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Chapter 2: The Sources of Criminal Procedure
You Decide

2.1 Breithaupt was in an automobile collision in New Mexico in which he was seriously injured and three people died. A nearly empty whiskey bottle was found in the glove compartment. Breithaupt was lying unconscious in the hospital emergency room when a state patrolman smelled alcohol on his breath. At the request of the patrolman, a doctor used a hypodermic needle to draw a blood sample that indicated that Breithaupt had a blood alcohol content of .17%. An expert witness testified at trial that the blood test indicated that Breithaupt was inebriated at the time of the accident, and Breithaupt was convicted of involuntary manslaughter. Breithaupt relied on the precedent of Rochin v. California and claimed that the blood test was improperly admitted at trial. How would you rule? See Breithaupt v. Abram, 352 U.S. 432 (1957).

You Decide 2.1

Breithaupt v. Abram, 352 U.S. 432 (1957)

Petitioner, while driving a pickup truck on the highways of New Mexico, was involved in a collision with a passenger car. Three occupants of the car were killed, and petitioner was seriously injured. A pint whiskey bottle, almost empty, was found in the glove compartment of the pickup truck. Petitioner was taken to a hospital, and, while he was lying unconscious in the emergency room, the smell of liquor was detected on his breath. A state patrolman requested that a sample of petitioner’s blood be taken. An attending physician, while petitioner was unconscious, withdrew a sample of about 20 cm3 of blood by use of a hypodermic needle. This sample was delivered to the patrolman and subsequent laboratory analysis showed this blood to contain about .17% alcohol. Petitioner was thereafter charged with involuntary manslaughter. Testimony regarding the blood test and its result was admitted into evidence at trial over petitioner’s objection. This included testimony of an expert that a person with .17% alcohol in his blood was under the influence of intoxicating liquor. Petitioner was convicted and sentenced for involuntary manslaughter. He did not appeal the conviction. Subsequently, however, he sought release from his imprisonment by a petition for a writ of habeas corpus to the Supreme Court of New Mexico. [That court, after argument, denied the writ. Petitioner contends that his conviction, based on the result of the involuntary blood test, deprived him of his liberty without that due process of law guaranteed him by the Fourteenth Amendment to the Constitution. We granted certiorari to determine whether the requirements of the Due Process Clause, as it concerns state criminal proceedings, necessitate the invalidation of the conviction. Petitioner’s lawyers urge that the conduct of the state officers here offends that “sense of justice” of which we spoke in Rochin v. California. In that case, state officers broke into the home of the accused and observed him place something in his mouth. The officers forced open his mouth after considerable struggle in an unsuccessful attempt to retrieve whatever was put there. A stomach pump was later forcibly used, and among the matter extracted from his stomach were found narcotic pills. As we said there, “this course of proceeding by agents of government to obtain evidence is bound to offend even hardened sensibilities.” We set aside the conviction because such conduct “shocked the conscience,” and was so “brutal” and “offensive” that it did not comport with traditional ideas of fair play and decency. We therefore found that the conduct was offensive to due process. But we see nothing comparable here to the facts in Rochin. Basically, the distinction rests on the fact that there is nothing “brutal” or “offensive” in the taking of a sample of blood when done, and in this case, under the protective eye of a physician. To be sure, the driver here was unconscious when the blood was taken, but the absence of conscious consent, without more, does not necessarily render the taking a violation of a constitutional right, and certainly, the test as administered here would not be considered offensive by even the most delicate. Furthermore, due process is not measured by the yardstick of personal reaction or the sphygmogram of the most sensitive person, but by that whole community sense of “decency and fairness” that has been woven by common experience into the fabric of acceptable conduct. It is on this bedrock that this Court has established the concept of due process. The blood test procedure has become routine in our everyday life. It is a ritual for those going into the military service, as well as those applying for marriage licenses. Many colleges require such tests before permitting entrance and literally millions of us have voluntarily gone through the same, though a longer, routine in becoming blood donors. Likewise, we note that a majority of our States have either enacted statutes in some form authorizing tests of this nature or permit findings so obtained to be admitted in evidence. We therefore conclude that a blood test taken by a skilled technician is not such “conduct that shocks the conscience,” nor such a method of obtaining evidence that it offends a “sense of justice.” This is not to say that the indiscriminate taking of blood under different conditions or by those not competent to do so may not amount to such “brutality” as would come under the Rochin rule. The chief law enforcement officer of New Mexico, while at the Bar of this Court, assured us that every proper medical precaution is afforded an accused from whom blood is taken. The test upheld here is not attacked on the ground of any basis deficiency or of injudicious application, but admittedly is a scientifically accurate method of detecting alcoholic content in the blood, thus furnishing an exact measure upon which to base a decision as to intoxication. Modern community living requires modern scientific methods of crime detection lest the public go unprotected. The increasing slaughter on our highways, most of which should be avoidable, now reaches the astounding figures only heard of on the battlefield. States, through safety measures, modern scientific methods, and strict enforcement of traffic laws are using all reasonable means to make automobile driving less dangerous. This must be balanced against the right of an individual that his person be held inviolable, even against so slight an intrusion as is involved in applying a blood test of the kind to which millions of Americans submit as a matter of course nearly every day. This interest in privacy must be set aside when balanced against the interests of society in the scientific determination of intoxication, one of the great causes of the mortal hazards of the road. And the more so since the test likewise may establish innocence, thus affording protection against the treachery of judgment based on one or more of the senses. Furthermore, since our criminal law is to no small extent justified by the assumption of deterrence, the individual’s right to immunity from such invasion of the body as is involved in a properly safeguarded blood test is far outweighed by the value of its deterrent effect due to public realization that the issue of driving while under the influence poses a serious threat to the public safety. 

Chapter 3: Searches and Seizures
You Decide

The St. Paul, MN, police observed suspicious activity by Benjamin Carter at the storage units he rented at Secure Mini Storage. A drug-detection dog conducted a “sniff” outside Carter’s storage units within a fenced self-storage facility. The dog entered with the permission of the facility’s management and indicated that a controlled substance was stored within one of the units. The St. Paul police obtained a warrant for Carter’s storage unit and home. The warrant application alleged that Carter and his brother were gang members with prior arrests for drugs and unlawful possession of a firearm.

The police executed the warrants and seized cocaine at Carter’s home and two firearms, ammunition, and a nylon bag containing a stocking cap at the storage unit. Carter was charged with illegal possession of a firearm and filed a motion to suppress the firearm seized from the storage locker.

The Minnesota Supreme Court addressed whether a warrantless “dog-sniff” outside a storage facility is a search within the meaning of the Fourth Amendment? What is your view? See State v. Carter, 697 N.W.2d 199 (Minn. 2005).

State v. Carter, 697 N.W.2d 199 (Minn. 2005)
Hanson, J.
In this appeal from a conviction of unlawful possession of a firearm, we consider what level of suspicion must precede police use of a drug-detection dog to sniff outside a bank of storage units within a fenced self-storage facility. The district court denied the motion of appellant Andre Lashon Carter to suppress the evidence of a firearm discovered when police, acting pursuant to a search warrant that was based in large part on the results of a dog sniff, searched his rented storage unit. The court of appeals affirmed, holding that the dog sniff was not a “search” because appellant had no expectation of privacy in the “semi-public” area outside his unit. Although we conclude that the dog sniff was not a “search” within the meaning of the Fourth Amendment to the United States Constitution, we hold that the dog sniff was a “search” within the meaning of Article I, Section 10 of the Minnesota Constitution. Because the governmental interest in the use of drug-detection dogs to aid law enforcement is significant, we hold that a dog sniff is an unreasonable search unless police have at least reasonable, articulable suspicion of criminal activity before conducting it. And because the police did not have such suspicion here, and there was no probable cause to issue the warrant without the results of the dog sniff, we reverse appellant’s conviction and grant a new trial.
On June 10, 2002, a Saint Paul police officer arranged for a drug-detection dog to “sniff” outside a bank of storage units within a fenced self-storage facility. The dog sniff at Secure Mini Storage occurred approximately 4 weeks after a Minnesota Bureau of Criminal Apprehension (BCA) agent had observed what he believed to be suspicious activity at the facility. According to the agent, a white car bearing no license plates had entered the facility, left, and then re-entered as the female driver stared at police officers who were dressed in “raid gear.” The agent believed that the driver was scouting or surveying the officers. The agent also observed that a blue sports utility vehicle left the fenced storage facility at the same time as the white car. The SUV displayed license plates registered to appellant’s brother, Benjamin Carter.
The agent relayed information about his suspicions to a Saint Paul police officer, who recognized Benjamin Carter’s name from a drug-related investigation. The Saint Paul officer then consulted with Secure Mini Storage’s manager, who said that Benjamin Carter and appellant each rented two units at the facility and sometimes visited their units several times a day. The Saint Paul officer then arranged for the June 10, 2002, dog sniff, apparently after securing permission from the facility’s management to enter the fenced area immediately outside of appellant’s units. The dog indicated that a controlled substance was inside one of those units.
Later that day, the Saint Paul officer applied for two search warrants--one for appellant’s storage unit, the other for his home. The warrant applications did not identify the Secure Mini Storage manager by name, did not specify the dates when the manager was interviewed or when the BCA agent observed the suspicious activities, and did not explain why 4 weeks had elapsed between the suspicious activities and the sniff. The applications did allege that the Carters were gang members and had prior convictions for drug offenses--two convictions for appellant in 1995 and 1997, and one for Benjamin in 1995. The applications also indicated that appellant had been convicted of possessing a pistol without a permit in 1995, and had three arrests, apparently not resulting in convictions, in 1994 and 1998. The warrant applications also referenced four arrests for Benjamin Carter from 1998 to 2001. Finally, as to the dog sniff, the applications stated that a dog “certified at narcotics detection . . . [had] indicated the presence of controlled substance from storage locker #2504,” which was one of the units appellant rented.
     A Ramsey County district judge signed the search warrant for the storage unit, authorizing seizure of, among other things, controlled substances and firearms; the judge also signed the search warrant for appellant’s home, authorizing seizure of “keys which may be used to facilitate the distribution of controlled substances,” financial records, documents, mail, and gang membership indicia.
The next day, police officers first executed the warrant at appellant’s home and seized a clear bag with a substance suspected to be cocaine, a scale, $692 in currency, undeveloped film, a can of Mace, and various keys and documents. Appellant was arrested at his home and taken to the Ramsey County jail. Later that morning, police officers executed the warrant at appellant’s storage unit, where they seized two firearms, ammunition, and a nylon bag containing a stocking hat. No drugs were found.
Based on the firearms and ammunition seized from the storage unit, appellant was charged with illegal possession of a firearm. He brought a motion to suppress the firearms and ammunition, arguing that police officers lacked the suspicion required to conduct a dog sniff outside his storage unit and, without the results of the dog sniff, lacked probable cause to support the warrant. Appellant cited State v. Wiegand, where we held that a police officer performing a traffic stop for a routine equipment violation must have reasonable, articulable suspicion of drug-related criminal activity before using a drug-detection dog to sniff the automobile’s exterior.
    The district court denied the motion to suppress, ruling that the results of the dog sniff, appellant’s criminal record, and his alleged frequent visits to the storage facility provided the “substantial basis” for probable cause needed to support a search warrant. The district court did not rule on whether probable cause existed apart from the results of the dog sniff. On April 21, 2003, appellant was convicted and sentenced to 60 months in prison.
    The court of appeals affirmed appellant’s conviction. The court held that the reasonable suspicion requirement in Wiegand did not apply because it was confined to situations where police officers attempt to “expand the scope or duration of an investigative stop beyond the investigation of an equipment violation that was the cause for the stop.” The court concluded that appellant had no reasonable expectation of privacy in the “semi-public” area immediately outside the storage unit and, therefore, that the dog sniff in that area was not a search.
We granted review on the issue of what level of suspicion must precede a drug-detection dog sniff of an area outside a self-storage unit.
     First, we examine whether evidence other than the results of the dog sniff provided a substantial basis for probable cause supporting the warrant for the storage-unit search. If there was independent probable cause, we would affirm appellant’s conviction and save the constitutional questions concerning the dog sniff for another day. (“It is well-settled law that courts should not reach constitutional issues if matters can be resolved otherwise.”).
      When examining whether a search was supported by probable cause, the ultimate question is whether there is a “fair probability that contraband or evidence of a crime will be found in a particular place.” A district court’s decision to issue a search warrant is reviewed for “whether the issuing judge had a substantial basis for concluding that probable cause existed.” Because we examine the totality of the circumstances, “a collection of pieces of information that would not be substantial alone can combine to create sufficient probable cause.” Nonetheless, in examining the issuing judge’s basis for finding probable cause, we look only to information presented in the affidavit and not to information that the police possessed but did not present in the affidavit to determine whether there were “specific facts to establish a direct connection between the alleged criminal activity and the site to be searched.”
    The application for the search warrant for the storage units listed three factors besides the results of the dog sniff to support probable cause for the search: (1) appellant’s criminal record, (2) a BCA agent’s observations and suspicions from approximately 4 weeks earlier, and (3) a statement from the Secure Mini Storage manager regarding appellant’s rental of and frequent visits to his storage units.
      A person’s criminal record is among the circumstances a judge may consider when determining whether probable cause exists for a search warrant. Courts also occasionally consider arrests not resulting in conviction, as when the arrest “involves a crime of the same general nature as the one which the warrant is seeking to uncover.” Id. But a criminal record, even a “long” one, is best used as “corroborative information” and not as the sole basis for probable cause. Convictions that are several years old are less reliable in providing a “fair probability” that contraband will be found in a place to be searched.
    Appellant’s most recent conviction, on May 1, 1997, was for possession of a controlled substance with intent to distribute. It occurred more than 5 years before the search warrant application. Appellant had one other drug-related conviction, in 1995, for possessing cocaine. His other conviction on April 17, 1995, was for possessing a pistol without a permit. In 1998, he was arrested for possessing cocaine and possessing a firearm as a felon, but he was not convicted of the charges. On October 6, 2001, a Saint Paul police officer, investigating gunshots fired at a gas station, stopped appellant’s vehicle but did not arrest him. Taken as a whole, we conclude that appellant’s criminal record does not provide probable cause for the search of the storage unit for drugs and weapons.
    Next, we examine the BCA agent’s observations and suspicions from 4 weeks before the search warrant application. The application for the storage unit warrant failed to specify that the two vehicles considered suspicious by the BCA agent either entered or left the storage facility together. After appellant was charged, the Saint Paul police officer who signed the application for the search warrant testified . . . that he had been told by the BCA agent that the vehicles left “together,” but that testimony is irrelevant to our analysis because it was not known by the judge at the time the warrant was issued. We conclude that the BCA agent’s suspicions do not provide probable cause.
     Finally, we examine the storage facility manager’s statement as to appellant’s rental of and frequent visits to his storage units. Statements from citizen witnesses may provide a basis for probable cause when the witness is credible. In addition, the “freshness of the information” provided by the witness is an important factor for determining the probability that contraband or evidence of a crime will be found in a particular place.
   Assuming that the manager’s observations are reliable, it is unclear whether the information she provided regarding appellant’s frequent trips to his storage units was “fresh.” The application for the search warrant did not state when the manager provided the information or when appellant was observed to have frequently visited the storage facility. Further, there was no explanation in the warrant application as to why 4 weeks elapsed between the BCA agent’s initial suspicions and the application for the search warrant. Finally, there may be many legitimate reasons to visit a storage unit frequently. Without more, the mere fact of frequent visits to a storage unit does not provide evidence of the “fair probability” that contraband is inside.
    As we have  said, our totality-of-the-circumstances approach permits us to find probable cause among several factors when one factor standing alone does not provide a substantial basis for supporting a search warrant. Still, there must be a “direct connection” between the factors and the site to be searched. We cannot say that appellant’s criminal record, the report of his frequent visits to his storage units, and his relationship with his brother provide a connection supporting probable cause to search his storage unit.
    We hold that if the results of the dog sniff are excluded from the application for the search warrant, the remaining statements do not provide a “substantial basis” for probable cause supporting issuance of the warrant. Accordingly, we must necessarily determine the issue of whether the results of the dog sniff could be used to support the application for a search warrant.
We next consider whether a dog sniff outside a self-storage unit is a search under the Fourth Amendment to the United States Constitution. The Fourth Amendment ensures “the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” The right arises only when a person has a legitimate expectation of privacy in the place in question. “What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection.”

    In United States v. Place, the U. S. Supreme Court suggested that the question of whether a dog sniff is a search depends in part on the level of the person’s expectation of privacy in the place where the dog sniff occurs, and in part on the level of intrusiveness of the dog sniff. The Court held that because a traveler’s expectation of privacy in a public airport is limited, and a trained drug-detection dog sniff is only minimally intrusive, a dog sniff of a traveler’s luggage in a public place was not a search under the Fourth Amendment. The Court acknowledged that a person has a reasonable expectation of privacy in luggage contents, but held that there is no such expectation in scents that may be detected at the luggage’s exterior.
     As for the intrusiveness of a dog sniff, the Supreme Court observed that a dog sniff “discloses only the presence or absence of narcotics.” A dog sniff was described as “sui generis” because there is “no other investigative procedure that is so limited both in the manner in which the information is obtained and in the content of the information revealed by the procedure.” This reliance on the limited intrusiveness of a drug-detection dog sniff was reaffirmed in City of Indianapolis v. Edmond, where the Court held that a dog sniff of a vehicle at a traffic checkpoint was not a search because it “does not require entry into the car and is not designed to disclose any information other than the presence or absence of narcotics.”
     We employed the Place-Edmond rationale in Wiegand where we held that a drug-detection dog sniff of a vehicle stopped for a routine equipment violation was not a search under the Fourth Amendment. We concluded that significant governmental regulation of automobiles and the fact that automobiles generally do not “serve as the repository of personal effects,” meant that the driver of an automobile has a limited expectation of privacy in the automobile.
     Place and Edmond were decided before Kyllo v. United States, where the warrantless use of a thermal imaging device on a home suspected of containing heat-emitting lamps commonly used to grow marijuana was held to be a search in violation of the Fourth Amendment. Appellant argues that Kyllo effectively overruled Place and Edmond. Appellant also suggests that a drug-detection dog is similar to the “sense-enhancement technology . . . not in general public use” that was held impermissible in Kyllo, in part because the technology provided details that “previously have been unknowable without physical intrusion.” But we rejected the same arguments in Wiegand, where we observed that a thermal imager is “a piece of technical equipment much different from a dog.” We also distinguished Kyllo because it involved a home, where a person’s expectations of privacy are most heightened. We observed:

While Kyllo involved both the home and a piece of technical equipment much different from a dog, its reasoning suggests that a dog sniff of a home might lead a court to conclude that a search requiring probable cause took place.

      Recently, in Illinois v. Caballes, the Supreme Court confronted a situation similar to that in Wiegand. The Court emphasized its view that a drug-detection dog sniff is only minimally intrusive, deciding that the dog sniff of a vehicle lawfully seized on a public roadway “generally does not implicate legitimate privacy interests” under the Fourth Amendment because it “does not expose noncontraband items that otherwise would remain hidden from public view.” The Court specifically determined that Kyllo is “entirely consistent” with Place. The Court observed that while a heat-sensory device is “capable of detecting lawful activity" inside a house, a dog sniff “reveals no information other than the location of a substance that no individual has any right to possess.” The Court clarified that the relevant inquiry is whether the investigative device used is capable of detecting lawful as well as unlawful activity inside a place that otherwise carries a legitimate expectation of privacy.
    The Supreme Court has not addressed the precise question presented here, whether a drug-detection dog sniff outside of a storage unit is a search under the Fourth Amendment. All of the state and lower federal court decisions that have addressed that issue have concluded that a dog sniff outside a storage unit is not a search under the Fourth Amendment. Those courts generally rely on two factors that one who rents a storage unit has a limited expectation of privacy in the area immediately outside that unit and that a dog sniff for contraband is of limited intrusiveness. For example, in People v. Wieser, the Colorado Supreme Court held that a dog sniff outside a storage unit “does not expose noncontraband items that otherwise would remain hidden from public view.” In State v. Slowikowski, the Oregon Supreme Court also held that a dog sniff outside a storage unit is not a search because the odors detected “were all entirely outside the locker, where anyone who tried could have detected them.” Appellant has not cited a case in which a dog sniff outside a self-storage unit was held to be a search under the Fourth Amendment, nor has our research revealed one.
     Appellant argues that the privacy interest in a self-storage unit is greater than that in an automobile and is comparable to that in a home. We agree that the privacy interest in an area outside a fixed structure such as a storage unit is greater than that outside a mobile but temporarily stopped automobile. Unlike an automobile, a storage unit is not subject to substantial governmental regulation and is designed specifically for the purpose of storing personal effects in a fixed place. In addition, appellant’s privacy interest at the time of the dog sniff was perhaps greater than in Wiegand, where the motorist already had been stopped for lawful reasons.
     But we conclude that the expectation of privacy under the Fourth Amendment is less for a storage unit than for a home. Under the rationale followed in  Kyllo and Caballes for purposes of the Fourth Amendment, a person’s expectation of privacy in a storage unit is limited because the unit is not a place where a person seeks refuge or conducts frequent personal activities. Our interpretation of the decisions of the Supreme Court and of the other courts that have considered the question leads us to conclude that a drug-detection dog sniff in the area immediately outside a self-storage unit is not a search under the Fourth Amendment.
    Appellant urges us to hold that a dog sniff outside a self-storage unit is nevertheless a search under Article 1, Section 10 of the Minnesota Constitution, which is textually identical to the Fourth Amendment to the United States Constitution . . . . Accordingly, we must determine whether there are significant reasons why the definition of a search should be broader under the Minnesota Constitution than we perceive it to be under the United States Constitution.
     We are free to offer protections under the Minnesota Constitution that are greater than those under the United States Constitution. But we will not do so cavalierly. Because language used in the Fourth Amendment and Minnesota Constitution is identical, we consider the decision of the Supreme Court to be of “inherently persuasive, although not necessarily compelling, force.”

     Courts in Pennsylvania and Alaska have examined the question that we confront and have determined that, although the dog sniff of a storage unit was not a search under the Fourth Amendment to the United States Constitution, it was a search under the comparable provisions of their state constitutions. These courts relied in part on persuasive arguments by Professor Wayne R. LaFave, who cautions against “totally unrestrained” use of dogs in law enforcement because of the growing recognition that dogs can provide “false alerts We are persuaded by the decisions of the courts in Alaska and Pennsylvania and our own Minnesota constitutional precedents that there are good reasons to guard against a police officer’s random use of a drug-detection dog to sniff in the area immediately outside of a person’s storage unit, absent some level of suspicion of drug-related activity. We reach this conclusion by considering the strength of the expectation of privacy in a self-storage unit and the degree of intrusiveness of a drug-detection dog sniff in the area immediately outside that unit.
We conclude that a person’s expectation of privacy in a self-storage unit is greater for the purpose of the Minnesota Constitution than it has been determined to be under the Fourth Amendment. This is particularly true of storage units like appellant’s that are equivalent in size to a garage and are large enough to contain a significant number of personal items and even to conduct some personal activities. Unlike an automobile or luggage, the dominant purpose for such a unit is to store personal effects in a fixed location.
     We are mindful that a person’s expectation of privacy in a self-storage unit does not extend to that which can be plainly seen or smelled from the area immediately outside the unit. But we consider the smell of that area to be “plain” only if a person is capable of detecting it. Stated another way, a renter of such a unit must expect that other people will lawfully be in the area outside the unit and will be able to smell plain odors emanating from the unit. But the renter need not expect that police will be able to bring to that area drug-detecting dogs that can detect odors that no person could detect. Such dogs do not enable a police officer to smell the odor, but instead, as in Kyllo, provide information to the police officer that was “previously . . . unknowable without physical intrusion.” We conclude that the sniff of a drug-detection dog outside appellant’s storage unit was a search for purposes of the Minnesota Constitution.
    The conclusion that a dog sniff outside a self-storage unit is a search under the Minnesota Constitution requires us to consider what level of police suspicion is required before such a search will be considered reasonable when made without a warrant. Although the typical standard for suspicion necessary to support a warrantless search is probable cause to believe that a crime has been committed, we are persuaded by the reasoning of other courts and legal scholars that the standard of reasonable, articulable suspicion should also be considered in the process of balancing a person’s privacy interests against the public’s interest in effective criminal investigations.
     The Alaska and Pennsylvania courts both have adopted a reasonable, articulable suspicion standard for the deployment of drug-detecting dogs to sniff outside a storage unit. In McGahan, the Alaska Court of Appeals held that “Alaska’s more stringent protection of its citizens’ privacy interests can still be assured if the reasonable suspicion standard is applied to canine searches of areas of public access exterior to commercial buildings. “Similarly, the Pennsylvania Supreme Court held that requiring police officers to articulate “reasonable grounds” before undertaking a dog-sniff search of a storage unit presents a workable constitutional “middle ground” that balances a person’s expectation of privacy against the government’s interest in using dogs to detect illegal drugs. We commend the Pennsylvania court’s observation that on the one hand, much of the law enforcement utility of such dogs would be lost if full blown warrant procedures were required before a canine sniff could be used; but on the other, it is our view that a free society will not remain free if police may use this, or any other crime detection device, at random and without reason.

We recognize that the government has a significant interest in the use of drug-detection dogs in aid of law enforcement. For that reason, we adopt the holding of the Pennsylvania Supreme Court:

[A] narcotics detection dog may be deployed to test for the presence of narcotics (in the area outside a storage unit) where:
1. the police are able to articulate reasonable grounds for believing that drugs may be present in the place they seek to test, and
2. the police are lawfully present in the place where the canine sniff is conducted.

Because police did not articulate reasonable suspicion that drugs were present in appellant’s storage unit, we hold that the deployment of a drug-detection dog was an unreasonable search under the Minnesota Constitution; that the evidence resulting from the dog sniff was unlawfully obtained and must be suppressed; that the application for a warrant to search the storage unit was not otherwise supported by probable cause; and that, accordingly, the evidence seized during the search of the storage unit was unlawfully obtained and must be suppressed. Because the error in admitting the seized evidence was prejudicial to appellant, we reverse his conviction and remand for a new trial.
Reversed and remanded.
Anderson, G. Barry, J., not having been a member of this court at the time of submission, took no part in the consideration or decision of this case.
Page, Justice (concurring specially).
I concur in the result reached by the court, but write separately to voice my disagreement with the court’s holding that the police need only reasonable, articulable suspicion before conducting a dog sniff outside a storage unit. . . . I believe that probable cause, instead of reasonable, articulable suspicion, is the proper standard for dog sniff cases. 

Anderson, J. dissenting

I respectfully dissent. I would affirm the conviction, concluding that the information contained in the search warrant affidavit, including the dog sniff, provided a substantial basis for the issuing judge to conclude that there was probable cause to search the storage unit.
       Except for two other states, we are alone in construing the state constitution to mean that a dog sniff in the semi-public area outside a self-storage unit constitutes a search. All courts that have considered the issue have concluded that under the Fourth Amendment no search occurs in this circumstance. These decisions are based on United States v. Place in which the U. S. Supreme Court held that the exposure of luggage to a trained drug-detection dog at an airport did not constitute a search within the meaning of the Fourth Amendment. We recently held that a dog sniff around the exterior of a legitimately stopped motor vehicle is not a search requiring probable cause under either the Fourth Amendment or Minnesota Constitution. In so holding, we found no sound basis for rejecting the U. S. Supreme Court’s approach, noting that Place “was not a radical or sharp departure from precedent.”

    The Fourth Amendment and Minnesota Constitution and, protect a person’s legitimate expectations of privacy against unreasonable government intrusions. A legitimate expectation of privacy is, in the words of Justice Harlan, “one that society is prepared to recognize as ‘reasonable.’”

    Applying this fundamental approach to what constitutes a legitimate expectation of privacy protected by the constitutional proscription against unreasonable searches and seizures, I would conclude that the use of a trained drug-detection dog outside Carter’s storage unit did not constitute a search. As the renter, Carter doubtless had a legitimate expectation of privacy in the storage unit itself. We are concerned, however, with whether Carter had a legitimate expectation of privacy in the air outside the unit, in a semi-public walkway. The expectation-of-privacy analysis “necessarily requires consideration of the particular privacy interests in [that] place.”
   The area where the dog sniff was conducted is a semi-public walkway that is accessible to renters of other storage units, the management of the facility, and individuals there by consent. Carter had no ability to limit their access to and use of the walkway, and he has not questioned the legitimacy of police presence there. Additionally, Carter was at the unit only periodically, and he obviously did not live there. I fail to see what “sense of security,” or legitimate expectation of privacy, Carter might possibly have had in the air in the semi-public area outside his storage unit.
    It is not enough to say that the privacy interest in a storage unit is heightened because it is designed as a repository for personal effects. The same is true of luggage and the trunk of an automobile, and once they are immobilized, a dog sniff of them does not constitute a search under Place and Wiegand. A stopped vehicle additionally implicates the privacy interests of its occupants, and persons, no less than their effects, are constitutionally protected from unreasonable searches.
     The majority implies that Carter had a legitimate expectation of privacy outside his storage unit on indications that drug-detection dogs may be more fallible than previously supposed. . . . Whether fallible or not, dog sniffs still constitute a limited intrusion, revealing nothing else inside the structure that might implicate a legitimate expectation of privacy.
     Quoting Kyllo v. United States, the majority also bases its holding on the ground that drug-detection dogs provide information that was “previously unknowable without physical intrusion. “Kyllo, however, involved a thermal imaging device that could detect lawful activities within a home in which individuals have an obviously legitimate expectation of privacy. By contrast, a dog sniff is limited to revealing only the presence of contraband. Because any interest in possessing contraband is not one that society considers legitimate, a sense-enhancing technique that only reveals the presence of contraband “compromises no legitimate privacy interest.” As the Supreme Court stated in Caballes: “Critical to [the Kyllo] decision was the fact that the device was capable of detecting lawful activity in that case intimate details in a home. . . . The legitimate expectation that information about perfectly lawful activity will remain private is categorically distinguishable from [a person’s] hopes or expectations concerning the nondetection of contraband.”
      I am also concerned over what today’s decision portends for “plain smell” observations made in public or semi-public areas generally. Examples include the use of bomb-detection dogs to sniff for explosives, and humans detecting the odor of a decaying body or a methamphetamine laboratory. Under the approach taken by the majority, an individual may have a legitimate expectation of privacy in a particular space for some purposes but perhaps not for others, and the police and lower courts are provided little guidance in determining whether a particular intrusion into that space constitutes a “search” or not under the Minnesota Constitution.
        Finally, even applying the majority’s rationale, I would conclude that the police had reasonable suspicion to justify a dog sniff of Carter’s storage unit. The police were conducting an ongoing investigation into suspected drug dealing and firearms possession by Carter and his brother, both of whom had prior convictions and arrests for controlled substance and weapons offenses. Both of the brothers rented units at the storage facility; they sometimes were there several times a day; and sometimes Carter and his brother were seen together at Carter’s storage unit. A few weeks beforehand, a BCA agent observed suspicious activity at the facility involving two cars, one of which was registered to Carter’s brother. And only a few days before the dog sniff, Carter had again been allowed use of his storage unit after paying arrearages in rent.
For all of these reasons, I would affirm the conviction.

You Decide

3.5 Police officers Nowell and Ashe responded to dispatcher’s report that an informant had observed an individual with a gun at 1009 West Seventh Street in Wilmington, Delaware. The officers saw three women and two men on the porch at the address on West Seventh Street. Officer Ashe approached and positioned herself 8–10 ft from the residence while Officer Nowell approached the home. Ashe took the precaution of ordering the individuals on the porch to place their hands over their heads. They all complied, with the exception of Waterman who kept his hands in his jacket pocket. Ashe and Nowell drew their weapons and repeatedly ordered the defendant to put his hands in the air. Waterman did not respond and unsuccessfully tried to open the front door. The door suddenly opened and Waterman entered the residence.

The police followed Waterman into the residence and seized a firearm and narcotics. A federal district court held that the police officers did not have reasonable suspicion to seize the five individuals on the porch and that the seizure of the contraband in the home had resulted from an unlawful search and seizure.

The Third Circuit Court of Appeals was asked to decide whether Waterman had been seized by the police officers. How should the Court of Appeals rule based on the precedent in California v. Hodari? Would the firearm and narcotics be admissible if Waterman had not been seized on the porch? See United States v. Waterman, 569 F.3d 144 (3rd Cir. 2009).

United States v. Waterman, 569 F.3d 144 (3rd Circ. 2009)

Rendell, J.

Although this case presents multiple Fourth Amendment issues--probable cause for an arrest, consent to search, and the admissibility of unwarned inculpatory statements--our inquiry is confined to the sole issue decided by the District Court: whether the defendant was “stopped” under Terry v. Ohio.
    The District Court held that police effected a Terry stop, that reasonable suspicion for the stop was lacking, and that contraband discovered thereafter must be suppressed. The government urges that the District Court should have determined, based on California v. Hodari, that Waterman was not “seized” within the meaning of the Fourth Amendment. We conclude that we are required to reverse the District Court based upon Hodari D., and will remand for further proceedings.
    The scene is properly set by the District Court’s findings of fact, which are not challenged by the parties on appeal. Officers Nowell and Ashe responded to a dispatcher’s report that an anonymous informant had observed a “subject” with a gun at 1009 West Seventh Street in Wilmington, Delaware. The dispatcher did not indicate the tip’s reliability. Officers Nowell and Ashe responded to the call in a marked police vehicle. As the pair proceeded down West Seventh Street, they observed the silhouettes of five people standing on the front porch of a house. Turning on a spotlight, Officer Ashe confirmed that the address of the house was 1009, and that two females and three males were on the porch. Waterman was standing in the middle of the group, near the front door to the residence. Getting out of the police cruiser, Officer Ashe positioned herself 8–10 ft from the residence, while Officer Nowell approached the house. Ashe did not observe any weapons but ordered the individuals on the porch to place their hands in the air for safety reasons. All complied except Waterman, who kept his hands in his jacket pockets. The District Court found the following events ensued:

From her vantage point, Ashe had an unobstructed view of defendant. Ashe did not see a weapon in defendant’s hands; however, based on her training, Ashe suspected that defendant might have been armed because he had moved his hands toward his waistband. Ashe and Nowell drew their firearms as Ashe repeatedly commanded defendant to put his hands in the air. Defendant did not comply; he moved one of his hands behind his back and turned the doorknob of the front door. The door didn’t open. Ashe thought the door was locked. Ashe continued, unsuccessfully, to order defendant to show his hands. Ashe and Nowell maintained their weapons in a drawn position, aimed at the individuals standing on the porch.
      Just then, Deborah Waters opened the door and stepped onto the porch. As Deborah Waters exited, defendant entered the residence. Nowell, standing near the porch, thrust his leg into the doorway to prevent the door from being shut.

     The District Court concluded that Waterman was effectively “stopped” when Officer Ashe commanded everyone on the porch to put their hands in the air. Hence, what transpired next–Waterman’s “failure to follow Ashe’s command,“the officers’ “drawing their weapons,” and Waterman’s “suspected conduct in the residence”--could not “cure this initial unconstitutional violation.” Based on the unlawful “seizure” on the porch, the Court suppressed a gun and drugs subsequently discovered in the residence.
    In Hodari D., the Supreme Court held that an arrest “requires either physical force . . . or, where that is absent, submission to the assertion of authority.” The Court explained that the concept of physical force necessary for a “seizure” does not consist merely of the show of authority,1 but, rather, requires the application of force or “laying on of hands.”2
     With respect to “submission,” the Court noted that compliance with police orders to stop should be encouraged. This would seem to require something more than a momentary pause or mere inaction. The Court did not differentiate between an “arrest” and a Terry stop, and we have universally looked to the requirements set forth in Hodari D. to determine whether a police encounter with a citizen constitutes a “seizure” within the meaning of the Fourth Amendment.4
    Here, there was no application of physical force. The police drew their guns in a “show of authority.” While this act definitely constituted a display of force, we conclude that it fell short of the physical force required under Hodari D.
   Similarly, there was no “submission” by Waterman. While the others on the porch raised their hands in compliance with the officers’ directive, Waterman failed to do so. Instead, he moved his hands toward his waistband, and ultimately retreated into the house.
    It will be of little comfort to Waterman that we agree with the District Court that, had police effected a “seizure” on the porch, Waterman’s rights would have been violated because the anonymous tip did not provide officers with a reasonable suspicion that he was armed. However, the absence of either element required for a “seizure” under Hodari D. is fatal.
    Accordingly, we will reverse the Order of the District Court suppressing the evidence and remand for further proceedings. 

Top of Form

Bottom of Form

Chapter 4: Stop and Frisk
Abilene, TX, Police Officer Jennifer Holderead was on patrol when she received a radio call that gunshots had been fired in the area of 10th and Pine Streets, a high-crime area. The dispatcher reported that the shots had been fired from a “red vehicle.” Holderead stated that she stopped Jaquez because he was driving a red car in the general vicinity of the incident reported 15 min earlier. It was late at night, in an area known for its high crime rate. Did Holderead have reasonable suspicion to seize Jaquez? See United States v. Jaquez, 421 F.3d 338 (5th Cir. 2005).

United States v. Jaquez, 421 F.3d 338 (5th Cir. 2005)

Defendant-Appellant Adam Orlando Jaquez appeals the district court’s denial of his motion to suppress a handgun found during a search of his car. The handgun was entered in evidence to support his conditional guilty plea of unlawful possession of a firearm by a convicted felon in violation of 18 U.S.C. section 922(g)(1). As we conclude that the investigative vehicle stop that led to the search was not supported by reasonable suspicion, we reverse the district court’s suppression ruling, vacate Jaquez’s conviction and sentence, and remand.
    On the night of November 19, 2002, Abilene Police Officer Jennifer Holderead was on patrol when she received a call on her police radio that gun shots had been fired in the area of 10th and Pine Streets in Abilene, TX, a high-crime area. The dispatcher indicated only that “a red vehicle” was involved in the incident.
      Some 15 min later, Holderead observed a red car traveling away from the area where the shots were reported to have been fired. She stopped the car and told the driver, Jaquez, that she had pulled him over because his car matched the description of a vehicle involved in a report of gun fire in the area. Holderead asked Jaquez if he had any weapons in the vehicle and he responded that he did not. She then obtained his consent to search the vehicle. Holderead asked Jaquez to step out of the vehicle and patted him down for weapons, finding brass knuckles in his right front pants pocket. Jaquez told Holderead that he had recently been released from prison, and she radioed for backup. She then escorted Jaquez to the back of her patrol car to detain him, at which point Jaquez told her that there was a loaded firearm under the driver’s seat of his vehicle. He said that the gun had been given to him by his girlfriend’s mother for protection. Holderead confined Jaquez in the backseat of her patrol car while she retrieved the gun--a fully loaded .38 caliber pistol--from underneath the driver’s seat of Jaquez’s car.1
      Jaquez was subsequently indicted on a charge of unlawful possession of a firearm by a convicted felon in violation of 18 U.S.C. section 922(g)(1). At the hearing on Jaquez’s motion to suppress the handgun, Holderead acknowledged that at the time she stopped Jaquez’s car she had no specific information about the car reported to have been involved in the “shots fired” incident other than the fact that it was red; she had no further description of that vehicle or its occupants. It is undisputed that Holderead stopped Jaquez only because (1) he was driving a red car, (2) in the general vicinity of the incident reported 15 min earlier, (3) late at night, (4) in an area known for its high crime rate.
      “There is no question but that the stopping of a vehicle and the detention of its occupants is a ‘seizure’ within the meaning of the Fourth Amendment.” Searches and seizures of motorists suspected of criminal activity are analyzed under the framework established in Terry v. Ohio, 392 U.S. 1 (1968). An investigative vehicle stop is permissible under Terry only when “the officer has a reasonable suspicion supported by articulable facts that criminal activity may be afoot.” An officer’s mere hunch or unparticularized suspicion is not sufficient; rather, a minimal level of objective justification for the stop must be present. The government bears the burden of showing the reasonableness of a warrantless search or seizure.
    The reasonableness of an investigative stop is a question of law, which we review de novo. The precise issue to be determined is whether, when viewed in the context of the totality of circumstances confronting her, including all information available at the time that she decided to stop Jaquez, Holderead had reasonable suspicion to do so. We conclude, as a matter of law, that Holderead did not have reasonable suspicion to make an investigative stop of Jaquez’s car and that the stop and subsequent search were therefore in violation of his Fourth Amendment right to be free of unreasonable searches and seizures.
    The facts are undisputed that at the time she pulled Jaquez over, Holderead knew only that “a red vehicle” had been involved in a reported incident approximately 15 min earlier, in the same general area where she first spotted the car. Except for its color, she did not have any particular information about the vehicle, such as its make or model, or any description of its occupant(s). The sparse and broadly generic information provided by the dispatcher, without more, was insufficient to support a determination of reasonable suspicion, as required under Terry.
     In arguing that such minimal information is enough to validate a vehicle stop, the government relies primarily on our decision in United States v. Hall, 557 F.2d 1114 (5th Cir. 1977), in which we affirmed the convictions of three bank robbers, after holding that the law enforcement officer had reasonable suspicion sufficient to support an investigative stop of their vehicle. But the officer in Hall had significantly more detailed information than Holderead had in this case. In Hall, the officer had been told to look for a “red 1969 two-door Ford,” Holderead knew only that she was looking for “a red vehicle.” Moreover, the officer in Hall had been given a description of the bank robbers–“two of the robbers were Black men and the third was described as either a Black with a light complexion or a White man.” Holderead had no information whatsoever concerning the driver or occupants of the vehicle for which she was looking. This case is substantially distinguishable from Hall. We conclude that the scant facts known to Holderead when she stopped Jaquez were, as a matter of law, insufficient to support reasonable suspicion.
     It follows, therefore, that the stop was unlawful. “Under the ‘fruit of the poisonous tree’ doctrine, all evidence derived from the exploitation of an illegal search or seizure must be suppressed, unless the Government shows that there was a break in the chain of events sufficient to refute the inference that the evidence was a product of the Fourth Amendment violation.” United States v. Rivas, 157 F.3d 364, 368 (5th Cir. 1998) (citing Brown v. Illinois, 422 U.S. n590, 602–03, 45 L. Ed. 2d 416, 95 S. Ct. 2254 (1975)). 

You Decide

Omaha Police Officer Paul Hasiak saw a person later identified as Fonta M. Jones walking across a church parking lot wearing a long-sleeved, hooded sweatshirt and “clutching the front area of his pocket with his right hand.” Jones watched as the marked police cruiser drove past him. The officers drove around the block and again saw Jones, still walking with his right hand clutching his front hoodie pocket. Officer Hasiak stopped and frisked Jones. Hasiak seized a 9-mm handgun in the front hoodie pocket and a loaded magazine in Jones’s back right pocket.

Hasiak testified that in his 4 years as a cruiser officer, he had stopped 10 other people walking in this manner, and each of them was carrying a firearm. Officer John Supeh, Hasiak’s “street survival” trainer at the Omaha Police Training Academy, testified that holding one’s hand against the body is “considered a protective arm movement” to secure a weapon, an action which “would lead to what we consider a stop and frisk.” Hasiak’s belief that there was reasonable suspicion also was supported by additional facts: (1) Jones was walking in a high crime precinct in a neighborhood considered to be a violent “hot spot” in that precinct; (2) it was sunny and 68° and Jones, by wearing a long-sleeved sweatshirt, “was obviously hiding something he did not want the world, and the cruiser officers, to see”; and (3) Jones “continually watched the officers (as the cruiser drove by) as if concerned that they would stop him.” Did Hasiak have reasonable suspicion to stop and frisk Jones? See United States v. Jones, 606 F.3d 984 (8th Cir. 2010).

United States v. Jones, 606 F.3d 964 (8th Cir. 2010)
While routinely patrolling a high-crime area on a mild September afternoon, Omaha police officer Paul Hasiak saw a person later identified as Fonta M. Jones walking across a church parking lot wearing a long-sleeved hooded sweatshirt and “clutching the front area of his hoodie pocket with his right hand.” Jones watched as the marked police cruiser drove by. The officers drove around the block and regained sight of Jones, still walking with his right hand clutching his front hoodie pocket in the same position. Officer Hasiak decided to stop and frisk Jones, who stopped walking when the cruiser pulled up. Hasiak told Jones to place his hands behind his back and then moved behind Jones, secured his hands, and patted him down for weapons. Jones was arrested when Hasiak found a 9-mm handgun in the front hoodie pocket and a loaded magazine in Jones’s back right pocket. When it was later determined that Jones had prior felony drug convictions, he was indicted for being a felon in possession of a firearm in violation of 18 U.S.C. section 922(g)(1).
     Jones moved to suppress the seized firearm and ammunition and a postarrest statement, arguing that Officer Hasiak lacked reasonable suspicion to stop and frisk. After an evidentiary hearing, the district court1 granted the motion. The government appeals this interlocutory order, which we have jurisdiction to review. We affirm.
       The government must prove that Officer Hasiak had reasonable suspicion to stop and frisk Jones because it conceded that Hasiak’s actions were a detention and search to which Fourth Amendment protections apply, not merely a consensual encounter between a citizen and the police. Reasonable suspicion is determined by “look[ing] at the totality of the circumstances of each case to see whether the detaining officer has a particularized and objective basis for suspecting legal wrongdoing [based upon his] own experience and specialized training to make inferences from and deductions about the cumulative information available.” Though officers may not rely on “inarticulate hunches” to justify a stop, Terry, the likelihood of criminal activity need not rise to the level required for probable cause. We review the district court’s determination of reasonable suspicion de novo and its findings of historical fact for clear error, giving “due weight to inferences drawn from those facts by resident judges and local law enforcement officers.” 
     The government argues that testimony at the evidentiary hearing established that Officer Hasiak had reasonable suspicion to believe, based upon his training and experience, that Jones was holding a firearm against his body. Hasiak testified that he was trained to look for clues that an individual is carrying a firearm, such as walking with his hand held against his midriff, as if holding something against his body. Hasiak testified that, in his 4 years as a cruiser officer, he stopped ten other people walking in this manner, and everyone was carrying a firearm. Officer John Supeh, Hasiak’s “street survival” trainer at the Omaha Police Training Academy, testified that holding one’s hand against the body is “considered a protective arm movement” to secure a weapon, an action which “would lead to what we consider a stop and frisk.” The government argues that Hasiak’s reasonable suspicion was supported by additional facts: (1) that Jones was walking in a high crime precinct in a neighborhood considered to be a violent “hot spot” in that precinct, (2) that it was sunny and 68°, so Jones by wearing a long-sleeved sweatshirt” was obviously hiding something he did not want the world, and the cruiser officers, to see,” and (3) that Jones “continually watched the officers (as the cruiser drove by) as if concerned that they would stop him.”

    In considering this argument, we find it remarkable that nowhere in the district court record did the government identify what criminal activity Officer Hasiak suspected. Rather, the government leaped to the officer safety rationale for a protective frisk for weapons, ignoring the mandate in Terry that there must be reasonable suspicion of ongoing criminal activity justifying a stop before a coercive frisk may be constitutionally employed. Here, in contrast to the vast majority of cases in which protective frisks have been upheld, (i) the officers did not have reasonable suspicion that Jones was engaged in criminal activity other than carrying a weapon, such as drug trafficking or theft, (ii) Jones did not panic or flee when Officer Hasiak approached, and (iii) Jones was forcibly detained and searched before he said anything suspicious or incriminating. Thus, the only suspicion Hasiak articulated was that Jones was carrying a gun.
     Like the district court, we conclude that Officer Hasiak lacked the requisite reasonable suspicion that Jones was carrying a concealed firearm in his hoodie pocket, as opposed to some other object, or no object at all. The critical question is, again, whether Hasiak had a “particularized and objective basis” for his suspicion. Given the deference, we must accord both Hasiak’s training and experience and the inferences drawn by a resident district judge, this is a close question.
      The government emphasizes that Jones by clutching the outside of his hoodie pocket exhibited one of the firearm-carrying clues Hasiak had been trained to observe, and Hasiak’s testimony that, on 10 other occasions, the suspect he stopped and frisked was in fact armed. But this evidence was not as conclusive as the government suggests. On cross examination, Hasiak admitted that he was unable to see the size or shape of whatever was in Jones’s hoodie pocket, and that Jones exhibited none of the other clues Hasiak had been trained to look for, such as walking with an unusual gait, turning that part of his body away from the officers’ view, adjusting his grip or the location of the item in his pocket, or running away. Government counsel then failed to clarify whether the other 10 suspects to whom Hasiak generally referred had likewise exhibited only this one telltale clue. Because totality of the circumstances is the test, undue focus on one circumstance is suspect.
      The government does suggest the presence of other suspicious circumstances, but all were shared by countless, wholly innocent persons--walking in a high-crime area, wearing a sweatshirt on a September day that began at a cool 50° in the morning but warmed to 68° by late afternoon, and intently watching a police cruiser drive by. In other words, the totality of these circumstances, on which our inquiry must be based, adds nothing to Jones’s protective clutching of something in his hoodie pocket. 
     We suspect that nearly every person has, at one time or another, walked in public using one hand to “clutch” a perishable or valuable or fragile item being lawfully carried in a jacket or sweatshirt pocket in order to protect it from falling to the ground or suffering other damage. With only this circumstance to support Officer Hasiak’s suspicion, though we are mindful of the need to credit law enforcement officers who draw on their experience and specialized training, we conclude that “[t]oo many people fit this description for it to justify a reasonable suspicion of criminal activity.”
      We do not underestimate the importance of ferreting out violent offenders who unlawfully carry firearms in public, and the value of protective frisks in guarding the safety of law enforcement officers and others who may be in harm’s way. But, as we noted in Hughes, “[b]eing stopped and frisked on the street is a substantial invasion of an individual’s interest to be free from arbitrary interference by police,” and the police have “less invasive options” for “identifying the perpetrators of crime.” Most obviously, Officer Hasiak could have initiated a consensual encounter, for which no articulable suspicion is required, and which “may both crystallize previously unconfirmed suspicions of criminal activity and give rise to legitimate concerns for officer safety.” For example, defendant was seen running in a high-crime area and apparently holding a heavy object in his pocket against his body, but he was not arrested until the officers asked if he had a gun, and he said “Yes, I’m dirty,” and then admitted not having a permit. 
     After he was arrested and placed in the police cruiser, Jones volunteered that he was glad Hasiak stopped him because Jones “was about to go do something that he would never get out of jail for.” This admission confirms that Officer Hasiak’s instincts were sound and his action eliminated a serious risk to public safety. However, that action also violated Jones’s Fourth Amendment rights, and we must enforce the rule excluding the use of evidence that was unconstitutionally obtained. Accordingly, the order of the district court dated March 4, 2009, is affirmed.

People v. Wells, 136 P.3D 810 (2006)

We granted this case to consider under what circumstances, if any, police officers may stop a vehicle and detain its driver based solely on an uncorroborated phoned-in tip that accurately describes the vehicle and its location and relates that a possibly intoxicated person is behind the wheel, “weaving all over the roadway.” As we explain, although the law appears somewhat unsettled, the better rule, firmly supported by many cases as well as by considerations of public safety and common sense, is that a limited traffic stop is permitted under such circumstances to confirm the officer’s reasonable suspicion of intoxicated driving before a serious traffic accident can occur.
The following uncontradicted facts are taken from the Court of Appeal opinion in this case. On February 14, 2003, at 1:43 a.m., California Highway Patrol traffic officer Julian Irigoyen was engaged in traffic enforcement on Highway 99 in Kern County north of Bakersfield. He received a dispatch report of a possibly intoxicated driver “weaving all over the roadway.” (The record is silent as to the identity of the caller or circumstances leading to the call, but we may reasonably infer that the report was based on an anonymous phoned-in tip.) The subject vehicle was described as a 1980’s model blue van traveling northbound on Highway 99 at Airport Drive. Officer Irigoyen was headed southbound three to four miles north of that location, with only one entry/exit ramp between his position and the reported location of the van.
      Upon receiving the dispatch, Officer Irigoyen positioned himself on the shoulder of northbound Highway 99 and watched for the described vehicle. Two or three minutes later, when he saw a blue van traveling approximately 50 miles per hour, he activated his patrol car lights and stopped the van to investigate whether the driver was impaired. The officer did not observe the van weaving, speeding, or otherwise violating any traffic laws, perhaps because he stopped the van so soon after spotting it.
    Defendant was the driver of the van. While speaking with her at the scene, the officer noticed that she had constricted pupils and a dry mouth. The officer asked her to exit the vehicle, at which time she became visibly nervous. The officer suspected that she was under the influence of illegal drugs and began conducting field sobriety tests. At the conclusion of the tests, the officer placed her under arrest for driving under the influence. Later, her urine tested positive for THC, cocaine, and opiates. During an inventory search of the van, police found a black suitcase containing several syringes and some heroin.
Following the preliminary hearing, defendant was charged with possession of heroin, driving under the influence of a controlled substance, being under the influence of a controlled substance, and possession of a device for injecting a controlled substance. Defendant initially pleaded not guilty. Defendant filed a motion to suppress evidence, asserting that the stop of her van was improper. The court found that the stop was proper, noting that the description of the vehicle was specific, and the vehicle itself (a 1980’s model blue van) was distinctive. Moreover, defendant’s van was traveling in the same direction and at the same location as the suspected van. Based on these factors, the trial court found that the stop was reasonable and denied defendant’s motion to suppress.
After the court denied the suppression motion, defendant withdrew her plea and pursuant to a plea agreement pleaded no contest to possession of heroin and driving under the influence She was sentenced to 16 months in state prison on the possession count, and a concurrent 6-month term on the driving under the influence count.
On appeal, defendant argued that the trial court erred in denying her suppression motion because she was detained without reasonable suspicion. The Court of Appeal rejected this contention, concluding that the anonymous tip, amply corroborated in its “innocent” details, afforded reasonable suspicion to stop and investigate. Defendant now seeks our review. We will affirm.
    The issue can be easily stated, although somewhat less easily resolved: Does an anonymous and uncorroborated tip regarding a possibly intoxicated highway driver afford a police officer reasonable suspicion sufficient to justify a temporary detention to investigate further? The answer requires an examination of seemingly conflicting case law and a weighing of considerations of public safety with expectations of personal privacy. As will appear, we have concluded that, under the circumstances in this case, the grave risks posed by an intoxicated highway driver justified the minimal intrusion of a brief investigatory traffic stop.
    Under the cases, an officer may stop and detain a motorist on reasonable suspicion that the driver has violated the law. (The guiding principle in determining the propriety of an investigatory detention is “the reasonableness in all the circumstances of the particular governmental invasion of a citizen’s personal security.” In making our determination, we examine “the totality of the circumstances” in each case.
      Reasonable suspicion is a lesser standard than probable cause and can arise from less reliable information than required for probable cause, including an anonymous tip. But to be reasonable, the officer’s suspicion must be supported by some specific, articulable facts that are “reasonably ‘consistent with criminal activity.’” The officer’s subjective suspicion must be objectively reasonable, and “an investigative stop or detention predicated on mere curiosity, rumor, or hunch is unlawful, even though the officer may be acting in complete good faith.” But where a reasonable suspicion of criminal activity exists, “the public rightfully expects a police officer to inquire into such circumstances ‘in the proper exercise of the officer’s duties.’”
In this case, Officer Irigoyen could reasonably believe that the blue van described in the dispatched tip was the same car he eventually stopped, as it matched the description, and was traveling in the same direction and at the same time and location as described. But, in the brief period while observing the van before stopping it, the officer saw nothing to indicate the driver was intoxicated. Is an anonymous citizen’s tip of a possibly intoxicated highway driver “weaving all over the roadway” sufficient to raise a reasonable suspicion that would justify an investigatory stop and detention under these circumstances? We believe so.
    The California cases indicate that a citizen’s tip may itself create a reasonable suspicion sufficient to justify a temporary vehicle stop or detention, especially if the circumstances are deemed exigent by reason of possible reckless driving or similar threats to public safety. One case 129 Cal.App.4th 926, . . . involved an anonymous cell phone tip that a specific vehicle was being driven the wrong way on a city street and had turned into oncoming traffic. Although the detaining officer himself observed no erratic driving, the Court of Appeal agreed that an immediate investigatory stop was appropriate under these exigent circumstances. The court, citing California Highway Patrol statistics, noted the grave public safety hazard posed by drunken drivers. The court also stressed the unlikelihood of a false report, and the tipsters detailed description of the car, its location, and the nature of the erratic driving, making it likely the caller was an eyewitness.
    Defendant relies on the U. S. Supreme Court’s decision in Florida v. J. L. (2000) involving an anonymous phoned-in tip claiming a young African-American man in a plaid shirt standing at a particular bus stop was carrying a gun. The high court held the tip insufficient to justify a brief detention and pat down search, absent some independent corroboration of the reliability of the tip and tipster’s assertion of illegal conduct. As the court stated, “[a]ll the police had to go on in this case was the bare report of an unknown, unaccountable informant who neither explained how he knew about the gun nor supplied any basis for believing he had inside information about J. L.” The high court stressed that the tip contained no “predictive information” (such as predicting the suspect's future behavior) that might demonstrate the tipster had inside information of concealed criminal activity. Subsequent California cases involving reports of possessory offenses rather than possible intoxicated driving reach similar results.
     Significantly, for our purposes, the J. L. court acknowledged the possibility that more exigent circumstances, such as a report of someone carrying a bomb, might justify a stop and search despite the inability to corroborate the informant’s reliability. The court was reluctant, however, to adopt an “automatic firearm exception” to the reliability requirement, an exception that would allow persons to harass and embarrass another person by simply phoning in a false tip that he or she was carrying a weapon. 

Is J. L. controlling in this case? The Attorney General urges us to find J. L. is distinguishable from cases involving tips of reckless, possibly intoxicated, driving. Although a split of authority exists, this conclusion is supported by many out-of-state cases that have considered the question. Most of these cases are gathered in Wheat, an Eighth Circuit case also involving an anonymous tip of erratic driving in which the officer observed no unlawful activity. (Wheat, 278 F.3d at pp. 727–731) As Wheat explained (Wheat, 278 F.3d at pp. 729–730), cases allowing the search stress the accuracy of the tipster’s description and location of the vehicle, the relatively greater urgency presented by drunken or erratic highway drivers and the minimal intrusion involved in a simple vehicle stop. Wheat observed (Wheat, supra, 278 F.3d at pp. 730–731), on the other hand, that cases invalidating the search rely on the generality of the tipster’s information or the absence of corroborating evidence of illegal activity. Wheat discussed the high court’s decision in J. L., focusing on J. L.’s caveat about a possible public safety exception, as discussed above. Wheat took guidance from “those state courts that have already considered the issue. The Supreme Courts of Vermont, Iowa, and Wisconsin have held that J. L. does not prevent an anonymous tip concerning erratic driving from acquiring sufficient indicia of reliability to justify a Terry stop, even when the investigating officer is unable to corroborate that the driver is operating the vehicle recklessly and therefore unlawfully.”

     Wheat acknowledged that some lower appellate state courts believed that J. L. would invalidate investigative stops based on tips of uncorroborated erratic driving. (Wheat, 278 F.3d at pp. 730–731.) After reviewing all the foregoing cases, however, Wheat concluded that tips of drunken or erratic driving may indeed provide reasonable suspicion justifying a traffic stop if the following factors are present: First, the tipster must furnish sufficient identifying information regarding the vehicle and its location, so the officer and reviewing courts may reasonably be sure the vehicle stopped is the one identified by the caller. Second, the tip should indicate the caller had actually witnessed a contemporaneous traffic violation that compels an immediate stop, rather than merely speculating or surmising unlawful activity. And third, at least the “innocent details” of the tip must be corroborated by the officers. 

     Wheat believed that in the context of reckless and possibly intoxicated driving, the tip’s lack of “predictive information” was not critical to determining its reliability. Such an analysis is more appropriate in cases involving tips of concealed criminal behavior such as possession offenses. We agree. An informant’s accurate description of a vehicle and its location provides the tip with greater reliability than in the situation of a concealed firearm because the informant was presumably an eyewitness to illegal activity and his tip can sufficiently be corroborated by the officer spotting the described vehicle in the expected time and place.

     In the words of the Vermont Supreme Court in State v. Boyea  “[i]n contrast to the report of an individual in possession of a gun, an anonymous report of an erratic or drunk driver on the highway presents a qualitatively different level of danger, and concomitantly greater urgency for prompt action. In the case of a concealed gun, the possession itself might be legal, and the police could, in any event, surreptitiously observe the individual for a reasonable period of time without running the risk of death or injury with every passing moment. An officer in pursuit of a reportedly drunk driver on a freeway does not enjoy such a luxury. Indeed, a drunk driver is not at all unlike a ‘bomb,’ and a mobile one at that.”

     Wheat also found it unlikely that malicious pranksters would use anonymous reports of erratic driving to harass other drivers, and in any event, the risk of such misconduct was slight compared with the risks in failing to investigate a report of unsafe driving. Wheat concluded that under the totality of circumstances, including the tipster’s extensive description of the subject vehicle and the driver’s erratic driving, the officer’s corroboration of the “innocent details” of the tip, and the officer’s immediate action in effecting an investigatory stop, the officer had reasonable suspicion to stop the vehicle.

    We agree with Wheat, and many of the cases it cites, that J. L. presents a distinguishable situation. First, a report of a possibly intoxicated highway driver, “weaving all over the roadway,” poses a far more grave and immediate risk to the public than a report of mere passive gun possession. Police officers undoubtedly would be severely criticized for failing to stop and investigate a reported drunk driver if an accident subsequently occurred. As we stated in In re Tony C., where a reasonable suspicion of criminal activity exists, “the public rightfully expects a police officer to inquire into such circumstances . . . .”

    In this regard, we observe that the high court has upheld police roadblocks stopping all drivers to investigate possible drunk driving, despite a complete lack of articulable facts indicating an immediate risk of harm. The court determined that the state’s interest in preventing drunk driving outweighed the relatively minor inconvenience to individual motorists in being briefly stopped and detained. Second, doubts regarding the tipster’s reliability and sincerity are significantly reduced in the setting of a phoned-in report regarding a contemporaneous event of reckless driving presumably viewed by the caller. Instances of harassment presumably would be quite rare. (Third, the level of intrusion of personal privacy and inconvenience involved in a brief vehicle stop is considerably less than the “embarrassing police search” on a public street condemned by J. L.). We have observed that “in light of the pervasive regulation of vehicles capable of traveling on the public highways, individuals generally have a reduced expectation of privacy while driving a vehicle on public thoroughfares.”

      In J. L., the U.S. Supreme Court observed that in places where one has a reduced expectation of privacy, such as schools or airports, searches may be justified on the basis of information that would be insufficient to justify a search elsewhere. Furthermore, as held in Wheat, traffic stops are “less invasive, both physically and psychologically, than the frisk” at issue in J. L. Defendant here was driving a vehicle on a public thoroughfare. We conclude there is a sound and logical distinction between the vehicle stop in the present case and the frisk found unconstitutional in J. L.
     Fourth, the relatively precise and accurate description given by the tipster in the present case regarding the vehicle type, color, location, and direction of travel, all confirmed by the investigating officer within minutes of receiving the report, enhanced the reliability of the tip. The investigating officer’s inability to detect any erratic driving on defendant’s part is not significant. Motorists who see a patrol car may be able to exercise increased caution. Additionally, the officer in this case stopped defendant’s van immediately after spotting it. 

    Defendant observes that in many of the cases upholding searches based on erratic driving tips, the officers had gathered more details from which they might gauge the reliability of the tipster, such as his or her identity and eyewitness status, or whether the tip contained predictive information that might demonstrate the tipster was indeed reliable. Defendant also doubts that the tip was sufficiently detailed to indicate that indeed a crime was being committed. 

     It is true the record contains little information regarding the identity or status of the tipster, but like the Court of Appeal below, we may reasonably infer that the tip came from a passing motorist. Where else would it have come from? As the Court of Appeal also stated, “We endorse efforts by law enforcement to gather more information to assess the reliability of 911 calls reporting criminal activity.” Although the absence of such information may be relevant in determining the totality of the circumstances in a given case and officers in future incidents should attempt to gather additional information supporting the tip’s reliability, we agree with the Court of Appeal that the absence of such information in the present case was not fatal to the subsequent vehicle stop.

      Viewing the totality of circumstances in the present case, we are convinced that the officer’s traffic stop was justified by reasonable suspicion of criminal activity. As the Court of Appeal held in this case, the tipster’s information regarding the van and its location was sufficiently precise, and its report of a motorist “weaving all over the roadway” demanded an immediate stop to protect both the driver and other motorists. The tip reported contemporaneous activity and its “innocent” details were fully corroborated within minutes of the report.

The judgment of the Court of Appeal is affirmed.

Werdegar, J., Dissenting--One of the hallmarks of the liberty guaranteed to persons in this country is that agents of the government cannot arrest, seize, or detain them without a good reason. (U.S. Const., Fourth Amend. [“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated”]) As this constitutional guarantee has been interpreted, a full-fledged arrest must be supported by a warrant issued by a neutral magistrate or by probable cause to believe the person arrested has committed a crime. Short of outright arrest, police may temporarily detain a person on a lesser showing of cause, but the detention—essentially a temporary seizure of the person—must be supported by reasonable cause to believe the person is guilty of some wrongdoing. . 
      The majority misreads J. L. That the high court in J. L. left open the possibility that a catastrophic threat might justify a somewhat relaxed standard of reasonable cause to detain does not suggest we are now to rank all crimes along a sliding scale, permitting investigatory detentions on lesser showings when the detainees are suspected of more serious crimes. Certainly, merely by mentioning the possibility of a threat “so great” that some lesser degree of suspicion could justify a detention, the high court did not suggest such a regime. Moreover, while I do not dispute the seriousness of drunk drivers on our roadways, I am not convinced this fairly common crime poses the type of threat contemplated by the high court, the type of threat “so great” that an exception to the general rule is warranted. In particular, I am not convinced the danger posed by drunk drivers is so much greater than the danger posed by young men carrying concealed firearms that a different standard should apply under the Fourth Amendment. Indeed, the fact Officer Irigoyen failed to verify that the blue van was weaving, and his testimony that no other cars were on the road at that time of night (1:43 a.m.) diminish significantly the potential danger posed by this alleged drunk driver.
     That the majority relies so heavily on its assumption the tip came from another driver with personal knowledge defendant was “weaving all over the roadway” substantially undercuts its analysis, for the record contains no such evidence. That the tip was from another driver or any other eyewitness is no more than conjecture; nothing is known of the identity of the tipster or the basis of the tipster’s knowledge. The information may have come from a vindictive ex-boyfriend sitting in his home or teenagers making a prank call. Although the majority attempts to gloss over this analytical lacuna by concluding we should “reasonably infer that the tip came from a passing motorist” (for “[w]here else would it have come from?”), it is significant that this alleged motorist neither gave his or her name, nor reported the circumstances in which he or she came to see defendant allegedly “weaving all over the roadway,” nor left a cell phone number, nor provided any other information allowing assessment of the tipster’s veracity. Had police obtained the name and telephone number of the tipster, this would be a different case.
     The high court in J. L. could similarly have inferred that the tip the defendant in that case had a gun concealed on his person came from someone with personal knowledge (for “where else would it have come from?”). But it is just this type of logical fallacy the high court rejected. According to J. L., because the tip was an anonymous one, the tipster’s reputation for veracity could not be assessed and he or she could not be held accountable if the tip was fabricated. Accordingly, J. L. teaches that police must confirm more than merely the innocent details of an anonymous tip before effecting a seizure of the person.

United States v. Wheat, 278 F.3d 722 (8th Cir. 2001)

On May 3, 1996, a motorist used his cellular phone to place a 9-1-1 call to the Blairsburg, Iowa Police Department. The caller reported that a tan- and cream-colored Nissan Stanza or “something like that,” whose license plate began with the letters W-O-C, was being driven erratically in the northbound lane of Highway 169, eight miles south of Fort Dodge, IA. The caller complained that the Nissan was passing on the wrong side of the road, cutting off other cars, and otherwise being driven as if by a “complete maniac.” The 9-1-1 operator did not ask the caller to identify himself. Police dispatchers relayed the caller’s tip to patrolling officers. Shortly thereafter, Officer Paul Samuelson observed a tan Nissan Maxima whose license plate began with the letters W-O-C and stopped in the northbound lane of Highway 169 at the intersection of Highway 20. The Nissan made a right turn, and Officer Samuelson stopped it immediately, without having observed any incidents of erratic driving. He obtained the driver’s licenses of the driver and Wheat, who was sitting in the front passenger seat; there were no other passengers. A check disclosed that Wheat’s license was suspended but that notice of the suspension had never been served. Because Officer Samuelson was unfamiliar with the procedure for service, he radioed Officer Aaron Anderson, whom he already had an appointment to meet, to request assistance at the scene. Shortly after Officer Anderson arrived, a dispatcher radioed Officer Samuelson to inform him that the suspension had in fact already been served. However, because Officer Samuelson had noticed that the driver’s hands were fidgeting, he asked Officer Anderson whether he had any previous experience with the driver. Officer Anderson told Officer Samuelson that the driver had a history of drug problems and that he had run from the police on several occasions. On the basis of this information, and after informing Wheat that the suspension did not need to be served, Officer Samuelson requested and received permission from the driver to search the vehicle. At Officer Samuelson’s request, the driver exited the vehicle. As Officer Samuelson was walking around toward the passenger side, Wheat opened his door and exited the vehicle on his own initiative. When Officer Samuelson reached the passenger side, he noticed a dry brown paper bag from a McDonald’s restaurant at Wheat’s feet. Because it was raining during the duration of the stop, the dryness of the bag was remarkable. Suspecting that Wheat had just discarded the bag, Officer Samuelson retrieved it and found that it held four smaller plastic bags containing what appeared to be a controlled substance. A further search of the vehicle also revealed a small quantity of marijuana. Around 15 min after he first pulled them over, Officer Samuelson arrested both the driver and Wheat for possession of controlled substances. Subsequent laboratory testing proved the contents of the plastic bags to be 63.03 g of crack cocaine. 

In a 2-day jury trial beginning March 10, 1997, the appellant was found not guilty of possession with intent to distribute but was convicted on the lesser included offense of simple possession of cocaine base.  Wheat’s principal contentions are that the district court erred by denying his motion to suppress all evidence obtained as a result of the May 3, 1996 stop of the vehicle in which he was a passenger. Wheat argues that the anonymous 9-1-1 call could not give rise to reasonable suspicion sufficient to justify an investigatory stop under Terry v. Ohio because Officer Samuelson never witnessed any traffic violation actually in progress or about to occur. When a law enforcement officer directs a motor vehicle to stop by the side of the road and detains its occupants for questioning, such an investigatory stop constitutes a search and seizure under the Fourth and Fourteenth Amendments, “even though the purpose of the stop is limited and the resulting detention quite brief.” Under Terry and its progeny, “[a]n investigatory stop is permissible under the Fourth Amendment if supported by reasonable suspicion.” If the investigatory stop is not justified by reasonable suspicion or if the investigating officers exceed the stop’s proper scope, any evidence derived from the stop is inadmissible at trial. Because reasonable suspicion is a less demanding standard than the probable cause required for an arrest, it “can arise from information that is less reliable than that required to show probable cause,” including an anonymous tip. Whether an anonymous tip suffices to give rise to reasonable suspicion depends on both the quantity of information it conveys as well as the quality, or degree of reliability, of that information, viewed under the totality of the circumstances. Id. “[I]f a tip has a relatively low degree of reliability, more information will be required to establish the requisite quantum of suspicion than would be required if the tip were more reliable.” 

The question we now face is whether an anonymous tip about the dangerous operation of a vehicle whose innocent details are accurately described may still possess sufficient indicia of reliability to justify an investigatory stop by a law enforcement officer who does not personally observe any erratic driving. Recognizing the complexity of this issue, we answer affirmatively and hold that under the totality of the circumstances of this case, Officer Samuelson had reasonable suspicion to detain the car in which Wheat was a passenger. In reaching this conclusion, we have been influenced by the reasoning employed by those state courts that have already considered the issue. 

We believe the following considerations to be integral to a determination of whether an anonymous tip of erratic driving may justify an investigatory stop. In so doing, we bear in mind the Supreme Court’s instruction that “[r]easonable suspicion, like probable cause, is dependent upon both the content of information possessed by police and its degree of reliability. Both factors, quantity and quality, are considered in the ‘totality of the circumstances.’” First, the anonymous tipster must provide a sufficient quantity of information, such as the make and model of the vehicle, its license plate numbers, its location and bearing, and similar innocent details, so that the officer, and the court, may be certain that the vehicle stopped is the same as the one identified by the caller. The time interval between receipt of the tip and location of the suspect vehicle, though going principally to the question of reliability, may also be a factor here. In the instant case, the caller identified the color and make of the vehicle, named the first three letters of its license plate, and gave its location and direction. Officer Samuelson effected a stop within minutes of the 9-1-1 call, and at the suppression hearing, he testified that he “knew right away that that was the vehicle.” We think that the information in the tip identifying the recklessly driven vehicle was sufficiently copious and precise. The tip must also contain a sufficient quantity of information to support an inference that the tipster has witnessed an actual traffic violation that compels an immediate stop. A law enforcement officer’s mere hunch does not amount to reasonable suspicion. In the instant case, the anonymous caller specifically alleged that he had personally observed several different traffic violations involving erratic driving.

The second and far more difficult consideration concerns the quality, or degree of reliability, of the information conveyed in an anonymous tip. In the context of an anonymous tip of erratic driving,. . . . the first challenge is to identify the predictive element of the tip that must be corroborated. Is it that the vehicle is being driven dangerously? Wholly aside from the public safety considerations discussed, this seems too stringent, because a police officer who corroborated the claim of reckless driving would then have not merely reasonable suspicion to justify an investigatory stop, but probable cause to make an arrest. Thus, police would lose the intermediate step of investigatory stops based on reasonable suspicion. We think that under the proper circumstances, Terry stops strike a careful balance between society’s interest in crime prevention and the individual citizen’s interest in remaining free from wanton government interference, and we are loath to see their use foreclosed in this context. A careful reading of the Supreme Court’s Fourth Amendment jurisprudence suggests that this emphasis on the predictive aspects of an anonymous tip may be less applicable to tips purporting to describe contemporaneous readily observable criminal actions as in the case of erratic driving witnessed by another motorist. As we have previously acknowledged, “[s]uch a rule would be contrary to the line of cases holding that reasonable suspicion must be judged on the totality of the circumstances.” The Supreme Court has long emphasized that a primary determinant of a tipster’s reliability is the basis of his knowledge. “[A]n informant’s ‘veracity,’ ‘reliability,’ and ‘basis of knowledge’ are all highly relevant in determining the value of his report. . . . [T]hese elements should [not] be understood as entirely separate and independent requirements to be rigidly exacted in every case. . . . Rather, . . .  they should be understood simply as closely intertwined issues.” Unlike with clandestine crimes such as possessory offenses, including those involving drugs or guns, where corroboration of the predictive elements of a tip may be the only means of ascertaining the informant’s basis of knowledge, in erratic driving cases the basis of the tipster’s knowledge is likely to be apparent. Almost always, it comes from his eyewitness observations, and there is no need to verify that he possesses inside information. “[T]he information provided here did not concern concealed criminal activity, but rather illegality open to public observation. The tip here demonstrated the tipster’s basis of knowledge: the caller observed the defendant driving in an erratic manner.” We recognize the danger that, as with any anonymous tip, even a supposedly contemporaneous account of erratic driving could be a complete work of fiction, created by some malicious prankster to cause trouble for another motorist. However, with respect to anonymous reports of erratic driving that seem otherwise credible under the totality of the circumstances, we think that the risk of false tips is slight compared with the risk of not allowing the police immediately to conduct an investigatory stop, for several reasons. 

First, the risk that law enforcement officers themselves will fabricate such a tip in order to harass innocent motorists is negligible. Where, as in this case, the tip originates in the form of a 9-1-1 call and is subsequently broadcast over the police radio channel, there is no chance that the investigating officer has invented the tip, a fear expressed in other circumstances by some commentators. We wholeheartedly endorse efforts. . . . to encourage law enforcement to use instant caller identification technology or otherwise to try to identify anonymous tipsters, in order to increase the reliability of such tips. In the instant case, however, we confront a situation where the 9-1-1 operator failed to ask the caller for his identity, and the caller did not volunteer such information.

We must therefore decide whether that oversight, and the consequent possibility that the allegation of erratic driving was groundless, destroyed the reliability of the tip in question. From Terry, we know that [i]n order to assess the reasonableness of Officer [Samuelson’s] conduct as a general proposition, it is necessary first to focus upon the governmental interest, which allegedly justifies official intrusion upon the constitutionally protected interests of the private citizen, for there is no ready test for determining reasonableness other than by balancing the need to search [or seize] against the invasion that the search [or seizure] entails. In cases of possible drunk driving, we think that the governmental interest in effecting an immediate investigatory stop is very strong, and the intrusion upon the constitutionally protected interests of the private citizen, although also significant, is comparatively less so. In the possessory offense cases, law enforcement officers have two less invasive options not available to officers responding to a tip about a drunk driver. First, they may initiate a simple consensual encounter, for which no articulable suspicion is required. Needless to say, that is not possible when the suspect is driving a moving vehicle. Alternatively, officers responding to a tip about a possessory violation may quietly observe the suspect for a considerable length of time, watching for other indications of incipient criminality that would give them reasonable suspicion to make an investigatory stop; as, for example, in Terry, where an experienced officer witnessed several men casing a joint. By contrast, where an anonymous tip alleges erratic and possibly drunk driving, a responding officer faces a stark choice. He can intercept the vehicle immediately and ascertain whether its driver is operating under the influence of drugs or alcohol. Or he can follow and observe, with three possible outcomes: the suspect drives without incident for several miles; the suspect drifts harmlessly onto the shoulder, providing corroboration of the tip and probable cause for an arrest; or the suspect veers into oncoming traffic or fails to stop at a light or otherwise causes a sudden and potentially devastating accident. Thus, we think that there is a substantial government interest in effecting a stop as quickly as possible.  That interest must be balanced against the individual’s right to remain free from unreasonable government intrusion. We readily acknowledge that citizens have a liberty interest in proceeding unmolested along public highways and that investigatory stops create a substantial intrusion on that interest. At the same time, we think that such stops are considerably less invasive, both physically and psychologically, than the frisk on a public corner. After careful consideration of all of the above factors, we find that the initial stop of the vehicle in which Wheat was a passenger was not unreasonable under the totality of the circumstances. An anonymous caller provided an extensive description of a vehicle that, based on his contemporaneous eyewitness observations, he believed was being operated dangerously and cited specific examples of moving violations. When Officer Samuelson caught up with the vehicle minutes later while it was stopped at an intersection, he corroborated all its innocent details, confirming that it was the one identified by the tipster. Within seconds after the vehicle resumed motion, Officer Samuelson effected an immediate investigatory stop, rather than allowing it to proceed and potentially endanger other vehicles. Under the totality of the circumstances, he had reasonable suspicion to do so, and the stop was valid under the Fourth and Fourteenth Amendments.

Defendant Wheat does not contend that he was unreasonably detained after Officer Samuelson learned that he did not have to serve a license suspension on him. Nor would such an argument have any merit. Immediately after learning that he did not have to serve the license suspension on Wheat, Officer Samuelson and Officer Anderson left Samuelson’s patrol car, returned Wheat’s license[,] and informed him that he did not need to be served with the license suspension. Immediately after informing Wheat of these events, Officer Samuelson turned to McDonald and requested consent to search the Nissan. In this case, Officer Samuelson worked diligently to ascertain whether or not the license suspension needed to be served; after learning that it did not, he immediately informed Wheat of that fact. At most, there occurred a momentary conference between Officer Samuelson and Officer Anderson about the latter’s previous encounters with the driver. The district court did not err, let alone commit plain error, by denying Wheat’s motion to suppress. 

Police Officer B. C. Davis of the Portsmouth Redevelopment and Housing Authority Police approached Darrio L. Cost, who was sitting in the passenger seat of a car parked in a lot reserved for residents of the complex. Davis observed Cost reach across his body toward his left front pants pocket. Davis did not respond when asked what he was reaching for in his pocket. Davis told Cost to “get away from” his pocket, but Cost once again reached toward his pocket. Davis directed Cost to exit the auto and “immediately frisked Cost’s left front pants pocket. Davis . . . felt numerous capsules inside.” Davis removed a plastic bag containing 20 capsules of heroin. He testified that he had been a police officer for 4 ½ years and he “knew” that the capsules were heroin based on his “training and experience.” Are the heroin capsules admissible at trial? See Cost v. Commonwealth, 657 S.E. 2d 505 (Va. 2008).

The pertinent facts in this case are not in dispute. Around 12:40 a.m. on December 14, 2004, Portsmouth Police Officer B. C. Davis, who was assigned as a full-time agent of the Portsmouth Redevelopment and Housing Authority with responsibility for patrolling residential developments of the Authority, approached Darrio L. Cost, who was sitting in the passenger seat of a vehicle parked in a parking lot designated for residents of the Jeffry Wilson housing complex. This property was owned by the Authority. As Davis approached the vehicle’s passenger side window, he observed as Cost “immediately reach[ed] across his body towards his left front pants pocket.” Davis asked Cost what he was reaching for, but Cost did not answer. Davis told Cost “to get away from” his pocket, but Cost reached toward the pocket again. Davis then directed Cost to exit the vehicle. Davis conducted a “pat down” of Cost for weapons. He “immediately frisked the left front pants pocket toward which Cost had been reaching. When Davis touched the pocket, he felt numerous capsules inside”. Davis removed a plastic bag containing 20 capsules that forensic analysis revealed as heroin. 
At trial, Davis testified that he had been a police officer for 4 ½ years. He did not feel what he thought was a weapon, but he “knew” that the capsules were heroin based on his training and experience. Is the heroin admissible at trial? 

Cost was indicted by a grand jury in the Circuit Court of the City of Portsmouth on the charge of possession of heroin with the intent to distribute Prior to trial, Cost moved to suppress the heroin capsules seized from his person during the pat-down search, claiming they were discovered in violation of his rights under the Fourth Amendment. At the suppression hearing, Officer Davis testified that he had been a police officer for approximately 4 ½ years. Davis testified that he did not feel what he thought to be a weapon in Cost’s pocket and that he did not think that there was a weapon in that pocket after he felt the capsules there. Davis contended that upon feeling the capsules in Cost’s pocket he “knew” that they were heroin because “[t]hrough my training and experience, I know that that’s what heroin is packaged in.” On cross-examination, Davis admitted that over-the-counter medications such as “Motrin, Tylenol, or something along those lines” are sometimes “packaged in capsules.”
The circuit court denied Cost’s motion to suppress the evidence seized from his person. Cost was tried without a jury and found guilty of the offense charged in the indictment. The circuit court sentenced Cost to 10 years imprisonment, with a portion of the sentence suspended. Cost appealed his conviction to the Court of Appeals challenging the circuit court’s failure to suppress the evidence. The Court of Appeals affirmed the conviction in a published opinion,  Cost does not dispute that during an investigative stop, a law enforcement officer may conduct a limited search for concealed weapons if the officer reasonably believes that a criminal suspect may be armed and dangerous. Indeed, Cost expressly consented to such a limited search of his person by Officer Davis. Rather, Cost argues that his Fourth Amendment right to be free from unreasonable searches and seizures was violated because Officer Davis exceeded the proper scope of a Terry pat-down search. Cost contends that this is so because the character of the capsules as containing heroin, or some other form of contraband, would not be immediately apparent merely by feeling the capsules through his clothing, and Davis could discern that what he did feel in Cost’s pocket was not a weapon. Thus, Cost asserts that the heroin capsules removed from his pocket should have been excluded from evidence.

     The Commonwealth responds that the Court of Appeals correctly held that determining whether a law enforcement officer conducting a Terry pat-down search had sufficient probable cause to seize an item suspected to be contraband based upon the feel of the object through the suspect’s clothing requires a consideration of the totality of the circumstances. Thus, the Commonwealth contends that the circuit court correctly ruled, and the Court of Appeals properly agreed, that Officer Davis was justified in seizing the capsules from Cost’s pocket because “[a]lthough other [legal] substances are contained in capsules, his own experience and common sense told Davis that one does not carry numerous loose capsules of legal substances in one’s pocket.”

    We agree with the Commonwealth that the determination whether a law enforcement officer had sufficient probable cause to seize contraband from a person in the course of a Terry pat-down search requires a consideration of the totality of the circumstances surrounding the search, as well as a consideration of the officer’s knowledge, training, and experience. As we have recently observed, “[a]n officer who conducts a Terry pat-down search is justified in removing an item from a subject’s pocket if the officer reasonably believes that the object might be a weapon. Additionally, the removal of an item from a subject’s pocket is also justified if the officer can identify the object as suspicious under the ‘plain feel’ variation of the plain view doctrine.”
     The “plain feel” doctrine comports with the traditional application of the Fourth Amendment because, when the character of the object felt by the officer is immediately apparent either as a weapon or some form of contraband, the object is for all practical purposes within the plain view of the officer. The Fourth Amendment does not require the officer to be subjected unreasonably to the risk of harm from a dangerous weapon or to ignore criminal activity occurring in his presence. In Dickerson, the U.S. Supreme Court explained that when the identity of the object is immediately apparent to the officer conducting a legal pat-down search of a suspect, “there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons; if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain-view context.’

      “However, an item may not be retrieved under the plain view doctrine unless it is ‘immediately apparent’ to the officer that the item is evidence of a crime.” It is not sufficient probable cause to seize an item from inside the suspect’s clothing if the officer has no more than an educated “hunch” based upon the “plain feel” that the item might be contraband. Consistent with these principles, we have stated that “when the character of the item is not immediately apparent from the ‘pat[-]down’ search, and the officer does not reasonably suspect that the item is a weapon, further search regarding the item is not allowed [by the Fourth Amendment] because such an evidentiary search is unrelated to the justification for the frisk“ of the suspect. In Murphy, we held that marijuana contained in a plastic bag in the suspect’s pants pocket was illegally seized during a pat-down search because the character of the bag’s contents as contraband was not immediately apparent from the officer’s tactile perception and, thus, the officer did not have probable cause to seize the bag and its content without a warrant. 

     In the present case, Officer Davis admitted in his testimony that over-the-counter medications such as “Motrin, Tylenol, or something along those lines” are sometimes “packaged in capsules.” Common experience in the purchase of these legal medications supports this admission. Moreover, it is self-evident that if an item may just as well be a legal medication dispensed in capsule form or a capsule containing an illegal drug, its character as the latter cannot be readily apparent by feeling a suspect’s outer clothing that contains the item inside.

    In that context, the Court of Appeals acknowledged that “feeling the capsules alone may not be sufficient probable cause” to support the warrantless seizure of the capsules in question. In an effort to distinguish our decision in Murphy, the Court of Appeals reasoned that Cost had “attempted to conceal the drugs, failed to heed the officer’s demand that he cease the furtive behavior, and failed to respond to the officer’s questions.”

     We disagree with the Court of Appeals’ characterization of Cost’s actions as “furtive” and its conclusion that Cost “attempted to conceal the drugs.” Even viewed in the light most favorable to the Commonwealth, the evidence does not show that Cost did anything by stealth or in a surreptitious manner. According to Officer Davis’ testimony, Davis was readily able to observe all of Cost’s actions. There is no evidence to even suggest that Cost attempted to remove the drugs from his pocket and secrete them in some other place. There is no evidence that Cost attempted to conceal the drugs; they were already in his pocket. Cost’s failure to respond to the officer’s questions is of no particular significance because Cost was under no obligation to respond to Davis’s questions. Moreover, Cost complied with Davis’s order to exit the vehicle and immediately consented to the pat-down search by Davis.

     In sum, whatever significance Cost’s actions may have had in supporting Davis’ suspicions regarding Cost under the totality of the circumstances, they relate to the justification for the pat-down search conducted by Davis for a possible concealed weapon. Whether those circumstances support the seizure of the capsules is another matter. In Murphy, the “totality of circumstances” was, if anything, more suggestive of the presence of contraband. Murphy was subject to a lawful pat-down search for weapons when he was found in a residence where police executed a “search warrant [that] authorized the police to search ‘the entire residence’ for ‘marijuana, cocaine, cocaine base, heroin, scales, ledgers, logs, money, guns, phone bills, syringes and any other item that would be connected with the illegal sale and/or use of any other illegal narcotic or non-prescription drug.’” Yet, in that case, we held that marijuana contained in a plastic bag in the suspect’s pants pocket was illegally seized during a pat-down search because the character of the baggie’s contents as contraband was not immediately apparent.

     Here, the character of the capsules seized from Cost’s pants pocket could not have been immediately apparent to Officer Davis as a result of the pat-down search. Cost’s movements and his failure to respond to the officer’s questions supported a well-educated “hunch,” but were insufficient to establish probable cause required to permit a warrantless seizure of the capsules from inside Cost’s pants packet. Accordingly, we hold that the Court of Appeals erred in affirming the judgment of the circuit court overruling Cost’s motion to suppress the evidence illegally seized from his person under the Fourth Amendment of the U.S. Constitution.

     For these reasons, we will reverse the judgment of the Court of Appeals. Because the evidence seized from Cost should have been suppressed, there would be insufficient evidence to sustain Cost’s conviction for possession of heroin with intent to distribute in any retrial. Accordingly, Cost’s conviction will be reversed, and the indictment against him will be dismissed. 

Justice Lemons, with whom Justice Kinser joins, dissenting

In this case, it is important to remember that we are not dealing with certainties or even a standard requiring proof “beyond a reasonable doubt,” rather, we must consider probabilities.

The legal standard of probable cause, as the term suggests, relates to probabilities that are based upon the factual and practical considerations in everyday life as perceived by reasonable and prudent persons. The presence or absence of probable cause is not to be examined from the perspective of a legal technician. Rather, probable cause exists when the facts and circumstances within the officer’s knowledge, and of which he has reasonably trustworthy information, alone are sufficient to warrant a person of reasonable caution to believe that an offense has been or is being committed. In order to ascertain whether probable cause exists, courts will focus upon “what the totality of the circumstances meant to police officers trained in analyzing the observed conduct for purposes of crime control.”

     The officer reached into Cost’s left pants pocket and removed a plastic bag containing 20 capsules subsequently determined to contain heroin. If the justification for the search of Cost’s pocket depended solely upon the “plain feel” of a capsule in the pocket, the officer could not lawfully search Cost’s pocket. But the justification in this case is based upon other circumstances as well.

     It was immediately apparent to the officer that the items in Cost’s pocket were capsules. The totality of the circumstances, which a court is required to consider, give probable cause that the capsules contained an illegal substance. Cost was a passenger in a parked car when the encounter began. When the officer approached the car on the passenger side, Cost “immediately reached across his body towards his left front pants pocket.” The officer asked Cost what he was reaching for, and Cost did not reply. The officer directed Cost to “get away from the pocket.” Cost disregarded the officer’s direction and again reached for his left front pants pocket. Cost was ordered to exit the car, whereupon a consensual “pat-down” occurred.

     The totality of the circumstances included furtive gestures toward the pocket where the contraband was located. Furtive gestures alone may not be sufficient to establish probable cause; however, furtive gestures coupled with other indicia of criminal activity may suffice to establish probable cause. . . .

    The officer detected not one or two capsules, but “numerous” capsules. As the evidence demonstrated, there were 20 capsules in the plastic bag in the pocket. Certainly, it is not impossible that someone would carry vitamins or other legal medication in capsules in a pocket. But we are not dealing with possibilities, and we are directed to consider probabilities in this analysis. Additionally, we must consider the specialized training of the officer who, at the time of trial had made 50–60 drug arrests and had specialized training on packaging of narcotics.

   I can summarize it no better than Judge Frank did in his opinion in the Court of Appeals:

While feeling the capsules alone may not be sufficient probable cause, the totality of the circumstances gave the officer probable cause to believe the numerous capsules contained illicit drugs. Appellant attempted to conceal the drugs, failed to heed the officer’s demand that he cease the furtive behavior, and failed to respond to the officer’s questions. Based on the totality of the circumstances, consisting of furtive movements and suspicious conduct, culminating in the officer feeling numerous capsules, which is based on the officer’s training and experience contained heroin, the officer had probable cause to seize the capsules.

     The trial court did not err in denying the motion to suppress.

Chapter 5: Probable Cause and Arrests
You Decide

5.2 Manchester, NH, police responded to a reported robbery. Witnesses reported to the police that a White male, 25–30 years old, roughly 6-ft tall and weighing 200 pounds, wearing a New England Patriots jacket and a green hooded sweatshirt, entered the store, went behind the counter, and stabbed the clerk at least 3 times before leaving with cash from the register. The police found a key ring containing a key to a Kia automobile, which the police concluded belonged to the suspect. Officers found a Kia nearby and after relaying the license plate to dispatch, police learned that the car belonged to the defendant, that he lived eight blocks from the store, and that he had a prior robbery conviction. At that point, officers were sent to the defendant’s apartment building.

Four officers were dispatched to the defendant’s apartment and could see and hear movement inside the apartment. There also were wet footprints in the hallway leading to the defendant’s door.

The officers knocked on the defendant’s door and announced their presence but received no response. They then spoke to a neighbor and asked her if the defendant lived in that apartment. After officers brought her down to a police cruiser and showed her a picture of the defendant on a computer, she confirmed that he lived there. Upon returning to the defendant’s door, police heard a female voice say something to the effect of “you’re such an idiot,” and again they knocked and announced their presence.

The defendant’s girlfriend, Kimberly Dunn, opened the door. Two officers stepped into the apartment and opened a closed closet to ensure nobody was hiding inside. Upon opening the closet, the officers saw a Patriots jacket and a green hooded sweatshirt.

Dunn then told the officers that the defendant was in the bedroom with a knife to his chest. The officers went to the bedroom, found the defendant, arrested him, and took him out of the apartment. The officers secured the premises and applied for a search warrant. Were the police officers justified in entering Robinson’s apartment based on exigent circumstances? Exigent circumstances exist when police face a compelling need for immediate official action and there is a risk that the delay inherent in obtaining a warrant will present a substantial threat of imminent danger to life or public safety or create a likelihood that evidence will be destroyed. See State v. Robinson, 973 A.2d 277 (N.H. 2009).

You Decide 5.2

State v. Robinson, 973 A.2d 277 (N.H. 2009)

Following a jury trial in the Superior Court, the defendant, Scott Robinson, was convicted of robbery and first degree assault. He appeals his convictions, arguing that the trial court erred in denying his motion to suppress. We reverse and remand.

     The record supports the following facts. On March 18, 2006, around 9:50 p.m., Manchester police responded to a reported robbery at the Cross Town Variety Store. Upon arriving, witnesses told police that a White male, 25–30 years old, roughly 6-ft tall and weighing 200 pounds, wearing a Patriots jacket and a green hooded sweatshirt, entered the store, went behind the counter, and stabbed the clerk at least three times before leaving with cash from the  register. A witness told police that he had followed the suspect as he left the store and watched him run past a car and into an alley off Amory Street.

      Upon searching the area behind the counter, police found a key ring, containing three keys, one of which belonged to a Kia automobile. After the employees denied that it belonged to any of them, the police presumed that it belonged to the suspect. Responding officers were then told to be on the lookout for a Kia in the area. Officers found a Kia nearby and confirmed that the fleeing suspect had run past that car before turning into the alley. After relaying the license plate to dispatch, police learned that the car belonged to the defendant, that he lived eight blocks from the store in the direction the suspect had run, and that he had a prior robbery conviction. At that point, officers were sent to the defendant’s apartment building.

    While those officers were en route, another officer took the car key from the crime scene, inserted it into the door of the Kia, and turned it; they matched. The officer relayed that information to the officers at the defendant’s apartment building. By approximately 10:30 p.m., four officers were present outside the defendant’s building. Officers outside the building could see movement inside, and those in the hallway outside the defendant’s apartment could hear movement in the apartment. Officers also observed what appeared to be wet footprints in the hallway leading to the defendant’s apartment door.

     The officers knocked on the defendant’s door and announced their presence but received no response. They then spoke to a neighbor and asked her if the defendant lived in that apartment. After officers brought her down to a police cruiser and showed her a picture of the defendant on a computer, she confirmed that he lived there. Upon returning to the defendant’s door, police heard a female voice say something to the effect of “you’re such an idiot,” and again knocked and announced their presence.

     When the officers heard footsteps approaching the door, they unholstered their weapons and pointed them at the ground. The defendant’s girlfriend, Kimberly Dunn, opened the door, at which point the officers raised their weapons, told her to get on her knees, and searched her for a weapon. The trial court found that two officers simultaneously stepped into the apartment and opened a closed closet to ensure nobody was hiding there. Upon opening the closet, the officers saw a Patriots jacket and a green hooded sweatshirt.

     Dunn then told the officers that the defendant was in the bedroom with a knife to his chest. The officers went to the bedroom, found the defendant, arrested him, and took him out of the apartment. After conducting only a brief search for possible threats, the officers secured the premises and applied for a search warrant. At no time prior to entering the defendant’s home, did the officers attempt to secure a search or arrest warrant. Upon execution of the warrant, police seized a green sweatshirt, a Patriots jacket, and a knife.

     Before trial, the defendant moved to suppress the evidence found in his apartment, arguing that the officers’ initial warrantless entry was unconstitutional. Following a suppression hearing, the trial court denied his motion in a written order. After a jury convicted the defendant of robbery and first-degree assault, he filed this appeal.

    On appeal, the defendant argues that the trial court erred in denying his motion to suppress. Specifically, he argues that (1) the officer’s insertion of the key into the car door was a warrantless search and violated his constitutional rights, (2) the police lacked probable cause to enter his home, and (3) no exigent circumstances existed to justify the warrantless entry into his apartment.

    When reviewing a trial court’s ruling on a motion to suppress, we accept the trial court’s findings unless they are unsupported by the record or clearly erroneous.

   We first address the defendant’s argument that the officer’s insertion of the key into the Kia door was an unconstitutional search under both the Federal and State Constitutions. The trial court found that the police did not rely upon the key match in forming probable cause, and thus made no ruling on the issue. In the interests of judicial economy, however, we address the issue as it is likely to arise on remand and because there are sufficient facts in the record upon which we can reach our conclusion as a matter of law. We initially address the defendant’s claim under the New Hampshire Constitution, citing federal opinions for guidance only.

      Article 19 provides that “[e]very subject hath a right to be secure from all unreasonable searches and seizures of his person, his houses, his papers, and all his possessions.” “We have . . .  recognized that an expectation of privacy plays a role in the protection afforded under Part I, Article 19 of the New Hampshire Constitution.” Thus, without an invasion of the defendant’s reasonable expectation of privacy, there has been no violation of the defendant’s rights under Part I, Article 19.

      The State argues that Part I, Article 19 does not apply in this case because the insertion of the key into the door does not constitute a search for constitutional purposes. Indeed, the defendant acknowledges that federal courts have minimized the zone of protection with regard to inserting a key into a door. He argues, however, that we should adopt a standard of greater protection under the State Constitution. Although we have recognized that our constitution does, in some circumstances, provide greater protection than the Federal Constitution, this is not such a case.

    Here, the privacy interest at stake is “so small that the officers do not need probable cause to inspect it.” Because vehicles must be registered and display license plates, who owns a car is not private information. Rather, the private information protected by Part I, Article 19 is what lies behind the door. In this case, the officer removed the key from the convenience store with the permission of the store owner, inserted the key into the lock, and turned the key. He did not open the door or conduct any search of the vehicle. Because the officer did not intrude upon the defendant’s reasonable expectation of privacy, the defendant’s rights under Part I, Article 19 were not violated.

     The defendant also argues that our ruling in this case is dictated by our prior rejection of an “identification search” exception to the warrant requirement. The case is inapplicable here. In Webber, a police officer reached into the defendant’s wallet to remove a prescription card without the defendants permission. Our rejection of the exception was based upon the fact that the officer unreasonably searched the defendant’s wallet, not upon the nature of what the officer sought. Thus, Webber is inapposite to this case.

    We reach the same result under the Federal Constitution. Whether the defendant’s Fourth Amendment rights were violated turns upon whether he had a reasonable expectation of privacy in the thing searched. As federal courts have consistently held, the mere information of ownership obtained from inserting a key into a door is not the type of information in which a defendant has a reasonable expectation of privacy. Because the defendant had no expectation of privacy in this case, the officer’s conduct did not violate the protections of the Fourth Amendment.

As to the defendant’s second argument, we will assume, without deciding, that the police had probable cause to enter his apartment. The issue before us, therefore, is whether exigent circumstances justified the warrantless entry into his home. We first address the defendant’s claim under the New Hampshire Constitution, citing federal opinions for guidance only.

      Under Part I, Article 19, a warrantless search or seizure is per se unreasonable, and evidence derived from such a search or seizure is inadmissible unless it falls within one of the recognized exceptions to the warrant requirement. The search of a home is subject to a particularly stringent warrant requirement because the occupant has a high expectation of privacy. As the U.S. Supreme Court has recently made clear, exceptions to the warrant requirement must remain closely tethered to their underlying justifications lest they become incompatible with the fundamental principles secured by the Constitution. The State has the burden of proving by a preponderance of the evidence that the warrantless entry fell within one of the narrow, judicially crafted exceptions.

     One such exception, which the State argues applies here, exists where police have probable cause to enter a home and exigent circumstances make it impracticable to obtain a warrant beforehand. Exigent circumstances exist where police face a compelling need for immediate official action and a risk that the delay inherent in obtaining a warrant will present a substantial threat of imminent danger to life or public safety or create a likelihood that evidence will be destroyed. Whether exigent circumstances exist is judged by the totality of the circumstances and is largely a question of fact for the trial court. Our totality review includes an examination of the overall reasonableness of the officers’ conduct prior to entry, but no single factor controls. We will not disturb the trial court’s finding of exigent circumstances unless is it clearly erroneous.

     Here, the trial court determined that exigency existed because the officers, upon arriving at the defendant’s home, “were essentially in hot pursuit, without time to reflect upon the situation or obtain a warrant.” The trial court directed the majority of its analysis to the officers’ actions after the defendant’s girlfriend opened the door. Even the State acknowledges, however, that this case is not one of hot pursuit, which “requires immediate and continuous pursuit of a defendant from the scene of a crime.” In Ricci, for example, police followed an intoxicated driver to his house and then ran inside after him when the driver tried to hide in his home. Here, police arrived at the defendant’s home approximately 40–45 min after the robbery was reported; such a delay cannot be considered hot pursuit.

The defendant concedes that exigent circumstances existed once Dunn told the officers that the defendant had a knife to his chest. He argues, however, that the police themselves created the exigent circumstances, which did not exist before they entered his home.

    As the defendant points out, “The primary focus of our inquiry . . . is not on the sufficiency of the exigency but rather how the exigency came about.” Thus, if no exigency existed before the police became involved, the police cannot themselves create the exigency to justify a warrantless entry. In our analysis of whether police presence was the cause of the exigency, two considerations act as “guideposts”: (1) the presence or absence of “ample opportunity” to get a warrant and (2) the degree to which the exigency relied upon by the State was foreseeable.

     In Rodriguez, for example, police officers detected the odor of burning marijuana outside a hotel room while investigating an unrelated crime. Because the officers had not gone to the hotel to investigate the drug crime, we found that the exigency was not foreseeable. Thus, in light of the ongoing destruction of evidence in the hotel room, there was no opportunity to secure a warrant before knocking and entering. We therefore held that the trial court’s finding of exigent circumstances was not clearly erroneous.

     Here, police made the deliberate determination to go to the defendant’s home to investigate the robbery. The State argues that the defendant posed a danger to others based upon the robbery, and that the police therefore faced exigent circumstances requiring immediate action. As discussed below, however, the State cannot point to any evidence that would have led the police to reasonably conclude that the defendant continued to pose a threat once he retreated to his apartment. It was not until after police entered his home that they knew of the specific exigency of the defendant holding a knife to his chest. Two officers testified that they secured Dunn and simultaneously searched a nearby closet for a concealed individual, at which time Dunn informed them that the defendant was in the bedroom with a knife to his chest. By that point, however, the officers had already entered his home without consent, and without first obtaining a warrant. Because the police had no knowledge of any exigency until after they entered the home, the State cannot now rely upon the ensuing emergency to justify the initial entry.

     The State argues, however, that exigency existed prior to the officers’ entry into the apartment and Dunn’s statement. Specifically, the State argues that the facts of this case support a “fleeing suspect” exigency. In support, the State cites Dorman v. United States, 435 F.2d 385 (D.C.Cir. 1970). There, the U.S. Court of Appeals for the District of Columbia Circuit sets forth six factors that may be useful for determining exigency: (1) a grave offense occurred, particularly one involving violence;  (2) the suspect is reasonably believed to be armed; (3) there exists not merely the minimum of probable cause, but beyond that a clear showing of probable cause; (4) there is strong reason to believe that the suspect is in the premises being entered; (5) there is a likelihood that the suspect will escape if not swiftly apprehended; and (6) the circumstance that the entry, though not consented, is made peaceably. Dorman also considered the time of entry and the actual difficulty police faced in obtaining a warrant.

     Although federal courts have diverged in their acceptance and application of the Dorman test, the U.S. Supreme Court remained largely silent on the matter until  Minnesota v. Olson, 495 U.S. 91 (1990). In Olson, a lone gunman robbed a gas station shortly before 6:00 a.m., fatally shooting the manager. Police drove to the house of a suspect and met another car, driven by the defendant, in which the suspected gunman was a passenger. The two men fled from the car and the gunman was captured, but the defendant managed to escape. Inside the car, police found materials identifying the defendant.  The next morning, a woman called the police and said that the defendant had driven the car in the robbery and that he planned to leave town by bus. She also gave an address for two women who knew where to find the defendant. Later that afternoon, police surrounded the home. After they determined that the defendant was inside, they entered the house without permission or a warrant and with weapons drawn. The Minnesota Supreme Court applied the Dorman analysis and determined that no exigency existed.

    On appeal, the U.S. Supreme Court did not expressly adopt or reject Dorman, but held that the Minnesota Supreme Court “applied essentially the correct standard in determining whether exigent circumstances existed.” The Court noted that the state supreme court observed that “a warrantless intrusion may be justified by hot pursuit of a fleeing felon, or imminent destruction of evidence, or the need to prevent a suspect’s escape, or the risk of danger to the police or to other persons inside or outside the dwelling.” The Court also noted that the state court considered “the gravity of the crime and the likelihood that the suspect is armed.”  The Court stated that it was “not inclined to disagree with this fact-specific application of the proper legal standard,” and affirmed the state court's finding that no exigency occurred. 

.     We see no need to adopt Dorman in light of the Supreme Court’s decision in Olson. We, like the Court, have consistently held that the determination of exigency rests upon the totality of the circumstances. Police, as well as courts reviewing a warrantless entry, should consider the danger of imminent destruction of evidence, the gravity of the offense, the likelihood the suspect is armed, the need to prevent a suspect’s escape, and the risk of danger to the police or to other persons inside or outside the dwelling. In this case, although the gravity of the offense was serious and the defendant was believed to be armed, our examination of the totality of the circumstances forces us to conclude that no exigency existed that made it impractical to secure a warrant beforehand.

      The State cannot point to any substantive evidence that would have led officers to believe that the defendant would either destroy evidence or attempt to flee his home, or that he posed a risk if not immediately apprehended. Indeed, an officer at the suppression hearing testified that they had no reason to believe evidence was eing destroyed or would be if they did not act quickly, and no officer articulated a fear that the defendant would escape.

      The situation here is similar to that in Olson, where there was no risk of immediate flight, no suggestion of danger to officers, and “[t]hree or four Minneapolis police squads surrounded the house.” Had Olson come out, “he would have been promptly apprehended.” Here, police had no specific information that the defendant intended to flee and, indeed, had his apartment surrounded so as to prevent flight. Furthermore, before officers knocked on his door, there was no evidence that the defendant was an immediate danger to himself, to the police, or to the other person in the apartment. Although the State argues that he was at least a danger to Dunn based upon his conduct at the store, it cannot point to any other evidence to suggest that she was actually in danger. Indeed, the fact that the defendant had returned to his own home during the night hours militates against a finding of exigency.

     The State argues that the facts here are analogous to Theodosopoulos, in which we held that exigent circumstances existed. There, a sniper fired a shot into a police station, seriously injuring an officer and a civilian. Police then methodically searched neighboring buildings until forcing their way into the defendant’s apartment. They found him apparently asleep in the bedroom, with a riflescope and spent shell casings on a table and marijuana plants on the floor. We held that the nature of the “highly volatile” emergency and the need to protect the public from further harm justified the warrantless search of the area and the defendant’s apartment. The State argues that this case is similar in that both cases involved only one incident of violence and a continuous, methodical search for the suspect. Here, however, police had no reason to believe that the defendant posed any danger in his current location, whereas in Theodosopoulos, police were unsure of the sniper’s location and reasonably feared he might fire again if not apprehended.

     Finally, we consider the fact that the officers did not even attempt to obtain a warrant after learning the location of the defendant’s home. In Dorman, for example, police were unable to obtain a warrant because the magistrates who were supposed to be available that night were not. In contrast, the Supreme Court held in Olson that once police had the home surrounded and foreclosed the defendant’s escape, they were required to obtain a warrant. Here, police had surrounded the defendant’s apartment and effectively foreclosed the possibility of flight.

    Because the record does not reveal any evidence that would have led the police to reasonably believe that the defendant continued to pose a danger to himself, to the police, or to the other occupant in the apartment, because the police had blocked any routes of escape, and because the officers testified that they had no reason to believe evidence was being or would be destroyed, we hold that no exigent circumstances existed requiring immediate, warrantless entry. The trial court’s denial of the defendant’s motion to suppress was therefore clearly erroneous.

    In light of our ruling under the State Constitution, we need not reach the federal issue.

Chapter 6: Searches and Seizures of Property

The Denver Police Department’s SWAT team along with FBI agents stormed into defendant Stewart’s residence and seized cocaine and marijuana. The defendant appealed the trial court’s dismissal of his motion to suppress. The affidavit accompanying the search warrant noted that “drug dealers usually keep records, receipts, cash and contraband at their residences, and maintain the names of associates.” Drug dealers also “commonly possess and carry a firearm during the sale and distribution of cocaine and/or controlled substances.”

The affidavit stated that an undercover agent on two occasions purchased narcotics from Wiley McClain in Stewart’s home. There was no effort to knock and to announce the presence of law enforcement. The SWAT team used a two-man steel battering ram to break down the front door and threw a full charge stun grenade into the living room, where it detonated with an explosion and a flash. The three occupants were blinded and disoriented for 5 or 10 s. None of the three were armed, although a semiautomatic pistol was seized in an upstairs room. The search led to the discovery of considerable amounts of cocaine, crack cocaine, marijuana, and drug-related paraphernalia and over $10,000 in cash, and a loaded .45 caliber semiautomatic pistol was found in an upstairs bedroom.

There was no testimony that undercover agents had seen a firearm; although several months before the entry, the police had been told by a private investigator that an informant had told him that Stewart had been seen with a gun. The police knew that the defendant was “a Jamaican and that some Jamaican drug dealers fortified their houses and most were armed.”

Was the entry into Stewart’s home lawful? See United States v. Stewart, 867 F.2d 581 (10th Cir. 1989).

United States v. Stewart, 867 F.2d 581 (19th Cir. 1989) 

An FBI agent secured a federal warrant to search the defendant’s house and to seize any drugs and firearms found within. The house was located in Denver and the search was to be a joint operation of the FBI. and the Denver Police SWAT team. The affidavit attached to the search warrant contained only conclusory statements, purportedly based on the affiant’s experience (15 months as a special agent) and conversations with others regarding typical drug dealing operations. It noted that drug dealers usually keep records, receipts, cash, and contraband at their residences and maintain the names of associates. As to firearms, the affidavit again spoke in generalities: “That cocaine and/or controlled substances traffickers do commonly possess and carry a firearm during the sale and distribution of cocaine and/or controlled substances.” The affidavit was specific only as to the purchase, apparently on two occasions, by an undercover agent of an ounce of cocaine from a Wiley E. McClain. On both occasions, this person was followed to the defendant’s house and apparently there obtained the drugs. The search warrant was issued on the basis of the undercover agent’'s statements and contained no special provisions as to how the entry or search was to be conducted. 

The Denver SWAT. team (not the FBI.) had decided at least 24 hr before the federal warrant was obtained how the entry into the house was going to be made. The FBI did not participate in this decision and the magistrate who issued the warrant was not advised of the plan. As mentioned, the warrant did not state anything as to how the entry was to be made. The Denver SWAT team and the FBI agents arrived at the defendant’s house at about 10:30 in the evening. The SWAT team used a two-man steel battering ram to break down the front door and immediately threw a full charge stun grenade into the living room, where it detonated (as the officers stood back) with an explosion and flash. The occupants were blinded and disoriented for at least 5 or 10 s. There was no knock and no warning before the door was broken down and the grenade was detonated. There were three people in the living room at the time, the defendant, a codefendant, and a woman who had no connection with any illegal activity. The codefendant was slightly injured. None were armed although a semiautomatic pistol was found in an upstairs room during the subsequent search. 

In its brief, the Government states that “once the residence was secured, a search was conducted by federal agents.” The S.W.A.T. officers testified that they advised the FBI agents by radio when the house was “secure.” The search revealed the following items: three baggies of cocaine, eleven baggies of crack cocaine, two baggies of marijuana, six large bags of marijuana, a weighing scale, breathing masks, a bottle of Superior Inositol, and over $10,000 in cash. A loaded.45 caliber semiautomatic pistol was found in an upstairs bedroom, as mentioned. There was no testimony that anyone had seen a gun in the house before the search. There were no other facts known to the police that would have led to the inference that firearms were present in the house, although the officers testified that they had been informed some months before that the defendant had been seen with a semiautomatic pistol at another time and place. The information as to the pistol was received from a private investigator, who in turn had heard it from an informer who at the time was smoking marijuana.

 The officers had little other information about the defendant or his house. The officers testified that they knew that defendant had sold a small amount of cocaine to an intermediary, as mentioned, who then sold it to an undercover agent. They knew that defendant was a Jamaican and that some Jamaican drug dealers fortified their houses and most were armed. There had been no surveillance of the house and the officers did not know who or what was in the house at the time. The officers had no reason to think that the house was barricaded and indeed it was not barricaded.

 In order to decide if the evidence obtained in the search was properly entered into evidence, we must determine whether the entry into the defendant’s residence was lawful. The dramatic method here used by the Denver S.W.A.T. team to accomplish the entry and to “secure” the premises was selected in the exercise of the team’s discretion. It is apparent that this discretion is not without limitation as the action taken must be within statutory and constitutional limitations.

 The statutory standard governing the conduct of the officers in this case is contained in 18 U.S.C. Section 3109, which requires the use of a knock and warning procedure: 

“The officer may break open any outer or inner door or window of [**7] a house, or any part of a house, or anything therein, to execute a search warrant, if, after notice of his authority and purpose, he is refused admittance or when necessary to liberate himself or a person aiding him in the execution of the warrant.”

The Court in Miller v. United States, 357 U.S. 301 stated as to this provision: 

“The requirement of prior notice of authority and purpose before forcing entry into a home is deeply rooted in our heritage and should not be given grudging application. Congress, codifying a tradition embedded in Anglo-American law, has declared in Section 3109 the reverence of the law for the individual's right of privacy in his house.”

There is no contention by the Government that the “knock and announce” requirement was here followed in any respect. The steel battering ram operated by the two S.W.A.T. team officers knocked down the door without any warning whatsoever and the grenade was immediately thrown inside where it exploded. The S.W.A.T. team was in army fatigue type clothes. No uniforms or badges were apparent. The evidence seized during the search must be excluded unless it is determined that “exigent circumstances” existed at the time of the search that would justify the officers’ decision not to knock and announce their purpose.

 The term “exigent circumstances,” in conjunction with the entry of a residence during the execution of a search warrant, refers to those situations where “the officers believe there is an emergency situation and . . . their belief is objectively reasonable.” The reasonableness of the officers’ conduct hinges on the facts within their knowledge indicating exigency.  The conclusion of exigency under these facts must be especially clear in this case where there was no knock or warning whatsoever, where there was no information as to who was in the house, where the destruction of physical property took place, and where the occupants of the residence could be injured as a result of the entry. We must determine whether the officers, after considering the particular facts regarding the premises to be searched and the circumstances surrounding the execution of the warrant, could reasonably have decided that an urgent need existed for such an entry into the premises. Two factors lead us to conclude that the circumstances surrounding the execution of this warrant were not sufficiently exigent to justify the type of forcible entry employed by the Denver S.W.A.T. team. First, all of the “exigent circumstances” sought to be relied on were matters that were known and that existed at least 24 hr before the warrant was issued. It is difficult to understand how the circumstances were “exigent” when the officers had an entire day to formulate a response to those circumstances. The exigent circumstances exception to 18 U.S.C. Section 3109 was developed so as to allow officers to formulate an immediate response to emergency situations that arise on the scene during the execution of a search warrant. In this case, the method of entry used was not formulated in response to an emergency but instead was carefully planned without specific information well in advance of the time the warrant was obtained. 

Second, the facts offered in support of the officers’ decision on the mode of entry all consisted of generalities that bore no relation to the particular premises being searched or the particular circumstances surrounding the search. Each of the facts outlined in the affidavit supporting the warrant pertained to “drug dealers” or “cocaine and/or controlled substances traffickers” in general. None of these facts specifically pertained to the defendant or the defendant’s house. No officer had any information to the effect that the house had been barricaded or fortified. No surveillance was conducted to determine if the house had been fortified or if the occupants were monitoring activity in the surrounding area. Most importantly, no effort was made to determine who was in the house at the time the entry was made. This information became crucial once it was decided to use the stun grenade. The officers were in possession of only two specific facts regarding the defendant that were relevant to the execution of the warrant other than the apparent sales of drugs on two occasions. First, they had been told that the defendant had been seen on one occasion with a pistol. This fact alone, however, does not justify the method used to enter the house. This information was obtained from a private investigator, who in turn obtained it from an informant. The informant was under the influence of marijuana at the time he told this to the investigator. The information was stale and involved only one incident. The officers had no information that would have led them to believe that the defendant armed himself on a regular basis. The officers thus had no information whether firearms were present within the house. The one incident involving the defendant and a pistol took place away from the defendant’s house. Any conclusions regarding the presence of firearms on the premises were purely conjectural. The second piece of information the officers possessed about the defendant was that he is of Jamaican descent. This information seems to have inordinately influenced the conduct of the officers in this case. It seems sufficient to note that the race or nationality of a suspect cannot serve as a basis for failing to comply with the requirements of 18 U.S.C. Section 3109. Thus, a failure to comply with the provisions of 18 U.S.C. Section 3109 cannot be excused unless the conduct of the officers involved a reaction to the type of specific facts that were absent here. The Government would have us justify this circumvention of Section 3109 on the basis of general conclusory statements regarding the conduct of drug dealers in general. Followed to its logical conclusion, the Government’s argument would obviate the necessity for complying with the statute in any search of the residence of an alleged drug dealer. 

Officer Richard Shockey observed a parked car containing four occupants without any lights in a “high-crime area.” Shockey approached the vehicle and asked the occupants for identification. Stark was sitting in the right rear passenger seat and appeared to slide an object under his coat, which was on his lap. Stark “pulled his hand out from the coat, and placed his hand on top of his lap. . . . [H]e then pulled his hand out from under the coat, and placed his hand on top of his coat. Stark reached into his pocket to get his identification card while his other hand remained on top of the coat.” Officer Shockey approached Stark’s door, and Stark switched hands to give Officer Shockey his identification card. His identification card indicated he was not yet 21 years old. Shockey saw a plastic cup on the floor near Stark’s feet and Stark admitted that the cup contained alcohol. Shockey observed that Stark had bloodshot eyes and smelled of alcohol. He directed Stark to get out of the vehicle and Stark slid the jacket off of his lap and left his jacket in the vehicle. Stark was arrested for public intoxication and possession of alcohol by a minor and was handcuffed. The three other individuals remained in the car. Stark and Shockey during the arrest were next to the vehicle with Stark between Officer Shockey and the vehicle. Shockey retrieved Stark’s jacket from the vehicle and found a semiautomatic handgun. Officer Shockey learned that Stark did not have a firearms permit and that the handgun had been reported as stolen. Stark was charged with carrying a firearm without a license as a Class A misdemeanor. Stark claimed that the seizure of the handgun did not constitute a valid search incident to an arrest under Gant v. Arizona. As a judge, how would you decide this case? See Stark v. State, 960 N.E.2d 887 (Ind. App. 2011).

Stark v. State, 960 N.E.2d 887 (Ind. App. 2011)

On October 3, 2010, Officer Ronald Shockey, a reserve officer with the Lawrence Police Department, passed a car parked on Englewood Drive. The car had four occupants, was not running, did not have any lights on, and was in a high crime area. Officer Shockey approached the vehicle and asked the occupants for identification. Stark was sitting in the right rear passenger seat. Stark appeared to slide something under his coat, which was on his lap. Then, he pulled his hand out from under the coat and placed his hand on top of his coat. Stark reached into his pocket to get his identification card while his other hand remained on top of the coat. Stark was holding his jacket “extremely still.” Tr. p. 19.

Officer Shockey approached Stark’s door, and Stark switched hands to give Officer Shockey his identification card. Stark’s identification card showed that he was not yet 21 years old. Officer Shockey also saw a plastic cup on the floor near Stark’s feet, and Stark admitted that the cup contained alcohol. Officer Shockey noticed that Stark had bloodshot eyes and smelled of alcohol. At that point, Officer Shockey had Stark get out of the vehicle, but Stark slid the jacket off of his lap and left his jacket in the vehicle. Stark was then arrested for public intoxication and possession of alcohol by a minor and handcuffed. The other three occupants remained in the car. During the arrest, Stark and Officer Shockey were next to the vehicle with Stark between Officer Shockey and the vehicle. Officer Shockey retrieved Stark’s jacket from the vehicle and found a loaded semiautomatic handgun. Officer Shockey learned that Stark did not have a firearms permit and that the handgun had been reported as stolen.

Here, the State contends that Stark was “within reaching distance of the passenger compartment” and was “relatively unsecured,” but we do not find this argument convincing. At the time of the search, Stark was out of the car and was handcuffed. However, the circumstances here are different than the circumstances in Gant. In Gant, the defendant was alone in his car when he was arrested, and the vehicle was searched after he and some bystanders were handcuffed and placed in police cars. Here, although Stark was removed from the vehicle and handcuffed, three other unsecured persons remained in the vehicle. Indiana courts have not encountered a situation like this since the U.S. Supreme Court’s holding in Gant, but other courts have.

Where unrestrained passengers remain in a vehicle, a search of the vehicle incident to a defendant’s arrest is permissible to alleviate officer safety concerns and to prevent the destruction of evidence. The three passengers here were unsecured during Officer Shockey’s arrest of Stark, Stark had behaved suspiciously regarding his jacket, and they were in a high crime area. An objective officer considering these facts would have been warranted in conducting a search of the vehicle incident to Stark’s arrest under Gant’s officer safety considerations. . . . The search of the vehicle incident to Stark’s arrest was permissible under Gant, and the trial court properly denied Stark’s motion to suppress.
We find this analysis persuasive. The Court in Gant emphasized the officer safety basis for the search incident to arrest exception. 
6.2 Detectives Michael Bland and John Centrella were engaged in the undercover investigation of narcotics trafficking in the District of Columbia. An informant assisted them in arranging to purchase two kilograms of cocaine from Judah Lyons, who had flown in from Colorado. Lyons was staying in a local hotel. Centrella and Bland purchased cocaine from Lyons, and immediately thereafter, they were joined by four police officers, who arrested and handcuffed Lyons. Lyons was seated on a chair close to the door of the room. One of the police officers systematically searched the room. The officer located, in an open closet that was several yards from Lyons, an overcoat that Lyons had been wearing earlier in the day. The officer noticed that one side of the coat was unusually heavy, reached into the pocket, and discovered a loaded revolver. From a suitcase at the foot of the bed, the officer seized a shoulder holster, two “speed loaders,” ammunition, and financial records. The police did not have a search warrant.

Was the seizure of the weapon in the coat a search incident to an arrest? See United States v. Lyons, 706 F.2d 321 (D.C. Cir. 1983).

United States v. Lyons, 706 F.2d 321 (D.C.App. 1983)

After a trial before the District Court, the appellant was convicted of distribution of and possession with intent to distribute a controlled substance. . . and of carrying a firearm during the commission of a felony. He contests his convictions on a variety of grounds. Most of his contentions are meritless. We conclude, however, that the warrantless, postarrest search of the appellant’s hotel room, in the course of which the police discovered a pistol, violated the Fourth Amendment. Admission into evidence of the fruit of that search was therefore improper and the appellant’s conviction on the firearms count must be reversed. Because no evidence relevant to the narcotics count was obtained through the illegal search, the appellant’s conviction is sustained.

 The pertinent facts may be stated briefly. In March 1982, Detectives Michael Bland and John Centrella were engaged in an undercover investigation of narcotics trafficking in the District of Columbia. With the aid of an informant, they arranged to buy approximately 2 kg of cocaine from the appellant, Judah R. Lyons, who then resided in Colorado. In anticipation of the transaction, Bland and Centrella arranged to rent two rooms in the Georgetown Mews Hotel. Lyons was to stay in Room 209 during his sojourn in town; the police were to occupy Room 214, from where they could conduct visual surveillance of activities in Room 209 and monitor conversations therein, transmitted by a device worn by Centrella.

 In the afternoon of March 23, 1982, Lyons arrived in Washington on a flight from Colorado. Soon after his arrival, a key to the room that had been rented on his behalf was given him by a third party (whose identity remains secret); Lyons may have been aware that his benefactor retained a duplicate key. One Timothy Eyerman gave Lyons a ride to the hotel, where Lyons deposited his personal belongings. During the remainder of the afternoon and the morning of the following day, Lyons traveled about the city, dining with Eyerman and later making contact with two accomplices. He spent the night in the room that had been rented for him.

 At midday on March 24, Centrella met with Lyons in the lobby of the hotel and the two agreed to “do the deal.” They retired to Lyons’ room, where, after some preliminary negotiation, Lyons gave Centrella a sample of the cocaine. Centrella then briefly left the room, returning with Bland (posing as a “chemist”) and the purchase money. The sale was soon consummated. Immediately afterward, in response to a prearranged signal from Centrella, Detective Dwight Rawls and Sergeant Alfred Boyd entered the room and arrested and handcuffed Lyons.

 After his arrest, Lyons briefly “collapsed.” He was revived and immobilized, seated on a chair, at a spot “somewhere very close to the door [of the room], either just inside or just outside.” Sergeant Rawls then systematically searched the room, moving “clockwise” around the outside, collecting all of Lyons’ belongings. In an open closet in the wall adjacent to the wall in which the entrance was located, Rawls found an overcoat that Lyons had been seen wearing or carrying earlier that day. Rawls noticed that one side of the coat was heavy; reaching into the pocket, he discovered a loaded revolver. After recovering these items, Rawls continued around the room and came across a suitcase lying open at the foot of the bed. Inside the suitcase, apparently in plain view, were a shoulder holster, two “speed loaders” (devices for rapidly reloading a revolver), a quantity of ammunition, and various financial records. These materials were added to Rawls’ cache. The police had not obtained a warrant for the search. They did not ask Lyons what he wished done with his belongings, and Lyons did not voice any objection to the collection of his things. It also appears that the police had no intention of giving the coat to Lyons to wear on the way to the station. Rawls later admitted that, at the time of the search, he did not fear for his personal safety. Indeed, he insisted that he was not looking for weapons or contraband. Rather, he claimed that his purpose was to collect all of Lyons’ property, so that the police might vacate the premises. He argued that the procedure was mandated by police regulations designed to protect the city from possible civil liability resulting from loss or theft of an arrestee’s goods.

 The Fourth Amendment “protects people from unreasonable government intrusions into their legitimate expectations of privacy.” We begin our analysis, therefore, by determining Lyons’ “legitimate expectations” regarding the sanctity of his room and, more specifically, of his closet. 

The Supreme Court long ago made clear that “a guest in a hotel room is entitled to constitutional protection against unreasonable searches and seizures.” To be sure, the privacy to which such a hotel guest is entitled is not comparable in every respect to that of an owner or tenant of a house. The distinctive attributes of life in a hotel--the facts that the occupants “share corridors, sidewalks, yards, and trees” and that each room abuts several others--inevitably mute some of each guest’s legitimate expectations. But only those privacy interests affected by the “‘open, public, and shared atmosphere’ [of a hotel], together with the ‘nearness’ and transience of one’s neighbors,” suffer such diminution. Thus, it may be true that “an occupant of a hotel room with connecting doors cannot reasonably assume that his conversations--even those spoken in a normal tone--never will be overheard by others in an adjoining room.” Similarly, a guest may not be entitled to expect that crawl spaces adjacent to his room, which are accessible without entering the room itself, will not be invaded by a stranger. But those constrictions of the occupant’s interests in no way affect the legitimacy of his expectation that strangers will not invade the room itself and ransack storage areas within it. In sum, had Lyons been an ordinary guest in the Georgetown Mews, the removal and search of his overcoat clearly would have violated his reasonable expectations of privacy.

 The case before us is not quite so simple. Arguably, the unusual circumstances surrounding Lyons’ occupancy of the room vitiated his privacy interest therein. Upon critical examination, however, the apparent relevance of each of those circumstances dissipates.

 The Government first urges us to take into account the fact that Lyons had not paid for his room. “Centrella had rented Room 209, paid for it with police funds, and registered it in his own name.” Under these conditions, the Government insists, Lyons’ “expectation of privacy . . . was qualified at best.” Much of the apparent force of the Government’s argument is lost, however, when one takes into account the limited relevance of legal entitlements when identifying legitimate expectations of privacy. It has long been recognized that rights defined by positive law, though they sometimes figure in the constitutional calculus, do not control it. The crucial factor is whether a person’s expectations are founded on “understandings that are recognized and permitted by society.” Room 209 had been rented for Lyons by the police, posing as his prospective customers. It is irrelevant whether the room was provided to Lyons as part of his compensation for arranging the sale of the narcotics (as he perhaps thought) or as means of facilitating a police investigation (as was the case); what matters is that the room had been tendered for his sole use during his stay in the city. As far as his reasonable privacy expectation was concerned, his position was thus comparable to that of an itinerant businessman whose apartment in a foreign city is leased on his behalf by his company, or a sought-after job applicant whose hotel room during the interviewing process is paid for by his prospective employer. Like Lyons, the businessman and applicant lack legally enforceable contractual (or property) rights to their rooms. Yet each regards the space provided for him as his temporary place of abode.

 The expectation that one’s dwelling is secure from invasion by strangers surely is one that society is willing to recognize and respect. “At the very core [of the Fourth Amendment] stands the right of a man to retreat into his own home and there be free from unreasonable governmental intrusion.” Just as the protections due a person ensconced in his dwelling are not diminished by the fact that his residence is temporary, so they are not vitiated by the fact that someone other than the dweller is paying the mortgage or rental. Nor can the result be different when the payer is the Government. Assume that, in the situations described above, the businessman’s apartment had actually been leased by the police (with the connivance of his company) or the applicant’s prospective employer was the District of Columbia. In neither instance could it be argued that the occupant had only a “diminished expectation of privacy” in his place of abode. Lyons’ case is no different. 

We find even less impressive the other unusual circumstance emphasized by the Government. It is said that Lyons likely was aware that the person who gave him the key to the room retained a duplicate of it. Lyons’ knowledge that someone else had the physical capacity to enter the room in his absence, the Government argues, must at least have reduced his legitimate expectations of privacy. This view fails to take into account the second of the principles described at the outset. The hypothesized fact that Lyons afforded access to the room to one other person--presumably someone he knew and trusted--did not diminish his privacy interest vis-a-vis the rest of the world. To illustrate: it is quite commonplace for a lessor to retain a key to a rented apartment or house; however, the lessor’s retention of a limited right of access surely does not nullify or diminish the tenant’s reasonable expectations of privacy against uninvited and unauthorized intrusions by other persons.

 Finally, it could be argued that, whatever expectations concerning the privacy of the room and closet Lyons might legitimately have entertained, he relinquished them when he invited Centrella and Bland into the room. In his oft-cited concurrence explicating the holding in Katz, Justice Harlan argued that the establishment of a constitutionally protected privacy interest requires demonstration of two conditions: “first that [the defendant] have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as 'reasonable.’”

Brief reflection reveals . . . that Lyons’ behavior was in no way inconsistent with a continued expectation of privacy in his room. He clearly believed that Centrella and Bland were the customers he had come to Washington to meet. He was not opening his room to public view; on the contrary, he was using it as a sanctuary in which to conduct quintessentially “private” business. To be sure, in doing so, he took the risk that Centrella and Bland would turn out to be police officers. Moreover, the fact that the detectives gained admission upon false pretenses in no way impairs the validity, for constitutional purposes, of his consent to their entrance. But, it is nevertheless apparent that Lyons intended to admit only a few persons he assumed were trustworthy . . . . As a result, he did not relinquish his right to object to a subsequent warrantless search of areas the undercover agents had not been invited to examine. Having concluded that Lyons possessed a justifiable expectation of privacy in his room and the closet therein, we must consider whether the warrantless, postarrest search of the coat hanging in his closet complied with the dictates of the Fourth Amendment. 

Our analysis is shaped by one overarching principle. The most basic constitutional rule in this area is that “searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment--subject only to a few specifically established and well-delineated exceptions.” The exceptions are “jealously and carefully drawn,” and there must be “a showing by those who seek exemption . . . that the exigencies of the situation made that course imperative.” “The burden is on those seeking the exemption to show the need for it.”

Thus, the seizure of Lyons’ gun will “survive constitutional inhibition” only if the Government can show that “the surrounding facts brought it within one of the exceptions to the rule that a search must rest upon a search warrant.” The Government has advanced two theories in hopes of making such a showing. We conclude, however, that neither of these doctrines is capable of legitimating the activities of the police in this instance; accordingly, we find that the search was unconstitutional and its produce should have been suppressed.

The Government first seeks to characterize the exploration of Lyons’ closet as a “search incident to a lawful arrest.” Modern doctrine governing this well-recognized exception to the warrant requirement stems from Chimel v. California. The Supreme Court there held that, subsequent to a valid arrest, the police may legitimately search the suspect’s person and his immediate environs. The scope of the search permitted under this rule is defined by reference to its rationale: 

When an arrest is made, it is reasonable for the arresting officer to search the person arrested in order to remove any weapons that the latter might seek to use in order to resist arrest or effect his escape. Otherwise, the officer’s safety might well be endangered, and the arrest itself frustrated. In addition, it is entirely reasonable for the arresting officer to search for and seize any evidence on the arrestee’s person in order to prevent its concealment or destruction. And the area into which an arrestee might reach in order to grab a weapon or evidentiary items must, of course, be governed by a like rule. A gun on a table or in a drawer in front of one who is arrested can be as dangerous to the arresting officer as one concealed in the clothing of the person arrested. There is ample justification, therefore, for a search of the arrestee’s person and the area “within his immediate control”--construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence.

 There is no comparable justification, however, for routinely searching any room other than that in which an arrest occurs--or, for that matter, for searching through all the desk drawers or other closed or concealed areas in that room itself. Such searches, in the absence of well-recognized exceptions, may be made only under the authority of a search warrant. The “adherence to judicial processes” mandated by the Fourth Amendment requires no less.

The guidelines set forth in the foregoing passages have not been interpreted rigidly. Custodial arrests are often dangerous; the police must act decisively and cannot be expected to make punctilious judgments regarding what is within and what is just beyond the arrestee’s grasp. Thus, searches have sometimes been upheld even when hindsight might suggest that the likelihood of the defendant reaching the area in question was slight (1975). And it has been held that an arresting officer is not obliged, before searching an arrestee’s immediate vicinity, “to calculate the probability that weapons or destructible evidence may be involved.” But the touchstone remains the justification articulated in Chimel. To determine whether a warrantless search incident to an arrest exceeded constitutional bounds, a court must ask: was the area in question, at the time it was searched, conceivably accessible to the arrestee--assuming that he was neither “an acrobat [nor] a Houdini?” The search of the closet in the instant case clearly was beyond the pale demarcated by Chimel and its progeny. At the time of the search, Lyons was sitting, handcuffed, on a chair near the doorway. Inside the room were six police officers, at least four of whom presumably were armed. The closet was located at the far end of the wall adjacent to that in which the doorway was located--several yards away from Lyons. Under these circumstances, it is inconceivable that Lyons could have gained access to the area. It is also clear that Lyons never made any attempt to reach the closet, nor did he even request access to it. The Government might appeal to one of two subsidiary doctrines in an effort to avoid the force of the foregoing reasoning. First, it might argue that Lyons needed the coat to wear on the way to the station house; surely it was reasonable for them to check it for weapons before giving it to him. Assuming without deciding that the police have constitutional authority unilaterally to decide what extra clothing an arrestee needs and then to locate and search those articles, such authority would avail them little in this case; the Government conceded that the police did not anticipate giving--and did not in fact give--the coat to Lyons. Second, it has been held that, when the police have reason to suspect that confederates of an arrestee are hiding somewhere in the room or house in which (or near which) the arrest takes place and might attempt to liberate their comrade, the police may legitimately search the area more thoroughly than would otherwise be permitted. Clearly, however, there were no such “exigent circumstances” in this case. The police had been following Lyons’ movements for two days, and Centrella and Bland had just spent a significant amount of time in the room with him; the police thus knew to a certainty that Lyons was alone when he was arrested. In sum, we conclude that this case is controlled by the principle that a warrantless search “remote in time or place from the arrest” is not, for constitutional purposes, a search “incident” to that arrest.

 You Decide

Chavez was a suspect in a carjacking and in a home invasion robbery. Three officers encountered Chavez outside his apartment. Officer S asked Chavez to stop so they could talk. Chavez walked away from the officer and got into his automobile.

Desimone walked behind the back of the auto to write down the license plate number. Officers Lopez and Martinez approached the driver’s window of the car.

Chavez started the car and began edging the car back. Desimone was about 3 ft behind the rear of the car. Lopez told Chavez to stop and Chavez responded, “F__ you. I ain’t stopping.” Lopez once again directed Chavez to stop, and Chavez continued to back toward Desimone. Lopez unholstered his gun and directed Chavez to put the car in park.

Lopez told Chavez, “Don’t reach for anything.” Chavez reached for a backpack in the back seat of the car and brought it to the front seat. Lopez was concerned that Chavez was reaching for a weapon. Both Lopez and Martinez drew their weapons, and Lopez told Chavez to keep his hands away from the backpack and to place them where he could see them.

Lopez then told Chavez to step out of the vehicle. Chavez again reached to the back of the car and grabbed a black jacket from the backseat. Chavez exited the vehicle. Lopez asked him to turn around and put his hands behind his head. Chavez turned around and started running north out of the apartment complex. He turned and threw a “roundhouse punch with his right hand to Lopez’s cheek.” Lopez and Martinez testified that prior to Chavez’s striking Lopez, there was no basis for arrest. Lopez, Desimone, and Martinez chased after Chavez.

Martinez returned to the vehicle, removed the backpack from the car, and searched it. He found a semiautomatic Berretta handgun and $4,000 in cash. Martinez testified that he did not believe he would find evidence relating to Chavez’s striking of Lopez in the car. The search was directed at finding evidence relating to one of the robberies.

Defendant Chavez was taken into custody approximately 20–25 min after Martinez found the gun. He was charged with battery on a peace officer, resisting, delaying, or obstructing a peace officer in the performance of his duty, and possession of a concealed weapon within a car. Was Officer Martinez’s search of the automobile and seizure of the Berretta handgun and $4,000 in cash admissible in evidence under Arizona v. Gant. See People v. Chavez, 2009 WL 4282111 (E.D. Cal.).

United States v. Chavez, No. 2:09-cr-033fcd (E. Dist. Cal. 2009)

On December 10, 2009, detective Anthony Desimone (“Desimone”) of the Stockton Police Department began conducting an investigation into a carjacking, which had occurred at approximately 7:15 p.m. that evening. Two suspect vehicles were involved in the carjacking of a UPS truck, one white station wagon with wood paneling and one dark-colored four door vehicle. With respect to the dark-colored vehicle, there were conflicting descriptions; however, at least one of the three suspects taken into custody that night identified the car as purple-colored sedan belonging to a person named Darnell Brooks (“Brooks”). Desimone located booking photos of Brooks prior to the search of defendant’s car.

      That same night, at approximately 8:30 p.m., there was a home invasion robbery. Witnesses claimed that eight Black males armed with guns committed the robbery. Desimone had the suspects from the carjacking stand in a lineup; the victims from the home invasion robbery identified the carjacking suspects as involved in the home invasion robbery. At the hearing, defendant Chavez was identified by Desimone as appearing to be of mixed Mexican and African American descent. In the police report filed in December 2008, Officer Lopez described Chavez as a male of Hispanic origin.

       One of the victims of the home invasion robbery notified Desimone that she heard from someone in her apartment complex that the suspects lived in one of three different apartments in the area. Desimone asked three other detectives, Nance, Jose Lopez (“Lopez”), and Jose Martinez (“Martinez”), to accompany him to check the three apartments and verify if the information provided was true, identify any persons living in the apartments, and locate stolen property from the home invasion robbery. Nobody was at the first apartment, which appeared vacant. At the second apartment, the detectives identified the occupants, who gave them permission to search for stolen property.

      At approximately 2:50 p.m., detectives arrived at the third location, 623 West Flora, number 19. The detectives knocked on the door several times, but no one answered. Desimone and Nance started walking down the stairs toward the parking lot; Lopez and Martinez were at the top of the stairs.

       As Desimone was walking down the stairs, he saw defendant pull into the parking lot in a purple Lexus, get out of the car with a backpack, and walk up the stairs past him and Nance. When defendant first came into contact with the detectives, his eyes got big, and he appeared concerned. He continued walking up the stairs, but before reaching the top, turned around and walked back to the car. Desimone noticed that defendant’s car matched one of the vehicle descriptions from the carjacking and that defendant was walking in the direction of number 19. Desimone asked Chavez to stop so they could talk. Chavez ignored him and got into the Lexus.

    At that point, Desimone walked behind the back of the Lexus, which was nosed into a parking stall, to write down the license plate number. Lopez and Martinez had come down the stairs and were at the driver’s window of the car. They did not intend to arrest him, nor did Lopez feel that he had sufficient information to make an arrest. Rather, Lopez merely sought to identify defendant.

      Chavez started the car, and the backup lights came on. The car began edging back. Desimone was about 3 ft behind the rear license plate, in the middle of the car. Lopez knocked on the door and told Chavez to stop. Chavez replied, “Fuck you. I ain’t stopping.” Lopez again told Chavez to stop, pulled the badge from his belt, and tapped the driver’s window with the badge. Chavez continued to back toward Desimone. Lopez immediately pulled his duty gun, unholstered it, and tapped the driver’s window with the badge and the gun, telling Chavez to stop. Chavez stopped the car, put his hands in front of his body, and said, “Okay. Okay. I didn’t know who you were. I did not know who you were.” Lopez told Chavez to put the car in park, and Chavez eventually complied.

       Lopez reholstered his weapon, told Chavez he needed to speak with him, and asked for his driver’s license. Chavez began to reach in the backseat. Lopez told Chavez, “Don’t reach for anything. Put your hands in front of you. Keep your hands where I can see them.”  However, Chavez continued to reach for a backpack in the backseat of the car and brought it to the front seat. Lopez was concerned that Chavez was reaching for a weapon. Both Lopez and Martinez drew their weapons and pointed them at defendant. Lopez told Chavez to keep his hands away from the backpack and where he could see them. Chavez responded, “Okay. Okay. Okay. Okay. Okay.”

    Lopez then told Chavez to step out of the vehicle. Chavez again reached to the back of the car and grabbed a black jacket from the backseat. Lopez again drew his weapon. He told Chavez not to put the jacket on, but Chavez did not comply. At this point, Lopez asserts that he sought only to get information and to conduct a pat-down search, based upon Chavez’s failure to comply and continuous reaching for items in the backseat of the vehicle.

    Chavez exited the vehicle. Lopez asked him to turn around and put his hands behind his head. Chavez turned around, but did not put his hands behind his head. Lopez grabbed defendant’s jacket. Chavez turned around and started running northbound out of the apartment complex. Lopez held onto the jacket, but Chavez leaned forward and shed the jacket. After doing so, he turned and threw a roundhouse punch with his right hand to Lopez’s cheek. Lopez and Martinez testified that prior to Chavez striking Lopez, there was no basis for arrest.

     After striking Lopez, Chavez continued to run north, and Lopez chased after him, grabbing defendant’s t-shirt. Chavez shed his t-shirt. Lopez continued to chase defendant, but fell. Both Desimone and Martinez also gave chase. Chavez eventually ran west and jumped over a fence. Desimone followed defendant over the fence, Lopez ran south, and Martinez returned to the vehicle. Nance was on the radio in the street for assistance. 

    Martinez testified that he was concerned that Chavez would attempt to return to the vehicle. When Martinez made it back to the vehicle, no one else was there, and the defendant never returned. Martinez removed the backpack from the car and searched it. He found a semiautomatic Berretta handgun and $4,000 in cash. Martinez relayed the information to Nance, who put it over the radio. Martinez testified that he did not believe he would find any evidence relating to Chavez’s striking of Lopez in the car; rather, Martinez believed that Chavez might be connected to one of the robberies.

     Defendant Chavez was taken into custody approximately 20–25 min after Martinez found the gun. He was charged with, inter alia, battery on a peace office, resisting, delaying, or obstructing a peace officer in the performance of his duty, and possession of a concealed weapon within a car. Approximately 30 min after finding the gun, a tow was called for the car. (“We discovered the gun at first and then requested the tow. Within a half hour after [discovering the gun].”)

    At the hearing, the parties stipulated to the following timeline with respect to the relevant events that transpired on December 11, 2008. At approximately 2:56 p.m., detectives reported that defendant Chavez was on the run. The car was searched at some point prior to 3:16 p.m.  At approximately 3:16 p.m., there was a radio call to tow defendant’s vehicle at 3:18 p.m., and it was reported that defendant was in custody.

      The government first contends that the search of the car without a warrant was lawful as incident to Chavez’s arrest for striking detective Lopez.3
     The Supreme Court recently delineated a bright-line rule regarding when an officer may search the passenger compartment of a car pursuant to a lawful arrest. Arizona v. Gant. “Officers are only permitted to search the passenger compartment of an arrestee’s automobile if the search is required for officer safety or is necessary to prevent destruction of evidence of the crime for which the recent occupant was arrested.” In Gant, the defendant was arrested for driving on a suspended license. Officers placed him in handcuffs and secured him in the back of a patrol car before conducting a search of the vehicle. The search led to the discovery of cocaine in the pocket of a jacket in the automobile’s backseat. The Supreme Court held that the search was unconstitutional because (1) the defendant was not in reaching distance of the car at the time of the search, and thus, there was no concern for officer safety and (2) there was no basis for officers to believe there was evidence relating to the crime of driving on a suspended license that needed to be preserved.

      In this case, neither the officer safety nor the evidentiary preservation justifications for a search incident to arrest supports the search of Chavez’s car. At the time of the search, defendant Chavez had fled from the car, eluded police offices, and jumped over a fence. He was nowhere near the car after he fled the scene and jumped the fence. As such, he was “clearly beyond lunging distance” of the handgun in the backpack in the front seat of the car at the time of the search. While Martinez asserted that he was concerned that Chavez would return to the car to flee or recover items from within, he also testified that once he returned to the car, he ensured “by standing there” that Chavez would not be able to gain access to the car. Therefore, even if Chavez had returned to the vicinity of the car, he would not have had access to the backpack or the gun as it was under Martinez’s “dominion and control.”

       Moreover, akin to traffic-related offenses, it is generally unlikely that an officer could reasonably expect to find evidence of the crimes of battery upon an officer or resisting arrest within a car. Further, Martinez admitted that he did not believe he would find any evidence relating to Chavez’s striking of Lopez in the car, the offense for which detectives had probable cause to arrest Chavez. Accordingly, under the circumstances presented in this case and particularly in light of the testimony of the officer who searched the vehicle, there was “no likelihood” that Martinez might have discovered such evidence.

     Therefore, because neither justification for a search incident to arrest existed in this case, the search of defendant Chavez’s car cannot be upheld on that theory in light of Gant.

Police were called to the home of Patricia and Kevin Henderson to investigate a report of domestic abuse. The police met Patricia Henderson standing on the front lawn. She reported that her husband, Kevin, had choked her and thrown her out of the house. She stated that Kevin had weapons in the house and had a history of drug and gun arrests. The police used a key provided by the Hendersons’ teenage son to enter the home and encountered Kevin Henderson inside. Henderson ordered them out. Henderson then was arrested for domestic battery and taken to jail.

Patricia at the request of the police immediately signed a consent-to-search form and led the police on a search of the home that uncovered several firearms, crack cocaine, and items associated with narcotics trafficking. Henderson was indicted on federal weapon and drug charges. He argued that the search was unreasonable under the Fourth Amendment based on the Supreme Court’s decision in Georgia v. Randolph. Do you agree with Henderson? See United States v. Henderson, 536 F.3d 76 (7th Cir. 2008).

United States v. Henderson, 536 F.3d 76 (7th Cir. 2008)

Police were called to the home of Patricia and Kevin Henderson on the southwest side of Chicago to investigate a report of domestic abuse. At the scene, officers met Patricia Henderson standing on the front lawn; she told them her husband, Kevin, had choked her and thrown her out of the house. She also warned that Kevin had weapons in the house and had a history of drug and gun arrests. Using a key provided by the Hendersons’ teenage son, officers entered the home and encountered Kevin Henderson inside. In unequivocal terms, he ordered them out. The officers then arrested Henderson for domestic battery and took him to jail.

    After Henderson’s arrest and removal from the scene, Patricia signed a consent-to-search form and led the police on a search that uncovered several firearms, crack cocaine, and items indicative of drug dealing. Henderson was indicted on federal weapon and drug charges. He moved to suppress the evidence recovered from his home, arguing the search was unreasonable under the Fourth Amendment based on the Supreme Court’s decision in Georgia v. Randolph. The district court agreed, holding that Henderson’s prior objection trumped Patricia’s subsequent consent even though he was no longer present and objecting when she consented. The government now appeals the court’s suppression order.

    We reverse. Randolph left the bulk of third-party consent law in place; its holding applies only when the defendant is both present and objects to the search of his home. Although Henderson was initially at home and objected to the presence of the police when they arrived, his objection lost its force when he was validly arrested and taken to jail for domestic battery. At that point, Patricia was free to consent to a search notwithstanding Henderson’s prior objection; we do not read Randolph as permanently disabling her shared authority to consent to an evidentiary search of her home. Patricia’s subsequent consent, freely given when Henderson was no longer present and objecting, rendered the warrantless search of their home reasonable and valid as to him.

    On a late November morning in 2003, Chicago police officers responded to a report of domestic abuse at the home of Patricia and Kevin Henderson on the southwest side of the city. At the scene, officers found Patricia standing with a neighbor on the front lawn of her home. She told the officers that Henderson had choked her and then threw her out of the house after learning she had called 911. Patricia had noticeable red marks around her neck that substantiated her story.

    The Hendersons’ teenage son arrived shortly after the police and gave them a key to the home. Before the police entered, Patricia told them that Henderson had weapons in the house and had a history of drug and gun arrests. Patricia said she was willing to file a complaint against Henderson and wanted him arrested. The parties dispute whether or not Patricia also told the officers, prior to their entering the house, that she wanted the house searched.

   The police used the key to enter the house and found Henderson in the living room. After a brief exchange, Henderson told the officers to “[g]et the [expletive] out of my house”--which the district court reasonably construed as an objection to a search. Henderson was then arrested for domestic battery and taken to the police station. Patricia was still outside and did not observe Henderson’s encounter with the police. A few minutes after Henderson was taken to the station, Patricia agreed to a search of the home and signed a consent form.

   Patricia led the officers to the attic where they discovered crack cocaine and drug-dealing paraphernalia, four handguns, a shotgun, a rifle, a machine gun, and live rounds of ammunition. In the basement they found a machete, a crossbow, and more ammunition, as well as an M-1000 explosive device. Patricia suggested that the officers also search the family car, and she signed another consent form. This search uncovered additional crack cocaine.

   Henderson was charged with possession of crack cocaine with intent to distribute, various firearms-related offenses, and possession of an explosive device. Henderson moved to suppress the evidence obtained from the search of the house and car, arguing that the Supreme Court’s decision in Randolph required suppression because he was a present and objecting resident whose express refusal to allow a search overrode Patricia’s later consent.

       The sole issue on appeal is whether Randolph requires exclusion of evidence obtained in a warrantless search of a home after a present and objecting occupant is arrested and removed from the home and a co-occupant with authority consents to the search.

Henderson contends that his objection to the search, like that of the defendant in Randolph, overrode the consent given by Patricia. In Randolph, the defendant’s wife, Janet Randolph, called police and told them her husband, Scott Randolph, had taken their son away after a domestic dispute. The couple had recently separated, and when officers arrived at the family home, Janet told them she had just returned with her son after an extended stay with her parents in Canada and that her husband was a cocaine user. Randolph arrived shortly thereafter and explained that he took his son to a neighbor’s so that Janet couldn’t take him away again. He denied cocaine use and refused an officer’s request to search his home. The officer then turned to Janet and asked for her consent to search, which she granted. The search turned up evidence of drug use, and Randolph was charged with possession of cocaine.

    Assessing the reasonableness of the search in the face of the disputed consent by husband and wife, the Supreme Court emphasized the “great significance given to widely shared social expectations, which are naturally enough influenced by the law of property, but not controlled by its rules.” The Court observed that cotenants who disagree over the use of common quarters must resolve their disputes “through voluntary accommodation, not by appeals to authority.” This “want of any recognized superior authority among disagreeing tenants” suggested to the Court that the reasonableness of a disputed consent search should be evaluated from the standpoint of the social expectations of a third party faced with an invitation from one cotenant to enter and an order from another to remain outside. “[I]t is fair to say that a caller standing at the door of shared premises would have no confidence that one occupant’s invitation was a sufficiently good reason to enter when a fellow tenant stood there saying, ‘stay out.’” The Court noted that a police officer, as an agent of the state seeking to enter a private home, would have “no better claim to reasonableness in entering than the officer would have in the absence of any consent at all” and, like any other third party in this situation, would not sensibly enter the premises given the conflict between the tenants. “We therefore hold that a warrantless search of a shared dwelling for evidence over the express refusal of consent by a physically present resident cannot be justified as reasonable as to him on the basis of consent given to the police by another resident.”

     The Randolph majority endeavored to preserve the Court’s previous ruling in Matlock, which held that a third-party consent search is reasonable even if a tenant with an interest in avoiding the search is nearby but does not in fact object. In Matlock, the defendant was arrested in the front yard of the house where he lived with his girlfriend, Gayle, and her family members. He was placed in a nearby squad car and was not asked for his consent to a search of the bedroom he shared with Gayle. She, however, agreed to the search, which turned up evidence of Matlock’s involvement in a bank robbery. Noting that a tenant of shared premises assumes the risk that cotenants may allow common areas to be searched by the police, the Court held: “[T]he consent of one who possesses common authority over premises or effects is valid as against the absent, nonconsenting person with whom that authority is shared.” The rationale of Matlock was later extended to home searches conducted with the consent of a co-occupant whom the police reasonably, but mistakenly, believe to possess shared authority over the premises. The defendant in Rodriguez was present but asleep in the next room when his co-occupant gave police consent to search.

       The Randolph Court conceded that to maintain Matlock and Rodriguez, it was required to “draw[] a fine line” between a defendant who is both present and objecting and one who is either not present (though nearby) or present but not objecting: “[I]f a potential defendant with self-interest in objecting is in fact at the door and objects, the cotenant’s permission does not suffice for a reasonable search, whereas the potential objector, nearby but not invited to take part in the threshold colloquy, loses out.”

     Justice Breyer concurred in Randolph, viewing the Court’s holding as “case specific.” Fourth Amendment reasonableness, he said, admits of no bright-line rules and is governed by the “totality of the circumstances,” so if “the circumstances [were] to change significantly, so should the result.” Justice Breyer emphasized the majority’s acknowledgment that police may properly enter a home, despite a present occupant’s objection, in order to protect a victim from an ongoing or imminent crime and in certain other exigent circumstances. Beyond highlighting the availability of exceptions for exigencies, Justice Breyer’s concurrence declared the outer limits of the Court’s holding: “The Court’s opinion does not apply where the objector is not present and objecting.” “[W]ith these understandings,” Justice Breyer joined the Randolph majority.

       Among the questions left unanswered by Randolph is the one presented here: Does a refusal of consent by a “present and objecting” resident remain effective to bar the voluntary consent of another resident with authority after the objector is arrested and is therefore no longer “present and objecting?” We recently declined to extend Randolph in a somewhat different context--that of a third-party consent search conducted in the defendant’s absence a few weeks after the defendant refused a request to search his home. In United States v. Groves, 530 F.3d 506 (7th Cir. 2008), police responded to a 911 call regarding shots fired in Daniel Groves’s neighborhood. They located spent shotgun shells on the ground outside Groves’s home and questioned him about the gunshots; he denied having a gun and “unequivocally refused” the officers’ request to search his home. A few weeks later, officers returned to the home at a time when they knew Groves would be at work but his girlfriend was likely to be there. They obtained the girlfriend’s consent to search and located ammunition in Groves’s nightstand. Groves was convicted of possession of a firearm and ammunition by a felon. We affirmed, rejecting Groves’s argument that his girlfriend lacked authority to consent to the search and his claim that her consent was involuntary. Addressing Randolph, we noted that the search took place several weeks after Groves’s initial refusal, he was not present when his girlfriend gave her consent, and the police “had no active role in securing [his] absence.” These facts, we held, made the case “readily distinguishable” from Randolph, which we characterized as “expressly disinvit[ing] anything other than the narrowest of readings.”

     Our decision in Groves did not address the precise question presented here; the two circuits to have done so are split. In United States v. Hudspeth, 518 F.3d 954 (8th Cir. 2008), an en banc majority of the Eighth Circuit determined that Randolph’s holding is case-specific and extends no further than its particular facts. In Hudspeth, police uncovered child pornography on the defendant’s business computer while executing a search warrant. Believing that Hudspeth’s home computer contained more illicit material, police asked him for consent to search it. Hudspeth refused and was taken to jail. In the meantime, other officers went to Hudspeth’s home and spoke with his wife, Georgia. She refused to allow the officers to search the home after being told why Hudspeth had been arrested. Officers then requested permission to take the home computer, and Georgia asked what would happen if she refused. The officers explained that they would obtain a search warrant and leave an armed guard in the home to ensure no evidence was destroyed. Georgia relented and consented to the seizure and search of the home computer, on which police later discovered more child pornography.

      Discussing the effect of Randolph on existing consent-search law, the Eighth Circuit noted that Randolph relied on two factors to distinguish its holding from Matlock and Rodriguez: the defendant’s physical presence and immediate objection to the search.  Hudspeth was neither present nor immediately objecting when Georgia gave her consent to take the home computer. Accordingly, the Eighth Circuit concluded, “the narrow holding of Randolph, which repeatedly referenced the defendant’s physical presence and immediate objection, is inapplicable here.” The court noted the Matlock principle that a tenant who chooses to share premises necessarily relinquishes some privacy and risks that, in his absence, a cotenant may allow authorities to search--even if he preemptively objected. “[T]he absent, expressly objecting co-inhabitant has assumed the risk that another co-inhabitant might permit the common area to be searched.”

    The Ninth Circuit reached the opposite conclusion in United States v. Murphy, 516 F.3d 1117 (9th Cir. 2008). There, the police followed two methamphetamine dealers to a rental-storage facility; they knew the defendant, Stephen Murphy, was living in one of the units with the permission of the renter, Dennis Roper. When police arrived at the unit, Murphy opened the door, and the officers could see an operating meth lab in plain view. After performing a limited protective sweep, the officers asked Murphy for consent to search, which he refused. Murphy was then arrested and taken to jail, and Roper appeared on the scene. Denying any knowledge of the lab, Roper consented in writing to a search of the unit. Citing Randolph, Murphy moved to suppress the evidence obtained from the search. The district court denied the motion, but the Ninth Circuit agreed with Murphy and reversed.

     The government’s position in Murphy was that Randolph was distinguishable because Murphy was no longer present when Roper signed the consent-to-search form, and therefore, his prior objection no longer held any force. The Ninth Circuit found this distinction immaterial, holding that “when a co-tenant objects to a search and another party with common authority subsequently gives consent to that search in the absence of the first co-tenant the search is invalid as to the objecting co-tenant.” The court cited a passage from Randolph identifying (but not resolving) the potential problem of pretextual arrests carried out “‘for the sake of avoiding a possible objection’” to search. The Ninth Circuit took this inchoate concern from Randolph a step further, however; the court threw out an otherwise valid third-party consent search based on the prior objection of a co-occupant whose arrest and removal from the scene was legitimate, not a pretext to evade the objection.5 The court held that “[o]nce a co-tenant has registered his objection, his refusal to grant consent remains effective barring some objective manifestation that he has changed his position and no longer objects.”

    Hudspeth and Murphy are materially indistinguishable from each other and from this case. The facts here, like those in Hudspeth and Murphy, begin like Randolph but end closer to Matlock and Rodriguez. Henderson was in fact present and objecting when police entered his home. After he was validly arrested and taken to the police station, however, Patricia--who unquestionably had shared authority over the home--voluntarily gave her consent and led the police on a search for evidence. Henderson argues that his objection remained in force to override Patricia’s subsequent consent. He, like the Ninth Circuit, interprets Randolph as not confined to its circumstances, that is, as not limited to a disputed consent by two contemporaneously present residents with authority. On this broader reading of Randolph, a one-time objection by one is sufficient to permanently disable the other from ever validly consenting to a search of their shared premises. We think this extends Randolph too far. Randolph itself, we observed in Groves, “expressly disinvites” any reading broader than its specific facts.

    Like the Eighth Circuit, we see the contemporaneous presence of the objecting and consenting cotenants as indispensable to the decision in Randolph. Indeed, the fact of a conflict between present co-occupants plays a vital role in the Randolph majority’s “social expectations” premise; a third party, attuned to societal customs regarding shared premises, would not, “[w]ithout some very good reason,” enter when faced with a disputed invitation between cotenants. The calculus shifts, however, when the tenant seeking to deny entry is no longer present. His objection loses its force because he is not there to enforce it, or perhaps (if we understand the Court’s rationale correctly) because the affront to his authority to assert or waive his privacy interest is no longer an issue. As between two present but disagreeing residents with authority, the tie goes to the objector; police may not search based on the consent of one in the face of “a physically present inhabitant’s express refusal of consent” to search. We do not read Randolph as vesting the objector with an absolute veto; nothing in the majority opinion suggests the Court was creating a rule of continuing objection.

   Neither the Eighth nor the Ninth Circuit considered the limiting effect of Justice Breyer’s concurrence on the scope of the majority opinion. As we have noted, Justice Breyer joined the other four members of the majority with the understanding that the Court’s opinion was “case specific” and “does not apply where the objector is not present and objecting.” That and the specific limiting language in the majority opinion itself convince us that Randolph’s holding ought not be extended beyond the circumstances at issue there. (“We hold that, in the circumstances here at issue, a physically present co-occupant’s stated refusal to permit entry prevails, rendering the warrantless search unreasonable and invalid as to him.”) 

     The Ninth Circuit’s decision in Murphy essentially reads the presence requirement out of Randolph, expanding its holding beyond its express terms and giving rise to many questions with no readily identifiable principles to turn to for answers. If an objecting co-occupant’s presence is not required, are there any limits to the superiority or duration of his objection? What circumstances (if any) operate to reinstate a co-occupant’s authority to consent to a search? May an occupant arrested or interviewed away from the home preemptively object to a police request to search and effectively disable his co-occupants from consenting even in his absence? Murphy’s answer--that the objecting occupant’s objection is binding until he, and only he, objectively manifests his consent to a search--ignores Randolph’s social-expectations foundation. A prior objection by an occupant who is no longer present would not be enough to deter a sensible third party from accepting an invitation to enter by a co-occupant who is present with authority to extend the invitation. Under these circumstances, even an initially reluctant guest would feel confident he was not breaking any unwritten social rules by entering. Just as a tenant’s mere presence is not enough to override his cotenant’s consent (tenant asleep in the next room), so too his objection is not enough if he is absent from the later entry by authorities with the voluntary consent of his cotenant.

     Our dissenting colleague suggests that this view of social expectations is Hobbesian: “Only in a Hobbesian world would one person’s social obligations to another be limited to what the other is present and able to enforce.” This rather overstates our analysis, which is limited to the present narrow context of an outsider confronted with a contemporaneous disagreement between two residents with equal authority to consent to entry. In this situation, a visitor who relies on the express permission given by one resident after the departure of the objecting resident is not necessarily opportunistic, nor always a social outlaw. True, “adjourn[ing] to a nearby coffee shop rather than risk[ing] the wrath of the absent tenant” is one way to resolve the dilemma, but it is hardly the only socially acceptable option. We know of no social convention that requires the visitor to abstain from entering once the objector is no longer on the premises; stated differently, social custom does not vest the objection with perpetual effectiveness.

    The dissent also suggests, with a nod to Hobbes, that a visitor in this situation would disregard his host’s express invitation out of fear of retaliation from the absent objector. To the contrary, if the circumstances provide reason for such fear, the visitor might be well justified in accepting the subsequent invitation to enter--notwithstanding the now-absent objector’s wishes--in order to be of assistance to his host. Failing that, if domestic abuse was suspected and a real risk of retaliation present, the visitor might himself call the authorities, setting up a new round of questions about the continued effectiveness and transferability of the absent tenant’s objection.

      In the end, we need not resolve the philosophical question. Though we may disagree about the application of Randolph’s underlying social-expectations theory, the Court went out of its way to limit its holding to the circumstances of the case: a disputed consent by two then-present residents with authority. It is worth noting as well that consent searches are in no general sense constitutionally disfavored; recognized as ”standard investigative techniques of law enforcement agencies,” consent searches are “a constitutionally p

    Our conclusion, like the Eighth Circuit’s, implements Randolph’s limiting language and the Court’s stated intent to maintain the vitality of Matlock and Rodriguez. Absent exigent circumstances, a warrantless search of a home based on a cotenant’s consent is unreasonable in the face of a present tenant’s express objection. Once the tenant leaves, however, social expectations shift, and the tenant assumes the risk that a cotenant may allow the police to enter even knowing that the tenant would object or continue to object if present. Both presence and objection by the tenant are required to render a consent search unreasonable as to him.

    Here, it is undisputed that Henderson objected to the presence of the police in his home. Once he was validly arrested for domestic battery and taken to jail, however, his objection lost its force, and Patricia was free to authorize a search of the home. This she readily did. Patricia’s consent rendered the warrantless search reasonable under the Fourth Amendment, and the evidence need not have been suppressed. We REVERSE the district court’s order suppressing evidence seized from Henderson’s home and REMAND the case for further proceedings.

Rovner, dissenting. I would hold that Henderson’s objection survived his involuntary removal from the home, thus precluding the search in the absence of a warrant.

      My colleagues treat the objecting tenant’s departure from the residence as dispositive. They see the contemporaneous presence of the objecting tenant, along with his consenting co-tenant, as key to Randolph’s social expectations premise. The Randolph majority emphasized that a person calling at a residence shared by two people ordinarily would not think himself entitled to enter the premises over the express objection of a tenant standing in the doorway upon the caller’s arrival, notwithstanding the invitation of the objector’s co-tenant. My colleagues conclude that once the objecting tenant leaves the premises, “[t]he calculus shifts[.]” Once the objecting tenant has left the premises, they reason, “[h]is objection loses its force because he is not there to enforce it”; at the same time, a visitor poses no affront to the absent tenant’s authority to assert or waive his privacy interest by relying, in his absence, on the invitation of his co-tenant to enter the premises.

     I . . . agree (and have written) that even after one tenant of a shared residence has denied the police permission to search his residence, the police may return in his absence on another occasion and search the premises on the authority of his co-tenant’s consent, so long as the police played no role in securing his absence. But where the police are responsible for the objecting tenant’s removal from the premises, his objection ought to be treated as a continuing one that trumps his co-tenant’s consent and so precludes a search of the premises unless and until the police obtain a warrant.

    Returning to Randolph’s social expectations paradigm, I very much doubt that a social visitor would feel welcome in a shared residence once the visitor has been told by one of the tenants to stay out, especially in the profanity-laced manner employed by Henderson. Whether the objecting tenant remains standing in the doorway or proceeds to leave, the visitor now knows that in entering the residence he will be acting contrary to the express wishes of one of the occupants. True, once the objecting tenant leaves, he can no longer enforce his objection by barring the doorway. That does not mean that the visitor will disregard the objection, however. Only in a Hobbesian world would one person’s social obligations to another be limited to what the other is present and able to enforce. Precisely, because one regards his own home as his castle, he will be reluctant to enter someone else’s home when he knows--when he has just been told to his face--that one of its occupants does not wish him to be there. However, much another tenant might wish him to enter; he cannot do so without disregarding the wishes of the absent tenant and in doing so defying convention by entering without complete permission. And--to give Hobbes his due--even a visitor of limited social aptitude will harbor concern about what might occur (either to himself or to his host) if the objector later discovers that his wishes have been ignored. The ordinary social guest, I submit, would suggest that he and his host adjourn to a nearby coffee shop rather than risk the wrath of the absent tenant.

     Moreover, the involuntary nature of the objecting tenant’s removal from the premises cannot be ignored in our analysis. Courts presume that one who shares his residence with another person realizes that, in his absence, his cotenant may invite others--including the police--into the residence. We say that such a person, when he chooses to leave his residence in the custody and care of his co-tenant, assumes the risk that his co-tenant may admit someone that he does not wish to be there. That risk is made plain to him when he opens the door to find a police officer or any other unwelcome visitor summoned there by his co-tenant. He may bar the door to that visitor so long as he himself remains on the premises, but at some level, he must know that should he choose to leave, and the obnoxious visitor may be admitted in his absence. And if he finds the risk to his privacy unacceptable, he is free to make alternate arrangements--to opt for a solitary abode, to choose a roommate more attuned to his own interests, or to secure any items that he does not wish a stranger to see. But when the tenant is forcibly removed from the premises after objecting to the visitor’s entry, he can take no such action. He has already done all that he can do to protect his privacy interest--he has told the visitor to leave. He has not assumed the risk that his co-tenant may subsequently admit the visitor because all choice has been taken from him in his involuntary removal from the premises.

     That Henderson’s arrest and removal from his home was lawful and does not alter the analysis. If the arrest were invalid, that might be an additional reason to deem the ensuing search of the home unlawful. But the fact that police had a legitimate basis on which to take Henderson into custody does not mean that they were entitled to ignore his refusal to permit a search of his home. An individual does not lose all of his Fourth Amendment rights upon his arrest. Before being carted off to jail, Henderson had already told the police to get out of his home and in so doing had made known his objection to a search of the premises. His arrest meant only that he was no longer present to enforce his objection, and for the reasons I have just mentioned, his involuntary absence should not be viewed as sufficient to nullify his objection. As the Ninth Circuit has rightly pointed out, if police may not remove a tenant in order to prevent him from objecting to a search of his home, as Randolph makes clear, then “surely they cannot arrest a co-tenant and then seek to ignore an objection he has already made.” In sum, the fact that Henderson voiced an objection to a search of his home when the police arrived on his doorstep was sufficient under Randolph to preclude the ensuing search. Mrs. Henderson’s subsequent consent to the search merely produced the tie between co-tenants that Randolph deems insufficient to authorize a search. In the face of that tie, the police were obligated to obtain a warrant before searching the home. Given what Mrs. Henderson had told the police, I have little doubt that they could have secured such a warrant. How long Henderson’s objection would have remained valid as against Mrs. Henderson’s consent to search the home and whether the police would have been entitled to return to the home at a later date during his incarceration and search the premises with her consent are difficult questions, but not ones that we need to answer in this case. Mr. Henderson unequivocally refused to consent to a search on the very same occasion that police did search the premises, and his contemporaneous objection was enough to render the search invalid.

     I respectfully dissent. 

You Decide

A deputy suspecting narcotics activity by the occupants of an automobile that he stopped asked the driver Danish for consent to search the SUV. Danish consented although Copeland refused. The two suspects claimed to be a common law husband and wife, a marriage recognized in some states based on some people holding themselves out as married. Copeland claimed to be owner of the vehicle but was not listed on the vehicle registration. Danish once again consented to the search and Copeland continued to refuse to consent to the search. Garza searched the SUV and found two pills of Tramadol, and Copeland was arrested and charged with the possession of a dangerous drug. Was Garza’s search of the vehicle a lawful consent search? See State v. Copeland, 399 S.W.3d 159. 

State v. Copeland, 399 S.W.3d 159 (Tx. Ct. Crim. App. 2013)

Is a vehicle a mobile “castle,” so that passengers are treated the same as tenants who may disallow police to search a residence after a fellow tenant has consented to the search? Concluding that it is not, we decline to extend the holding in Georgia v. Randolph, from residences to vehicles. Because the trial court applied Randolph to vehicles, the court of appeals erred by upholding the suppression ruling on that basis. 

We conclude that the principle that underlies Randolph weighs against the treatment of vehicles as mobile “castles.” Unlike homes occupied by general co-tenants, society does generally recognize a hierarchy with respect to the occupants of a vehicle. The driver is the person who has the superior right. For example, a police officer arresting a driver usually asks him, alone, whether he wants his vehicle towed or released to another person. And it is the driver who receives a traffic citation. A bus driver has a responsibility to maintain the safety of his passengers. A sensible would-be passenger wanting a ride would likely accept an offer from a driver even in the presence of an objecting passenger because a driver exclusively controls the destination. As the person with the exclusive control over the operation of the vehicle, a driver necessarily is placed in a superior role with respect to the society within the vehicle.5 The passengers of the vehicle become subservient to his control. Like the hierarchy of parent and child, to which Randolph would not apply, Randolph would not apply to the hierarchy that generally applies to a driver and passenger of a vehicle during the ordinary course of travels.

At first blush, this would seem to suggest that, as long as a law-enforcement officer has the consent of a driver, no other consent is necessary or pertinent. But that is not necessarily so in all cases. After a vehicle is stopped on a public roadway, events may transpire that change the positions of the occupants in the hierarchy of the vehicle and that would likely change society’s expectations with respect to which occupant controls the vehicle. For example, the driver may be arrested and he may thereafter permit a passenger to take control of his vehicle. The officer may learn that the driver is operating the car with the permission of the passenger, whose family owns the car. Or a police officer’s further investigation at the scene may reveal that a passenger is the owner of the vehicle and all its contents and that the driver is merely a chauffeur. Events like these would likely change society’s expectations to include consideration of a passenger’s control over the vehicle as equal, and possibly superior, to that of the driver. These types of fluid events that may occur during a traffic stop make a decision about who, other than the driver, might control a vehicle unlike the more stagnant inquiry of a tenant who answers the door at a residence. In Randolph, the Supreme Court considered the clarity of the determination to be made by an officer in light of an easily identifiable tenant at a residence. It observed that if Mrs. Graff answered “the door of a domestic dwelling with a baby at her hip,” that alone was enough “to tell a law enforcement officer or any other visitor that if she occupies the place along with others, she probably lives there subject to the assumption tenants usually make about their common authority when they share quarters.” But telltale signs like a baby at a mother’s hip will be absent in light of seatbelt laws for vehicles. Because of these differences between homes and vehicles, social expectations about vehicles include the recognition that a driver’s control may quickly and unexpectedly be relegated to another as circumstances change. The mobility of the vehicle, fluidity of circumstances, and rapidity with which decisions must be made make it unreasonable to expect a police officer to assess the social expectations for each of the case-by-case determinations about who may override a driver’s control.

Perhaps, more importantly, Matlock and Randolph did not intend to formulate a case-by-case rule that depended on fact-specific inquiries. “Matlock relied on what was usual and placed no burden on the police to eliminate the possibility of atypical arrangements, in the absence of reason to doubt that the regular scheme was in place.” As discussed in more detail above, other than the general observation that a driver is the hierarch of a vehicle as it ordinarily travels along a road, a “regular scheme” with respect to vehicles is difficult to ascertain after the stage of tendering of driver’s license and insurance. The fluid nature of traffic stops and the lack of clarity about the relationship of the passengers to the driver make the social expectations described in Randolph inapplicable to vehicles.

We also note that, although a search of a vehicle “is a substantial invasion of privacy,” it is “significantly less than that relating to one’s home or office.” Vehicles are “not to be treated identically with houses” for Fourth Amendment purposes. In Randolph, the Supreme Court seemed to be particularly concerned with the elevated privacy interest in residences in observing that “the home is entitled to special protection as the center of the private lives of our people.” Society’s lessened expectation of privacy in vehicles as compared to homes further supports the conclusion that Randolph’s holding should not be extended to vehicular searches.
Furthermore, Randolph’s holding expressly drew a “fine line” and was intended to affect only those co-tenants who were physically present at the threshold and expressly refused consent. Randolph’s narrow holding would not have applied to Matlock, who was not present to object but was in a squad car not far away, or to Rodriguez, who was asleep in the apartment when his co-tenant consented. Extending Randolph to vehicles would be contrary to the Supreme Court’s intent in construing this narrow holding aimed at protecting those individuals who stand at the threshold of their homes objecting to a governmental intrusion. Because the Supreme Court did not extend the holding in Randolph to those people who were nearby or inside the home but not at the threshold, it appears that the Court intended to limit its holding to the narrowly drawn parameters of a residential search.

 The court of appeals concluded that, because this Court applied the third-party-consent principles from Matlock to a case involving vehicular searches in Welch v. State, the residential-consent requirements in Randolph must necessarily apply to vehicles. In making this broad generalization, the court failed to consider the underlying rationales for those decisions. As discussed in more detail above, it does not appear that the Supreme Court intended for Randolph to apply to vehicles because the social expectations for occupants of vehicles are unlike co-tenants in residences; people have a lessened expectation of privacy in vehicles as compared to residences; and Randolph was intended to narrowly apply only to the present, objecting co-tenant in a residence.

As further support for its holding, the court of appeals cited Houston v. State. Without any analysis or explanation about why Randolph should apply to vehicular searches, the Houston court of appeals simply cited to Randolph and stated, “Voluntary consent given by a third party is not valid as to the defendant if the defendant is also present and expressly refuses consent.” Perhaps, it found that a more detailed analysis was unnecessary in light of its holding that, “[b]ecause the consent was not disputed by Houston when the search occurred, the search did not violate the Fourth Amendment.” Even if Randolph applied to vehicles, it did not apply in that case under the facts, which showed that Houston had not expressly refused his consent to the search to which the driver had agreed. Because the Houston court’s reliance on Randolph failed to include any analysis regarding Randolph’s applicability to vehicles and because its reference to Randolph was nonbinding dicta that did not affect the disposition of the case, the court of appeals in this case erred by relying on it as its authority for finding that Randolph applied to this case. 

We conclude that the holding in Randolph does not apply to vehicular searches and that those searches are controlled by preexisting law. We reverse the judgment of the court of appeals and remand the case to that court for proceedings consistent with this opinion. 

Chapter 8: Interrogations and Confessions

In early 2007, agents from the Department of Homeland Security Immigration and Customs Enforcement (ICE) discovered that an individual in Illinois was using the username “neodmoney” to send and receive images of child pornography. Upon further investigation, they learned that the username was associated with an address in Hanover Park where Richard Ahrens, Dale Ahrens (Richard’s brother), Daniel Littledale, and Cynthia Littledale resided.

Agents Flowers and Morris were met by campus police officers when they arrived at the College of DuPage. The officers were in uniform and carried holstered weapons, and the agents wore blue jeans and T-shirts, one of which read “Special Agent.”

A uniformed officer asked Daniel Littledale to leave his classroom. The federal agents met with Littledale in the hallway and asked if he would agree to talk to them in a private office at the campus police station. Littledale consented. During the walk to the police station, the agents did not draw weapons or handcuff or physically restrain Littledale or search his backpack. The agents reportedly spoke in a monotone and testified that Littledale appeared calm.

The private office contained a desk, a computer, and other personal items; it was not an interrogation room or an interview room. The police officers waited in the hallway during the interrogation.

Agent Flowers informed Littledale that he was not under arrest and that he was not in any trouble and told Littledale that ICE agents were executing a search warrant at his home. Littledale agreed to speak to the agents. Approximately 25 min later, Littledale admitted that he had viewed child pornography on the computer, that he had been sending and receiving child pornography for about 5 or 6 years, and that his username was “neodmoney” and his password was “blackrose.” Agent Flowers then read Littledale his Miranda rights and prepared a statement that Littledale signed. Littledale then confessed once again, adding that his mother had caught him looking at child pornography in the past. See United States v. Littledale, 652 F.3d 698 (7th Cir. 2011). Was Littledale subjected to custodial interrogation when first questioned by Agent Flowers in the private office at the campus police station?

United States v. Littledale, 652 F.3d 698 (7th Cir. 2011).

In early 2007, agents from the Department of Homeland Security Immigration and Customs Enforcement (ICE) discovered that an individual in Illinois was using the username “neodmoney” to send and receive images of child pornography. Upon further investigation, they learned that the username was associated with an address in Hanover Park, Illinois, where Richard Ahrens, Dale Ahrens (Richard’s brother), Danielle Littledale, and Cynthia Littledale resided.

      Special Agent Jennifer Sapper prepared a federal warrant for the residence. The operational plan associated with this warrant indicated that Richard was the target of the investigation and believed to be “neodmoney” because (1) he lived in the house, (2) he attempted suicide in 2002, and (3) ICE has found that individuals who possess and distribute child pornography are predominately male. The operational plan also assigned ICE agents to interview Richard, Cynthia, and other individuals the agents expected to encounter during the search; no agent was assigned to interview Daniel Littledale, Cynthia’s 20-year-old son because ICE agents did not yet know he resided in the home.

     When ICE agents executed the search warrant, Cynthia Littledale informed them that Daniel Littledale lived in the house and that he attended school at the College of DuPage. Because it is ICE’s practice to interview all occupants of the home, Agent Sapper immediately dispatched Agents Demetrius Flowers and Timothy Morris to the college. The purpose of interviewing all residents of a household is to (1) learn the passwords on the computers, if any; (2) identify individuals who had access to the computers, saw child pornography on the computers, or saw another person viewing child pornography on the computers; and (3) rule out from suspicion those individuals who reside in the home but who have not possessed or viewed child pornography.
Agents Flowers and Morris were met by campus police officers when they arrived at the College of DuPage. The officers were in uniform and carrying holstered weapons, but the agents wore blue jeans and T-shirts, one of which read “Special Agent.” At this time, the agents did not consider Littledale to be a suspect.

     Upon arriving at Littledale’s classroom, a campus police officer informed Littledale’s professor, “We need Mr. Littledale.” Littledale then left the classroom and stood in the hallway while Agent Flowers introduced everyone and asked Littledale if he would agree to speak with them in a private office located within the campus police station. They did so because other people were in the hallway, Littledale’s class was adjourning soon, and the agents thought Littledale might appreciate discussing child pornography outside the presence of his peers. Littledale consented. During the short walk to the campus police station, the agents chatted with the defendant about school. They did not draw their weapons, handcuff Littledale, physically touch or threaten to touch Littledale, or search Littledale or his backpack. They used a monotone tone of voice, and they testified that Littledale appeared calm.

    The private office in which the agents interviewed Littledale contained a desk, a computer, and other personal items; it was not an interrogation room or an interview room. Littledale sat behind the desk, the agents sat opposite him, and the officers waited outside in the hallway. The door was either mostly or completely shut.

     Agent Flowers began the interview by assuring Littledale that he was not under arrest and that he was not in any trouble. The agent then told Littledale that other ICE agents were executing a search warrant at his home and that they would like to ask Littledale some questions. Littledale again agreed to speak to the agents. Approximately 25 min later, Littledale admitted that he had seen child pornography on the guest bedroom computer, that he had been sending and receiving child pornography for about 5 or 6 years, and that his username was “neodmoney” and his password was “blackrose.” Agent Flowers then read Littledale his Miranda rights and prepared a statement of rights form, with the words “I was taken into custody” scratched out. Littledale signed the form. He then confessed again, adding that his mother had caught him looking at child pornography in the past.

    Littledale also agreed to prepare a written statement and to initial images of child pornography that he remembered seeing or downloading. When the interview concluded, Littledale was not placed under arrest, and he walked out of the police station unescorted and with his backpack.

    Littledale moved to suppress all statements that he made before and after he was read his Miranda rights. The district court denied this motion and held that Littledale was never in custody and that the agents were thus never required to read him his Miranda rights. Littledale then pleaded guilty but reserved his right to appeal the denial of his motion to suppress. The judge sentenced him to 96 months in prison and 20 years of supervised release.

     Law enforcement officers must advise suspects of their constitutional right to remain silent and to have counsel present before subjecting them to custodial interrogation. An interrogation is custodial when “a person has been taken into custody or otherwise deprived of his freedom of action in any significant way.” The pertinent question is whether, given the totality of the circumstances, a reasonable person would have felt at liberty to terminate the interrogation and leave. The inquiry is objective, and relevant factors include whether the encounter occurred in a public place; whether the suspect consented to speak with the officers; whether the officers informed the individual that he was not under arrest and was free to leave; whether the individual was moved to another area; whether there was a threatening presence of several officers and a display of weapons or physical force; and whether the officers’ tone of voice was such that their requests were likely to be obeyed. 

   Littledale was not a juvenile and had Asperger’s syndrome. His physical condition was not a factor in the analysis and this was not known to the police officers.

    Applying these factors to this case, we find that Littledale was not in custody at the time of his confession. Littledale twice consented to be interviewed, there was no display of force or physical touching, the officers and agents used a monotone tone of voice, and even though the agents did not tell Littledale that he was free to leave, they did assure him that he was not under arrest. Additionally, although the officers carried holstered weapons, neither the officers nor the agents physically touched, threatened to touch, or handcuffed Littledale.

       Finally, although the interview took place in the campus police station, this fact is not dispositive (stating that Miranda rights are not required “simply because the questioning takes place in the station house, or because the questioned person is one whom the police suspect”). The relevant inquiry is still whether a reasonable person would have felt free to leave. Here, Littledale was led to a private office in the campus police station (not an interrogation room or an interview room), he twice consented to be interviewed in the office space, he was not a suspect at the time the agents led him to the office, and the agents brought Littledale to a more private space only because they wanted to avoid discussing child pornography in front of Littledale’s peers. These facts, along with the agents’ conduct described above, lead us to conclude that under the totality of circumstances, a reasonable person would have felt free to leave. We therefore affirm the district court’s holding that Littledale was not in custody and that the agents were not required to read him his Miranda rights.

You Decide
Marcus Dannon Owens was convicted of child abuse, resulting in the death of his stepson Kevonte Davis and second-degree murder. His wife Kenesha Davis testified that when Marcus picked her up from work Kevonte “had his eyes closed, was foaming at the mouth, had cold hands,” and was “moaning like he was in pain.” Kenesha and Marcus took Kevonte to the hospital, where he died after unsuccessful efforts to revive him. The doctors concluded that Kevonte “sustained severe trauma on the level of a serious car accident or a falling off a building of several stories.” Several of the staff members noted that Owens’s explanation of Kevonte’s activities during the day was inconsistent with the “extent of his injuries.” The police interviewed Owens at 6:30 p.m. for 10–15 min in the playroom of the hospital’s pediatric ward where he was taking care of Kevonte’s older brother Dacquan. Owens, when asked how Kevonte suffered such heavy bruising, blamed Kevonte’s fighting with his brother Dacquan. The conversation ended when Owens left the room. The detectives at this point considered him an accessory to murder. Two hours later, the detectives approached Owens in the hospital parking lot and asked him to come inside for an interview. Owens voluntarily returned to the hospital and did not object to the audiotaping of the interview. The two detectives talked with Owens in an empty room in the pediatric ward nearby to the playroom where the first interview was conducted. The detectives either before or after the second interview took possession of Owens’s car keys. The interview lasted between 20 and 30 min, and the police asked “pointed questions” before Owens ended the conversation. At the conclusion of the interview, Owens asked whether “there [was] anything else before I go?” An officer replied that “[y]ou can leave at any time; we’re not holding you in here anymore.” Owens responded, “All right. See you tomorrow.” He was arrested 2 days later. Was the trial court correct in holding that Owens had not subjected to custodial interrogation and that the police were not required to give Owens the Miranda warnings? See Owens v. State, 924 A.2d 1072 (Md. App. 2007).

Owens v. State,924 A.2d 1072 (Md. App. 2007)

Marcus Dannon Owens was tried in the Circuit Court for Howard County before a presiding judge and a jury of 12 individuals, on charges of murder and child abuse resulting in death. The jury convicted Owens of second-degree murder and child abuse resulting in death. The victim of both the crimes was Owens’s stepson, Kevonte Davis. The trial judge sentenced Owens to two consecutively running 30-year terms in prison. The facts giving rise to these convictions are not in dispute.

Owens married Kenesha Davis in late July 2003 and lived with her in their Columbia, MD, townhouse. Also living with the couple were Davis’s two children from a prior relationship: Dacquan Davis, age 4; and Kevonte Davis, age 2; as well as the couple’s 7-month-old infant, Kemari Owens. In July 2003, Owens was unemployed, but Davis worked at a warehouse for the distributing firm, Genco, in Columbia, where she typically worked from 7:00 a.m. to 5:30 p.m. The couple shared a single car, so, each morning, Owens would drive the children to daycare, drop his wife off at Genco, and then return home. At the end of the work day, Owens would pick up the children and his wife and return home.

Owens deviated from that routine on the morning of  July 30, 2003 when he took Davis to work directly, without dropping the children at daycare. Davis testified that Kevonte appeared normal when she exited the car. Kevonte, however, did not appear so when Owens picked Davis up from work approximately 10 hr later. Davis noticed that Kevonte had his eyes closed, was foaming at the mouth, had cold hands, and was “moaning like he was in pain.” She and Owens took Kevonte to Howard County General Hospital (“the Hospital”), where the child died after approximately 30 min of failed attempts to revive him.

A number of witnesses from the Hospital medical staff testified at Owens’s trial to the extent and possible causes of the injuries leading to Kevonte’s death. The consensus of the testimony was that Kevonte sustained severe trauma on the level of a serious car accident or a fall off a building of several stories. Several of the staff members also noted that Owens’s explanation of Kevonte’s activities during the critical 10 hr on July 23 was not consistent with the extent of his injuries. At about 6:30 p.m., Howard County Police Detectives Eric Kruhm and Vicki Shaffer encountered and interviewed Owens for 10–15 min in the playroom of the Hospital’s pediatric ward, where he was tending Dacquan. That conversation, to which Owens was apparently a free participant, yielded some additional background on the day’s events. Owens indicated that the two older boys had spent the day playing and watching TV together and seemed relatively normal at lunch time. Around the time the children and Owens picked up Davis, however, Kevonte was “fussy” and difficult to keep awake. When asked how Kevonte received such heavy bruising, Owens attributed it to fighting with his 4-year-old brother, Dacquan. The detectives noted that Owens seemed nervous during their conversation. The interview ended when Owens left the room. At that point, the detectives considered Owens a suspect in Kevonte’s death.

Several hours later, around 9:48 p.m., the detectives conducted a second interview. The detectives approached Owens, who was in the Hospital parking lot, and asked him to come back inside for another interview. Owens complied with the request and also did not object to the audiotaping of the interview. The two plainclothes detectives and their suspect, Owens, convened in an empty room in the pediatric ward, several doors down from the playroom where the first interview took place. The detectives took possession of Owens’s car keys, but the record is not clear as to whether this occurred before or after the second interview. During the interview, the detectives asked pointed questions about the circumstances surrounding the death of Kevonte. The interview lasted somewhere between 20 and 30 min and was terminated at Owens’s initiative. The following exchange took place at the end of the interview:

[Owens]: Is there anything else before I go?

[Detective Kruhm]: You can leave at any time; we’re not holding you in here anymore.

[Owens]: All right, see you tomorrow.

The police arrested Owens 2 days later on August 1, 2003.

Owens invokes the self-incrimination provision of the Fifth Amendment of the U.S. Constitution, as applicable to the states by incorporation under the Fourteenth Amendment and construed by the Supreme Court in Miranda v. Arizona, 384 U.S. 436, (1966), for the proposition that his questioning by the Howard County police detectives at the Hospital was illegal because it was custodial in nature and not preceded by the proper warnings prescribed by Miranda. Perhaps, nothing is more recognized in the realm of constitutional criminal procedure than the notion that once a suspect is in “custody,” agents of law enforcement must advise the suspect of his Miranda rights before engaging in “interrogation,” should the state wish to admit the resulting statements against the suspect at trial. Thus, if Owens was not “in custody” at the time he was questioned by the detectives, the absence of Miranda warnings is immaterial and the Fifth Amendment presents no impediment to the admission of his inculpatory statements.

The question of whether a suspect is “in custody” is determined objectively, to the exclusion of the subjective intent of law enforcement, in light of the totality of circumstances of the situation. Among the circumstances that should be considered in determining whether a “custodial interrogation” took place are: when and where it occurred, how long it lasted, how many police were present, what the officers and the defendant said and did, the presence of actual physical restraint on the defendant or things equivalent to actual restraint such as drawn weapons or a guard stationed at the door, and whether the defendant was being questioned as a suspect or as a witness. Facts pertaining to events before the interrogation are also relevant, especially how the defendant got to the place of questioning whether he came completely on his own, in response to a police request or escorted by police officers. Finally, what happened after the interrogation whether the defendant left freely, was detained or arrested may assist the court in determining whether the defendant, as a reasonable person, would have felt free to break off the questioning.

The record here establishes that the first interrogation of Owens by the detectives took place in the pediatric ward’s playroom where Detectives Kruhm and Shaffer encountered Owens. The playroom was a public space, apparently enclosed mostly in glass, and Owens was not detained in the room in any way. The two nonuniformed detectives were wearing sidearms, but did not draw or display threateningly their weapons. The questioning was brief, lasting only 10–15 min, and involved subjects relating to their investigation, but did not tend to imply that Owens was responsible for Kevonte’s death. The encounter ended when Owens left the room. Under these circumstances, it is beyond cavil that the first interrogation was not custodial in nature. No force or compulsion kept Owens in the playroom: there were only two officers and there is no evidence that either of them advised Owens not to leave or positioned themselves to prevent or discourage such an attempt. In fact, the interview was terminated after less than a quarter of an hour because Owens left. Clearly, Owens was not placed under formal arrest, restrained in his freedom of movement, or made to feel that he was not at liberty to leave. 

Though the second interrogation bears more characteristics of a custodial interrogation, those qualities are sufficiently outweighed by those indicative of a noncustodial encounter. The detectives initiated the second contact by seeking out Owens, who was now a suspect, in the Hospital parking lot and requested his car keys (whether to effect a search or restrain his movement was likely not clear to Owens). This request to talk was, however, from all indications, not a compulsory order and Owens agreed to accompany the detectives back inside. Owens also agreed to the audiotaping of the interview. Owens argues that the unoccupied patient room, with the door closed, was so unfamiliar and the questioning so accusatory that he must have been “in custody.” This argument is significantly compromised by the fact that the hospital room was still a public place from which he was more than capable of extricating himself in the face of hard questioning, a feat he accomplished after approximately 30 min when he evidently felt that the detectives were being too confrontational. Owens was not arrested that night.

Owens’s reliance on Bond v. State, 142 Md.App. 219, 788 A.2d 705 (2002), is inapposite. Bond involved a situation where three police officers confronted a half-undressed suspect in his bedroom around midnight and, while blocking the only exit, accused him of being involved in a hit-and-run accident. The Court of Special Appeals held that the unexpected nature of the sudden bedroom confrontation at such a late hour would have curtailed a reasonable person’s ability to ask the officers to leave. There was no unexpected late-night home invasion in the present case. Rather, the two detectives approached Owens in the Hospital parking lot and acquired his consent for more questioning. We are persuaded that Owens must not have felt unable to end the encounter because, unlike in Bond, he did just that.

You Decide

Carrillo was arrested for selling narcotics and was transported to a detention facility. Before beginning to search Carrillo and prior to reading Carrillo his Miranda rights, Officer Weeks asked Carrillo “if he had any drugs or needles on his person.” Carrillo responded, “No, I don’t use drugs, I sell them.” Weeks asked no additional questions. Is Carrillo’s response admissible under the public safety exception? See United States v. Carrillo, 16 F.3d 1046 (9th Cir. 1994).

You Decide 

United States v. Carrillo, 16 F.3d 1046 (9th Cir. 1994)

Evidence at trial indicated that a government informant met Richard Carrillo by chance in a bar in Corona, CA, in March or April of 1991. After learning that Carrillo was involved in the cocaine business, the informant cultivated a relationship with Carrillo and proceeded with negotiations for the purchase of large quantities of cocaine. In July, the informant paid Carrillo $800 to obtain a 1-ounce sample of cocaine. Because the informant was unhappy about the quality of the cocaine, Carrillo later provided free of charge a second sample of cocaine and negotiations continued. During these negotiations, the informant convinced Carrillo to travel to Reno, NV, where the informant, Carrillo, and Benavidez met with Scott Jackson, a Nevada narcotics agent posing as a cocaine dealer. During this meeting, both price and quantity were negotiated but not confirmed. Benavidez represented [**3] that his wholesale price for the cocaine was $15,000 to $16,000 per kilogram. Many of these negotiations were recorded on videotape or audiotape. Eventually, Carrillo and Benavidez agreed to sell 20 kg of cocaine to the government agents for $18,000 per kilogram. On November 25, 1991, Carrillo agreed to complete the transaction the following day at the informant’s apartment. The next day, Carrillo arrived with Benavidez at the apartment. However, the two men brought only a single kilogram of cocaine. When Agent Jackson inquired about the additional 19 kg, Benavidez responded that he could obtain only 14 more kilograms and he refused to complete the transaction unless Agent Jackson traveled to Benavidez’s home that night. Instead of continuing the operation further, the police arrested Benavidez and Carrillo and several codefendants who assisted in the cocaine delivery. After an 8-day jury trial, Carrillo and Benavidez were convicted of all charges. They were sentenced to 121 months of imprisonment for conspiracy with intent to distribute 5 or more kilograms of cocaine and were given lesser sentences on each of the other counts, to run concurrently. They now appeal, urging various trial errors.
Also admitted into evidence at trial was a statement made by Carrillo before he was given a Miranda warning. After Carrillo was arrested and transported to the detention facility, Officer Weeks searched Carrillo. Before beginning, however, the officer asked Carrillo if he had any drugs or needles on his person. Carrillo responded, “No, I don’t use drugs, I sell them.” Carrillo argues that this statement should have been suppressed because it was made before Carrillo had been given a Miranda warning. The district court admitted the evidence under the “public safety” exception to Miranda. In determining whether the public safety exception to Miranda [**8] applies, “we ask whether there was an objectively reasonable need to protect the police or the public from any immediate danger.” We agree with the district court that Officer Weeks’s question stemmed from an objectively reasonable need to protect himself from immediate danger. Officer Weeks testified that he asks this question as a matter of policy before searching a prisoner to avoid contact with syringes and toxic substances. The risk differs from that presented by a gun, but the danger of transmission of disease or contact with harmful substances is real and serious enough; a pressing need for haste is not essential. Our conclusion is buttressed by the non-investigatory nature of the officer’s question. The question called for a “yes” or “no,” not a testimonial response. Ordinarily, a question framed in this manner would not elicit any incriminating evidence not produced by the search itself. After Carrillo gave the incriminating but unrequested response, the officer asked no more questions. Although the test is an objective one, the officer’s deliberate refusal to pursue the subject heightens our confidence that, in this case, the narrowly tailored question was a reasonable attempt by a police officer to insure his personal safety in the midst of a search. Consequently, the spontaneous and unrequested response of the suspect was properly admitted under the Quarles public safety exception to Miranda. 

Terrell L. Strozier was convicted of possession of heroin and claimed that the trial court had improperly admitted his incriminating statement under the public safety exception to the Miranda rule. Strozier was driving erratically and rolled through a stop sign. An officer observed Strozier’s driving and ran the license number and found that the vehicle was stolen. When the vehicle stopped in front of a residence, the officer ordered Strozier and the passenger to remain in the car until backup arrived. At this point, Strozier was ordered out of the car at gunpoint, handcuffed, and subjected to a pat-down search. Officer Roy McGill before conducting the frisk asked Strozier if he had “anything on [him] I need to know about? Anything that might stick me?” Strozier responded that “he had a plastic bag with some brown stuff in it in his pocket.” McGill seized the bag from Strozier’s pocket and, based on his experience, concluded that the bag contained heroin. McGill placed Strozier in his cruiser and read him his Miranda rights. Strozier stated that he understood his rights and that he was willing to talk to McGill and told McGill that he did not use needles and thought he could trade the heroin for marijuana and for crack cocaine. As a judge, would you admit Strozier’s statement to Officer McGill into evidence under the public safety exception? See State v. Strozier, 876 N.E.2d 1304 (Ohio App. 2007).

State v. Strozier, 876 N.E.2d 1304 (Ohio App. 2007)

Terrell L. Strozier pled no contest to possession of heroin in an amount more than 10 g but less than 50 grams after the Montgomery County Court of Common Pleas overruled his motion to suppress evidence. The court found him guilty, and it sentenced him to 2 years of incarceration and a 6-month driver’s license suspension. Strozier appeals, raising one assignment of error.

The testimony presented at the motion to suppress hearing reveals the following facts. At approximately 3:30 a.m. on August 3, 2005, Sergeant Eric Wilson of the Trotwood Police Department observed a maroon pickup truck driving erratically. The vehicle crossed the center line a couple of times and rolled through a stop sign. Wilson, who was driving behind the truck, ran the license plate number and learned that the vehicle had been reported stolen. Wilson called dispatch to verify that the truck had been entered as a stolen vehicle, and dispatch confirmed the report. Wilson followed the truck into the City of Dayton and requested assistance.

The truck stopped in front of 833 Osmond Avenue, and a male passenger, Strozier, exited. Wilson turned on his overhead lights, exited his cruiser, and ordered Strozier to return to the truck. Wilson stated that he wanted all of the occupants of the vehicle in the truck for safety reasons. Specifically, he did not want to risk the passenger circling back and harming him from behind. Strozier returned to the vehicle. Wilson also ordered the driver to turn off the vehicle and toss the keys out of the window. The driver complied.

At this time, two or three officers from the Dayton Police Department and a Trotwood officer, Roy McGill, arrived. With guns drawn, the officers ordered the driver, a female passenger, and Strozier to exit the truck and to lie prone on the ground. Wilson and McGill both testified that they did not have any facts to lead them to believe that Strozier, the passenger, had a weapon. Wilson stated, “[T]hat’s why they were ordered to the ground because we did not know, and we were going to make sure.” Wilson and McGill emphasized that they were conducting a “felony stop” and that the stop occurred in a high crime area.

Wilson focused on the driver. Wilson patted down the driver and placed him in his cruiser. Dayton police officers took custody of the female passenger because she had an outstanding warrant.

McGill testified that he “secured” Strozier by handcuffing him while he was on the ground and then stood him up to conduct a pat-down search. McGill stated that prior to conducting the pat-down, he asked Strozier if he had “anything on [him] I need to know about? Anything that might stick me?" Strozier responded that he had a plastic bag with some brown stuff in it in his pocket. McGill retrieved the bag from Strozier’s left pants pocket and, based on his experience, he believed that the bag contained heroin. McGill placed Strozier in his cruiser and informed him of his Miranda rights. Strozier indicated that he understood his rights and that he was willing to talk to McGill. Afterward, Strozier told McGill that he had picked up the bag off the ground at Delphos Market and that he thought he could trade it for other drugs or money. Strozier indicated that he used marijuana and crack cocaine and that he couldn’t use needles. When McGill told Strozier the brown substance was heroin, Strozier stated “that’s three grams of heroin then.”

On March 9, 2006, Strozier was indicated for possession of heroin. On April 26, 2006, Strozier moved to suppress the heroin and all of his statements, arguing that his detention and search were in violation of his constitutional rights. On June 19, 2006, the court conducted an evidentiary hearing on the motion, during which Wilson and McGill testified.

On July 11, 2006, the trial court overruled the motion to suppress. The court first concluded that Wilson was justified in stopping the pickup truck and in detaining the passengers until he could determine whether any of them posed a risk to his safety. The court continued:

“The question then becomes whether Defendant was under custodial interrogation prior to being mirandized. As set forth above, Defendant was handcuffed and asked by McGill prior to his pat-down, ‘Do you have anything on you I need to know about? Anything that might stick me?’ The Court acknowledges that being ordered out at gunpoint and handcuffed is a more drastic form of detention than used under most Terry stops. However, ‘Terry does recognize that the police are entitled to take reasonable measures to ensure their own safety, including handcuffing should the situation warrant it.’ In this case, both Wilson and McGill credibly testified that they were uneasy about the risk that was involved in this situation and needed to take precautions to ensure their safety.

“Furthermore, under the ‘public safety exception to the Miranda rule, a suspect’s answers to questions from a police officer are admissible in the absence of a Miranda warning so long as the questions asked of the suspect are reasonably prompted by a concern for the public safety.’ McGill credibly testified that his question to Defendant was based on his concern that he may be stuck by a needle or other object while conducting the pat-down. Moreover, the question itself related to such a subject. Under these circumstances, the Court finds that McGill’s question to Defendant falls under the public safety exception to the Miranda rule, and his statements are not suppressed.”

On appeal, Strozier claims that his incriminating statement regarding the drugs in his pocket was the product of police interrogation and, because he made the statement prior to being advised of his Miranda rights, he asserts that it should have been suppressed. Strozier contends that the trial court erred in applying the public safety exception to the Miranda rule. Although Strozier focuses on his statement, we presume--as does the state--that he intends to argue that the heroin itself also should have been suppressed as fruit of the unlawfully obtained statement.

Although the trial court correctly noted that placing a suspect in handcuffs does not necessarily result in the suspect being in custody, the officers’ conduct in this case is consistent with a formal arrest. Accordingly, Strozier was in custody for purposes of receiving Miranda warnings prior to questioning.
Although the trial court apparently found that Strozier was subjected to an untypically “drastic form of detention” under Terry, the parties apparently agree that Strozier was in custody when McGill asked him questions prior to conducting the pat down. We likewise agree that Strozier was in custody. Strozier was ordered out of the vehicle by at least five officers at gunpoint, told to lie on the ground, and handcuffed. 
In our view, McGill’s initial open-ended question was reasonably likely to elicit an incriminating response from Strozier. Although McGill apparently intended to qualify his initial broad question by limiting it to anything that might stick him during the pat down, the officer should have known that his question would be reasonably interpreted as asking Strozier if he had anything illegal on his person, particularly weapons or drug paraphernalia. Strozier apparently responded to the initial question as to whether he had anything McGill should know about. Accordingly, McGill’s questions constituted an interrogation under Miranda.
“Under the ‘public safety’ exception, a suspect’s answers to questions from a police officer are admissible in the absence of a Miranda warning so long as the questions asked of the suspect are ‘reasonably prompted by a concern for the public safety.’ In other words, “[t]he public safety exception allows the police, under certain circumstances, to temporarily forgo advising a suspect of his Miranda rights in order to ask questions necessary to securing their own immediate safety or the public's safety.” 

The Court indicated that this limited exception will not be difficult for police officers to apply “because in each case it will be circumscribed by the exigency which justifies it.”Recognizing a “narrow exception” to the Miranda rule, the Court held that “the need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment privilege against self-incrimination.” The Court declined “to place officers . . . in the untenable position of having to consider, often in a matter of seconds, whether it best serves society for them to ask the necessary questions without the Miranda warnings and render whatever probative evidence they uncover inadmissible, or for them to give the warnings in order to preserve the admissibility of evidence they might uncover but possibly damage or destroy their ability to obtain that evidence and neutralize the volatile situation confronting them.” In Quarles, “[t]he police . . . were confronted with the immediate necessity of ascertaining the whereabouts of a gun which they had every reason to believe the suspect had just removed from his empty holster and discarded in the supermarket. So long as the gun was concealed somewhere in the supermarket, with its actual whereabouts unknown, it obviously posed more than one danger to the public safety: an accomplice might make use of it, a customer or employee might later come upon it.” 
In order to establish that the exception is warranted in any given case, the state must show that (1) there was an objectively reasonable need to protect the police or the public, (2) from an immediate danger, (3) associated with a weapon, and that (4) the questions asked were related to that danger and reasonably necessary to secure public safety. Clearly, this analysis involves an examination of the circumstances of each case.”The public safety exception does not apply to all situations in which a suspect is believed to have used a weapon in the commission of a crime, and it does not permit officers to ask questions which are not necessary to secure their safety or that of the public. “
As argued by Strozier, the facts of this case are distinguishable from Quarles. Wilson and McGill both testified that they had no facts to lead them to believe that Strozier was armed, other than the fact that they were conducting a “felony stop” and were in a high crime area. There is no evidence that the offense for which they were stopped involved a weapon or that Strozier or his companions had discarded a weapon nearby. In short, the record is devoid of any evidence that there was an objectively reasonable need to protect the public from an immediate danger from a weapon.

Although the present circumstances do not involve an immediate threat to the public, we agree with McGill that the avoidance of being stuck by a needle during a lawful pat down is a legitimate safety concern for police officers. McGill testified at the suppression hearing that he asked Strozier whether he had anything that might stick him “[t]o make sure . . . as I’m searching for weapons that I didn’t get stuck with a needle like I’ve found before on a subject in his shirt sleeve.” 

In order to invoke the public safety exception to Miranda under these circumstances, the officer’s question must be narrowly tailored to address only that concern. Officers may not ask investigatory questions in the absence of Miranda warnings. In the present circumstances, McGill’s initial question went beyond the specific concern regarding being stuck by a needle. The result of the initial expansive question was that Strozier responded with an admission to possessing a “plastic bag with some brown stuff in it.” Under these circumstances, the officer’s question exceeded the public safety exception. Strozier’s response--and the heroin that was seized as a result of his response--should have been suppressed. Under the Ohio Constitution, physical evidence gathered as a result of statements made in custody without the benefit of a Miranda warning should be excluded).
You Decide

8.5 John Wayne Dean and his wife kidnapped Ellen, the daughter of a wealthy family, and demanded a ransom. Throughout the negotiation, there was no indication whether the young woman was dead or alive or how she was being treated. Four days following the abduction, FBI agents staked out the “drop location.” Agent Krahling spotted Dean in the woods, armed with a pistol. Krahling pointed a shotgun at Dean and ordered him to throw down his gun. He then drew his pistol and ordered Dean to lie on the ground. Krahling proceeded to handcuff Dean and holstered his service revolver. In response to a question from Krahling, Dean then revealed where Ellen was being held, and she subsequently was rescued. Does the public safety exception extend to the protection of a single member of the public? See People v. Dean, 114 Cal. Rptr. 555 (Cal. App. 1974).

You Decide People v. Dean, 114 Cal. Rptr. 555 (Cal. App. 1974)

Defendant was an employee of Rod’s Packing Company in the Riverside area and in his capacity conversed with employees of Stater Brothers Markets learning that LaVoy Stater, retired chairman of the board of the market chain, was quite wealthy. Defendant decided to kidnap Mr. Stater’s daughter, Ellen, for ransom, in order to attain financial independence. He assembled a variety of information concerning the activities of Ellen and eventually quit his job to devote full time to the kidnaping. On February 9, 1973, Mr. and Mrs. Stater left their Riverside home at about 5 p.m., and their daughter, Ellen, also went out at that time. Ellen expected to return home before her parents. After having dinner with a friend, Ellen Stater returned home about 9 p.m. While watching television in the den, the phone rang, and when Ellen answered, it a man’s voice asked for another girl. When Ellen stated she did not know who the girl was, the man asked to whom he was speaking. Ellen gave her name. When the man asked additional questions, she hung up. Fifteen minutes later the doorbell rang. Ellen went to the door and opened it, leaving the chain on. Gayle Dean was on the doorstep and asked Ellen for permission to go into the Stater’s backyard to look for a dog which had supposedly gotten away from her. Ellen gave permission and closed the door, returning to her television program. The doorbell rang again, and Ellen returned to the door and observed Mrs. Dean on her porch through the peephole. Ellen again opened the door, leaving the chain on, and Mrs. Dean asked if she could come in and use the telephone to call her husband to help her. Ellen let her in the house. Mrs. Dean dialed a phone number twice, stating to Ellen that she was receiving a busy signal, and on the third occasion engaged in a conversation. While Mrs. Dean was on the phone, she asked Ellen for the house address to give to her husband. Ellen provided it. Mrs. Dean, while awaiting her husband’s arrival, engaged Ellen in conversation. She said she did not live very far away but was afraid to walk home at night. Shortly thereafter, the doorbell rang again and Ellen observed a man through the peephole. Mrs. Dean assured Ellen it was Mr. Dean. Ellen opened the door. Ellen did not invite defendant into the house as he asked if he could come in for a drink of water. Ellen thought this strange since Mrs. Dean had said they did not live far away. Ellen attempted to close the door but defendant blocked it with his foot. Defendant pushed his way into the house and pointed a gun at Ellen. The Deans left the house, taking Ellen with them at gunpoint. They got into defendant’s car, with defendant in the driver’s seat, Ellen in the middle, and Mrs. Dean on the passenger’s side. They drove on the freeway for a while and pulled off in the Ontario area, where Mrs. Dean took her husband’s coat and covered Ellen’s face with it so that Ellen could not see. They got back on the freeway and drove for at least three quarters of an hour, eventually arriving at a location which Ellen determined later was Burbank. Ellen was then taken to the Deans’ house and informed that this was a kidnaping and that a ransom was going to be requested. Defendant told Ellen that it was a good thing she had not tried anything on the ride in from Riverside as Mrs. Dean had a gun on Ellen all the time. Ellen remained imprisoned in the Dean residence for several days, with her eyes taped and her hands tied. On Saturday, February 10, Mrs. Dean purchased a pair of handcuffs and defendant placed them on Ellen. After Ellen’s parents returned home and found that she was gone, her father received a phone call shortly after 2 a.m. and the caller informed him that Ellen had been kidnaped and he would be contacted later. Mr. Stater immediately called the Riverside police; the Federal Bureau of Investigation also entered the case. A surveillance was set up by the FBI in the early morning hours of February 13, 1973, of an area on the Ventura freeway in North Hollywood in the vicinity of the Lankershim off-ramp. 
Michael Kimble received a telephone call from defendant on Sunday, February 11, 1973, following which defendant came over to Kimble’s house and offered Kimble a job driving a car for an hour or an hour and a half on Monday night for which Kimble would be paid $5,000. Kimble accepted the offer. Defendant picked up Kimble at 7 p.m. on February 12 and the two drove to Riverside where defendant made some telephone calls. Defendant and Kimble then returned to Los Angeles and defendant showed Kimble where Kimble was supposed to let him out of the car just before the Lankershim off-ramp on the Ventura freeway. More telephone calls were made by defendant in the Burbank area. Then, defendant had Kimble drop him off at the area previously designated. Kimble returned in 10 or 15 min but defendant was not waiting for him when he returned the first time. Kimble circled around and passed by the area again. On the second pass, a car pulled out behind Kimble, who kept driving. He was eventually stopped and placed under arrest by the occupants of the car following him, who were FBI agents.

Early in the morning of February 13, FBI Special Agent Krahling was conducting a surveillance at Denny Avenue near the Lankershim off-ramp on the Ventura freeway in North Hollywood, after having received information that Mr. Stater was to await a call at a telephone booth in the area and would then be advised as to the ransom transfer location. Agent Krahling and his partner, Agent Chefalo, felt from past experience that this was a likely place for the ransom transfer. At this time, the agents did not know where the kidnap victim was or whether she was dead or alive. They had no information about her physical well-being.

After having received word that the drop was to be on the north side of the Ventura freeway, Agent Krahling entered the bushes in the area, but before the package was dropped off, he encountered defendant in the bushes. Defendant was crouched behind some foliage with a silver-colored pistol in his right hand and a pair of leather work gloves at his feet. Agent Krahling pointed a shotgun at defendant and ordered him to throw down his gun. Agent Krahling then put the shotgun down, drew his service revolver, and had defendant lie on the ground while he was handcuffed. Agent Krahling then holstered his service revolver and, out of concern for the whereabouts and safety of the kidnap victim, asked defendant where she was. Defendant told him she was in Burbank at a specified address. No promises or threats were made to defendant to elicit this information. Not knowing whether or not defendant was telling the truth, Agent Krahling asked whether defendant’s car was nearby, with the thought in mind that Ellen might be in the car. Defendant replied that he did not have a car and then told the agent that he was going to be picked up by a person driving a Plymouth Gold Duster. When Agent Krahling and defendant met Agent Chefalo a few moments later, the latter also asked defendant about a vehicle and defendant again advised that he was to be picked up by a Plymouth Gold Duster with a partial license number of FUQ. Again, no promises or threats were made to defendant. Defendant was taken to the Los Angeles FBI office where he was advised of his rights, indicated that he understood, and told the agents of his role in the kidnaping. Defendant also told the agents where his wife was located. She was apprehended by several FBI agents. Another agent went to the Dean home and there found Ellen Stater handcuffed to a bed. Defendant did not testify at trial.

While life hangs in the balance, there is no room to require admonitions concerning the right to counsel and to remain silent. It is inconceivable that the Miranda court or the framers of the Constitution envisioned such admonishments first be given under the facts presented to us. While we do not countenance the rubber hose to obtain the answers, we see no wrong in asking the type of questions found herein. The easy answer is to decide that the police are under a duty to ask questions concerning the location of the victim but that none of the defendant’s answers may be used against him in a court of law. This would seem to protect both the victim and the accused. What about the “fruit of the poisonous tree” doctrine? Its application could well free the accused and basic justice would be wanting. While a premium must be placed on rescue of the victim, this must not occur in a setting that will merely turn the criminal loose again to work his evil upon others. The kidnaper must be stopped and the victim saved.

 While it is sadly true that all kidnap victims are not found alive, this does not compel the conclusion that a belief rescue is possible is unreasonable. A consideration frequently will be that accomplices of the captured kidnaper may be under instruction to kill the victim if the compatriot has not returned within a specified period of time. Maybe the victim is then dying or stuffed in a vehicle trunk which might not be discovered for days or weeks. Such considerations strongly support the rescue doctrine of Modesto. Special Agent Krahling testified that at the time he did not know whether the victim was dead or alive, let alone her location. He did not know how many kidnapers were involved. He was concerned for her safety and immediately after handcuffing defendant “asked him or blurted out the question, where is the girl?” Defendant responded that the victim was “okay and she is in Burbank. She is unharmed. She is tied up.” Krahling did not give the Miranda warnings because he “was only concerned with the girl’s safety and her whereabouts and it really never entered [his] mind.” Krahling responded asking for more specificity and defendant gave him the street address where the victim was. Not knowing whether defendant was telling the truth and thinking the victim might be in defendant’s car, he asked the location of defendant’s car. Defendant responded that his partner was picking him up above the freeway underpass. Krahling then took defendant out of the brush to the freeway embankment where Agent Chefalo was encountered. Not knowing of the disclosures to Krahling, Chefalo asked defendant the same questions and elicited that defendant was to be picked up in a Plymouth Gold Duster bearing the license plate letters FUQ. Chefalo was concerned the victim might be in that vehicle. Both Krahling and Chefalo testified they made no promises to defendant nor did they threaten him in any way. Both believed defendant’s statements to be free and voluntary. Of course, defendant had been subdued and disarmed at the point of a shotgun and was handcuffed. This, however, does not reduce defendant’s statements to an involuntary level as a matter of law. The criticisms of Mr. Justice Peters in Jacobson are not here present.

Looking to the totality of the facts before us, it is clear the evils Miranda sought to alleviate are not involved. The questioning was spontaneous upon apprehending defendant and the sole motivation to rescue the victim. The answers were not obtained through coercion and not sought for the purpose of obtaining a confession--they were free and voluntary. The rescue of the victim was of paramount importance and the rule formulated in Modesto remains a vital rule of law in this state. Both the timing of the Modesto decision in light of Dorado and Stewart and the post-Miranda application of the rescue doctrine in Miller support our conclusion, as does a mere weighing of the Fifth Amendment rights against the right to life.

“[The] emergency doctrine exists in situations in which there is a substantial threat to life, health, or property. Under such circumstances, the officer is excused from ordinary Fourth Amendment restrictions because he is acting to save life or property.” The emergency doctrine operated to excuse the officers from compliance with the Fourth Amendment because compliance would have gravely endangered their lives or the lives of others. The Fourth Amendment emergency doctrine has been applied for the purpose of protection of life. Where the preservation of life is at stake and consists of the sole motivating force behind the conduct of the officers, which conduct is reasonable under the circumstances, there is no rational basis to distinguish the protections of the Fifth Amendment from the protections of the Fourth Amendment. In either case, the issue is that of saving a life. For all practical purposes, the rescue doctrine under the Fifth Amendment and the emergency doctrine under the Fourth Amendment are one and the same to the extent they operate to protect life. 

You Decide

On June 16, 2009, Michael Carlson had been arrested and was being held in custody in a police station. He was interrogated by a detective from the Pima County, AZ, Sheriff’s Department. Carlson was a trained paralegal, and he interrupted the detective and recited the Miranda rights. The detective initiated a lengthy interrogation, which led to Carlson’s making a number of incriminating statements.

[Detective]:  . . . I wanna talk to you about this, um, case. . . . And because of the conditions that we’re under here, I’m gonna read you your rights.

[Carlson]: I waive my rights. I know my rights. I have the right to remain silent. Anything that I say can and will be used. And I do have the right to remain silent. Anything that I say can and will be used against me in a court of law. An attorney will be appointed to represent me if I cannot afford one. I waive my rights.

[Detective]: All right, sir. I think you understand.

A lengthy interrogation followed in which Carlson was never given his Miranda rights. In the course of the interrogation, Carlson made numerous incriminating statements.

The State of Arizona appealed the trial court’s suppression of Carlson’s statements. Was this a constitutionally adequate recitation of the Miranda rights? Did Carlson knowingly and intelligently waive his Miranda rights? See Arizona v. Carlson, 266 P.3d 369 (Ariz. Ct. App.2011).

You Decide 

Arizona v. Carlson, 622 ARIZ. ADV. APP. 4 (2011)

Following a suppression hearing, the trial court granted the defendant Michael Carlson’s motion to suppress statements he had made to law enforcement officers, finding they were taken in violation of Miranda v. Arizona, 
On June 16, 2009, Carlson had been arrested and was being held in custody in a police station when he was interrogated by a detective from the Pima County Sheriff’s Department. Before questioning began, the detective attempted to recite the Miranda advisory, and the following exchange occurred:

[Detective]: . . . I wanna talk to you about this, um, case. . . . And because of the conditions that we’re under here I’m gonna read you your rights.

[Carlson]: I waive my rights. I know my rights. I have the right to remain silent. Anything that I say can and will be used. And I do have the right to remain silent. Anything that I say can and will be used against me in a court of law. An attorney will be appointed to represent me if I cannot afford one. I waive my rights.

[Detective]: All right, sir. I think you understand.

A lengthy interrogation followed in which Carlson was never given the Miranda advisory. In the course of the interrogation, Carlson made numerous incriminating statements.

Relying primarily on State v. Moorman, 154 Ariz. 578, 744 P.2d 679 (1987), and United States v. Bland, 908 F.2d 471 (9th Cir. 1990), the trial court found that the detective “failed to fulfill her obligation to affirmatively advise the Defendant of his Miranda warnings before she began questioning him” and that she did not alert Carlson to the critical information that he had the right to an attorney to be present during questioning. As it argued below, the state contends Carlson’s own “recitation of his Miranda rights [was] adequate” and “the absence of a specific warning about the presence of counsel during questioning [was] not fatal.”

     Given the wholesale absence of a Miranda advisory by law enforcement officers here, the precise issue to be decided on appeal is not, as the state maintains, whether the “warnings” reasonably conveyed the suspect’s rights. The officer conveyed no warnings. Rather, we must address whether the suspect’s own recitation demonstrated he knew the rights protected by Miranda such that he voluntarily and intelligently could waive those rights even without an advisory having been given by law enforcement officials. Short, this case is not about the adequacy of Miranda warnings; instead, we focus on whether Carlson’s statements displayed knowledge that obviated the need for the warnings being given at all.

     In Florida v. Powell, the Supreme Court recently reaffirmed that Miranda created “‘procedural safeguards that require police to advise criminal suspects of their rights under the Fifth and Fourteenth Amendments before commencing custodial interrogation.’” It is “‘an absolute prerequisite to interrogation,’” the Court stated, “that an individual held for questioning . . . ‘be clearly informed that he has the right to consult with a lawyer and to have the lawyer with him during interrogation.’” Given the simplicity and importance of the advisory, Miranda declared that “we will not pause to inquire in individual cases whether the defendant was aware of his rights without a warning being given.” Further, the Miranda Court provided that “[n]o effective waiver of the right to counsel during interrogation can be recognized unless specifically made after the warnings we here delineate have been given.”

      In light of the foregoing, there should be little question but that law enforcement officers must affirmatively discharge their duties under Miranda whenever conducting a custodial interrogation. Miranda was meant to provide a clear rule, and the Supreme Court has determined that the advisory it prescribed is “too simple” and “too important” to invite “ex post facto inquiries” into whether it was required in the circumstances of a particular case. Notwithstanding this unambiguous directive from our highest court, we assume without deciding that a suspect theoretically could demonstrate full knowledge of the rights protected by Miranda and execute a valid waiver thereof even in the absence of an advisory by state officials. 

     The essential information that must be conveyed to a suspect in a Miranda advisory is (1) that he has the right to remain silent, (2) that anything he says can be used against him in a court of law, (3) that he has the right to the presence of an attorney, and (4) that if he cannot afford an attorney, one will be appointed for him prior to any questioning if he so desires.

    Here, Carlson unnecessarily repeated the first two components of the Miranda advisory, which suggested his knowledge of the law and his confidence in such knowledge were not commensurate. As to the third and fourth components, he stated only that “[a]n attorney will be appointed to represent me if I cannot afford one.” This lone statement both failed to demonstrate an awareness that he had a right to the presence of an attorney (as distinguished from mere eventual representation by an attorney) and that the right applied before, and continued during, any questioning. (“[T]he warning must inform the defendant that the right to counsel exists before and during interrogation.”) Rather than confirming his knowledge of the Miranda warnings, therefore, Carlson’s statements arguably demonstrated his incomplete understanding of his rights and highlighted the need for the advisory.

     We recognize, of course, that there is “no talismanic incantation” required by Miranda, , and courts will not construe the words used in a Miranda advisory as we might the language in a will or an easement. If the sum total of statements in a Miranda advisory reasonably conveys the essential information, the warning will be deemed constitutionally adequate. But even under this standard, a Miranda advisory may not be reduced to a right to silence and appointed counsel coupled with a warning that anything said will be admissible in court. When any element of Miranda is omitted, we do not presume it is common knowledge. While different words or phrasings may be used to communicate the necessary information, “[t]he four warnings Miranda requires are invariable.”

       Although Carlson’s attempted recitation of Miranda certainly demonstrated some familiarity with the warnings, it omitted essential information, most importantly the right to the presence of an attorney both before and during questioning. The Supreme Court authority cited by the state is thus readily distinguishable. In each of those cases, the suspects were informed of their right to the presence of an attorney during questioning (suspect advised of right to talk to appointed attorney “before any questioning” and informed he could exercise “any of these rights at any time” during interview); Duckworth, (suspect informed: “You have a right to talk to a lawyer for advice before we ask you any questions, and to have him with you during questioning.”); Prysock, (suspect advised, “You have the right to talk to a lawyer before you are questioned, have him present with you while you are being questioned, and all during the questioning.”). In contrast, Carlson’s statement that “[a]n attorney will be appointed to represent me if I cannot afford one” was accompanied by nothing clarifying the substance of his right to counsel as it related to the imminent interrogation. Accordingly, a knowing waiver of Miranda rights was not demonstrated here.

      The state maintains a general statement about the right to counsel is sufficient to satisfy Miranda, at least when no other statement is given suggesting a temporal limitation on the right.1 But see United States v. Noti, 731 F.2d 610, 615 (9th Cir. 1984) (general statement insufficient to alert suspect of right to counsel before and during questioning); United States v. Anthon, 648 F.2d 669, 672-73 (10th Cir. 1981) (same); Sanchez v. Beto, 467 F.2d 513, 514-15 (5th Cir. 1972) (same). But even those cases each involved an affirmative, unqualified advisory, albeit a general one, about the right to the presence of an attorney and are distinguishable on that basis. See Frankson, 83 F.3d at 81 (suspect told, “You have the right to an attorney.”); Caldwell, 954 F.2d at 498 (suspect informed, “You have a right for an attorney.”); Adams, 484 F.2d at 361 (suspect advised of “right to counsel”); Lamia, 429 F.2d at 374 (suspect informed “he had a right to an attorney”).

    Here, by contrast, Carlson’s acknowledgement of his right to counsel was more limited. It demonstrated only an understanding of his right to the appointment of counsel, as distinguished from a right to the presence of counsel.2 And, because it was immediately preceded by his statements regarding the admission of evidence “in a court of law,” Carlson’s comment in context clarified only his belief that he would be entitled to appointment of counsel at some unspecified stage in the criminal proceedings.

    In any event, we reject the state’s suggestion that it need not specifically articulate the right to counsel before and during questioning in light of the Supreme Court’s recent opinion in Powell. There, the suspect was advised that he had “the right to talk to a lawyer before answering any . . . questions” and that he could “use any of these rights at any time you want during the interview.” The Supreme Court . . . held that “[i]n combination, the two warnings reasonably conveyed Powell’s right to have an attorney present, not only at the outset of interrogation, but at all times.” We find the warning in this case adequate,” Powell emphasized, “only because it communicated just what Miranda prescribed.” Powell went on to describe the standard advisory used by the Federal Bureau of Investigation as “exemplary” insofar as it conveys “the same essential message” of Miranda that suspects can “‘talk to a lawyer . . . before . . . any question[ing]’” and “‘have the right to have a lawyer with [them] during questioning.’” Indeed, the two members of the Powell Court not joining the majority opinion on the merits of the issue, Justices Stevens and Breyer, expressed “doubt[] that warning a suspect of his ‘right to counsel,’ without more, reasonably conveys a suspect’s full rights under Miranda.” We therefore regard any controversy about the existence of a temporal requirement in Miranda as being settled by Powell. Both the majority and dissenting opinions emphasized the requirement that suspects be alerted that the right to counsel attaches before and during questioning. In Moorman, our own supreme court came to the same conclusion: a suspect must be advised “that the right to counsel exists before and during interrogation.” 

     The state next argues that Carlson’s dealings with law enforcement years ago, his past experience with the Miranda warnings, and his training as a paralegal should be considered when determining whether he knew his rights. The state does not cite any legal authority for this proposition or otherwise develop its argument on this point. A policy argument certainly may be made that such considerations should determine the adequacy of or need for a Miranda warning. But this court is not at liberty to adopt a rule so at odds with the purpose and clear requirements of Miranda.

      Miranda explains that its advisory was not created solely for “the subnormal or woefully ignorant” but was designed, in part, to overcome the inherent pressures of an interrogation and to “show the individual that his interrogators are prepared to recognize his privilege should he choose to exercise it. The need for the warning does not depend on a suspect’s personal history or occupation. And in the absence of an adequate warning--or an equivalent recitation by a suspect--we will not inquire whether the suspect nevertheless was aware of his or her rights.

     As noted above, Carlson’s own recitation was deficient because it did not acknowledge the right to the presence of counsel before and during interrogation. And although Carlson generally claimed to know his rights, we adhere to “the better view . . . that such an ambiguous assertion does not foreclose the need for specification of those rights by the police.”

       If the recitation of the Miranda advisory Carlson offered here were given by a law enforcement officer to a suspect, we would find it inadequate as a matter of law. We therefore uphold the trial court’s implicit determination that the same recitation did not demonstrate Carlson’s knowledge of the rights protected by Miranda so as to effectuate a valid waiver. 

8.8 Defendant Wayne Montgomery was convicted of possession of a sawed-off shotgun and three firearms. Montgomery asserted his right to an attorney. The federal agents then proceeded to photograph and fingerprint Montgomery. The following conversation then occurred.

Montgomery:
Am I being charged with each gun?

Agent Sherman:
 You will probably be charged with two counts.

Montgomery:
Did all of the guns fire?

Agent Sherman:
Yes. Why do you want to know?

Montgomery:
 The sawed-off was in pieces [in a duffel bag].

Agent Sherman:
 That is right, but it only took a minute to put together.

Montgomery:
Ya, but it was missing a spring.

Agent Sherman:
 Well, the State Police fired the gun and it worked. Did you have any problem firing the gun?

Montgomery:
I could not get it to work.

Montgomery then indicated that he did not want to talk any more about the firearms, and the conversation ended. His attorney unsuccessfully sought to suppress this statement, and it was introduced into evidence at trial as evidence that the defendant knowingly possessed the firearms. Did Montgomery initiate the conversation with Agent Sherman and waive his right to an attorney? See United States v. Montgomery, 714 F.2d 201 (1st Cir. 1983).

You Decide 8.7

United States v. Montgomery, 714 F.2d 201 (1st Cir. 1983)

Defendant/appellant Wayne Montgomery was convicted in a jury trial of possession of a shotgun in violation of 26 U.S.C. § 5861(d) and possession of three firearms in violation of 18 U.S.C. Appendix § 1202. On appeal, he challenges the denial of his motion to suppress certain postarrest statements made to an arresting law enforcement agent. We must decide whether those statements resulted from custodial interrogation in violation of appellant’s rights to remain silent and to consult with an attorney before making any statements. In December of 1981, pursuant to a search warrant, local police accompanied by agents of the federal Bureau of Alcohol, Tobacco and Firearms (“the ATF”) searched a residence in Weymouth, MA, and recovered several firearms, including three with whose possession appellant was ultimately charged. Appellant, who was present in the house at the time of the search, was arrested at that time by local police on charges not relevant to this appeal. About 7 months later, appellant was arrested in Milford, MA, by ATF agents pursuant to a warrant alleging that he had violated the federal firearms laws. After informing appellant of his Miranda rights, ATF agents transported him to Boston. There he was shown an ATF form entitled “Waiver of Right to Remain Silent and of Right to Advice of Counsel”. Appellant initialed each statement in the “Statement of Rights” portion of the form, which explained his rights to remain silent and to have the advice and representation of counsel. He refused to sign the portion of the form waiving those rights until he had spoken with an attorney. Agents then proceeded to photograph and fingerprint appellant. According to ATF agent Sherman, appellant initiated the following conversation after being fingerprinted:

Montgomery: Am I being charged with each gun?

Agent Sherman: You will probably be charged with two counts.

Montgomery: Did all of the guns fire?

Agent Sherman: Yes. Why do you want to know?

Montgomery: The sawed-off was in pieces.

Agent Sherman: That is right, but it only took a minute to put together.

Montgomery: Ya, but it was missing a spring.

Agent Sherman: Well, the State Police test fired the gun and it worked. Did you have any problem firing the gun?

Montgomery: I could not get it to work.

Appellant, again according to agent Sherman’s statement, then indicated that he did not want to talk any more about the firearms, and their conversation closed.

Agent Sherman’s memorandum recounting the conversation was prepared during pretrial discovery and given to defense counsel. Appellant moved to suppress his statements reported in the memorandum on the basis that they were made in the absence of counsel and after he had specifically refused to sign a waiver of his constitutional rights without the advice of counsel. That motion was denied, on the basis of the above factual background, which was stipulated, and agent Sherman’s testimony, essentially summarizing the above facts, was admitted at trial. The jury, during the course of its deliberations, requested that it be allowed to rehear that testimony, and its request was granted.

1. Custodial Interrogation

The Fifth Amendment does not bar the admission of volunteered statements. We therefore must first decide whether appellant’s statements resulted from custodial interrogation. Though appellant initiated the conversation, agent Sherman extended the conversation with express questions of his own. Appellant made incriminating statements only after agent Sherman had interjected questions. The Supreme Court has held that “the Miranda safeguards come into play whenever a person in custody is subjected to either express questioning or its functional equivalent . . . [i.e.,] any words or actions on the part of the police . . . that the police should know are reasonably likely to elicit an incriminating response from the suspect.” Since the questioning here was express, we have no occasion to go farther. This was custodial interrogation. We are thus required to address the issue of waiver.

2. Waiver

Even though appellant’s statements resulted from custodial interrogation without the presence of counsel, they were nonetheless properly admitted if appellant waived his rights to remain silent and to the presence of an attorney. “The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently.”  Such waiver need not be expressly stated or written.

“An express written or oral statement of waiver of the right to remain silent or of the right to counsel is usually strong proof of the validity of that waiver, but it is not inevitably either necessary or sufficient to establish waiver. The question is not one of form, but rather whether the defendant in fact knowingly and voluntarily waived the rights delineated in the Miranda case.” 

But a heavy burden is on the government to demonstrate waiver. “The courts must presume that a defendant did not waive his rights; the prosecution’s burden is great; but at least in some cases waiver can be clearly inferred from the actions and words of the person interrogated.” The government argues here that because appellant initiated the conversation with agent Sherman, he waived his Fifth Amendment rights even as to questions posed by the agent. It points to the fact that appellant terminated as well as initiated the conversation as evidence that he knowingly and voluntarily waived his rights, answering questions only at his own selection. In arguing that appellant’s waiver of his rights can be inferred from his initiation of the conversation, the government relies on Edwards v. Arizona. But any such implication in Edwards has been clearly dispelled by Oregon v. Bradshaw, which was decided after oral argument in this case. The Court explained its holding in Edwards:

“We did not there [in Edwards] hold that the ‘initiation’ of a conversation by a defendant such as respondent would amount to a waiver of a previously invoked right to counsel; we held that after the right to counsel had been asserted by an accused, further interrogation of the accused should not take place ‘unless the accused himself initiates further communication, exchanges, or conversations with the police.’”

But even if a conversation taking place after the accused has ‘expressed his desire to deal with the police only through counsel,’ is initiated by the accused, where reinterrogation follows, the burden remains upon the prosecution to show that subsequent events indicated a waiver of the Fifth Amendment right to have counsel present during the interrogation . . . .

It is therefore clear that the mere fact that a suspect, after requesting counsel, “reopened the dialogue” does not end the inquiry as to waiver. The “totality of the circumstances” must still be considered in determining “whether the purported waiver was knowing and intelligent.” The burden, as always, is on the government and is a heavy one. In the case at bar, according to agent Sherman’s statement, after appellant read and initialed the form informing him of his rights and had requested counsel, he was photographed and fingerprinted. The conversation, above set forth, followed. We conclude that the lapse of time between appellant’s request and the conversation was not an extended period, probably less than an hour. The question asked by appellant, “Am I being charged with each gun?” was a natural, if not inevitable, query that would occur to one in his situation, who had been present seven months earlier when several guns had been seized. The answer (“You will probably be charged with two counts”) was unresponsive; it obviously referred to the two qualitatively different offenses described in the indictment and conveyed no information as to the number of guns with which appellant was being charged. Either because of this nonresponsiveness or because appellant knew enough about the law to know that violation of the firearms law involved the possession of a firearm that was operable, he asked his second question (“Did all of the guns fire?”). This was the critical point at which the presence or absence of appellant’s waiver of his right to counsel must be determined. It seems to us that both questions dealt with the nature of the charges against him, particularly with the quantity of guns he was being charged with possessing. There was no affirmative statement made, no hint of willingness to talk about his involvement, and no suggestion that he had changed his mind in the short interval that had elapsed since he requested counsel before he agreed to waive his rights. In short, we see no evidence of anything, external or internal, that would support a finding of a “knowing and intelligent” abandonment of the position taken so clearly so recently, much less a finding that the government had successfully carried its heavy burden. The case seems to us very little different from one where the “dialogue” consisted solely of a suspect asking one question concerning the nature of the charges against him. If such were to be held an “open Sesame,” the opportunities for eviscerating all protective discipline and restraint in custodial interrogation would be immense. This case illustrates the accelerating speed with which one descends a slippery slope. After answering affirmatively appellant’s question whether all guns fired, agent Sherman, without renewing any warning, asked: “Why do you want to know?” The relevant inquiry here is: why did the agent want to know appellant’s thinking? One neutral possibility is sheer idle curiosity. But the other possibilities are not neutral: (1) to keep the conversation going in the hope that something would turn up and (2) to elicit incriminating information. There is no proper justification. In the instant case, once the agent’s question was put, appellant’s answer, that “the sawed-off” was in pieces might have been incriminating. The weapon had been found, disassembled, in a duffel bag in the bedroom of the house where appellant had been arrested the previous December. It is unclear whether appellant could have observed at the time that the shotgun was taken out of the duffel bag in pieces. If he could have, his answer to agent Sherman--that it was in pieces--did not add to the case against him. But the agent continued the chat, saying, “That is right, but it only took a minute to put together.” Then, appellant proceeded to dig himself in by showing his intimate knowledge of the weapon (“Ya, but it was missing a spring.”) a fact relevant to prove that he possessed it. The agent replied that the gun test fired and then added, we can only conclude, calculatedly: “Did you have any problems firing the gun?”--a question which, whether answered “yes” or “no,” would entrap appellant into incriminating himself most directly. We view this colloquy as a not untypical case history of what is likely to happen if law enforcement officials are permitted without reiterating that further talk is not compelled, to use a suspect’s simple, not-guilt-suggestive question as a license to launch a fishing expedition. Our view of the case law suggests that, were we to conclude that appellant here had waived his rights to be silent and to have counsel with him, we would have staked out a position less respectful of a suspect’s rights than the great majority of courts with whose decisions we are familiar. We have thought it convenient to examine the decisions of the courts of appeals cited by the Supreme Court in Edwards v. Arizona, for the proposition that a valid waiver of an invoked right to counsel “is possible.” All of the cited decisions finding waiver contained far more affirmative indications by the accused that he did not need counsel or was willing to talk than in the case at bar, and in most of the cases, there was no question asked by the police after the accused had requested counsel. The Court’s recent decision finding waiver, Oregon v. Bradshaw, is readily distinguishable from our case. In response to the accused’s initiation--“What is going to happen to me now?”--the police officer in Bradshaw gave a thorough reminder of the accused’s Fifth Amendment rights before proceeding with the conversation: “The officer answered by saying ‘You do not have to talk to me. You have requested an attorney and I don’t want you talking to me unless you so desire because anything you say--because--since you have requested an attorney, you know, it has to be at your own free will.’”  Furthermore, the incriminating statements in Bradshaw were not the result of interrogation, but of a voluntary polygraph examination, which was conducted only after the accused had signed a written waiver.  Here, the “totality of circumstances” reveals (1) a suspect who, after checking the Advice of Rights form, refused to take the last step and waive those rights until he had seen his lawyer; (2) within a short time of his asking the agent a question in an effort to understand the extent of the charges against him; (3) a nonresponsive answer by the agent; (4) a second question by the suspect apparently addressed to the same end; and (5) the initiation of questioning by the agent serving no legitimate purpose, and without being preceded by any renewed warning. We have found no appellate case that, under a similar combination of circumstances, has found or upheld a finding of waiver.

You Decide
Alexander Texidor was arrested by federal authorities for the unlawful purchase of firearms and agreed to provide the FBI with information concerning other individuals involved in the illicit trade in firearms. This led to the arrest of Luis Gonzalez-Lauzan Sr. on January 8, 2002. On January 28, 2002, Texidor was murdered and Senior and his son, Gonzalez-Lauzan Jr., and two other individuals were indicted for the murder in September 2002. Gonzalez-Lauzan Jr. was in prison on unrelated charges prior to the indictment when he was questioned by state and federal authorities in the interview room of the courthouse regarding Texidor’s murder. The three officers made a decision not to administer the Miranda warnings and spent between 2 ½ and 3 hr talking to Gonzalez-Lauzan Jr. The officers explained that they were working on a murder investigation and believed that Gonzalez-Lauzan Jr. was involved. The officers instructed Gonzalez-Lauzan Jr. that “we are not asking you any questions. We don’t want you to say anything. We just have something to say to you and we ask that you listen to it so that you can understand where we are coming from.” The officers described the evidence linking Gonzalez-Lauzan Jr. to the killing in detail and instructed him several times merely to listen when he occasionally interjected and denied involvement. After roughly 2 ½ hr, Gonzalez-Lauzan Jr. interrupted and exclaimed, “[O]kay, you got me.” Gonzalez-Lauzan Jr. was then immediately read his Miranda rights, and he signed a form agreeing to waive his rights. He admitted that he had instructed the co-conspirators to teach Texidor a lesson, that he had provided the murder weapon, and that he had been present at the killing. Is Gonzalez-Lauzan Jr.’s confession admissible? See also United States v. Gonzalez-Lauzan Jr., 437 F.3d 1128 (11th Cir. 2006). 

Gonzalez-Lauzan Jr., 437 F.3d 1128 (11th Cir.2006)

Lauzan contends that he was interrogated by police in violation of his Fifth and Sixth Amendment rights and that the district court erred by denying his motion to suppress statements he made after he was read Miranda warnings.1 The district court suppressed his statements made before the warnings, but Gonzalez-Lauzan argues that the district court also should have suppressed his statements made after the warnings because of the continuous interrogation and the police’s delay in administering the warnings. After review and oral argument, we affirm.
    In January 2002, Alexander Texidor (“Texidor”) was arrested by federal authorities for the illegal purchase of firearms. Following his arrest, Texidor agreed to cooperate with law enforcement. Texidor’s cooperation led to the January 8, 2002, arrest of Luis Gonzalez-Lauzan, Senior (“Senior”), Gonzalez-Lauzan’s father, on firearms charges.
Attorney Peter Raben (“Raben”) represented Senior. In January 2002, Raben met with Senior several times, usually in the presence of Senior’s son, Gonzalez-Lauzan. According to Raben’s subsequent testimony, prior to the death of Texidor, Senior had decided to resolve the firearms charges against him by plea. However, on January 28, 2002, Texidor was murdered.
    In either March or April 2002, Gonzalez-Lauzan was incarcerated at the Federal Detention Center in Miami for a violation of supervised release on a prior conviction. This incarceration was unrelated to the death of Texidor. Gonzalez-Lauzan retained Raben, the same attorney who had represented his father, to represent him with respect to his supervised release violation. Sometime in June or July 2002, Gonzalez-Lauzan resolved the violation of supervised release by an agreement to serve 10 months’ incarceration.
   On July 11, 2002, Gonzalez-Lauzan and three codefendants, including Senior, were indicted on charges related to the murder of Texidor. On September 18, 2002, Senior was arrested and made his initial appearance in the Texidor matter, represented by Raben.
The interview of Gonzalez-Lauzan at issue in this case also occurred on September 18, 2002. On March 27, 2003, Gonzalez-Lauzan moved to suppress incriminating statements he made to the officers during that interview. The district court referred Gonzalez-Lauzan’s motion to suppress to a magistrate judge, who held a hearing. On June 5, 2003, the magistrate judge submitted a Report and Recommendation making findings about the interview, which the district court later adopted in full. The parties do not dispute that the interview transpired as follows.

    On September 18, 2002, Gonzalez-Lauzan was serving his sentence for violating supervised release on a previous conviction; he had not yet been arrested or made his initial appearance on the murder indictment in this case. That afternoon, Hialeah, Florida Police Officer Albert Nabut (“Nabut”), Hialeah Police Detective Ralph Nazario (“Nazario”), and Special Agent Jackie Elbaum (“Elbaum”) of the Bureau of Alcohol, Tobacco, and Firearms (collectively, “officers”), took Gonzalez-Lauzan out of the Federal Detention Center to an interview room in the courthouse. Once in the interview room, the three officers spent between 2 ½ and 3 hr talking to Gonzalez-Lauzan.

    The three officers made a decision not to administer Miranda warnings to Gonzalez-Lauzan at the beginning of this meeting. Instead, the officers decided that they would simply describe to Gonzalez-Lauzan the evidence the government had accumulated against him with respect to his involvement in Texidor’s murder. The officers hoped that the strength of this evidence would persuade Gonzalez-Lauzan to talk about his participation in the killing of Texidor. The officers planned to give Gonzalez-Lauzan Miranda warnings only if it became apparent that Gonzalez-Lauzan would be willing to make a custodial statement.

    The officers began the session by explaining to Gonzalez-Lauzan that they were working on a murder investigation, that they believed Gonzalez-Lauzan was involved in the murder, and that they knew Gonzalez-Lauzan had been represented by counsel previously. Gonzalez-Lauzan responded, “I know my rights.” Before proceeding further, the officers instructed Gonzalez-Lauzan that “we are not asking you any questions. We don’t want you to say anything. We just have something to say to you and we ask that you listen to it so that you can understand where we are coming from.”

    After this introductory admonition, the officers described the evidence they had accumulated against Gonzalez-Lauzan in detail. They told Gonzalez-Lauzan that his father had been arrested in relation to Texidor’s death. The officers explained that they had done extensive surveillance of Gonzalez-Lauzan and his family, had analyzed phone records, and had obtained the cooperation of one of Gonzalez-Lauzan’s coconspirators, all leading them to believe that Gonzalez-Lauzan had orchestrated the murder of Texidor.

    At several points during this description, the officers instructed Gonzalez-Lauzan just to listen and told him that the officers did not have any questions. Gonzalez-Lauzan mostly listened to the evidence, occasionally saying things like, “I’m no mastermind,” “I’m not the kingpin,” or “I’m not the person.” At times, the officers would allow a few minutes of silence to see if there was any response from Gonzalez-Lauzan.

    Approximately 2 ½ hr into the meeting, Gonzalez-Lauzan stated suddenly, “okay, you got me.” Gonzalez-Lauzan was then immediately read his Miranda rights. Gonzalez-Lauzan signed a form indicating that he understood his Miranda rights and agreed to waive them and speak to law enforcement.

    At the onset of the postwarning interrogation, Gonzalez-Lauzan indicated that he would prefer not to answer any questions about his father. In response to Gonzalez-Lauzan’s request, the officers agreed and did not ask him any questions about his father. During the interrogation, Gonzalez-Lauzan made multiple incriminating statements. Gonzalez-Lauzan admitted that he instructed the coconspirators to teach Texidor a lesson, that he had provided the murder weapon and silencer to codefendant James Wiggins, and that he had been present when Wiggins shot and killed Texidor.

    In his motion to suppress, Gonzalez-Lauzan argued that the district court should suppress his statements made both before and after he signed the waiver of his Miranda rights. Gonzalez-Lauzan argued that at the time of the interview, he was represented by an attorney, Raben, and that Gonzalez-Lauzan had invoked his right to counsel. Gonzalez-Lauzan also contended that he was interrogated in violation of his Fifth Amendment rights under Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

    The magistrate judge recommended that Gonzalez-Lauzan’s pre-Miranda statements be suppressed, but that the statements made after waiving his Miranda rights should be admitted. Citing Rhode Island v. Innis, 446 U.S. 291, 100 S. Ct. 1682, 64 L. Ed. 2d 297 (1980), the magistrate judge concluded that even though the officers had not asked Gonzalez-Lauzan any questions during the first portion of the interview, their presentation of evidence to Gonzalez-Lauzan under the circumstances constituted “the functional equivalent” of express questioning because Gonzalez-Lauzan’s pre-Miranda statement “was not spontaneous but was in response to words and actions on the part of the police, that the police knew were likely to elicit an incriminating response.” As such, the magistrate judge recommended that the district court suppresses the statement, “okay, you got me,” which Gonzalez-Lauzan made before being read his Miranda rights.

      The magistrate judge next found that once the officers read Gonzalez-Lauzan his Miranda rights, Gonzalez-Lauzan waived those rights “knowingly, freely and voluntarily.” The magistrate judge noted that Gonzalez-Lauzan “understand[s] and reads and writes English, he went to high school and appeared to understand and affirmatively waive his Miranda rights.” The magistrate judge also found that “during the meeting, there was no hostility between the parties and all the parties were respectful of each other . . . . There were no threats or coercion by police.” The magistrate judge found that Gonzalez-Lauzan had previously received counsel from Raben, but made no findings as to whether Raben was representing Gonzalez-Lauzan at the time of the interview.2 Rather, the magistrate judge determined that, in any event, Gonzalez-Lauzan did not ask to speak to an attorney and did not advise law enforcement that he was represented by counsel at any time during the September 18, 2002 interview.3 Based on these facts, the magistrate judge recommended that the district court denies Gonzalez-Lauzan’s motion to suppress with respect to the statements Gonzalez-Lauzan made after signing the waiver of his Miranda rights.

    On July 3, 2003, the district court affirmed and adopted the Report and Recommendation without revision, denying objections by both parties. The district court therefore suppressed the statement, “okay, you got me,” but denied Gonzalez-Lauzan’s motion to suppress with respect to all other statements.

    A jury trial was held between January 20, 2004, and January 29, 2004. On January 29, 2004, the jury returned a verdict finding Gonzalez-Lauzan guilty of seven charges, including the intentional killing of Texidor. . . . On May 17, 2004, Gonzalez-Lauzan was sentenced to life imprisonment. In his direct appeal, Gonzalez-Lauzan now challenges the district court’s ruling on his motion to suppress on both Fifth and Sixth Amendment grounds.4
    In arguing about the admissibility of Gonzalez-Lauzan’s postwarning statements, both parties focus on the Supreme Court decisions in Oregon v. Elstad, 470 U.S. 298, 105 S. Ct. 1285, 84 L. Ed. 2d 222 (1985) and Missouri v. Seibert, 542 U.S. 600, 124 S. Ct. 2601, 159 L. Ed. 2d 643 (2004), two cases addressing delayed Miranda warnings administered after the police had already begun questioning a defendant. Gonzalez-Lauzan contends that Seibert controls and renders his statements inadmissible. The government asserts that Seibert is materially different and that Elstad controls. Alternatively, the government contends that Gonzalez-Lauzan’s warned statements are admissible under Seibert. Thus, before discussing Gonzalez-Lauzan’s case, we review both decisions in detail. . . .

     For purposes of our analysis, we assume, but do not decide, that the initial interaction between Gonzalez-Lauzan and the police constituted an interrogation and that Miranda warnings were applicable at the outset of the meeting. Given that the police did not ask Gonzalez-Lauzan any questions and three times instructed him explicitly just to listen, it is not clear that the first portion of the officers’ interview of Gonzalez-Lauzan constitutes an “interrogation” under Innis. However, on appeal the government does not challenge the magistrate judge’s ruling that the first segment was the “functional equivalent” of an interrogation or that the district court was correct to exclude Gonzalez-Lauzan’s prewarning statement, “okay, you got me.”

     Rather, the government argues that Seibert is wholly inapplicable because the officers did not ask Gonzalez-Lauzan any questions in the first segment and did not deliberately use an interrogation technique designed to undermine the effectiveness of the Miranda warnings by obtaining unwarned incriminating statements and then using them in the warned segment in order to undermine the effectiveness of the Miranda warnings. Instead, the officers withheld the warnings only in an attempt to gain credibility and establish rapport with Gonzalez-Lauzan and always intended to give warnings before asking him any questions. The government stresses that the officers’ intent not to engage in any prewarning questioning is evidenced by (1) the investigator’s introductory admonition, (2) the officers’ repeating three times that they were not going to ask questions and he should just listen, and (3) the officers’ reading of the Miranda warnings immediately upon Gonzalez-Lauzan stating “okay, you got me” and without first pursuing any questioning or obtaining any detail. The government argues that the magistrate judge correctly found that Gonzalez-Lauzan understood and waived his Miranda rights knowingly, freely, and voluntarily.

     In reply, Gonzalez-Lauzan emphasizes that Seibert’s focus is not on whether questions were actually asked but on whether there was a two-step interrogation in which the police deliberately withheld Miranda warnings during the first segment. Gonzalez-Lauzan stresses that Seibert is triggered when a two-step interrogation is involved and Miranda warnings are applicable at the outset but the police make a deliberate decision to withhold those warnings. Gonzalez-Lauzan points out that on appeal, the government does not dispute that the first phase was an interrogation, that Miranda applied, and that the police intentionally delayed Miranda warnings. According to Gonzalez-Lauzan, Seibert controls, the police’s two-step technique undermined his Miranda warnings, and his postwarning statements are inadmissible.

      We need not resolve this dispute over whether Elstad or Seibert controls, because although Elstad is at one extreme and Seibert is at another extreme, both decisions provide important guidance. Under both decisions, the question here becomes whether Gonzalez-Lauzan voluntarily waived his Miranda rights. In answering that question, Elstad relied on a presumption that a defendant’s waiver is voluntary in the absence of circumstances showing otherwise. In contrast, the Seibert plurality looked more to whether the Miranda warnings given to a reasonable person in the suspect’s shoes could function effectively as Miranda requires and required a multifactor test to determine their effectiveness. The fifth vote in Seibert more narrowly concluded that midstream Miranda warnings did not function effectively when the officers in a calculated way first obtained warned statements and then used them in the warned segment to undermine the midstream warnings. Having carefully considered both decisions and the record in this case, we conclude that the Miranda warnings in Gonzalez-Lauzan’s circumstances could and did function effectively, that Gonzalez-Lauzan voluntarily waived his Miranda rights, and that Gonzalez-Lauzan’s warned statements are admissible under both Elstad and Seibert.

     First, the two-step interrogation in this case, albeit continuous, is materially different from that in Seibert. Seibert involved a two-step technique adapted to obscure the Miranda warnings by not giving them until after the defendant had confessed, and then using the defendant’s own incriminating statements to pressure him to repeat them in the warned segment of the interrogation. In sharp contrast with Seibert, the officers asked no questions of Gonzalez-Lauzan at all during the first segment, nor did Gonzalez-Lauzan offer any detailed information concerning his involvement in Texidor’s murder until after he had waived his Miranda rights. Moreover, during the first segment, the officers at several points told Gonzalez-Lauzan just to listen and that they did not have any questions for him. Indeed, the magistrate judge expressly found that there were no threats or coercion by the police and Gonzalez-Lauzan understood his Miranda rights. There was no hostility, and all parties were respectful of each other. Accordingly, we conclude that the Miranda warnings did function effectively in Gonzalez-Lauzan’s circumstances and that Gonzalez-Lauzan has shown no error in the magistrate judge’s finding that he knowingly and voluntarily waived his Miranda rights.

     Second, and more importantly, even assuming Seibert controls and applying both the multifactor test of the Seibert plurality and Justice Kennedy’s narrower test, it is clear that the Miranda warnings as administered in Gonzalez-Lauzan’s case would meaningfully apprise a reasonable suspect of his right or choice to remain silent and were thus effective in this case.

    With respect to the Seibert plurality’s multifactor test, the first factor to consider is whether the prewarning questions and answers were complete and detailed. Id. Because Gonzalez-Lauzan was asked no questions and gave no answers before he received the Miranda warnings, the first factor strongly suggests that the warnings were effective.

    The second factor concerns the degree to which the defendant’s prewarning and postwarning statements overlapped. Given that Gonzalez-Lauzan made only a single brief incriminating statement in the prewarning stage of the interview, the complete interrogation of Gonzalez-Lauzan that followed the warnings bore little resemblance to his prewarning statement. Seibert stressed that after the police finished the unwarned phase of the interrogation, “there was little, if anything, of incriminating potential left unsaid.” In contrast, the only statement Gonzalez-Lauzan made during the unwarned interrogation was, “okay, you got me.” All the detailed incriminating statements Gonzalez-Lauzan made after he had waived his Miranda rights. While this case involves a two-step interrogation, the technique employed by the officers during the first phase is wholly different from that used in Seibert. As such, the second factor mentioned by the plurality also demonstrates strongly that Gonzalez-Lauzan’s postwarning statements were properly admitted.

    The third and fourth considerations mentioned by the Seibert plurality focus on the timing and setting of the two rounds of questioning. Although these factors clearly favor Gonzalez-Lauzan, they carry little weight in light of the fact that Gonzalez-Lauzan was asked no questions and gave no answers in the first phase of the interview.

     As to the fifth factor, the continuity of the two rounds of questioning, Seibert focused on whether it would have been unnatural at the second stage to repeat what had been said during the first stage. In this case, because Gonzalez-Lauzan said very little in the first stage, there was virtually nothing for him to repeat during the second round of interrogation. Thus, it remained objectively reasonable for him to refuse to make incriminating statements during the second phase. Indeed, during the second phase, Gonzalez-Lauzan refused to answer the officers’ questions about his father, demonstrating that Gonzalez-Lauzan understood that he retained a choice whether to answer or not.

     Accordingly, even under the Seibert plurality’s multifactor test, the prewarning interaction did not render the Miranda warnings ineffective to a reasonable suspect, and Gonzalez-Lauzan’s waiver of his Miranda rights was voluntary and constitutionally valid.

      Additionally, and importantly, we cannot say that the two-step technique employed here is of the type that was the narrow focus [**32] of Justice Kennedy’s opinion. His opinion rejected applying the plurality’s multifactor test to every two-stage interrogation. The officers here did not engage in the type of two-stage questioning or strategy, which Justice Kennedy concluded distorted Miranda and required Miranda plus curative steps. The first phase here did not seek to elicit any incriminating statements as occurred in Seibert, but rather the officers repeatedly told Gonzalez-Lauzan just to listen. Also, the officers did not have prewarned incriminating statements with which to cross-examine Gonzalez-Lauzan in order to pressure him to repeat them and thereby undermine the Miranda warnings. Nor did Gonzalez-Lauzan’s postwarning statements relate to the substance of his single, brief prewarning statement. We do not say that Justice Kennedy’s test is satisfied, but rather we conclude that his test does not apply to this type of two-step interrogation.

    In summary, during their presentation of evidence to Gonzalez-Lauzan, the officers repeatedly informed Gonzalez-Lauzan that he should just listen and that they were not asking him any questions. Because the officers had yet to ask Gonzalez-Lauzan a single question, the Miranda warnings they provided--advising Gonzalez-Lauzan that he need not answer questions--were not inconsistent with the first phase of the interview where they told him just to listen. Nothing in the record suggests that Gonzalez-Lauzan’s waiver of his rights was uninformed, coerced, or involuntary. We conclude that the midstream Miranda warnings offered by the officers did not fail to offer Gonzalez-Lauzan or a reasonable suspect “a genuine choice whether to follow up on [his] earlier admission.”

 Chapter 9: Eyewitness and Scientific Identifications

An armed robber entered a food store in Brewer, ME. Witnesses reported to the police that the man was carrying a shotgun and demanded money that he stuffed into a paper bag, and fled. Sixteen-year-old Thomas was walking on a nearby street in the evening and spotted a man roughly 60 ft from him with “bushy hair” and a beard, wearing dark clothes, and carrying a paper bag and a “long object.” Thomas was unaware that a robbery just had been committed. He watched as the man drove away in a “good looking” truck with mag wheels. The area was illuminated by a single streetlight.

When questioned by the police, Thomas provided a description of the robber and immediately was taken to Commeau’s home. He identified the truck in the driveway as being the truck that he had seen earlier at the scene of the robbery. Two uniformed officer escorted the handcuffed Commeau out of the house. Commeau had bushy hair and a beard. Thomas was sitting in a squad car with a police officer 60 ft from where Commeau was standing. After a minute, despite the fact that it was “after dark,” Thomas identified Commeau as the perpetrator.

   A search of Commeau’s house failed to result in the seizure of incriminating material. Two individuals who had been in the store were unable to identify Commeau. Thomas earlier had told a schoolmate that he could not be sure of the identity of the person whom he had seen leaving the store. As a judge, would you permit Thomas to testify that he identified Commeau following the alleged robbery? See State v. Commeau, 409 A.2d 247 (Me. 1979).

State v. Commeau, 409 A.2D 247 (ME, 1979) 

Defendant Robert Commeau appeals from the judgment of conviction entered in Superior Court after a Penobscot County jury found him guilty of robbery (Supp. 1979). He bases his appeal on the ground that the presiding justice erred in admitting evidence of an out-of-court identification by the only prosecution witness who identified defendant as being connected to the crime. Because we find that the State failed at the suppression hearing to show the reliability of the identification by clear and convincing evidence, we sustain the appeal.

     At the pretrial hearing on defendant’s motion to suppress the out-of-court identification, the evidence showed that during the evening of December 6, 1978, an armed robbery occurred at a food store in Brewer, ME. Upon their arrival at the scene, the police were told that a man carrying a shotgun had entered the store, demanded and received money in a paper bag, and run away with it. No one in the store could identify the perpetrator because he had worn a thermal underwear shirt around his face.

      The only person who could attempt an identification was Thomas, a 16-year-old boy, who had been walking on a street near, but out of sight, the store when he saw a man with bushy hair and a beard, wearing dark clothes, carrying a paper bag and a long object, and come running from the direction of the store. While making his observations--all from a distance of at least 60 ft, after dark--Thomas was unaware that a robbery had occurred. The man jumped into and drove away a truck that had earlier caught Thomas’ attention; it was a “good looking” white Ford Ranchero, with mag wheels.

     Soon thereafter Thomas’ description to the police of the Ranchero prompted several of them to go to defendant’s home. As the officers were arresting and handcuffing defendant, another officer was bringing Thomas and his brother (who had been in [**3]  the store during the robbery) to defendant’s house in a police car. Thomas identified the Ranchero parked in defendant’s driveway as being the same vehicle he had seen earlier that evening. After a minute or two, Thomas watched as two uniformed police officers brought a handcuffed defendant--who had bushy hair and a beard--out of the house. From a distance of 60 ft, Thomas said that defendant was the same man he had seen running near the robbery scene.

     A search of defendant’s house immediately after his arrest turned up no incriminating evidence. Two of the people who had been in the food store during the robbery were brought to the police station, but could not confirm Thomas’ identification of defendant. At the suppression hearing, Thomas conceded that prior to the hearing, he had told a schoolmate that he could not be sure who the person was he had seen after the robbery.

   The Superior Court denied suppression of the out-of-court identification. Although finding that the viewing of defendant while handcuffed and in the custody of two uniformed officers was “certainly suggestive,” the presiding justice concluded that Thomas had “had some opportunity to make an independent judgment.” The court held that the State had shown, by clear and convincing evidence, that Thomas’ identification had a basis independent of the suggestive showup. At trial, held the next day after the suppression hearing, Thomas testified, over defense counsel’s objection, to his observations outside the store and defendant’s home. Defendant has renewed his objection on appeal to this court.

     The impermissibly suggestive circumstances of the out-of-court identification require the State to show, by clear and convincing evidence, that the identification was reliable. “Clear and convincing” is a standard of proof greater than “preponderance” of the evidence but less than “beyond a reasonable doubt.” When we look at all of the evidence in the record of the suppression hearing in a light most favorable to the State, we are forced to say that the evidence does not meet the State’s “clear and convincing” burden of proof. The circumstances surrounding the confrontations outside the store and later outside defendant’s house detract from the reliability of Thomas’ out-of-court identification. His opportunity to view the perpetrator shortly after the robbery was limited by the shortness of time (a few seconds), the distance (60 feet), and the lighting at night (one streetlight in the general vicinity). Also, at the time, Thomas did not know a robbery had occurred and thus did not have that reason to give the individual his particular attention. In addition, the circumstances prevailing at defendant’s house when Thomas made his identification were powerfully suggestive: A similar, unusual-looking vehicle was parked in defendant’s driveway; defendant, as did the robber, had bushy hair and a beard; the police brought defendant in handcuffs out of his house toward a police car; and the 16-year-old boy making the identification was seated with a police officer in the front seat of one police car surrounded by other police cars and officers. The fact that Thomas immediately made an identification is not necessarily the evidence of reliability; rather, it may indicate that he yielded to the suggestivity of the circumstances.

      We must conclude, then, that in permitting evidence at trial of Thomas’ out-of-court identification--the only evidence linking defendant to the crime--the presiding justice committed error seriously prejudicial to defendant. 

Five young boys in their late teens were walking down a road in Villalba, Puerto Rico, when they were confronted by two strangers. One of the men, Cassianno Schmer, aimed a rifle at the boys, asked what was going on, and fired a shot in the air. When one of the boys began walking away, Schmer shot and killed the boy. He  then immediately wounded another one of the boys. Both attackers immediately fled and the police located the getaway car in a vacant lot. Schmer was subsequently detained brought to the police station at 3 a.m. He was brought before the boys, who had been together at the police station for 9 hr following the attack. A police officer remarked “This is him, isn’t it?” They all answered that they were certain that Schmer was the gunman.

  According to the First Circuit Court of Appeals, the boys saw the defendant for about a minute during the attack. Although nearing sunset, there was light, the weather was clear, and the witnesses were between 20 and 40 ft from the assailant. The boys were able to testify about the length of the rifle and the color of the barrel and the butt, and were able to identify the color of the assailant’s automobile and that the car had magnesium wheels. However, they had “almost nothing to say” about the physical characteristics of the armed assailant other than that he wore a white T-shirt and one witness said his hair was “shaggy.” The defendant wore a colored tee shirt when apprehended and presented to the boys. None of the witnesses were able to describe the assailant’s age, build, height, weight, skin color, clothing, or other aspects of their appearance. Schmer filed an unsuccessful motion to prohibit the prosecution from asking the victims to identify the perpetrator in the courtroom on the grounds that police show up violated due process and created a risk of irreparable misidentification. His conviction was affirmed by Puerto Rican courts and he filed a writ of habeas corpus in federal court. How would you rule in this case? Velez v. Schmer 742 F.2d 249 (1st Cir. 1984). 

Velez v. Schmer, 724 F.2d 249 (1st Cir. 1984)

On January 12, 1973, at approximately 5:30 p.m., five boys in their late teens were walking down a road in Villalba, Puerto Rico, when they were suddenly confronted by two men who were unknown to them. One of the men held a rifle. He aimed it at the boys, asked what was going on, and then fired a shot in the air. When one of the boys continued walking, the man shot and killed the boy and then immediately fired upon and wounded another. Both men immediately fled in an automobile. The boys described the car in detail to the police, who, 5 hr later, found it in the area, being driven by petitioner’s cousin. They were unable to stop him, but 15 min afterward, discovered the car, vacant. 

Petitioner was brought to the police station at 3:00 a.m. He was shown to the boys there with the statement, “This is him, isn’t it?” This they answered in the affirmative. Thereafter, they identified petitioner in the courtroom. The station identification was not introduced by the Commonwealth, but was advanced, unsuccessfully, by petitioner as a ground for excluding in-court identifications.

Our decision is controlled by the standards set out in Manson v. Brathwaite, whether, viewing the “totality of the circumstances,” the out-of-court identification procedure was so unnecessarily suggestive that it raised a “substantial likelihood of irreparable misidentification.” Such a result would violate the principle of fundamental fairness required by the due process clause. We must, accordingly, consider the necessity and suggestiveness of the showup, the reliability of the identification, and the likely carryover effect. 

The district court’s finding the showup not unnecessarily suggestive was clearly erroneous. A staged showup is presumptively more suggestive than a lineup, as the police had been well advised by their own court, and particularly suggestive, as well as totally unnecessary, was the introduction, “This is him, isn’t it?” Necessity must be measured in terms of the cost of a fairer procedure. Here, we are talking only of a short wait for a later morning lineup. The district court’s litmus, that the police “needed to know right away,” so as to abandon, or continue their search, with no specialized need appearing, would excuse any showup.

Unnecessary suggestiveness does not of itself lead to exclusion; we must still consider reliability. Manson v. Brathwaite. While suggestiveness reflects generally on reliability, the Court in Manson and in Neil v. Biggers has listed five lines of more specific inquiry.

1. Opportunity to view the criminal at the time of the crime. The witnesses had about a minute. Although nearing sunset, there was light, the weather was clear, and the witnesses were from 20 to 40 ft from the assailant. The Puerto Rico Supreme Court found “the identification . . . was reliable since they had plenty of time to see him for a minute or more on a clear day.” We, of course, accept that. There was, however, no finding that they made use of this time or as to their subjective receptivity. It is hard to disagree with the minority justices’ opinion that the latter was poor, namely,

2. Degree of attention. None of the prior courts’ opinions dealt with the degree of attention except to point out, as supportive, the witnesses’ ability to describe the automobile. The Court said, “The automobile episode described above by the witnesses supports the reliability of the identification.” With respect, we must disagree. Although both the assailant and the automobile could, of course, be seen, a minute is a short time and the more one looked at the one, the less one could look at the other. When one is identifying magnesium wheels, one is not looking at someone’s face. Similarly, we note in the superior court’s “Resolution” denying a motion for new trial, that the boys testified to the length of the rifle, and the color of the barrel and the butt. Rather than supporting the reliability of the identification, the Puerto Rico courts’ recitation of these secondary matters emphasizes the absence of the primary ones.

3. The initial description of the criminal. We have seen no case with such a total absence of description of the individual. All said he wore a white T-shirt; one said his hair was “shaggy,” and that was it. The district court disposed of the fact that, when arrested, petitioner wore a colored T-shirt, by saying that he could have changed it. We can agree with that, but we cannot accept its further conclusion that seeing he had a white T-shirt was significant evidence of careful observation. Not one of the witnesses gave the assailant’s age, build, height, weight, skin color, other clothing, or other indicia of appearance. Cf. Manson, (prior description included height, build, hairstyle, skin color, facial characteristics, and clothes). Even shaggy hair is but a broad generalization. The void is both striking and extraordinary.

4. The certainty demonstrated by the witnesses at the confrontation. The prior courts spoke of the witnesses’ certainty. However, certainty must itself be considered in the totality of the circumstances. Here were adolescent boys, doubtless viewing petitioner and commenting, reassuringly, together. An identification is less reliable when witnesses are allowed to discuss among themselves during identification proceedings. Even if that were not so, they were boys who had been kept at the police station some 9 hr and who were undoubtedly tired and wanting to go home, and who were told, “This is him, isn’t it?” Their ensuing “certainty” is a singular companion to their prior total uncertainty. We must heavily discount it.

5. The length of time between the crime and the confrontation. There is, concededly, an image, or overall impression, that persists in the subconscious beyond the ability to verbalize individual parts. Courts have recognized that identifications, even showups, will benefit from this if conducted closely after the crime. Most cases giving substantial weight to this factor, however, involve identifications within an hour of the crime. Nine and a half hours is over twice as long as any case we have discovered according such weight. 

In sum, the initial reliability tests, considered collectively, demonstrate a “substantial likelihood of irreparable misidentification.” The remaining question is the carryover, or tainting effect, upon the reliability of the in-court identification. Was a wrongly created impression carried over, so that subsequent identifications likely were merely of the individual so unreliably identified? Were the witnesses imprinted or, in computer terminology, improperly programmed? In considering the effect of a mental imprint, one must consider both its force and the field upon which it was impressed. The force here, the suggestiveness, was strong. The field, prior to the showup, was a negative in the true sense of the word; the original viewing had produced virtually no impression.

We recognize the heavy burden upon petitioner under this very exceptional case and we hold that he has convincingly demonstrated the Puerto Rico Court’s conclusion of reliability cannot be supported by the record. We must agree with the minority justices; the showup was so paramount that the witnesses’ subsequent recollection, in all probability, was simply of the person they saw at the stationhouse, rather than at the scene of the crime. 

Finally, there can, on the record, be no claim of harmless error. No other questions need be reached. The writ is to be granted unless petitioner is retried within such length of time as may be determined by the district court.

Chapter 10: The Exclusionary Rule and Entrapment

Detroit police officers John Collins and Phillip Ratliff went to Lee Erwin Johnson’s apartment in Detroit, MI, in response to a report that a young girl was being held against her will at Johnson’s apartment. Angela Skinner, 14, answered the door and told the officers that the Johnson was detaining her against her will and had locked her in the apartment behind an armored gate. The officers forcibly entered the apartment and cut the padlock from the door and freed Skinner.

Skinner told the police that the defendant had threatened to shoot her or her family if she attempted to leave and that he had forced her to have sexual intercourse with him. Skinner reported that the defendant had guns in the apartment, and she showed the officers where the defendant stored his firearms. The officers seized three guns and ammunition from the defendant’s closet. The Detroit police contacted the Federal Bureau of Alcohol, Tobacco, and Firearms (ATF). ATF agents concluded that there was probable cause to believe that Skinner was a felon in possession of a firearm. The agents executed a search warrant for the defendant’s apartment and failed to find any additional firearms, ammunition, documents, or narcotics. Johnson challenged the lawfulness of the officers’ search of his apartment and the seizure of the firearms. The government argued that the firearms seized by Officers Collins and Ratliff inevitably would have been discovered by the ATF agents in executing the search warrant for Johnson’s apartment. How would you rule? See United States v. Johnson, 22 F.3d 674 (6th Cir. 1994).

United States v. Johnson, 22 F.3d 674 (6th Cir. 1994)

Kennedy, J.

 Defendant Lee Erwin Johnson, who entered a conditional plea of guilty to one count of a felon unlawfully in possession of a firearm, appeals the District Court’s denial of his motions to suppress firearms and ammunition obtained during a warrantless state seizure and to suppress ammunition later seized pursuant to a federal search warrant.

 . . .
   On January 23, 1991, at approximately 2:00 p.m., Detroit police officers John Collins and Phillip Ratliff went to the defendant’s apartment in Detroit, MI. The officers were responding to a call that a young girl was missing and being held against her will at the defendant’s apartment. Angela Skinner, 14, answered the door and told officers that the defendant had locked her in the apartment and would not release her. Skinner was alone, but was locked in the apartment behind an armored gate. The officers called their supervisor, Sergeant Aaron Carey for assistance. When Sergeant Carey arrived at the defendant’s apartment approximately 20 min later, he authorized a forced entry. With the assistance of a neighbor’s tools, the officers cut the padlock from the armored door and freed Skinner.

     After Skinner was freed, she informed the officers that the defendant had forced her to have sexual intercourse with him several times over the past four days and threatened to shoot her or her family if she tried to leave. Skinner also told the police the defendant had guns in the apartment and had used these guns to threaten her. Skinner then showed the officers where the defendant kept these guns. The officers seized three guns and ammunition from the defendant’s closet. A full search of the apartment was not conducted at that time.

       The Detroit Police Department informed the Bureau of Alcohol, Tobacco, and Firearms (“ATF”) that they had seized guns from the defendant’s home. After further investigation, the ATF concluded that there was probable cause to believe that defendant was a felon unlawfully in possession of firearms. Thus, the ATF acquired a search warrant for the defendant’s apartment for firearms, ammunition, documents, and narcotics. On February 1, the ATF agents searched the defendant’s apartment and seized live rounds of ammunition and documents. However, no additional firearms were found.

         Defendant was arrested and indicted on one count of unlawful possession of a firearm by a convicted felon and one count of unlawful possession of ammunition by a convicted felon . Defendant filed a pretrial motion to suppress the firearms and ammunition seized by the Detroit police on January 23. However, the District Court refused to suppress the weapons seized, concluding that the seizure was justified by exigent circumstances and by Skinner’s consent. . . .

      In the inevitable discovery cases, evidence unlawfully obtained is admissible if the evidence would have been inevitably discovered by lawful means. However, to hold that simply because the police could have obtained a warrant, it was therefore inevitable that they would have done so would mean that there is inevitable discovery and no warrant requirement whenever there is probable cause.

     As the Ninth Circuit in United States v. Echegoyen, 799 F.2d 1271, 1280 n.7 (9th Cir. 1986), stated: “To excuse the failure to obtain a warrant merely because the officers had probable cause and could have inevitably obtained a warrant would completely obviate the warrant requirement of the fourth amendment.”

     The Seventh Circuit seems to have adopted the position the dissent argues for in United States v. Buchanan, 910 F.2d 1571, 1573 (7th Cir. 1990), where it held:

The issue in this appeal is whether the cocaine discovered when Buchanan’s clothes were being packed would inevitably have been discovered through a search pursuant to a proper warrant. Nix v. Williams, 467 U.S. 431 1984. To answer this question, we must answer two subsidiary questions: first, would the police have inevitably sought a search warrant for the room, and second, would a neutral magistrate have issued such a warrant. Because we answer both those questions in the affirmative, we hold that the motion to suppress evidence was properly denied, and we affirm the conviction.

We are unwilling to adopt such a radical departure from the Fourth Amendment warrant requirement precedent.

     Nor does this case fit Nix v. Williams, 467 U.S. 431 (1984), since there was no other independent line of investigation or compelling facts illustrating that the guns would have inevitably been discovered. . . .

Suhrheinrich, J. dissenting
Even assuming a violation of defendant’s Fourth Amendment rights in this case, I do not believe that the exclusionary rule should be applied. “If the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means . . . then the deterrence rationale [behind the exclusionary rule] has so little basis that the evidence should be received.” Nix v. Williams, 467 U.S. (1984). This “inevitable discovery” exception to the exclusionary rule is based upon the principle that, although the government should not be allowed to profit from its misdeeds, it should not be “put in a worse position simply because of some earlier police error or misconduct.” In Nix, as should be the case here, application of the exclusionary rule was found to be improper because “exclusion of evidence that would inevitably have been discovered would also put the government in a worse position, because the police would have obtained that evidence if no misconduct had taken place.” 

      This court has recognized that illegally seized evidence may be used at trial if the government shows that there is a reasonable probability that, based upon information known to the officers prior to the illegal search, the evidence inevitably would have been discovered by lawful means.

        In the present case, it is indisputable that, immediately prior to the officers seizing defendant’s weapons, the officers had sufficient probable cause upon which they could have obtained a warrant to search defendant’s apartment for guns. I believe that there is sufficient evidence to support a finding that, but for their warrantless search, they would have obtained a warrant. Given the accuracy of the young girl’s description and the fact that--by the defendant's own admission--the police could easily have secured the apartment for the short time needed to get a warrant, there can be no doubt that the guns would have been found. See United States v. Buchanan (Collin), 910 F.2d 1571, 1574 (7th Cir. 1990) (defendant’s cocaine inevitably would have been discovered because, had the officers not conducted their illegal search, they would have sought a warrant to search the hotel room--and that warrant would have issued--based upon their probable cause to believe that the defendant still had the gun with which he committed a murder some 37 days earlier).

      Although the record before us is sketchy, I would hold that it contains facts sufficient to establish the inevitable discovery of defendant’s weapons by lawful means. Even if not sufficient to conclude as a matter of law that the evidence is admissible, the record is certainly strong enough to warrant a remand in this case to enable the district court to make appropriate findings of fact on this issue; . . .
You Decide 

Shawn Quinney was under investigation by special agents from the U.S. Secret Service for manufacturing and passing counterfeit currency. Two agents visited Quinney’s home and obtained his consent to look in his bedroom and saw a printer that could be used to create counterfeit bills. Quinney denied that he had been involved in manufacturing and distributing bogus bills. Later that same day, two informants reported that Quinney had been involved in printing counterfeit bills. The agents returned to Quinney’s home and seized the printer without either consent or a search warrant. Quinney later confessed to Secret Service agents that he had been involved in counterfeiting currency. Was the printer admissible under the inevitable discovery doctrine? See United States v. Quinney, 583 F.3d 891 (6th Cir. 2009).

United States v. Quinney, 583 F.3d 89 (6th Cir. 2009)

Quinney was under investigation by special agents from the United States Secret Service for manufacturing and passing counterfeit currency. Two agents visited Quinney’s home and obtained his consent to look in his bedroom, where they observed a printer. Quinney, who was then 19 years old, admitted to the agents that he had passed bogus bills, but denied printing them.

Later that afternoon, after receiving information from two witnesses that Quinney had in fact printed the counterfeit bills, the agents returned to his residence. During the second visit, the agents seized the printer without obtaining either consent or a search warrant. Quinney was not home at the time, and his stepfather, with whom he lived, testified that the agents simply announced that they were seizing the printer without seeking even the stepfather’s permission.

The agents then located Quinney and interviewed him in their car. He was not placed under arrest or warned of his Miranda rights at that time. The agents informed him that they had seized his printer and were sending it to forensics for examination. In addition, they told him that two witnesses had implicated him as the manufacturer of counterfeit bills. At some point during this second interview, Quinney gave the agents a written confession of guilt. He was interviewed a third time a week later at the agents’ office and wrote a one-page supplement to his earlier confession. The parties dispute whether the agents advised Quinney of his Miranda rights during this third interview.

Quinney was charged with manufacturing counterfeit currency and uttering counterfeit currency. He moved to suppress evidence of the printer and the statements he made during his second and third interviews with the agents. The motion was denied by the district court. Quinney then pled guilty to both counts, but preserved his right to appeal the denial of the motion to suppress. He was sentenced to 5 months of imprisonment and 3 years of supervised release.

On his prior appeal, this court concluded that the district court had applied an incorrect standard of review in analyzing the motion to suppress. The district court’s decision was therefore vacated and the case remanded for further consideration. Using the proper standard of review, the district court again denied the motion to suppress, concluding that the printer was admissible under the inevitable discovery doctrine. The court also concluded that both Quinney’s original written confession and its one-page supplement were properly admissible. Quinney now appeals once again.

B. Seizure of the printer

court did not discuss the outer boundaries of the inevitable discovery doctrine, the case most certainly does not apply to the facts presently before us.
Although the Kennedy In Kennedy, the government conducted a warrantless search of a mislabeled suitcase, left unclaimed at an airport, that was found to contain cocaine. The Kennedy court concluded that the cocaine would have been inevitably discovered because, if the government had not performed the illegal search, the suitcase would have been opened by airline personnel in an effort to locate the owner. In the present case, the government argues that the inevitable discovery doctrine applies because the agents had probable cause to obtain a search warrant at the time the printer was seized. The government repeatedly cites United States v. Kennedy, in support of its argument, but we find that case easily distinguishable. Kennedy, like Alexander, in fact provides a good example of the type of case that the inevitable discovery doctrine is meant to address. Under questioning from the authorities, Alexander revealed where he had hidden a package of drugs, but did so before he received his Miranda warnings. Alexander later moved to suppress the drugs on the basis that their production was tainted by his inadmissible statement, but this motion was denied under the inevitable discovery doctrine because the authorities had a valid search warrant and would have discovered the drugs anyway while searching the house. Quinney challenges the seizure of his printer and the admissibility of the subsequent statements he made to the government, alleging that the district court misapplied the inevitable discovery doctrine. Under this doctrine, “[i]f the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means . . . [,] then the deterrence rationale has so little basis that the [894] evidence should be received.” This court in Alexander addressed a situation where law enforcement authorities had arrested the defendant in his home while serving a search warrant. 
Analogous to the situation in Haddix, the agents in the present case had probable cause, based on the statements of two witnesses, to obtain a search warrant for the seizure of the printer. But instead of actually obtaining a warrant, they seized the printer without one. As the court said in Haddix, “[l]et it be absolutely clear: this is untenable” because the “position of the United States would completely obviate the warrant requirement.” 
This court in Haddix held that the warrantless search and seizure of the evidence was unlawful and that the evidence must be suppressed. The case that does apply to the facts before us is this court’s decision in United States v. Haddix. In Haddix, the police conducted a warrantless search of the defendant’s residence after a police helicopter spotted marijuana plants growing behind the dwelling, and after police on the ground saw electric lines leading to out-buildings, the previously spotted marijuana plants, and a semi-automatic assault rifle on the premises, all before entering the residence. 
 and the other cases cited above emphatically reject the government’s reliance on the inevitable discovery doctrine under the circumstances presented here, we conclude that the district court erred in not granting Quinney’s motion to suppress evidence of the printer.
Supporting this conclusion is a line of cases that demonstrates this circuit’s commitment to the Fourth Amendment warrant requirement and that rejects the government’s attempt to circumvent the requirement via the inevitable discovery doctrine. “Doubtless, the inevitable-discovery doctrine does not permit police, who have probable cause to believe a home contains contraband, to enter a home illegally, conduct a warrantless search and escape the exclusionary rule on the ground that the ‘police could have obtained a warrant yet chose not to do so.’” (emphasis in original, internal brackets, and citations omitted). Given that Haddix 
For all of the reasons set forth above, we REVERSE the judgment of the district court and REMAND the case for further proceedings consistent with this opinion.

Chapter 11: Civil and Criminal Remedies for Constitutional Violations

You Decide

11.1 How does the precedent established in Burns v. Reed explain the Supreme Court’s decision in Buckley v. Fitzsimmons? In Buckley, the Supreme Court held that a prosecutor possessed Qualified immunity rather than absolute immunity for fabricating evidence that falsely linked Buckley to the killing of an 11-year-old child and for making false statements to the media in regard to Buckley’s involvement in the murder. See Buckley v. Fitzsimmons, 509 U.S. 259 (1993).

Buckley v. Fitzsimmons, 509 U.S. 259 (1983)

Petitioner commenced this action on March 4, 1988, following his release from jail in DuPage County, IL. He had been incarcerated there for 3 years on charges growing out of the highly publicized murder of Jeanine Nicarico, an 11-year-old child, on February 25, 1983. The complaint named 17 defendants, including DuPage County, its Sheriff and seven of his assistants, two expert witnesses and the estate of a third, and the five respondents. Respondent Fitzsimmons was the duly elected DuPage County State’s Attorney from the time of the Nicarico murder through December 1984, when he was succeeded by respondent Ryan, who had defeated him in a Republican primary election on March 21, 1984. Respondent Knight was an assistant state’s attorney under Fitzsimmons and served as a special prosecutor in the Nicarico case under Ryan. Respondents Kilander (who came into office with Ryan) and King were assistant prosecutors, also assigned to the case. The theory of petitioner’s case is that in order to obtain an indictment in a case that had engendered “extensive publicity” and “intense emotions in the community,” the prosecutors fabricated false evidence, and that in order to gain votes, Fitzsimmons made false statements about petitioner in a press conference announcing his arrest and indictment 12 days before the primary election. Petitioner claims that respondents’ misconduct created a “highly prejudicial and inflamed atmosphere” that seriously impaired the fairness of the judicial proceedings against an innocent man and caused him to suffer a serious loss of freedom, mental anguish, and humiliation. The fabricated evidence related to a bootprint on the door of the Nicarico home apparently left by the killer when he kicked in the door. After three separate studies by experts from the DuPage County Crime Lab, the Illinois Department of Law Enforcement, and the Kansas Bureau of Identification, all of whom were unable to make a reliable connection between the print and a pair of boots that petitioner had voluntarily supplied, respondents obtained a “positive identification” from one Louise Robbins, an anthropologist in North Carolina who was allegedly well known for her willingness to fabricate unreliable expert testimony. Her opinion was obtained during the early stages of the investigation, which was being conducted under the joint supervision and direction of the sheriff and respondent Fitzsimmons, whose police officers and assistant prosecutors were performing essentially the same investigatory functions. Thereafter, having failed to obtain sufficient evidence to support petitioner’s (or anyone else’s) arrest, respondents convened a special grand jury for the sole purpose of investigating the Nicarico case. After an 8-month investigation, during which the grand jury heard the testimony of over 100 witnesses, including the bootprint experts, it was still unable to return an indictment. On January 27, 1984, respondent Fitzsimmons admitted in a public statement that there was insufficient evidence to indict anyone for the rape and murder of Jeanine Nicarico. Although no additional evidence was obtained in the interim, the indictment was returned in March, when Fitzsimmons held the defamatory press conference so shortly before the primary election. Petitioner was then arrested, and because he was unable to meet the bond (set at $3 million), he was held in jail. Petitioner’s trial began 10 months later, in January 1985. The principal evidence against him was provided by Robbins, the North Carolina anthropologist. Because the jury was unable to reach a verdict on the charges against petitioner, the trial judge declared a mistrial. Petitioner remained in prison for two more years, during which a third party confessed to the crime and the prosecutors prepared for his retrial. After Robbins died, however, all charges against him were dropped. He was released, and filed this action.

 Section 1983 on its face admits of no defense of official immunity. It subjects to liability “[e]very person” who, acting under color of state law, commits the prohibited acts. In Tenney v. Brandhove, we held that Congress did not intend § 1983 to abrogate immunities “well grounded in history and reason.” Certain immunities were so well established in 1871, when § 1983 was enacted, that “we presume that Congress would have specifically so provided had it wished to abolish” them. Since Tenney, we have recognized two kinds of immunities under § 1983. Most public officials are entitled only to qualified immunity. Under this form of immunity, government officials are not subject to damages liability for the performance of their discretionary functions when “their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.” In most cases, qualified immunity is sufficient to “protect officials who are required to exercise their discretion and the related public interest in encouraging the vigorous exercise of official authority.” We have recognized, however, that some officials perform “special functions,” which, because of their similarity to functions that would have been immune when Congress enacted § 1983, deserve absolute protection from damages liability. “[T]he official seeking absolute immunity bears the burden of showing that such immunity is justified for the function in question.” Even when we can identify a common law tradition of absolute immunity for a given function, we have considered “whether §1983’s history or purposes nonetheless counsel against recognizing the same immunity in §1983 actions.” Not surprisingly, we have been “quite sparing” in recognizing absolute immunity for state actors in this context.  In determining whether particular actions of government officials fit within a common law tradition of absolute immunity, or only the more general standard of qualified immunity, we have applied a “functional approach,” which looks to “the nature of the function performed, not the identity of the actor who performed it.” We have twice applied this approach in determining whether the functions of contemporary prosecutors are entitled to absolute immunity. In Imbler v. Pachtman, we held that a state prosecutor had absolute immunity for the initiation and pursuit of a criminal prosecution, including presentation of the state’s case at trial. Noting that our earlier cases had been “predicated upon a considered inquiry into the immunity historically accorded the relevant official at common law and the interests behind it” we focused on the functions of the prosecutor that had most often invited common law tort actions. We concluded that the common law rule of immunity for prosecutors was “well settled” and that “the same considerations of public policy that underlie the common law rule likewise countenance absolute immunity under § 1983.” Those considerations supported a rule of absolute immunity for conduct of prosecutors that was “intimately associated with the judicial phase of the criminal process.” In concluding that “in initiating a prosecution and in presenting the State’s case, the prosecutor is immune from a civil suit for damages under § 1983,” and we did not attempt to describe the line between a prosecutor’s acts in preparing for those functions, some of which would be absolutely immune, and his acts of investigation or “administration,” which would not. We applied the Imbler analysis two Terms ago in Burns v. Reed. There the § 1983 suit challenged two acts by a prosecutor: (1) giving legal advice to the police on the propriety of hypnotizing a suspect and on whether probable cause existed to arrest that suspect and (2) participating in a probable cause hearing. We held that only the latter was entitled to absolute immunity. Immunity for that action under § 1983 accorded with the common law absolute immunity of prosecutors and other attorneys for eliciting false or defamatory testimony from witnesses or for making false or defamatory statements during, and related to, judicial proceedings. Because issuance of a search warrant is a judicial act, appearance at the probable cause hearing was “‘intimately associated with the judicial phase of the criminal process.’” We further decided, however, that prosecutors are not entitled to absolute immunity for their actions in giving legal advice to the police. We were unable to identify any historical or common law support for absolute immunity in the performance of this function. We also noted that any threat to the judicial process from “the harassment and intimidation associated with litigation” based on advice to the police was insufficient to overcome the “[a]bsen[ce] [of] a tradition of immunity comparable to the common law immunity from malicious prosecution, which formed the basis for the decision in Imbler.” And though we noted that several checks other than civil litigation prevent prosecutorial abuses in advising the police, “one of the most important checks, the judicial process,” will not be effective in all cases, especially when in the end the suspect is not prosecuted. In sum, we held that providing legal advice to the police was not a function “closely associated with the judicial process.”

We first address petitioner’s argument that the prosecutors are not entitled to absolute immunity for the claim that they conspired to manufacture false evidence that would link his boot with the bootprint the murderer left on the front door. To obtain this false evidence, petitioner submits, the prosecutors shopped for experts until they found one who would provide the opinion they sought. At the time of this witness shopping, the assistant prosecutors were working hand in hand with the sheriff’s detectives under the joint supervision of the sheriff and state’s attorney Fitzsimmons. Petitioner argues that Imbler’s protection for a prosecutor’s conduct “in initiating a prosecution and in presenting the State’s case,” extends only to the act of initiation itself and to conduct occurring in the courtroom. This extreme position is plainly foreclosed by our opinion in Imbler itself. We expressly stated that “the duties of the prosecutor in his role as advocate for the State involve actions preliminary to the initiation of a prosecution and actions apart from the courtroom,” and are nonetheless entitled to absolute immunity. We noted in particular that an out of court “effort to control the presentation of [a] witness’ testimony” was entitled to absolute immunity because it was “fairly within [the prosecutor’s] function as an advocate.” To be sure, Burns made explicit the point we had reserved in Imbler: A prosecutor’s administrative duties and those investigatory functions that do not relate to an advocate’s preparation for the initiation of a prosecution or for judicial proceedings are not entitled to absolute immunity. We have not retreated, however, from the principle that acts undertaken by a prosecutor in preparing for the initiation of judicial proceedings or for trial, and which occur in the course of his role as an advocate for the State, are entitled to the protections of absolute immunity. Those acts must include the professional evaluation of the evidence assembled by the police and appropriate preparation for its presentation at trial or before a grand jury after a decision to seek an indictment has been made. 
There is a difference between the advocate’s role in evaluating evidence and interviewing witnesses as he prepares for trial, on the one hand, and the detective’s role in searching for the clues and corroboration that might give him probable cause to recommend that a suspect be arrested, on the other hand. When a prosecutor performs the investigative functions normally performed by a detective or police officer, it is “neither appropriate nor justifiable that, for the same act, immunity should protect the one and not the other.” Thus, if a prosecutor plans and executes a raid on a suspected weapons cache, he “has no greater claim to complete immunity than activities of police officers allegedly acting under his direction.” The question, then, is whether the prosecutors have carried their burden of establishing that they were functioning as “advocates” when they were endeavoring to determine whether the bootprint at the scene of the crime had been made by petitioner’s foot. A careful examination of the allegations concerning the conduct of the prosecutors during the period before they convened a special grand jury to investigate the crime provides the answer. The prosecutors do not contend that they had probable cause to arrest petitioner or to initiate judicial proceedings during that period. Their mission at that time was entirely investigative in character. A prosecutor neither is, nor should consider himself to be, an advocate before he has probable cause to have anyone arrested. It was well after the alleged fabrication of false evidence concerning the bootprint that a special grand jury was impaneled. And when it finally was convened, its immediate purpose was to conduct a more thorough investigation of the crime--not to return an indictment against a suspect whom there was already probable cause to arrest. Buckley was not arrested, in fact, until 10 months after the grand jury had been convened and had finally indicted him. Under these circumstances, the prosecutors’ conduct occurred well before they could properly claim to be acting as advocates. Respondents have not cited any authority that supports an argument that a prosecutor’s fabrication of false evidence during the preliminary investigation of an unsolved crime was immune from liability at common law, either in 1871 or at any date before the enactment of § 1983. It therefore remains protected only by qualified immunity.

After Burns, it would be anomalous, to say the least, to grant prosecutors only qualified immunity when offering legal advice to police about an unarrested suspect, but then to endow them with absolute immunity when conducting investigative work themselves in order to decide whether a suspect may be arrested. That the prosecutors later called a grand jury to consider the evidence this work produced does not retroactively transform that work from the administrative into the prosecutorial. A prosecutor may not shield his investigative work with the aegis of absolute immunity merely because, after a suspect is eventually arrested, indicted, and tried, that work may be retrospectively described as “preparation” for a possible trial; every prosecutor might then shield himself from liability for any constitutional wrong against innocent citizens by ensuring that they go to trial. When the functions of prosecutors and detectives are the same, as they were here, the immunity that protects them is also the same. 
We next consider petitioner’s claims regarding Fitzsimmons’ statements to the press. Petitioner alleged that, during the prosecutor’s public announcement of the indictment, Fitzsimmons made false assertions that numerous pieces of evidence, including the bootprint evidence, tied Buckley to a burglary ring that committed the Nicarico murder. Petitioner also alleged that Fitzsimmons released mug shots of him to the media, “which were prominently and repeatedly displayed on television and in the newspapers.” Ibid. Petitioner’s legal theory is that “[t]hese false and prejudicial statements inflamed the populace of DuPage County against” him, thereby defaming him, resulting in deprivation of his right to a fair trial, and causing the jury to deadlock rather than acquit. 

     Fitzsimmons’ statements to the media are not entitled to absolute immunity. 

Comments to the media have no functional tie to the judicial process just because they are made by a prosecutor. At the press conference, Fitzsimmons did not act in “‘his role as advocate for the State.’” The conduct of a press conference does not involve the initiation of a prosecution, the presentation of the state’s case in court, or actions preparatory for these functions. Statements to the press may be an integral part of a prosecutor’s job and they may serve a vital public function. But, in these respects, a prosecutor is in no different position than other executive officials who deal with the press, and qualified immunity is the norm for them.

Hilliard was a passenger in an automobile driven by her male friend. The car was involved in a minor traffic accident, and the driver was arrested for driving under the influence of alcohol and taken into custody. The automobile was impounded. The police concluded that Hilliard also was inebriated and ordered her not to drive. The police left Hilliard in what the district court termed a “high-crime area.” She unsuccessfully attempted to telephone for help at a convenience store. Later, she was robbed and sexually assaulted and was discovered bleeding, bruised, naked, and barely conscious the next morning. Did the police have an obligation to protect Hilliard? Will Hilliard’s § 1983 action prove successful? See Hilliard v. City and County of Denver, 930 F.2d 1516 (10th Cir. 1991).

Hillard v. City & County of Denver, 930 F.2d 1516 (10th Cir. 1991)
The material facts of this case are not in dispute. Plaintiff was a passenger in an automobile driven by her male companion which was involved in a minor traffic accident. The defendants investigated the accident and arrested the plaintiff’s companion for investigation of driving under the influence of alcohol. He was taken into custody by the defendants and removed from the scene. The defendants at the same time determined that the plaintiff was too intoxicated to drive and ordered her not to do so. The car in which the plaintiff had been riding was impounded, and the plaintiff was left by the defendants in what the district court has termed a high-crime area. After unsuccessfully attempting to telephone for help from a nearby convenience store, the plaintiff returned to her vehicle. There she was robbed and sexually assaulted by a third person, not a party to this appeal. She was found later the next morning, stripped naked, bleeding, and barely conscious. The plaintiff brought suit under Sec . 1983 (1988) and state tort law. She alleged that her constitutional rights to life, liberty, travel, and personal integrity had been violated and that, specifically, the defendants’ failure to take her into protective custody pursuant to Colorado’s emergency commitment statute had given rise to this constitutional violation. 
“When government officials are performing discretionary functions, they will not be held liable for their conduct unless their actions violate ‘clearly established statutory or constitutional rights of which a reasonable person would have known.’” While the plaintiff need not show that the specific action at issue has previously been held unlawful, the alleged unlawfulness must be “apparent” in light of preexisting law. The “‘contours of the right must be sufficiently clear that a reasonable official would understand that what he is doing violates that right.’” If the plaintiff is unable to demonstrate that the law allegedly violated was clearly established, the plaintiff is not allowed to proceed with the suit. The rights identified by the plaintiff in her complaint are characterized as “the rights to life, liberty, travel and personal integrity secured by the Constitution and the laws of the United States. We note that in a case involving the Fourth Amendment, the Supreme Court has observed that “[a]s long as the person to whom questions are put remains free to disregard the questions and walk away, there has been no intrusion upon that person’s liberty or privacy as would under the Constitution require some particularized and objective justification.” [W]e conclude it was not clearly established in 1988 that someone whose person was not under some degree of physical control by the state or who was not involved in a fourth amendment search or seizure would have a clearly established, constitutionally protected liberty interest. We are not persuaded, however, that the plaintiff here has articulated the deprivation of a constitutional right, much less a “clearly established” constitutional right.

Samantha Kneipp and her husband Joseph were walking home after a night of drinking in a bar. According to Joseph, Samantha was visibly intoxicated, smelled of urine, and was unable to walk home. They were stopped by a police officer less than one-third of a mile from their home for causing a public disturbance. Three other officers arrived and Joseph asked if he could go home because the couple had a babysitter looking after their child. The officer replied, “Yeah, sure.” Joseph testified that because Samantha was extremely drunk, the police stated that they would look after her. The officers, after detaining Samantha, allowed her to walk home alone in cold, late January weather. She apparently fell down an embankment and suffered brain damage as a result of a lack of oxygen. The brain damage sustained by Samantha reduced her level of functioning to an “extremely low level and she is unable to swallow and must be fed by a feeding tube inserted into her stomach; she is virtually blind; she cannot walk or sit upright; her oral communication is dysarthric; and she suffers from bowel and bladder incontinence. Despite these physical problems, Samantha is projected to live an average life expectancy.” Should the police officers be held civilly liable for Samantha’s injuries under 42 U.S.C. § 1983? See Kneipp v. Tedder, 95 F.3d (3d Cir. 1996).

Kneipp v. Tedder, 95 F.3d (3rd Cir. 1996)

The events leading to the tragedy that befell Samantha Kneipp began in the late evening of January 23, 1993. Samantha and her husband Joseph were returning on foot from a night of drinking at a tavern in Bucks County, PA. According to Joseph, Samantha was visibly intoxicated--she smelled of urine, staggered when she walked, and, at times, was unable to walk without assistance. Joseph testified that he had to carry Samantha a portion of the way home.

Shortly after midnight, now January 24, 1993, Philadelphia Police Officer Wesley Tedder stopped the Kneipps for causing a disturbance on the highway. At this point, the Kneipps were only one-third of a block from their home. Unable to stand by herself, Samantha was leaning on Officer Tedder’s car. Officer Tedder questioned Samantha and Joseph separately; he stated in his deposition that he smelled alcohol on Samantha and found both of them to be intoxicated. He gave Samantha instructions to go stand somewhere, which she did not follow. Joseph told Officer Tedder that he just wanted to get his wife into their apartment.

Shortly after Officer Tedder stopped the Kneipps, three other police officers arrived separately at the scene and positioned themselves across the street from Officer Tedder. Joseph left Officer Tedder and crossed over to the other side of the street where the police cars were situated. Joseph told one of the officers that he had a babysitter watching his son and that he was supposed to be home by now. Joseph then asked the officer if he could go home, to which the officer replied, “Yeah, sure.” When Joseph left to walk home, Samantha was leaning on the front of a police car in the presence of several police officers. Joseph testified that he assumed that because Samantha was drunk, the police officers were going to take her either to the hospital or to the police station. His thoughts at the time were that Samantha should not be left alone in her inebriated state and that the police officers would take care of her, so he proceeded home without her. Officer Tedder, however, sent Samantha home alone; she never reached her apartment building. 

When his wife did not return to their apartment, Joseph went out to look for her. He saw a police car parked in a service station not far from his apartment building. As Joseph approached the car, he discovered Officer Tedder inside and asked him if he had locked up Samantha or had taken her to the hospital. According to Joseph, Officer Tedder told him “to get out of here before he locked [him] up.” Because of a previous experience with the Philadelphia police, Joseph took Officer Tedder’s remark seriously and left. Joseph decided to continue looking for Samantha, and as he proceeded in the direction of a neighborhood convenience store, he thought he saw someone resembling Samantha, dressed in similar clothing, getting into an orange car. Because of Samantha’s previous infidelity, Joseph thought that if it were Samantha, she was cheating on him again and would return when she was done. Joseph was never certain, however, that the woman he saw entering the car was Samantha. Joseph decided to forego his search and returned home. 

At approximately 1:51 a.m., Officer Francis Healy responded to a radio call reporting that an individual was found unconscious at the bottom of an embankment next to a parking lot at the shopping plaza across the street from the Kneipps’ home. The unconscious individual was Samantha Kneipp. Joseph was awakened around 4:00 a.m. by Officer Healy, who informed him that Samantha had fallen and was in the hospital.

As a result of her exposure to the cold, Samantha suffered hypothermia, which caused a condition known as anoxia. Consequently, the anoxia resulted in permanent brain damage impairing many basic body functions.

Samantha’s legal guardians instituted this civil rights action under 42 U.S.C. § 1983 against the City of Philadelphia and several police officers, alleging that the police officers were aware of Samantha’s intoxication and “the potential for her to suffer harm because of her profoundly impaired faculties.” By voluntarily assuming responsibility for her protection when they told Joseph he could leave, it was alleged that the officers affirmatively created a danger and increased the risk that Samantha might be injured when they later abandoned her. It is further alleged that the police conduct made Samantha “more vulnerable . . . [by] interfer[ing] with the efforts of Joseph [ ] to assist his wife to safety.” Because the police officers acted with “deliberate or reckless indifference, callous disregard, or in such an arbitrary or abusive manner so as to shock the conscience,” the legal guardians maintained that Samantha was deprived of her right to substantive due process and her liberty interest in personal security in violation of the Fourteenth Amendment of the United States Constitution.

In addition, the legal guardians contended that the City of Philadelphia, by acquiescing in the longstanding policy, custom, or practice of not posting “activity credits” for taking intoxicated pedestrians into custody, and by failing to adequately train its police officers in the proper care of intoxicated persons, acted with “deliberate or reckless indifference, callous disregard, or in an arbitrary and abusive manner so as to shock the conscience,” thereby also violating Samantha’s right to substantive due process and her liberty interest in personal security.

We begin our analysis with a discussion of the requirements for establishing a constitutional claim under 42 U.S.C. § 1983. The pertinent language of section 1983 states:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.

In DeShaney v. Winnebago Co. Dep’t of Social Serv., the Supreme Court considered whether the due process clause of the Fourteenth Amendment imposed upon the state an affirmative duty to protect an individual against private violence where a special relationship exists between the state and the private individual. The Court found that the special relationship that would impose affirmative duties of care and protection on the state existed only in certain limited circumstances, such as when the state takes a person into its custody and holds him there against his will. The Court explained:

In the substantive due process analysis, it is the State’s affirmative act of restraining the individual’s freedom to act on his own behalf--through incarceration, institutionalization, or other similar restraint of personal liberty--which is the “deprivation of liberty” triggering the protections of the Due Process Clause, not its failure to act to protect his liberty interests against harms inflicted by other means.

Applying this principle to the facts in DeShaney, the Court did not find a due process violation as the harms suffered by the child occurred while he was in the custody of his father, not in the state’s custody. 

In the case before us, we agree with the district court that the special relationship required by DeShaney did not exist between Samantha and the police officers. We disagree, however, with the holding of the district court insofar as it adds a special relationship requirement to the state-created danger theory. In DeShaney, the Supreme Court left open the possibility that a constitutional violation might have occurred despite the absence of a special relationship when it stated: “While the State may have been aware of the dangers that Joshua faced in the free world, it played no part in their creation, nor did it do anything to render him any more vulnerable to them. Several of our sister courts of appeals have cited this comment by the Court as support for utilizing a state-created danger theory to establish a constitutional claim under 42 U.S.C. § 1983. Moreover, two other courts of appeals, in decisions predating DeShaney, recognized the state-created danger theory as a basis for establishing a constitutional claim under section 1983. 

In previous cases, we have considered the possible viability of the state-created danger theory as a mechanism for establishing a constitutional claim pursuant to 42 U.S.C. § 1983. Until now, we have not, however, been presented with the appropriate factual background to support a finding that state actors created a danger that deprived an individual of her Fourteenth Amendment right to substantive due process. Samantha Kneipp’s case presents the right set of facts, which, if believed, would trigger the application of the state-created danger theory. We turn first to our previous decisions in this area.

In the 1990 case of Brown v. Grabowski, supra, Deborah Evans, had been abducted and murdered by her former live-in boyfriend, Clifton McKenzie. Prior to the abduction, McKenzie had held Evans hostage for 3 days, during which he repeatedly threatened and sexually assaulted her. Although Evans and her family reported this information to the local police, criminal charges were never filed. Shortly thereafter, Evans was abducted and imprisoned in the trunk of her car where she froze to death. The personal representative of Evans’ estate filed a civil rights complaint against the borough and employees of the police department alleging, inter alia, that Detective Grabowski, in failing to file criminal charges against McKenzie and in failing to inform Evans of her right as a victim of domestic violence to obtain a restraining order against McKenzie, violated her constitutional rights to due process and of access to the civil and criminal courts.
We turn now to the unique facts presented in the case before us.

We begin by applying the four common elements we set forth in Mark for the state-created danger theory. First, the injuries to Samantha were foreseeable--Dr. Saferstein stated in his report that at a blood alcohol level of .25%, Samantha’s muscular coordination was seriously impaired. Joseph’s testimony as to how he had to help his wife walk, even carry her at times, also tends to show that Samantha’s ability to walk was impaired. A reasonable trier of fact could conclude that in Samantha’s state of intoxication, she would be more likely to fall and injure herself if left unescorted than someone who was not inebriated. Based on the facts and inferences most favorable to the legal guardians, we hold that a reasonable jury could find that the harm likely to befall Samantha if separated from Joseph while in a highly intoxicated state in cold weather was indeed foreseeable.

Second, we find the plaintiffs have adduced sufficient evidence to raise a material issue as to whether Officer Tedder acted in willful disregard for Samantha’s safety. The plaintiffs presented evidence regarding Samantha’s level of intoxication and impairment; by Officer Tedder’s own testimony, he admitted that he knew Samantha was drunk. Moreover, Tedder’s statement that he sent Samantha and Joseph home together is contradicted by the testimony of Joseph, Officer Healy, and Tina Leone.

We also believe the legal guardians have proved the third element--a relationship between the state and the person injured (here Officer Tedder and Samantha and Joseph Kneipp) during which the state places the victim in danger of a foreseeable injury. Mark, 51 F.3d at 1153. Here, it is alleged that Officer Tedder, exercising his powers as a police officer, placed Samantha in danger of foreseeable injury when he sent her home unescorted in a visibly intoxicated state in cold weather. A reasonable jury could find that Officer Tedder exerted sufficient control over Samantha to meet the relationship requirement.

Finally, there is sufficient evidence in the summary judgment record to show that Officer Tedder and the other police officers used their authority as police officers to create a dangerous situation or to make Samantha more vulnerable to danger had they not intervened. The conduct of the police, in allowing Joseph to go home alone and in detaining Samantha and then sending her home unescorted in a seriously intoxicated state in cold weather, made Samantha more vulnerable to harm. It is conceivable that, but for the intervention of the police, Joseph would have continued to escort his wife back to their apartment where she would have been safe. A jury could find that Samantha was in a worse position after the police intervened than she would have been if they had not done so. As a result of the affirmative acts of the police officers, the danger or risk of injury to Samantha was greatly increased. Thus, we believe that a reasonable jury could 
Under the particular circumstances of this case, we hold that the state-created danger theory is a viable mechanism for establishing a constitutional claim under 42 U.S.C. § 1983. When viewed in the light most favorable to the legal guardians, the evidence submitted was sufficient to raise a triable issue of fact as to whether the police officers affirmatively placed Samantha in a position of danger. The district court erred, therefore, in granting summary judgment for the defendant police officers based on its finding that a constitutional violation had not occurred.

In conclusion, we find that the evidence presented, when viewed in the light most favorable to the legal guardians, together with all reasonable inferences on their behalf, could support a jury’s verdict in their favor as to the constitutional violations alleged against the individual police officers. We will, therefore, reverse the order of the district court granting summary judgment for the defendants and remand for trial on this issue, and for further consideration of the municipal liability claims against the City of Philadelphia in light of our opinion.

Chapter 12: The Initiation of the Legal Process, Bail, and the Right to Counsel

Carmen Tortora and seven others were charged with violations of the Racketeer Influenced Corrupt Practices Act (RICO statute) and with other crimes. The defendants were alleged to be members of the Patriarca organized crime family. Tortora has a lengthy criminal history that indicates a “total commitment to a life of crime,” which “encompasses . . . his entire adult life.” Tortora “made the Mafia his highest priority in life and pledged fealty to its needs, whatever the circumstances.” He previously had been convicted of armed robbery, assault with a dangerous weapon, and extortion, and had served time in prison. Tortora at one point violated his parole by engaging in criminal activity and was returned to prison. “A federal district court judge initially determined that pretrial detention was justified based on the 43-year-old Tortora’s dangerousness.” The judge later accepted a set of conditions submitted by Tortora’s lawyer, which the judge concluded provided “objectively reasonable assurance of community safety.”

The conditions of Tortora’s release included home confinement for 24 hr a day while wearing an electronic bracelet. He was permitted limited visits to his doctors and lawyers. Tortora’s communications with other individuals were restricted. His brother’s home, where Tortora was staying, would be forfeited to the government in the event that he failed to appear for trial. Is Tortora part of the “small but identifiable group of particularly dangerous defendants as to whom neither the imposition of stringent release conditions nor the prospect of revocation of release can reasonably assure the safety of the community or other persons?” As a judge, would you confine Tortora in pretrial detention or release him on bail? Do the conditions imposed on Tortora unreasonably interfere with his liberty? See United States v. Tortora, 922 F.2d 880 (1st Cir. 1990).

United States v. Tortora, 922 F.2d 880 (1st Cir. 1990)

The government appeals an order of the United States District Court for the District of Massachusetts releasing defendant-appellee Carmen A. Tortora from pretrial detention. The applicable bail statute provides in relevant part that if a “judicial officer finds that no condition or combination of conditions will reasonably assure . . . the safety of any other person and the community,” the judicial officer shall order the defendant detained pending trial. 18 U.S.C. Sec. 3142(e) (1988). We conclude that the district court erred in ordering Tortora’s release.

      On March 22, 1990, an indictment was returned that charged Tortora and seven others with various crimes, including violations of the Racketeer Influenced and Corrupt Organizations (RICO) statute. The eight men were alleged to be members of the Patriarca Family of the Mafia. Tortora, said to be a soldier, was charged with committing three predicate crimes in furtherance of the RICO enterprise: conspiring to collect an extension of credit by extortionate means, collecting an extension of credit through extortion, and traveling in aid of racketeering. Tortora was also charged with the commission of three substantive crimes, to wit: extortion, violation of the Travel Act, and conspiracy to violate the Travel Act.

     At the arraignment, the government moved to have appellee detained pending trial pursuant to 18 U.S.C. Sec. 3142. Detention hearings were conducted by a magistrate. He concluded that no set of conditions could reasonably assure the community’s safety if appellee were freed. Because he determined pretrial detention to be warranted based on dangerousness, the magistrate did not reach the question of whether there was a sufficient risk of flight to justify detention on that ground as well.

     Appellee engaged new counsel and asked the district court to modify or revoke the magistrate’s order. A hearing was convened but no new evidence submitted. The district judge requested that appellee produce a specific release proposal. The proposal was received subsequent to the hearing. The judge found that the suggested conditions reasonably assured the safety of the community and adopted them as the foundation for a release order.

      Passing over the boilerplate--the conditions mandated, for example, that the appellee not violate the law, appear at scheduled proceedings, eschew possession of weapons and substance abuse, restrict his travel, and so on--the court’s order required the appellee to (1) remain at home 24 hr a day, except for a reasonable number of visits to doctors and lawyers, wearing an electronic bracelet; (2) refrain from communicating with any person not approved by the prosecutor and defense counsel; (3) meet with codefendants only in the presence of counsel for the purpose of preparing a defense; (4) allow only one telephone line into his residence, hooking it up to a pen register; and (5) post the residence--a house owned by his brother (who, apparently, agreed to execute the necessary documents)--as security.

    We stayed the release order and expedited the government’s appeal.

      This case requires that we be clear about what it is that we are independently reviewing. The district court’s release order comprised simply a handwritten notation on the face of the appellee’s proposal, declaring that, “[f]or reasons stated at [the 18 October 1990 nonevidentiary] hearing,” the listed conditions “will reasonably assure the safety of the community.” . . . The judge gave no explanation of why he believed the proposed conditions would prove adequate. Nor were these deficits ameliorated by the reference to the October 18 hearing; having reviewed the transcript of that session, we are unable to discover a meaningful articulation of the court’s reasoning or discern its rationale . . .

     The Bail Reform Act of 1984, 18 U.S.C. Secs. 3141-3156, represented a watershed in the criminal law. It transformed preexisting practice in very significant ways, providing among other things for the pretrial detention of persons charged with certain serious felonies on the ground of dangerousness--a ground theretofore not cognizable. To arm this new weapon, the government was obliged to prove clearly and convincingly that no set of release conditions would reasonably assure the community’s safety. 18 U.S.C. Sec. 3142(e). In determining whether suitable conditions existed, a judicial officer was required to take into account the following: (1) the nature and circumstances of the offense charged; (2) the weight of the evidence as to guilt or innocence; (3) the history and characteristics of the accused, including past conduct; and (4) the nature and gravity of the danger posed by the person’s release. Danger, in this context, was not meant to refer only to the risk of physical violence.

     Undoubtedly, the safety of the community can be reasonably assured without being absolutely guaranteed. Requiring that release conditions guarantee the community’s safety would fly in the teeth of Congress’s clear intent that only a limited number of defendants be subject to pretrial detention. Thus, we agree with the Eighth Circuit that the courts cannot demand more than an “objectively reasonable assurance of community safety.”

     In this instance, the first part of our inquiry produces little in the way of serious controversy. The reliable evidence, obtained primarily through court-authorized electronic surveillance, paints a picture that closely conforms with the magistrate’s factual findings and with the purposes undergirding Congress’s decision to change the rules. We summarize the situation. 

    Carmen Tortora, 43 years of age, has a checkered criminal past, replete with violence and indications of a total commitment to a life of crime. In 1967, he was convicted of armed robbery and assault with a dangerous weapon and sentenced to 3–5 years in prison. In 1972, he was convicted of robbery and assault with a dangerous weapon. That same year, he was convicted on two counts of armed bank robbery and sentenced to 15 years of incarceration. In 1981, while on parole, Tortora was found guilty of making extortionate loans and collecting credit obligations by extortionate means, receiving an 8-year sentence. He was paroled in March 1986 and remained on parole for 3 years. During the parole period, he allegedly participated in the affairs of the RICO enterprise (the Patriarca Family) and undertook certain criminal activities described in the instant indictment.

     In sum, Tortora’s curriculum of criminal endeavors encompasses virtually his entire adult life. In addition to his nasty habit of committing crimes while on parole, Tortora has a demonstrated penchant for violence. For example, his 1981 extortion conviction came about after the authorities overheard Tortora threatening his selected victim as follows:

   I’m gonna split your motherfuckin’ head open if I don’t start getting some money! This fuckin’ bullshit, fuckin’ hidin’, I’ll cut your fuckin’ throat! Now, you get me some motherfuckin’ money down there! . . . Or the next time I see ya, I’ll send the guys out to split your fuckin’ head open! I’ll tell them to cut your motherfuckin’ head off.

    Tortora’s arrest on this occasion was viewed by his Family superiors as merely a step in his professional development--a view which Tortora apparently shared. Before his case came to trial, Tortora visited two high-ranking members of the organization who gave him words of encouragement, advised him to plead guilty (advice which he heeded), and arranged some financial support. 

    Tortora’s history and character go hand in hand with his lengthy involvement with La Cosa Nostra. We have already discussed his 1981 conviction for extortion. Another predicate act involves a conspiracy to collect extortionate credit, the prime evidence of which is a recorded conversation between Tortora and his capo regime, Vincent M. Ferrara. The final predicate act is even more damning: Tortora is accused of violating the Travel Act by participating in a ritualistic ceremony inducting new members (Tortora included) into the Patriarca Family. During the meeting, Tortora swore lifelong allegiance to the Mafia and agreed to murder any individual who posed a threat to it. On inquiry, he vowed to kill his brother if the latter posed a danger to any member of the organization. In essence, Tortora made the Mafia his highest priority in life and pledged fealty to its needs, whatever the circumstances. As the district judge observed: “I think a fair reading . . . of that meeting was that there was a commitment by all to do whatever was necessary, an oath, whatever it costs to who[m]ever else was involved, to further the objectives of this so-called organization.”

      Applying the criteria of section 3142(g) to these facts leaves little doubt that Tortora is precisely the type of defendant Congress had in mind when it wrote of the “small but identifiable group of particularly dangerous defendants as to whom neither the imposition of stringent release conditions nor the prospect of revocation of release can reasonably assure the safety of the community or other persons.” The case for dangerousness, we suggest, is so unarguable that we can simply superimpose Tortora’s track record on the section 3142(g) mosaic in shorthand form:

1. Tortora was indicted for crimes of violence; he has a long criminal history marked by thuggery; violence has been the hallmark of his substantive activities on the Mafia’s behalf; and his statements during the induction ceremony reflected an abiding commitment to the use of deadly force.

2. There is no indication that Tortora is debilitated in any way that might hinder him in continuing to commit violent crimes.

3. The evidence of Tortora’s guilt is both substantial and credible. The government’s case is based in large part on direct evidence, including tape recordings. While the admissibility of the recordings may be an issue at trial, that circumstance does not preclude their use at a bail hearing. .

4. We think it quite significant that Tortora’s criminal activities persisted throughout most of his adult life, even while he was on supervised release. The offense underlying his 1981 conviction, as well as other acts attributed to him in this indictment, occurred while he was on parole. By any realistic measure, this history is a telling indicator that he cannot be trusted to abide by conditions of release.

5. Tortora has sworn an oath to kill informants and his past shows him to be capable of violent crime. Therefore, it is likely that the danger he would pose to society, if released, would be grave.

6. Certainly, Tortora’s ties to home and hearth do not militate against his future criminal involvement. After all, he agreed to kill his brother and desert his mother on her death bed if in the Mafia’s best interests. Put bluntly, there is every reason to believe that he will prefer Family over family.

In sum, the facts as found by the magistrate constitute clear and convincing evidence that Tortora is virtually a paradigm of the criminal who, within the contemplation of the Bail Reform Act, might plausibly be subjected to pretrial detention on grounds of dangerousness.

We have listed the salient conditions, and it would be pleonastic to recite them anew. They are admittedly elaborate and extensive. But they have an Achilles’ heel: if there is a unifying theme in this intricate set of restrictions, it is that virtually all of them hinge on the defendant’s good faith compliance. To illustrate, electronic monitoring, while valuable in pretrial release cases (especially in allowing early detection of possible flight), cannot be expected to prevent a defendant from committing crimes or deter him from participating in felonious activity within the monitoring radius. Second, by allowing outside visits to doctors and lawyers, the conditions open up a sizeable loophole; there is no feasible way of assuring that Tortora, while en route to and from such appointments, will not make stops and take detours with a view toward continuing his criminal life. House arrest poses much the same problem; limiting visitors can only work, for example, if the appellee submits the names of potential guests for clearance. The only enforcement mechanism provided to ensure that Tortora properly restricts his contacts is a requirement that Tortora keep a record of those contacts--a mechanism which, itself, is honor-dependent. Finally, the monitoring of Tortora’s sole telephone line can be easily evaded by, say, the surreptitious introduction into his home of a cellular telephone or stopping at a pay telephone while headed for an authorized appointment.

      Consequently, we find that the conditions as a whole are flawed in that their success depends largely on the defendant’s good faith--or lack of it. They can be too easily circumvented or manipulated. Such a flaw takes on great significance where, as in this case, little about the defendant or his history suggests that good faith will be forthcoming. If past is prologue, then promises to hew the straight and narrow will mean next to nothing to this defendant. In our estimation, the conditions fail to offer an objectively reasonable assurance of safety to the community. 

      In asserting that the restrictions are satisfactory to justify his liberty, appellee makes five interrelated arguments. He claims that the conditions achieve a reasonable level of adequacy; that deference to the court below suggests that the release order be affirmed; that fundamental fairness supports his release because similarly situated individuals have been set free; that pretrial confinement will, in his case, likely last so long as to impact upon his constitutional rights; and that the public interest would be more poorly served by keeping him in prison. We find this array unconvincing in all its aspects. In view of what we have already written, we need not linger over the first three arguments. Whether or not the stipulated conditions might be adequate in another case, or for another defendant, is beside the point. As mentioned above, our concern in this case, given the known characteristics and proven proclivities of this defendant, is less for the theoretical adequacy of the conditions than for their practical adequacy. Nor can Tortora draw much solace either from the district judge’s assessment or from pretrial release of certain of his confederates. 

      The argument that the conditions are at least as confining as those imposed on two other alleged members of the Patriarca Family, Biagio DiGiacomo and Antonio L. Spagnolo (who were charged in a separate albeit comparable indictment and granted pretrial release by a different district judge in the interim between the magistrate’s order detaining Tortora and the district court’s order releasing him, see United States v. DiGiacomo, 746 F.Supp. 1176 (D.Mass.1990), misses the point. Appellee stresses the DiGiacomo example on the thesis that DiGiacomo outranked Tortora in the Mafia hierarchy and thus, as a leader, posed a special threat to the community. Illustrative simplicity, we will slight Spagnolo, who was released by the same order and under the same conditions as DiGiacomo, and explain why we find appellee’s reliance on the DiGiacomo example unpersuasive. Detention determinations must be made individually and, in the final analysis, must be based on the evidence which is before the court regarding the particular defendant. The inquiry is factbound. No two defendants are likely to have the same pedigree or to occupy the same position. 

      Even a cursory comparison of the situations of DiGiacomo and Tortora hammers home these verities. There are at least two major differences. Tortora, a proven parole violator, had a busy and brutal criminal past. DiGiacomo, in contrast, had no previous criminal record. The second distinction is even more fundamental. The district court found that DiGiacomo would be likely to satisfy his legal obligations, such as release conditions. The magistrate in the instant case made exactly the opposite finding with respect to Tortora, stating that he (Tortora) “by his own words and deeds, has already demonstrated that conditions are not worth the paper on which they are written.” The district judge did not pass upon, let alone explicitly overrule, this finding of fact. Thus, Tortora’s case and DiGiacomo’s case, despite what they may have in common, are not fair congeners.

      Appellee’s last argument is mind-boggling in its implication. He cites to the principle stated in Phillips, 732 F.Supp. at 267, that the issue to “be addressed is whether the defendant’s release would pose a danger to the community that would not exist if the defendant were held in pretrial preventive detention”; and contends that, even if the stated conditions are not adequate to assure the safety of the community in an objectively reasonable sense, the release order was justified because, if kept in prison, he will have at least as much ability to commit crimes as he would have if released. We find the Phillips principle perverse. The Bail Reform Act does not ordain that dangerousness upon release is to be measured relative to dangerousness if incarcerated, and for good reason: the ability of an incarcerated person to commit crimes while in jail is a problem for the Executive Branch to solve. The idea that someone who otherwise ought not to be released should be let loose by the courts because his jailers may not prevent him from committing crimes while in prison comprises a classic non sequitur, alien to the Bail Reform Act, to its legislative history, and to common sense.

We need go no further. On independent review of the facts and determinations below, and with due regard to the decisions of the magistrate and the district judge, we conclude that Tortora should not be set at liberty at this stage of the proceedings. In our judgment, the safety of the community cannot reasonably be assured should the appellee be released subject to the proposed conditions or to any readily ascertainable combination of practicable restrictions. We therefore sustain the government’s appeal, vacate the release order, reinstate the magistrate’s earlier order for pretrial detention, and remand for further proceedings not inconsistent herewith.

In 1990, Nelson Mantecon-Zayas was indicted on federal drug charges in Florida. A magistrate judge ordered him released on a $200,000 bond. Roughly 1 year later, he was indicted on another drug charge in Puerto Rico and ordered to post an additional $50,000 in bail. This amount later was increased to $200,000. Nelson Mantecon-Zayas challenged the financial condition of his release, contending that he did not possess properties or assets valued at $400,000. He accordingly requested a reduction in the bail established in Puerto Rico. The district court held that bail was set at the figure that was required to assure that Mantecon-Zayas appeared for trial.

Does a defendant have a right to a bail amount that is within his or her financial capabilities? Should Mantecon-Zayas’s bail be reduced? How would you rule in this case? See United States v. Mantecon-Zayas, 949 F.3d 548 (1st Cir. 1991).

United States v. Mantecon-Zayas, 949 F.3d 548 (1st Cir.1991)
Mantecon-Zayas asked the district court to reconsider the amount of bail. His attorney represented that Mantecon-Zayas “simply does not have any more properties or assets to satisfy this Honorable Court’s bond increase to [a total of] $400,000, although this Defendant will abide by the other terms of his release.” The district court endorsed its denial on the motion, and this appeal followed. Mantecon-Zayas challenges only the financial condition of the release order. He asks us to reconfigure the bond to $50,000, the amount originally set by the Florida magistrate. In support of this request, Mantecon-Zayas asserts, among other things, that his efforts to raise the $200,000 bond he needed to satisfy the Florida court’s release terms left him close to financial exhaustion, and that he is unable to raise the additional $200,000 that the Puerto Rico district court has demanded as a condition of his release pending trial on the charges in the second indictment. Although he does not make the argument in so many words, we must assume that Mantecon-Zayas thinks that his relative penury entitles him to a lower bond because the Bail Reform Act, 18 U.S.C. § 3142(c)(2), says that a judge or magistrate may not impose “a financial condition that results in the pretrial detention of the person.” We might assume, further, that Mantecon-Zayas does not make this argument in so many words because he knows that we have already rejected it. The legislative history . . . says that when a defendant informs the court that the bail amount exceeds his means, the court may nonetheless insist on the financial condition if the judge finds that such bail is reasonably necessary to ensure the defendant’s presence at trial. This is because the Bail Reform Act authorizes judicial officers to order pretrial detention where no condition or combination of conditions can “reasonably assure” the defendant’s presence. In other words, when the defendant cannot meet the conditions that the court thinks will reasonably assure his presence, and the court finds that less stringent conditions (which the defendant, perhaps, can meet) will not give adequate assurance, the court is entitled to conclude that detention is necessary until trial. The legislative history suggests, however, that once a court finds itself in this situation--insisting on terms in a “release” order that will cause the defendant to be detained pending trial--it must satisfy the procedural requirements for a valid detention order; in particular, the requirement in 18 U.S.C. § 3142(i) that the court “include written findings of fact and a written statement of the reasons for the detention.” This the district court did not do. The release order simply lists the conditions that Mantecon-Zayas must satisfy in order to obtain pretrial liberty; it gives no indication of the reasons underlying the district court’s calculation of the bond. Nor does the district court’s denial-by-endorsement of Mantecon-Zayas’ motion for reconsideration tell us why the district court thought a $200,000 bond was necessary in the face of the defendant’s representation that he could not afford such a bond. Insisting that the district court respect this procedural requirement is not merely a matter of form. Although the Bail Reform Act allows the court to insist on a particular bail amount when it concludes that a lesser amount will not reasonably assure the defendant’s presence at trial, the statute does not allow “the sub rosa [unstated] use of money bond” to detain defendants whom the court considers dangerous, but whose dangerousness, for whatever reason, the court cannot document with the clear and convincing evidence that § 3142(f) requires. The written statement requirement helps to ensure that the detention provisions of the Act are employed in the proper way for the proper purpose, and that the appellate court’s scrutiny, if it is requested, will be properly focused.

We hold that, if the district court enters an order for pretrial release containing a financial condition that a defendant in good faith cannot fulfill, then in such event, when the defendant makes known to the court that the stipulated condition of release is unattainable (as the defendant did, in this case, by his motion for reconsideration), then the court, if it hews to the financial requirement, must explain its reasons for determining that the particular requirement is an indispensable component of the conditions for release. Hence, the instant matter must be remanded. In doing so, we in no way intimate that the district court’s insistence on a $200,000 bond was substantively incorrect. Indeed, on the record before us, it might persuasively be argued that the district court would have been justified had it ordered detention outright under 18 U.S.C. § 3142(e), on the ground that no conditions of release could reasonably have assured Mantecon-Zayas’ presence at trial. The sticking point here is not whether the district court could have justified its decision, but that the court did not do so in the manner prescribed by statute.
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In 1990, Nichols pled guilty to conspiracy to possess cocaine with intent to distribute. A prior state misdemeanor conviction for Driving Under the Influence (DUI), for which Nichols was fined $250 and was not incarcerated, was factored into his sentence under the U.S. Sentencing Commission Guidelines. This resulted in Nichols’s sentence for drug possession being increased from Category I (168–210 months) to Category II (188–235 months). Nichols objected to the inclusion of his DUI misdemeanor--conviction in his criminal history, because he was not represented by counsel at that proceeding. He maintained that consideration of his misdemeanor conviction in establishing his sentence for the drug crimes violated the Sixth Amendment. See Nichols v. United States, 511 U.S. 738 (1994).

Should Nichols have been provided with counsel at his first hearing? Is his lack of counsel at that hearing sufficient justification not to include his DUI conviction in consideration of his sentence for drug possession? See Nichols v. United States, 511 U.S. 738 (1994).

Nichols v. United States, 511 U.S. 738 (1994)

In 1990, petitioner Nichols pleaded guilty to conspiracy to possess cocaine with intent to distribute. Pursuant to the United States Federal Sentencing Guidelines (Sentencing Guidelines), petitioner was assessed three criminal history points for a 1983 federal felony drug conviction. An additional criminal history point was assessed for petitioner’s 1983 state misdemeanor conviction for driving under the influence (DUI), for which petitioner was fined $250 but was not incarcerated.] This additional criminal history point increased petitioner’s Criminal History Category from category II to category III. As a result, petitioner’s sentencing range under the Sentencing Guidelines increased from 168–210 months (under Criminal History Category II) to 188–235 months (under Category III). Petitioner objected to the inclusion of his DUI misdemeanor conviction in his criminal history score because he was not represented by counsel at that proceeding. He maintained that consideration of that uncounseled misdemeanor conviction in establishing his sentence would violate the Sixth Amendment Sentencing Guidelines. In Scott v. Illinois, we held that where no sentence of imprisonment was imposed, a defendant charged with a misdemeanor had no constitutional right to counsel. There the defendant was convicted of shoplifting under a criminal statute which provided that the penalty for the offense should be a fine of not more than $500, a term of not more than 1 year in jail, or both. The defendant was in fact fined $50, but he contended that since imprisonment for the offense was authorized by statute, the Sixth and Fourteenth Amendments to the United States Constitution required Illinois to provide trial counsel. We rejected that contention, holding that so long as no imprisonment was actually imposed, the Sixth Amendment right to counsel did not obtain. We reasoned that the Court, in a number of decisions, had already expanded the language of the Sixth Amendment well beyond its obvious meaning, and that the line should be drawn between criminal proceedings which resulted in imprisonment, and those which did not. We adhere to that holding today, but agree that a logical consequence of the holding is that an uncounseled conviction valid under Scott may be relied upon to enhance the sentence for a subsequent offense, even though that sentence entails imprisonment. Enhancement statutes, whether in the nature of criminal history provisions such as those contained in the Sentencing Guidelines, or recidivist statutes that are common place in state criminal laws, do not change the penalty imposed for the earlier conviction. As pointed out in the dissenting opinion in Baldasar, “[t]his Court consistently has sustained repeat offender laws as penalizing only the last offense committed by the defendant. Reliance on such a conviction is also consistent with the traditional understanding of the sentencing process, which we have often recognized as less exacting than the process of establishing guilt. As a general proposition, a sentencing judge “may appropriately conduct an inquiry broad in scope, largely unlimited either as to the kind of information he may consider, or the source from which it may come.” “Traditionally, sentencing judges have considered a wide variety of factors in addition to evidence of guilt in determining what sentence to impose on a convicted defendant.” One such important factor, as recognized by state recidivism statutes and the criminal history component of the Sentencing Guidelines, is a defendant’s prior convictions. Sentencing courts have not only taken into consideration a defendant’s prior convictions, but have also considered a defendant’s past criminal behavior, even if no conviction resulted from that behavior. Thus, consistently with due process, petitioner in the present case could have been sentenced more severely based simply on evidence of the underlying conduct which gave rise to the previous DUI offense. And the state needs to prove such conduct only by a preponderance of the evidence. Surely, then, it must be constitutionally permissible to consider a prior uncounseled misdemeanor conviction based on the same conduct where that conduct must be proven beyond a reasonable doubt.
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Muniz v. Smith, 647 F.3d 619 (6th Cir. 2011)

Joseph Muniz is currently incarcerated in Michigan. In his trial held in the Circuit Court for Wayne County, Michigan, he was convicted of assault with intent to commit murder, felon in possession of a firearm, and felony firearm. Muniz was then sentenced as a second habitual offender to 29½ to 60 years for the assault with intent to commit murder conviction, to run concurrently with a sentence of 40–60 months for the felon in possession of a firearm conviction. He was also sentenced to a consecutive term of 2 years for the felony firearm conviction . . .

     Muniz unsuccessfully claimed that he was present at the crime scene and was in possession of a firearm although he was not responsible for shooting the boyfriend of his former girlfriend.

      In Strickland, the Supreme Court held that in order to successfully claim a lawyer’s assistance was so ineffective as to violate the Sixth Amendment a defendant must meet two requirements. “First, the defendant must show that counsel’s performance was deficient.” “Second, the defendant must show that the deficient performance prejudiced the defense.” In Cronic, however, the Supreme Court held there are circumstances “so likely to prejudice the accused that the cost of litigating their effect in a particular case is unjustified” and prejudice is presumed.  The “[m]ost obvious” of these circumstances is “the complete denial of counsel.” Where the defendant “is denied counsel at a critical stage of his trial,” we are required “to conclude that a trial is unfair,” and an independent showing of prejudice is not required.

    The Ninth, Fifth, and Second Circuits have all considered the question of when sleeping by trial counsel becomes the effective denial of counsel and “so likely . . . prejudice[s] the accused” that Cronic applies and prejudice is presumed. All of these circuits have held that the denial of counsel with presumed prejudice only occurs once counsel sleeps through a “substantial portion of [defendant’s] trial.” Javor v. United States, 724 F.2d 831, 834 (9th Cir. 1984); see also Burdine v. Johnson, 262 F.3d 336, 340-41 (5th Cir. 2001) (en banc) (concluding a defendant’s right to counsel was violated where defense counsel was “repeatedly unconscious through not insubstantial portions of the defendant’s capital murder trial”); Tippins v. Walker, 77 F.3d 682, 685 (2d Cir. 1996) (holding the defendant’s right to counsel was violated where defense counsel was asleep for “numerous extended periods of time”).

        However, Muniz cannot establish that his trial counsel was asleep for a substantial portion of his trial. The only evidence he offers to show that his counsel was asleep for any period of time is an affidavit from a juror, which states, in relevant part:

While the prosecutor was cross-examining Mr. Muniz, I glanced at defense table and was surprised to see that Mr. Muniz’[s] defense attorney [was] sleeping; It was apparent to me that Mr. Muniz’[s] attorney was actually sleeping through a portion of his client’s testimony.

      This alleges only that Muniz's attorney was asleep for an undetermined portion of a single cross-examination. The record shows that Muniz’s attorney was not asleep for the entire cross since he objected near the end of the questioning. This is especially significant, given that the total cross-examination was fairly short, spanning only 26 pages of trial transcript. Muniz’s lawyer therefore must have only been asleep for a brief period. This is in contrast to Tippins, in which the trial judge himself “testified that [defense counsel] ‘slept every day of the trial.’” 

     To establish deficient performance under Strickland, Muniz “must demonstrate that counsel’s representation fell below an objective standard of reasonableness.” In this regard, “[t]he burden is on the defendant to make such a showing by identifying the acts or omissions of counsel that are alleged not to have been the result of reasonable professional judgment.”

      While no evidentiary hearing has been held at the state or federal level on this claim, by putting forward the affidavit of a juror who witnessed Muniz’s attorney sleeping Muniz has made a sufficient showing that the standard of conduct by his attorney fell below the objective standard of reasonableness. There is no suggestion in the government’s brief, nor could there be, that Muniz’s attorney fell asleep at trial because in his “reasonable professional judgment” it was the best course of action.

     Muniz, however, cannot show prejudice from his attorney’s deficient performance. “To establish prejudice, [Muniz] must show that a reasonable probability exists that, but for counsel’s deficient performance, the result of the proceedings would have been different.” In attempting to demonstrate prejudice arising from counsel’s slumber, Muniz first points to the admission during his cross-examination of a 911 call made by his mother and a police detective’s testimony in contradiction of his testimony on cross-examination. However, he fails to show that there is a reasonable probability his counsel could have prevented either of these prejudicial events from occurring had he been awake--much less that it would have affected the outcome of the trial. Rather, both of these pieces of evidence became admissible because of [*625] misguided responses by Muniz himself, not improper questions.

Muniz also points to the prosecutor’s questions on cross-examination asking him to assess the credibility of other witnesses and the prosecutor’s use of his responses in his closing statement as establishing prejudice. The prosecutor stated in his closing, “[Muniz] takes the stand and he tells you everybody is lying.” Under Michigan law, it is “improper for the prosecutor to ask [the] defendant to comment on the credibility of prosecution witnesses.” Presumably, then, if counsel had properly objected, this line of questioning would have been excluded. This, however, falls far short of establishing a reasonable probability of a different outcome.

    The trial evidence against Muniz was overwhelming. A passenger in the car in which Gutierrez had been traveling before the conflict with Muniz testified he saw Muniz shoot Gutierrez in the face. Gutierrez himself testified that Muniz shot him. A Detroit police officer confirmed Gutierrez’s testimony by stating that Gutierrez told him he was shot by Muniz, while he was lying seriously injured at the scene. Even Muniz’s mother testified against him, stating he called her and confessed to shooting Gutierrez.

     Muniz also raises a related ineffective assistance of counsel claim that asserts his attorney was ineffective because he was using cocaine at the time of his trial. Muniz’s lawyer was arrested in July 2004 and charged on August 4, 2004, for possession of cocaine. This charge occurred approximately 3 weeks before he entered the case as counsel of record. Although counsel’s license to practice law was subsequently suspended, he was licensed at the time of the trial.

Muniz offers no evidence to show his attorney was using drugs during the trial. In an attempt to show prejudice, he points to a litany of supposed errors committed by his attorney due to his drug use, including a bad direct examination of the defense’s private investigator, judicial anger over defense counsel’s errors, and a number of other complaints that emphasize general incompetence. However, given the incredible strength of the case against him, he cannot show he was sufficiently prejudiced by these mistakes. This claim fails as well.

Chapter 13: The Courtroom: The Pretrial and Trial Process

William Bloomquist was charged with 78 counts of taking indecent liberties with B.D., a 12-year-old juvenile whose IQ placed him in the middle range of mental retardation. B.D. regularly stayed overnight at the home of Sharon Bloomquist and her 31-year-old son, William. William befriended B.D. and his mother, and B.D. enjoyed spending time with William working on cars, building models, and watching movies. The prosecutor based his case, from the opening statement to the jury through the closing statement, on the argument that William was a homosexual and therefore was attracted to male juveniles. He continuously raised the defendant’s alleged homosexuality with witnesses at trial.

See State v. Bloomquist, 178 P.3d 92 (Kan.App. 2008)

At the time of these incidents, B.D. was a 12-year-old boy whose IQ placed him in the middle range of mental retardation. This disability also affected B.D.’s communication, social, and behavioral skills.

    During the fall and winter of 2004, B.D. frequently stayed overnight at the Anderson County residence of Sharon Blomquist and her 31-year-old unemployed son, William. William had befriended B.D. and his mother, Carla. According to Carla, B.D. enjoyed spending time with William because there were many child-friendly activities at his home, including working on cars, model building, and movies.

     Eventually, Carla began to wonder if something was amiss. She sat down with B.D. and asked him if anyone had ever touched him or if anything had ever happened between him and William. B.D. became upset, and after initially denying any such touching, confided to his mother that he and William had engaged in lewd fondling and oral and anal sodomy.

     William was ultimately charged with one count each of aggravated indecent liberties with a child, aggravated criminal sodomy, and aggravated indecent solicitation of a child, on 26 dates from September 18, 2004, to December 29, 2004, for a total of 78 counts. At the preliminary hearing, the prosecutor explained the charging document as follows:

“[N]ow through investigation of journals kept by [Sharon], . . . [B.D.], as a child . . . was sort of vague on dates and he could tell us what happened, but exact times and number were somewhat vague. So using the journals, we were able to come up with the specific dates that [B.D.] stayed [at the Blomquist residence].”

The trial began on August 29, 2005. Beginning with his opening statement to the jury, continuing through the presentation of evidence, and culminating in the closing arguments, the prosecutor framed the State’s case around the allegation that William was a homosexual.

From the third sentence of his opening statement, the prosecutor said:

“The defendant, William . . . was a . . . homosexual who had spent a great deal of time and energy both hiding his sexuality and winning the trust of [B.D.’s] mother Carla.

“By September 17th of 2004 [William’s] groundwork had been laid and the seduction of [B.D.] begun [sic]. . . .

. . . .

“What Carla did not know was that [William] had broken up with his boyfriend, Brandon . . ., in June. On Tuesday, June 8th, as shown in [Sharon’s] journals, 2:14 in the morning. [William] woke Sharon . . . and told her that he and Brandon had had sexual relations and that Brandon had slept with someone else the Saturday before. But, in the journals, you can see that Sharon saw this coming because she had been recording it in her journals for months.

“In fact, [the] journals show that [William] and Brandon had been sleeping together in [William’s] room in her house as early as December 21st of 2003. On January 6th, 2004, Sharon noted a hickey on his neck and [William] told her it was from Brandon pinching him. Later that same month she noted that Brandon hit [William] in the eye with his elbow while sleeping and [William] used makeup to cover the discoloration.

“By May 29th [William] and Brandon’s relationship was crumbling and [William] was crying because he had called Brandon for the second time and Brandon did not want to come down and see him. By June 7th, Sharon could not believe that [William] would return . . . Brandon’s calls and states, ‘At least he didn’t hang up crying.’

“That same evening, Chris Kresyman . . . was there with his kids. And in her journals Sharon noted that after the kids left [William] was more jovial. And then began [William’s] efforts to work his way into [B.D.’s] life.

. . . .

“By September Carla’s trust was secured and [William] began the seduction.”

     The prosecutor pointed out that “unlike the other men in her life previously,” William had not “attempt[ed] to get into Carla’s bed.”

Defense counsel made no objections to the prosecutor’s statements. In his opening statement, William’s counsel only countered that “[m]y client will deny he is a homosexual.”
During the testimony of the State’s first witness, Anderson County Sheriff’s Deputy Paris Stahl, the prosecutor presented a video recording of Deputy Stahl’s interview of William. Deputy Stahl asked William about his “opinion on gay people,” to which William responded: “I don’t have a major problem with them but I don’t agree with that lifestyle.” The deputy returned to the question later in the interview:

“[Q.] . . . [Y]ou say you don’t have a problem with homosexuals. I mean it’s out there, it happens.

“[A.] I don’t--what do you mean like a problem, like I have--if I seen [sic] one, I’d go out and like try to bodily harm them like or something? Is that what you mean?

“[Q.] No, I’m just saying, um if you’re accepting of the homosexuals, you know, I mean in your mind, it’s not a bad thing I guess.

“[A.] It’s a bad thing-no-just so I can clarify this.

“[Q.] Okay.

“[A.] I don’t like what homosexual [sic] represent, you know, man and man or woman and woman. No, that’s not what it’s supposed to be like.

“[Q.] Okay.

“[A.] I know there’s people probably out there like that in this world.

“[Q.] Mm-hm.

“[A.] And they’re human just like me and you. I mean if I seen [sic] ‘em, I ain’t gonna yell derogatory words out or throw things at ‘em or you know, some type of stuff like that.

“[Q.] Okay.

“[A.] I don’t like what they do. I don’t agree with what they do. God intended for a man and woman to be together, not man and man or woman and woman.

“[Q.] Okay.

“[A.] But I just-I don’t hate ‘em, I just don’t agree with what they do or what they think. And as long as they don’t press their ideas, beliefs on me or my family and all that, I don’t have-I don’t have a problem with them.

“[Q.] Okay.

“[A.] I just don’t agree with what their ideas and beliefs are about . . .

“[Q.] So you’re not by any means homosexual?

“[A.] No, no . . . .”

There was no objection to these portions of the video recording. Still later, Deputy Stahl returned to the question:

“[Q.] . . . [T]here are people out there-I’m being straightforward that like one particular sexual orientation; either it’s young girls, it’s black women, it’s white women, it’s adult males, young males. People like what they like.

. . . .

“ . . . [O]kay and no matter what, it would be hard for you to admit that. It would be hard to admit that, but my feeling is that that may be what you’re drawn to. You’re not going to tell me that and I understand that but what you really need to think about is if that’s the case, if, you know, I mean, you have that right if that’s what you like, that what you’re . . .

“[A]: So you don’t believe a word I’m sayin?”

William’s counsel objected to this passage, arguing Deputy Stahl “basically testifies about her opinion of the credibility of the parties involved.” The district court overruled the objection. During Deputy Stahl’s testimony, the prosecutor also introduced a videotape entitled, “Guys Going Crazy,” found in a search of William’s bedroom. The videotape featured men exposing their genitalia. Defense counsel did not object.

William’s counsel did object to a photograph of a dildo found in Sharon’s bedroom, arguing there was “no connection” between William and the item. The objection was overruled. William’s counsel also objected generally to the relevance of Sharon’s journals, eight in total, which law enforcement officers had seized from Sharon’s bedroom. The prosecutor argued that the journals “show [William’s] sexual orientation and they show his pattern of contact with [B.D.].” William’s counsel responded that Deputy Stahl had not examined all of the journals, and “we don’t know which ones she’s looked at and which ones she hasn’t looked at.” The trial court admitted all of the journals without discussing their relevance.

When questioning Carla’s former boyfriend, Christopher Kresyman, the prosecutor asked if he had ever “seen [William] with Brandon,” and if he had noticed “anything unusual about them together.” Kresyman said he had seen them together, but that he had not noticed anything unusual. The prosecutor then asked if he had “ever observed [William’s] relation to sexual matters?” The trial court sustained defense counsel’s objection as asked and answered. When Carla testified, the prosecutor asked whether William had “ever [made] any sexual advances towards you?” She denied that William had made any sexual advances toward her.

    B.D. testified he could not state how long he had known William and he could not remember when they had first met. He did not know how many times he had stayed at William’s house. B.D. did testify to sleeping in William’s bed and that William “played with my weenie,” and “put it in his mouth,” and then B.D. “put it in [William’s] butt.” B.D. could not remember how many times the sex acts occurred, and he did not testify to any specific dates.

     The State called Sharon as its final witness. The prosecutor asked Sharon, “[W]hat kind of friend is Brandon of [William’s]?” When Sharon answered that they had worked for the same company, the prosecutor asked: “Did they ever have sex?” Sharon testified they had not, and when pressed by the prosecutor she responded: “Well I don’t believe this would be something that I would have personal knowledge of.”

     The prosecutor then questioned Sharon about her conversations with William and the contents of her journals. For example, Sharon claimed a passage saying William and Brandon “have had sexual relations” was mistaken and should have read “that they have not had sexual relations.” This referred to the incident highlighted by the prosecutor in the opening argument, when William allegedly woke Sharon and told her that Brandon had slept with someone else. The prosecutor's impeachment of Sharon on this and similar journal entries regarding William’s relationship with Brandon continued for 11 pages of the trial transcript. Defense counsel made no objections.

    In cross-examination, William’s counsel asked Sharon if William had ever dated. When she replied yes, William’s counsel elicited a woman’s name and when the relationship had occurred. On redirect, the prosecutor established that the relationship was not mentioned by Sharon in her contemporaneous journals. The prosecutor then went on to establish that Brandon had lived at the Blomquist residence for a time and that William had lived with Brandon. Questions followed from both prosecution and defense regarding why William had lived with Brandon and who else may have been living there at the time.

   In closing arguments, the prosecutor acknowledged that only three of Sharon’s journals “deal with these acts” concerning B.D. He asked rhetorically:

“So why do we have six [sic] more [journals] before those? Because in his interview [William] denies being a homosexual. Could he have said yes but I don’t like little boys? Sure. But in those journals we have a whole year of Sharon’s life and they show [William] with his boyfriend Brandon and their breakup shortly before this.

“Remember that [William] came into Sharon’s room and was upset because Brandon had slept with someone else. . . .

 . . . .

“As you will see in the journals, [William] was together with Brandon all the time.”

Referring to the dispute over William’s statement to Sharon about having sex with Brandon, the prosecutor argued: “He’s either upset because they have or they haven’t. Either way it says the same thing about [William].” The prosecutor referred to Sharon’s testimony regarding William’s dating relationship as “cover.” He challenged the jury to “[f]ind it in the journal. She mentioned some girl possibly in [William’s] life. You’ve got a whole year there. Find it.” Lastly, the prosecutor argued that “[William] was the most helpful man that Carla ever knew. More helpful than any other man in her life and he didn’t make any sort of sexual advances towards her.” Defense counsel made no objections.

     Instead, in closing argument, William’s counsel also spoke of his client’s sexual orientation. Although William had not testified at trial, defense counsel pointed to his denial of homosexuality during Deputy Stahl’s interview. William’s counsel maintained the State was “asking you to guess based upon some very vague journal entries . . . . Why didn’t they call Brandon?” An objection by the prosecutor was overruled, and counsel continued to ask why Brandon had not been called as a witness. The prosecutor replied in the State’s concluding argument: “No evidence of [William’s] being homosexual? How about what he told his mom that he had sex with Brandon.”

     The jury returned guilty verdicts on all 78 counts. William received a controlling sentence of 400 months’ imprisonment. He filed a timely appeal.

       William first contends the prosecutor’s “irrelevant and highly prejudicial” references to homosexuality constituted prosecutorial misconduct. The State does not minimize its trial strategy, but asserts that “in a case in which a defendant is charged with aggravated indecent liberties with a child victim who is of the same sex as the defendant, the [S]tate is required to prove, beyond a reasonable doubt, that the defendant is a homosexual.”

     “A two-step analysis governs allegations of prosecutorial misconduct: it applies regardless of whether the alleged misconduct occurs during witness examination or during closing argument, and it applies regardless of whether a contemporaneous objection was made. The first step asks whether the complained-of conduct was outside the considerable latitude, given a prosecutor in discussing the evidence. The second step asks whether the remarks constituted plain error, that is, whether the statements prejudiced the defendant and denied him a fair trial. The second step requires three factors to be considered: (1) whether the misconduct is gross and flagrant; (2) whether the misconduct shows ill will on the prosecutor’s part; and (3) whether the evidence is so direct and overwhelming that the misconduct would likely have had little weight in the minds of jurors. None of these three factors is individually controlling. Moreover, the third factor may not override the first two factors, unless the statutory and federal harmless error tests have been met.”

The State bases its assertion on the specific intent element of aggravated indecent liberties, which requires proof that the lewd fondling or touching was “done or submitted to with the intent to arouse or to satisfy the sexual desires of either the child or the offender, or both.” The State argues that “[s]ince it is required . . . [to] prove, beyond a reasonable doubt, that homosexual acts arouse or satisfy the sexual desires of [William], evidence of [William’s] sexuality is relevant, probative, and necessary.”

“The obvious unstated premise of the State’s argument is that lewd fondling or touching between an adult and a 12-year-old child of the same sex is a “homosexual act.” Linguistically, a “homosexual act” might be defined as a sexual act between any two persons of the same sex; however, that is not how the State uses the term. The State maintains that if William took actions to satisfy sexual desires for adult males and did not take actions indicating sexual desires for adult females, then any lewd fondling or touching of B.D. would be more likely to satisfy his sexual desires. The State, in other words, assumes that a sexual desire for children is among those desires which define a homosexual orientation.

      We believe the Missouri Court of Appeals has identified the flaw in such an argument. “It is no more reasonable to assume that a preference for same gender adult sexual partners establishes a proclivity for sexual gratification with same gender children than it is to assume that preference for opposite gender adult sexual partners establishes a proclivity for sexual gratification with opposite gender children.” In the present case, as in Sias v. State, 416 So. 2d 1213, 1217 (Fla. Dist. App. 1982), there was “absolutely no showing that homosexuals as a group are disposed to engage in pederasty. [Citations omitted.]” We conclude, therefore, that it was unreasonable for the State to assume that a sexual desire for children is among those desires which define a homosexual orientation.

      Other courts have reached a similar conclusion. The Ohio Supreme Court has stated “evidence of homosexuality is not relevant to establish pedophilia,” reasoning that the “existence or absence of [homosexuality] neither establishes nor disproves [pedophilia.]” State. The Wisconsin Court of Appeals found prejudice where evidence of homosexuality was improperly admitted under that state’s “other acts” statute to prove wrongful sexual intercourse with a same-sex child. State v. Rushing, 197 Wis. 2d 631, 644-48, 541 N.W.2d 155 (1995). “There is a reasonable possibility that the jury drew impermissible inferences from [the witness’s] testimony. Specifically, the jury may have concluded that because [the defendant] had a homosexual encounter with an adult, he is likely to have assaulted a child.” The Minnesota Court of Appeals held evidence of homosexuality was irrelevant to prove criminal sexual conduct against two same-sex children. “The belief that homosexuals are attracted to prepubescent children is a baseless stereotype.” 

     We must decide whether the complained-of conduct was outside the considerable latitude, given a prosecutor in discussing the evidence. In this regard, the State defends its actions based on the 26 counts of aggravated indecent liberties with a child. The State, however, makes no effort to justify its trial strategy with regard to the 52 remaining counts.

     Nothing in this record suggests that William’s adult relationships with Brandon, Carla, or any woman he may have dated were evidence of the charges against him. Given the “prejudicial character” of homosexuality, the prosecutor’s conduct in this case was analogous to prosecutorial appeals to passion, prejudice, and fear, which have been so long rejected by Kansas courts.  Having carefully considered the record, we hold the prosecutor’s conduct was improper.

     Turning to the plain error analysis, we are convinced the prosecutor’s misconduct was gross and flagrant. The references to homosexuality were not an “isolated statement.” As detailed earlier, the prosecutor’s opening statement, questions of witnesses, presentation of evidence, and closing argument were focused on proof of William’s sexual orientation. Given the prejudicial nature of homosexuality, we conclude William has shown the evidence at issue and the prosecutor’s comments upon it prejudiced the jury against him. We do not agree, based on this record, that William placed his sexual orientation at issue. Rather, it was the prosecutor who within moments of the trial’s commencement labeled William a homosexual and proceeded to develop the State’s case-in-chief around William’s purported sexual orientation. We read the balance of the State’s arguments on appeal as leaving intact its assumption regarding homosexuality and a sexual desire for children. If that were not the State’s assumption, nothing would be left of its trial strategy but a pure appeal to prejudice. See United States v. Birrell, 421 F.2d 665, 666 n.2 (9th Cir. 1970) (reversing a theft conviction where prosecutor argued defendant would “be a homosexual and a car thief . . . for the rest of his natural life”). We would not hesitate to find ill will in such a situation.
Finally, we must determine whether the trial evidence was so direct and overwhelming that the misconduct would likely have had little weight in the minds of jurors. The State’s evidence that each of the three charged crimes occurred on the dates recorded by Sharon was limited to B.D.’s testimony. After B.D. described William’s actions in general terms, the prosecutor asked the following questions:

“Q. Do you know about how many times you and [William] did that?

“A. Uh, I don’t remember.

“Q. Did it-Do you remember how many times you stayed at his house?

“A. No.

“Q. Well, did it always happen?

“A. Yeah.”

The prosecutor later asked B.D., “Did a typical weekend include splooging [sic]?” “Splooge” was B.D.’s word for ejaculation. B.D. answered, “Yes.”

This testimony was not direct and overwhelming. William does not challenge the sufficiency of the evidence, but even so, an inference was required. The inference that William committed each of the acts charged during every overnight stay shown in Sharon’s journals was susceptible to the prosecutor’s misconduct. We cannot say that the error was harmless. 

Mosher and his two codefendants pled not guilty to armed robbery before Judge Robert J. Trainor. He was sentenced as a “second felony offender” to not less than 40 and not more than 60 years. Mosher’s lawyer met with the judge and incorrectly interpreted the judge’s remarks and misinformed Mosher that he would receive a sentence of between 15 and 16 years in jail in return for a guilty plea.

The Second Circuit Court of Appeals stated that the crucial facts are as follows:

1. Mosher was induced to plead guilty by representations and assurances given him by his counsel, Morahan. Mosher believed that Judge Trainor had promised to give him a minimum sentence of 15–16 years if he pled guilty.

2. No such promise had in fact been made by Judge Trainor, and the representations and assurances given to Mosher by Morahan that such a promise had been made by the judge were untrue.

3. The sentence of 40–60 years received by Mosher on his guilty plea was contrary to the assurances given by Morahan to Mosher as to the judge’s statement as to the sentence which he would impose.

Was Mosher denied effective assistance of counsel? Should Mosher’s guilty plea be vacated on the grounds that it was involuntarily obtained? See Mosher v. LaVallee, 491 F.2d 1346 (2d Cir. 1974).

Mosher v. Lavale, 491 F.2d 1346 (2nd Cir. 1974)

Mosher and two codefendants were indicted in the Westchester County Court for the March 1964 armed robbery of the United States Post Office at Maryknoll Seminary, Ossining, NY. After first pleading not guilty to the four count indictment, Mosher on June 17, 1964, before Hon. Robert J. Trainor, changed his plea to one of guilty to the count charging armed robbery in the first degree. On July 9, 1964, Judge Trainor sentenced Mosher as a second felony offender to not less than 40 nor more than 60 years. After exhausting state remedies with respect to his conviction and sentence, Mosher commenced the instant habeas corpus proceeding in the district court. His claims that his guilty plea was involuntarily entered and that he was denied the effective assistance of counsel turn upon the events of the morning of June 17, 1964 just prior to the entry of his plea of guilty. 

1. Mosher was induced to plead guilty by representations and assurances given him by his counsel, Morahan, which Mosher believed, that Judge Trainor had promised to give him a minimum sentence of 15–16 years if he (pleaded guilty). 

2. No such promise had in fact been made by Judge Trainor and the representations and assurances given to Mosher by Morahan that such a promise had been made by the Judge were contrary to the fact and untrue.

3. The sentence of 40–60 years received by Mosher on his guilty plea was directly contrary to the assurances given by Morahan to Mosher as to the Judge’s promise as to the sentence which would be imposed. 

On the basis of these findings, which we hold were not clearly erroneous, the district court concluded that Mosher’s guilty plea must be vacated because it was involuntarily entered and also because Mosher was denied the effective assistance of counsel. We agree.

The State correctly notes that this is not a case like those where a guilty plea has been held involuntary because induced by an unfulfilled promise of a lenient sentence made by a judge or prosecutor. On the other hand, this is likewise not a case where a defendant’s belief that he will receive leniency is induced by an erroneous estimate made by defense counsel, nor is this a case where a defendant pleads guilty under the subjective mistaken impression or belief that a promise has been made by a judge of a lenient sentence and instead a heavy sentence is imposed; in neither of these situations will the guilty plea be held to have been involuntary. The instant case is the rare one--unique in this Circuit so far as we know--where after an evidentiary hearing, the district court has made a finding based on substantial evidence that the state prisoner has sustained his burden of proving that the circumstances as they existed at the time of the guilty plea, judged by objective standards reasonably justified his mistaken impression--here, a false statement by defense counsel to Mosher that a promise of a minimum sentence had been made by the judge who thereafter imposed the maximum sentence. 
We also agree with the district court’s alternative holding that under the particular circumstances of this case, Mosher’s guilty plea must be vacated because he was denied the effective assistance of counsel.  And we hold that the district court did not abuse its discretion in fashioning relief here so as to grant to the state courts the option of requiring that Mosher be given the sentence he thought he had bargained for or permitting him to withdraw his guilty plea and to stand trial on the indictment. 

A jury convicted Kerry Dean Benally, a member of the Ute Mountain Ute tribe, of forcibly assaulting a Bureau of Indian Affairs officer with a dangerous weapon. The next day, a juror came forward with a charge that the jury deliberations had been tainted by racial bias and other inappropriate considerations.

The judge asked two of the several questions proposed by the defendant at voir dire: “Would the fact that the defendant is a Native American affect your evaluation of the case?” and “Have you ever had a negative experience with any individuals of Native American descent? And, if so, would that experience affect your evaluation of the facts of this case?” None of the individuals who served as jurors answered “yes” to either of the questions. Mr. Benally was found guilty.

“Juror K.C.” approached the defense counsel and claimed that the jury deliberation had been influenced by racist claims about Native Americans. The jury foreman reportedly told the other jurors that he used to live on or near an Indian Reservation and that “[w]hen Indians get alcohol, they all get drunk,” and that when they get drunk, they get violent. Juror K.C. argued with the jury foreman that not all Native Americans get drunk. The foreman insisted, “Yes, they do.” A second juror added that she had also lived on or near a reservation. Juror K.C. could not hear the rest of this juror’s statement, although it was “clear she was agreeing with the foreman’s statement about Indians.” Juror K.C. continued to argue with the foreman.

Benally argues that his conviction should be overturned because of juror bias. Rule 606(b) of the Federal Rules of Evidence affirms that a court ordinarily will not inquire into a jury’s deliberations. There are several exceptions, including that a juror may testify about “whether extraneous prejudicial information was improperly brought to the jury’s attention” and “whether any outside influence was improperly brought to bear upon any juror.” Benally argued that “if the foreman’s statements . . . do not fall under one of Rule 606(b)’s explicit exceptions, they should fall under an unstated exception for evidence of racial bias.” Should Benally’s conviction be overturned? What is your view? See United States v. Benally, 546 F.3d 1230 (10th Cir. 2008).

United States v. Benally, 546 F.3d 1230 (10th Cir. 2008)

On October 10, 2007, a jury convicted Kerry Dean Benally of forcibly assaulting a Bureau of Indian Affairs officer with a dangerous weapon. The next day, one of the jurors came forward with a charge that the jury deliberations had been tainted by racial bias and other inappropriate considerations . . . .

     Mr. Benally, a member of the Ute Mountain Ute tribe, was charged with forcibly assaulting a Bureau of Indian Affairs officer with a dangerous weapon. Prior to trial, he submitted several voir dire questions aimed at uncovering potential bias against Native Americans. The judge asked two of those questions at voir dire: “Would the fact that the defendant is a Native American affect your evaluation of the case?” and “Have you ever had a negative experience with any individuals of Native American descent? And, if so, would that experience affect your evaluation of the facts of this case?” No juror answered affirmatively to either question. The case proceeded to trial and the jury found Mr. Benally guilty.

     The day after the jury announced its verdict, one juror approached defense counsel with unsettling information. This juror--“Juror K.C.”--claimed that the jury deliberation had been improperly influenced by racist claims about Native Americans. The foreman, according to Juror K.C., told the other jurors that he used to live on or near an Indian Reservation, that “[w]hen Indians get alcohol, they all get drunk,” and that when they get drunk, they get violent. Juror K.C. said that when she then argued with the foreman that not all Native Americans get drunk, the foreman insisted, “Yes, they do.” Juror K.C. claimed that at that point, a second juror chimed in to say that she had also lived on or near a reservation. While Juror K.C. could not hear the rest of this juror’s statement, it was “clear she was agreeing with the foreman’s statement about Indians.” Juror K.C. continued . . . She also described another discussion in which some jurors agreed about the need to “send a message back to the reservation.” During this second discussion, Juror. K.C. says that one juror told how he had two family members in law enforcement and had “heard stories from them about what happens when people mess with police officers and get away with it.”

     Another juror supported some of Juror K.C.’s claims.

Armed with these two affidavits, Mr. Benally moved to vacate the verdict and receive a new trial pursuant to Rule 33 of the Federal Rules of Criminal Procedure. He argued that the jurors had lied about their racial bias on voir dire and had improperly considered information not in evidence. The government opposed the motion on the ground that Mr. Benally’s only evidence of misconduct was inadmissible under Rule 606(b). That rule states, in relevant part:

   Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror's mental processes in connection therewith.

     FED. R. EVID. 606(b). Rule 606(b) provides three limited exceptions to this general prohibition against jurors testifying about jury deliberations:

But a juror may testify about (1) whether extraneous prejudicial information was improperly brought to the jury’s attention, (2) whether any outside influence was improperly brought to bear upon any juror, or (3) whether there was a mistake in entering the verdict onto the verdict form.

      The district court admitted the juror testimony under the exceptions that allow jurors to testify about “whether extraneous prejudicial information was improperly brought to the jury’s attention” or “whether any outside influence was improperly brought to bear upon any juror.” Relying upon this evidence, the judge found that two jurors had lied on voir dire when they failed to reveal their past experiences with Native Americans and their preconception that all Native Americans get drunk and then violent. He also found that the jury had improperly considered extrinsic evidence when the juror whose family was in law enforcement related stories that showed the need to send a message. The judge viewed each of these as sufficient evidence of misconduct and granted a new trial. The government then appealed.

     “When the affidavit of a juror, as to the misconduct of himself or the other members of the jury, is made the basis of a motion for a new trial, the court must choose between redressing the injury of the private litigant and inflicting the public injury which would result if jurors were permitted to testify as to what happened in the jury room.” This case illustrates the tension between those interests. A juror has offered testimony that the verdict may have been influenced by improper arguments predicated on racial stereotyping and a need to send a message; but Mr. Benally can obtain redress (in the form of a new trial) only if that juror’s testimony is admissible. Rule 606(b) says it is not.

     The rule against impeachment of a jury verdict by juror testimony as to internal deliberations may be traced back to “Mansfield's Rule,” originating in the 1785 case of Vaise v. Delaval, 99 Eng. Rep. 944 (K.B. 1785). Faced with juror testimony that the jury had reached its verdict by drawing lots, Lord Mansfield established a blanket ban on jurors testifying against their own verdict. The rule was adopted by most American jurisdictions and “[b]y the beginning of [the twentieth] century, if not earlier, the near-universal and firmly established common-law rule in the United States flatly prohibited the admission of juror testimony to impeach a jury verdict.” This common-law principle, together with exceptions also developed by common law, was eventually codified into Federal Rule of Evidence 606(b).

     Rule 606(b) is a rule of evidence, but its role in the criminal justice process is substantive: it insulates the deliberations of the jury from subsequent second-guessing by the judiciary. Jury decision-making is designed to be a black box: the inputs (evidence and argument) are carefully regulated by law and the output (the verdict) is publicly announced, but the inner workings and deliberation of the jury are deliberately insulated from subsequent review. Judges instruct the jury as to the law, but have no way of knowing whether the jurors follow those instructions. Judges and lawyers speak to the jury about how to evaluate the evidence, but cannot tell how the jurors decide among conflicting testimony or facts. Juries are told to put aside their prejudices and preconceptions, but no one knows whether they do so. Juries provide no reasons, only verdicts.

     To treat the jury as a black box may seem to offend the search for perfect justice. The rule makes it difficult and in some cases impossible to ensure that jury verdicts are based on evidence and law rather than bias or caprice. But our legal system is grounded on the conviction, borne out by experience, that decisions by ordinary citizens are likely, over time and in the great majority of cases, to approximate justice more closely than more transparently law-bound decisions by professional jurists. Indeed, it might even be that the jury’s ability to be irrational, as when it refuses to apply a law against a defendant who has in fact violated it, is one of its strengths.

     If what went on in the jury room were judicially reviewable for reasonableness or fairness, trials would no longer truly be by jury, as the Constitution commands. Final authority would be exercised by whomever is empowered to decide whether the jury’s decision was reasonable enough, or based on proper considerations. Judicial review of internal jury deliberations would have the result that “every jury verdict would either become the court’s verdict or would be permitted to stand only by the court’s leave.” 

      Defendants undoubtedly have a powerful interest in ensuring that the jury carefully and impartially considers the evidence. This case presents that interest to the highest degree. But there are compelling interests for prohibiting testimony about what goes on in the jury room after a verdict has been rendered. The rule protects the finality of verdicts. It protects jurors from harassment by counsel seeking to nullify a verdict. It reduces the incentive for jury tampering. It promotes free and frank jury discussions that would be chilled if threatened by the prospect of later being called to the stand. Finally, it preserves the “community’s trust in a system that relies on the decisions of laypeople [that] would all be undermined by a barrage of postverdict scrutiny.” “[T]he rule against jurors impeaching their own verdict is designed to promote the jury’s freedom of deliberation, the stability and finality of verdicts, and the protection of jurors against annoyance and embarrassment.”

     Like other rules of evidence protecting the confidentiality of certain communications, such as the attorney–client privilege or the priest–penitent privilege, Rule 606(b) denies the court access to what may be relevant information--information that might, for example, justify a motion for a new trial. But like these other privileges, the rule protects the deliberative process in a broader sense. It is essential that jurors express themselves candidly and vigorously as they discuss the evidence presented in court. The prospect that their words could be subjected to judicial critique and public cross examination would surely give jurors pause before they speak.  (“If evidence thus secured could be thus used, the result would be to make what was intended to be a private deliberation, the constant subject of public investigation--to the destruction of all frankness and freedom of discussion and conference.”) Moreover, part of the urgency that comes from knowing that their decision is the final word may be lost if jurors know that their reasoning is subject to judicial oversight and correction. Had she known that the judge would review the jury’s reasoning process, for instance, Juror K.C. might not have argued so persistently with the foreman; she might have chosen instead to sit back and wait for the judge to correct the foreman’s unreasonableness.

    Against this background, we must consider whether Juror K.C.’s testimony, or the defense investigator’s report of conversations with another juror, is inadmissible under Rule 606(b). The Rule provides: “Upon inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations,” with certain exceptions. The Rule goes on to say that “[a] juror’s affidavit or evidence of any statement by the juror may not be received on a matter about which the juror would be precluded from testifying.” Thus, if Juror K.C. or the other juror questioned by the defense investigator could not have testified on these matters, it was error for the district court to receive either an affidavit or other evidence of the testimony.1
Juror K.C.’s testimony (along with the affidavit of the investigator reporting the statements of another juror) reported statements made by the jury foreman and other jurors in the jury room as part of the jury’s discussion of the case. This evidence unquestionably falls within the category of testimony as to a “statement occurring during the course of the jury’s deliberations.” Mr. Benally does not argue otherwise. . . .

    Since the contested juror testimony falls under Rule 606(b)’s general proscription, we must ask whether Mr. Benally can take advantage of one of the Rule’s limited exceptions. Rule 606(b) enumerates three exceptions: “a juror may testify about (1) whether extraneous prejudicial information was improperly brought to the jury’s attention, (2) whether any outside influence was improperly brought to bear upon any juror, or (3) whether there was a mistake in entering the verdict onto the verdict form.” Mr. Benally argues that the juror statements in this case are about either “extraneous prejudicial information” or an “outside influence,” falling under the first or second exception, respectively.2 These exceptions for extraneous influences cover misconduct such as jurors reading news reports about the case, jurors communicating with third parties, bribes, and jury tampering.

     If a juror were to conduct his own investigation and bring the results into the jury room, as the Henry Fonda character does in Twelve Angry Men, that behavior would constitute extraneous information, and Rule 606(b) would allow another juror to expose it. Courts must be careful, however, not to confuse a juror who introduces outside evidence with a juror who brings his personal experiences to bear on the matter at hand. We have said that “the inquiry is not whether the jurors ‘became witnesses’ in the sense that they discussed any matters not of record, but whether they discussed specific extra-record facts relating to the defendant, and if they did, whether there was a significant possibility that the defendant was prejudiced thereby.” In Marquez, the juror’s personal experience was quite specific and relevant to the matter at hand: she discussed her own experience training police dogs to help the jury determine the issue before it, which was whether the use of a police dog had constituted excessive force. Nevertheless, we held that this was not extraneous prejudicial information under Rule 606(b). 

     None of the statements that Mr. Benally alleges his jurors made are “specific extra-record facts relating to the defendant.” They are generalized statements, ostensibly based upon the jurors’ personal experience. The statements might have been relevant to the matter before the jury, but that is not the inquiry. We instead ask whether the statements concerned specific facts about Mr. Benally or the incident in which he was charged, and they did not.. We do not deny that the jurors’ alleged statements were entirely improper and inappropriate. The statements about Native Americans in particular were gross generalizations built upon prejudice and had no place in the jury room. Impropriety alone, however, does not make a statement extraneous. That would unravel the internal/external distinction and make anything said in jury deliberations “extraneous information” so long as it was inappropriate. It was an abuse of discretion for the district court to admit this testimony under Rule 606(b)’s exceptions.

     Mr. Benally then urges us that if the foreman’s statements are not extraneous and do not fall under one of Rule 606(b)’s explicit exceptions, they should fall under an implicit exception for evidence of racial bias. The Ninth Circuit adopted this approach in United States v. Henley, when it said it would seem “consistent with the text of the rule, as well as with the broad goal of eliminating racial prejudice from the judicial system, to hold that evidence of racial bias is generally not subject to Rule 606(b)’s prohibitions against juror testimony.” Racial bias, according to Henley, is so “plainly a mental bias that is unrelated to any specific issue that a juror in a criminal case may legitimately be called upon to determine” that any statement indicative of such bias cannot be deemed protected by an evidentiary rule. Other courts have refused to read such an exception into the text of Rule 606(b). See, e.g., Shillcutt v. Gagnon, 827 F.2d 1155 (7th Cir. 1987) (applying Rule 606(b) to exclude a White juror's statement that “[The Defendant’s] black and he sees a 17-year-old white girl--I know the type.”; Smith v. Brewer, 444 F.Supp. 482 (S.D. Iowa 1978) (applying the Rule to exclude jurors’ mimicking of black attorney during deliberations), aff'd, 577 F.2d 466 (8th Cir. 1978).

     To the extent the argument is made as a matter of policy, a court in a particular case is not the proper forum for making or enlarging exceptions to the rules of evidence. Our commission is to apply the Rules of Evidence as written and interpreted to the case at hand. Perhaps, it would be a good idea to amend Rule 606(b) to allow testimony revealing racial bias in jury deliberations, but the body entrusted with making the Rules is Congress (advised by the Advisory Committee, which first considers proposed changes to the rules, takes public comment, and then recommends an appropriate action in a detailed report).

    Congress deliberately rejected a version of Rule 606(b) with broader exceptions, which would have admitted the contested testimony in this case. The original House version of the rule would have allowed juror testimony regarding what was said in the jury room, while precluding testimony regarding the effect of those statements or anything else bearing on the subjective reasoning of the jurors. This would have adopted the so-called “Iowa Rule,” in which jurors may testify about “any matter occurring during the trial or in the jury room” as long as it “does not essentially inhere in the verdict itself.” The Senate rejected this “extension of the ability to impeach a verdict” as “unwarranted and ill-advised,” and its own version, which tracked the common-law rule, prevailed. Notably, in the course of this discussion, one Senator referred to the problem of “bias” on the part of judges and juries, but noted: “I do not believe it would be possible to conduct trials, particularly criminal prosecutions, as we know them today, if every verdict were followed by a post-trial hearing into the conduct of the juror's deliberations.” The fact that Congress “specifically understood, considered, and rejected a version of Rule 606(b) that would have allowed jurors to testify on juror conduct during deliberations,” reinforces our conviction that courts must adhere to the terms of the Rule. Judicial implication of a broader exception would be inconsistent with congressional intent. Courts no longer have common law authority to fashion and refashion rules of evidence as the justice of the case seems to demand, but must enforce the rules as enacted.

    Mr. Benally’s most powerful argument is that Rule 606(b) is unconstitutional as applied in this case because it effectively precludes him from obtaining relief for what he regards as a violation of his Sixth Amendment right to an impartial jury.

 This Court, however, has consistently “upheld application of the Rule 606(b) standards of exclusion of juror testimony even in the face of Sixth Amendment fair jury arguments.” We continue to adhere to that view.

    In its precedent most closely analogous to this case, the Supreme Court rejected the defendant’s argument that his Sixth Amendment right to trial by a competent jury required the admission of evidence otherwise inadmissible under Rule 606(b). Tanner, 483 U.S. at 126-27. In that case, after the jury had reached a guilty verdict, a juror voluntarily approached defense counsel and gave a sworn statement reporting heavy use of alcohol, marijuana, and cocaine by jurors during the trial. The Court “recognized that a defendant has a right to ‘a tribunal both impartial and mentally competent to afford a hearing,’” and did not question that juror intoxication, if proven through admissible evidence, would implicate that Sixth Amendment right. The Court reasoned, however, that in light of the “long-recognized and very substantial concerns [that] support the protection of jury deliberations from intrusive inquiry,” and the availability of other “aspects of the trial process” that protect the defendant’s “Sixth Amendment interests in an unimpaired jury,” id., the Sixth Amendment did not compel an exception to Rule 606(b), id.--even though, in the particular case, those other protections had failed to expose the problem, which therefore went uncorrected.

    Tanner compels a similar result in this case. We must remember that he Sixth Amendment embodies a right to “a fair trial but not a perfect one, for there are no perfect trials.” Where the attempt to cure defects in the jury process--here, the possibility that racial bias played a role in the jury’s deliberations--entails the sacrifice of structural features in the justice system that have important systemic benefits, it is not necessarily in the interest of overall justice to do so. As the Court said in Tanner, “There is little doubt that post-verdict investigation into juror misconduct would in some instances lead to the invalidation of verdicts reached after irresponsible or improper juror behavior. It is not at all clear, however, that the jury system could survive such efforts to perfect it.” The Tanner Court pointed out that there are a number of “aspects of the trial process,” which, in most if not all cases, serve to protect the defendant’s Sixth Amendment right without breaching the ban on post-verdict juror testimony. The Court identified four such protections: voir dire, observation of the jury during court, reports by jurors of inappropriate behavior before they render a verdict, and post-verdict impeachment by evidence other than juror testimony. Each protection might not be equally efficacious in every instance of jury misconduct. The judge will probably not be able to identify racist jurors based on trial conduct as easily as he could identify drunken jurors, for instance, and voir dire might be a feeble protection if a juror is determined to lie. This does not mean that defendants’ interest in an impartial jury will go unprotected. Voir dire can still uncover racist predilections, especially when backed up by the threat of contempt or perjury prosecutions. Jurors can report to the judge during trial if racist remarks intrude on jury deliberations, enabling the judge to declare a mistrial or take other corrective measures. After the verdict is rendered, it could still be impeached if there is evidence of juror wrongdoing that does not depend on the testimony of fellow jurors in breach of Rule 606(b) confidentiality. And even trial observation could uncover racist attitudes if a juror openly wore his feelings on his sleeve. These protections might not be sufficient to eliminate every partial juror, just as in Tanner they proved insufficient to catch every intoxicated juror, but jury perfection is an untenable goal. The safeguards that the Court relied upon for exposing the drug and alcohol use amongst jurors in Tanner are also available to expose racial biases of the sort alleged in Mr. Benally’s case.

    The defendant attempts to distinguish Tanner on the ground that racial bias is a more serious and fundamental danger to the justice system than intoxicated jurors. Perhaps, that is so. But we do not see how the principle urged by the defendant in this case--that Rule 606(b) is unconstitutional as applied in a case where it prevents rectification of a Sixth Amendment violation--could be confined to the context of racial prejudice. It may well be true that racial prejudice is an especially odious, and especially common, form of Sixth Amendment violation. But once it is held that the rules of evidence must be subordinated to the need to admit evidence of Sixth Amendment violations, we do not see how the courts could stop at the “most serious” such violations. Indeed, it is hard to see why, under this theory, Tanner should not have been decided the other way.

    Nor does there seem to be a principled reason to limit the exception only to claims of bias, when other types of jury misconduct undermine a fair trial as well. If a jury does not follow the jury instructions, or ignores relevant evidence, or flips a coin, or falls asleep, then surely that defendant’s right to a fair trial would be aggrieved, just as Mr. Benally’s was. How could we deny that defendant a chance to use juror testimony to seek a new trial, simply because the jury misconduct did not involve racial prejudice? But if every claim that, if factually supported, would be sufficient to demand a new trial warrants an exception to Rule 606(b), there would be nothing left of the Rule, and the great benefit of protecting jury decision-making from judicial review would be lost.

     The defendant points out that no court of appeals has held, categorically, that Rule 606(b) is an absolute bar to the introduction of juror testimony regarding expressions of racial bias during jury deliberations. Other courts that have denied a general exception for racial bias have at the same time acknowledged that “further review may be necessary in the occasional case in order to discover the extremely rare abuse that could exist even after the court has applied the rule and determined the evidence incompetent.” We are skeptical of this approach. If confidentiality can be breached whenever a court, after the fact, thinks the advantages of doing so are important enough, much of the damage has already been done. We are inclined to think that in such a case, other remedies can be found, without violating Rule 606(b). But here, it suffices to say that the case has not been made. According to Juror K.C.’s account, racially biased statements were made but she herself countered them. The verdict was unanimous, which means that Juror K.C., who protested the racially prejudiced statements, joined in finding Mr. Benally guilty beyond a reasonable doubt. This is not a case, therefore, where the verdict itself was shown to be based on the defendant’s race rather than on the evidence and the law.

     We therefore reject the defendant’s argument that Rule 606(b) contains an implicit exception for racially biased statements made during jury deliberations, nor do we think the Rule is unconstitutional as applied in this case.

James Kirk appeals from his conviction for lewd conduct with a minor child and sexual battery of a minor. Kirk is an African American and contends that the prosecutor improperly injected race into his case by singing the first few lines of the song “Dixie” during closing arguments. Kirk’s alleged victims all were White.

The prosecutor said the following during closing argument.

“Oh, I wish I was in the land of cotton. Good times not forgotten. Look away. Look away. Look away. And isn’t that really what you’ve kind of been asked to do? Look away from the two eyewitnesses. Look away from the two victims. Look away from the nurse in her medical opinion. Look away. Look away. Look away.”

The defendant’s lawyer did not object to this statement. Kirk contends that his conviction should nonetheless be reversed because the statement constitutes a prejudicial error. The relevant question is whether the prosecutor’s comments so infected the trial with unfairness as to make the resulting conviction a denial of due process. What is your view? See State v. Kirk, 339 P. 3d 1213 (ID. App. 2014).

State v. Kirk, 339 P.3d 1213 (Idaho 2014)

James D. Kirk appeals from his convictions for lewd conduct with a minor child under 16 and sexual battery of a minor 16 or 17 years old. Kirk contends that the prosecutor improperly injected race into his case by singing the first few lines of the song “Dixie” during closing argument. Kirk submits that the act unconstitutionally tainted his trial because the alleged victims were White females and he is African American.

I. Background

On August 12, 2012, at about 6 p.m., four juvenile females, 17-year-old J.C., 13-year-old M.F., 15-year-old A.M., and 15-year-old M.G., ran away from the group home where they all resided. Outside a motel in downtown Nampa, the four encountered defendant Kirk, who invited the girls into his room. They all spent the night there. A.M. and M.G. left the motel together early the next morning, and J.C. and M.F. departed together later that day.

When J.C. and M.F. were apprehended by Nampa police that evening, M.F. informed an officer that Kirk had raped her during the night in the motel room and that J.C. had participated in the rape by holding her down. M.F. further told the police that she was menstruating when the sexual assault occurred, so her blood would likely be found on the bed’s comforter. J.C., although uncooperative at first, eventually told police that she and M.F. both had vaginal sex with Kirk while the three were in bed together, but J.C. denied holding M.F. down or forcing her to participate. Witnesses A.M. and M.G. turned themselves in to police a few days later and, when interviewed, said that they had observed Kirk, J.C., and M.F. having sex together and that M.F. was a willing participant. All of the girls said that Kirk offered them intoxicating prescription medication, which they ingested. A search warrant was obtained for the motel room, and police seized Kirk’s cell phone and a blood-stained comforter. Kirk was arrested and admitted to a detective that the girls had been in his motel room, but he denied any sexual conduct.

Kirk was charged with one count of lewd conduct with a minor child under 16, for sexual acts against 13-year-old M.F., and one count of sexual battery of a minor 16 or 17 years of age, for sexual acts against 17-year-old J.C. The case was prosecuted primarily on the girls’ testimony, which was in accord with what they had told the police, bolstered by the testimony of a sexual assault nurse who said that a physical examination of M.F. revealed vaginal tearing and abrasion consistent with sexual intercourse.

During closing argument, defense counsel focused on perceived weaknesses in the State’s case, including the State’s failure to gather physical evidence that might have corroborated or refuted the girls’ testimony. Defense counsel pointed out that none of the girls were given a toxicology screen to confirm the presence of drugs in their systems and that no pills or pill bottles matching the medication that the girls described were found in the motel room. Defense counsel noted that although M.F. said that Kirk had taken cell phone photos of J.C. in her underwear, the police did not search Kirk’s phone for photos. The defense also emphasized that the vaginal swabs taken from M.F. tested negative for male DNA and that J.C. was never asked to undergo a sexual assault examination. Similarly, the defense closing argument reminded the jury that a DNA test on a stain from the blood-stained comforter determined that the blood did not match either M.F. or Kirk, and counsel asserted that the State’s failure to test other blood stains on the comforter and the failure to test the bedding for semen were further indicia of a lax investigation. All of this, the defense argued, left reasonable doubt as to guilt.

In her rebuttal closing argument, the prosecutor responded:

Ladies and gentlemen, when I was a kid we used to like to sing songs a lot. I always think of this one song. Some people know it. It’s the Dixie song. Right? Oh, I wish I was in the land of cotton. Good times not forgotten. Look away. Look away. Look away. And isn’t that really what you’ve kind of been asked to do? Look away from the two eyewitnesses. Look away from the two victims. Look away from the nurse in her medical opinion. Look away. Look away. Look away. 

Defense counsel did not object to this argument. The jury found Kirk guilty on both charges.

Kirk is a Black man, while the victims in this case were White females. Kirk’s sole claim of error is that his constitutional rights to due process and equal protection were violated when the prosecutor sang or recited the lines from “Dixie,” thereby injecting the risk of racial prejudice into the case.

II. Analysis
The relevant question is whether the prosecutor’s comments so infected the trial with unfairness as to make the resulting conviction a denial of due process. 
Whether a prosecutor’s comments during closing argument rise to the level of fundamental error is a question that must be analyzed in the context of the trial as a whole. Under Idaho law, if a mistake that occurred during a criminal trial was not followed by a contemporaneous objection, the judgment of conviction will be reversed only if the appellant establishes that the mistake rose to the level of fundamental error. This requires that the defendant persuade the court that the alleged error: (1) violates one or more of the defendant’s unwaived constitutional rights; (2) is clear or obvious without the need for reference to any additional information not contained in the appellate record; [1216] and (3) there is a reasonable possibility that the error affected the outcome of the trial proceedings, where, without expressly modifying or overruling Perry, the Idaho Supreme Court said that an appellant claiming fundamental error must show a reasonable likelihood that the error affected the verdict. 
Upon review of the prosecutor’s comments in the case at bar, this Court concludes that the prosecutor’s emphasis on Romero-Garcia’s status as a noncitizen of the United States could be viewed as a subtle appeal to the jury’s racial or ethnic prejudice. Even an artfully constructed appeal to a jury’s prejudices cannot avoid application of the prohibition against such comments.Appeals to racial or ethnic prejudice can distort the search for truth and drastically affect a juror’s impartiality. Such comments violate a criminal defendant’s due process and equal protection rights. [A] prosecutor is constitutionally prohibited from making racially or ethnically inflammatory remarks during its closing argument. There is no question that a prosecutor’s improper infusion of race into a criminal trial violates a defendant’s constitutional rights. “The Constitution prohibits racially biased prosecutorial arguments.” 
To support his argument that the song “Dixie” is racist in its origin and lyrics and is disparaging to black people, Kirk cites in his briefing a number of newspaper articles. The State objects to our consideration of these on the ground that the articles are “evidence” that this Court may not consider because the articles were not presented to the trial court. We need not resolve that dispute, for this Court does not require resort to articles or history books to recognize that “Dixie” was an anthem of the Confederacy, an ode to the Old South, which references with praise a time and place of the most pernicious racism. The prosecutor’s mention of the title, “Dixie,” as well as the specific lyrics recited by the prosecutor, referring to “the land of cotton,” expressly evoke that setting with all its racial overtones.

The State maintains, however, that there was no “clear or obvious” constitutional error here because the prosecutor acted with innocent intent, presenting “simply a personal story of singing in her youth” to make a legitimate point that Kirk’s closing argument asked the jury to “look away” from the prosecution’s evidence. This was not, the State argues, an overt appeal to racial prejudice. We agree that the racial reference here was indirect and perhaps innocently made. This prosecutor may not have intended to appeal to racial bias, but a prosecutor’s mental state, however innocent, does not determine the message received by the jurors or their individual responses to it. An invocation of race by a prosecutor, even if subtle and oblique, may be violative of due process or equal protection. As the Second Circuit Court of [1217] Appeals stated:

Race is an impermissible basis for any adverse governmental action in the absence of compelling justification. . . . To raise the issue of race is to draw the jury’s attention to a characteristic that the Constitution generally commands us to ignore. Even a reference that is not derogatory may carry impermissible connotations or may trigger prejudiced responses in the listeners that the speaker might neither have predicted nor intended.
Whether Kirk has satisfied the third prong of the fundamental error test, by showing a reasonable possibility (or likelihood) that the error affected the outcome of the trial, is a more difficult question. Kirk argues that when the constitutional error at issue is a prosecutor’s improper introduction of race into a criminal trial, the defendant should be relieved of the burden of showing prejudice. He maintains we should treat this circumstance as structural error requiring automatic reversal or, alternatively, that the burden should be shifted to the State to demonstrate that the error is harmless.

We are not convinced, however, that a singular focus on the strength of the State’s evidence is always appropriate where the constitutional error is State conduct that focuses the jury on racial factors. Although not deeming this error to be structural, we note that provocation of racial animus against a criminal defendant carries some of the characteristics of structural error in that racial bias implicates the defendant’s right to a trial before an impartial jury. Like racial discrimination in the selection of jurors or grand jurors, the injection of racial considerations in closing arguments “casts doubt on the integrity of the judicial process,” and “impairs the confidence of the public in the administration of justice.”We thus arrive at the question whether Kirk has shown a reasonable possibility that the prosecutor’s argument, raising the specter of racial prejudice, affected the outcome of the trial. In answering this inquiry for other types of fundamental error, we have often considered principally the weight of the evidence supporting the defendant’s conviction to determine whether the trial outcome would have been the same, absent the constitutional error. 
Because of these considerations, courts from other jurisdictions have sometimes modified or relaxed the standards for determining whether the error was prejudicial where the prosecution invoked racial considerations. 

In the present case, nothing in the record suggests that the jurors harbored any racial prejudice or that they were actually influenced by the prosecutor’s recitation of “Dixie,” but the risk of prejudice to a defendant is [1219] magnified where the case is as sensitive as this one, involving alleged sexual molestation of minors. As the Fourth Circuit observed:

 “[c]oncern about fairness should be especially acute where a prosecutor’s argument appeals to race prejudice in the context of a sexual crime, for few forms of prejudice are so virulent.” In this circumstance, both the constitutional obligation to provide criminal defendants a fundamentally fair trial and the interest of maintaining public confidence in the integrity of judicial proceedings weigh against imposing a stringent standard for a defendant’s demonstration that the error was harmful. Although the State’s case here was a strong one, it was not so compelling that no rational juror could have voted to acquit, particularly with respect to the charge involving J.C., for which there was no physical evidence corroborating the charge. While there may be other cases where a prosecutorial remark with racial overtones would be harmless error, given the nature of this particular case, and considering the totality of the evidence and trial proceedings, we conclude that Kirk has demonstrated a reasonable possibility (or likelihood) that the error affected the outcome of the trial. Kirk is therefore entitled to a new trial.

The judgment of conviction is vacated and the case remanded for further proceedings.

