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School Desegregation

How can the promise of equal education be fulfilled?

his May the nation celebrates the 50th anniversary
of the Supreme Court’s landmark decision declaring
racial segregation in public schools unconstitutional.
But the promise of equal educational opportunity
for all offered by the once-controversial Brown v. Board of Education
ruling is widely viewed as unfulfilled. Today, an increasing per-
centage of African-American and Latino students attend schools

with mostly other minorities — a situation that critics blame on

recent Supreme Court decisions easing judicial supervision of Most black students today attend majority-black
schools, evidence of what civil rights advocates

. . . call jon.
desegregation plans. Black and Latino students also lag far behind catl resegregation

whites in academic achievement. School-desegregation advocates

call for stronger steps to break down racial and ethnic isolation | H |S REPORT

and to upgrade schools that serve minority students. Critics of
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e Is racial imbalance in
schools increasing?

e Do minorities suffer edu-
cationally because of racial
isolation?

e Would “school choice”
policies help reduce the
racial gap in educational
achievement for minorities?
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School Desegregation

C ivil rights advocates
Jefferson County, Ky.,

consider Louisville-
a model of desegregation —
but don’t tell that to David
McFarland.

McFarland says the coun-
ty’s claimed success in racial
mixing comes at the expense
of his children’s education.
In his view, Stephen and
Daniel were denied admis-
sion to the school of their
choice simply because they
are white. “Diversity should
not be used as an excuse for
discrimination,” he says.

The county’s 19 traditional
schools — with their reputa-
tion for good discipline, struc-
tured teaching and parental
involvement — are so popu-
lar that they cannot accom-
modate all the students who
want to attend. So students
are assigned to schools by lottery.

To keep enrollments at each school
within racial guidelines, a separate list
of African-American applicants is
maintained. The county’s voluntary
“managed-choice” program — which
replaced a court-ordered desegrega-
tion plan in 2000 — is designed to
prevent any school from having fewer
than 15 percent or more than 50 per-
cent African-American students.

The program works. In a county-
wide system where African-Americans
comprise about one-third of the 96,000
students, only one school has a ma-
jority-black enrollment.

Jefferson County was one of the first
school systems in the country to begin
integrating after the U.S. Supreme Court
handed down its historic Brown v. Board
of Education decision declaring racial
segregation in schools unconstitutional. !

Today, as the 50th anniversary of

Fifty years after the Supreme Court handed down its
bistoric Brown v. Board of Education decision declaring
racial segregation in public schools unconstitutional,
most black and Latino students attend predominantly
minority schools. At Birdwell Elementary in Tyler,
Texas, 60 percent of the students are Hispanic.

the May 17, 1954, ruling approaches,
Jefferson County stands in stark con-
trast to the ethnic and racial patterns
in most other school districts. Across
the country today, most black students
attend majority-black schools, and an
even larger percentage of Latino stu-
dents attend majority-Latino schools —
evidence of what civil rights advocates
call resegregation.

In Louisville, McFarland and three
other families sued in federal court to
bar the school system from using race
in any student assignments. 2 “It can’t
be fair to discriminate against a white
male because he’s a white male,” says
Ted Gordon, the plaintiffs’ attorney.
“That can’t be fair in anybody’s book.”

School administrators, however, say
a ruling for McFarland would effec-
tively bring back racial segregation in
Louisville. “We would be back to ma-
jority-white suburban schools and ma-

Available online: www.thecqresearcher.com

BY KENNETH JOST

jority-black inner-city schools,”
says Byron Leet, lead attor-
ney for the school system.
“That would not be in the
best interest of young people
in the community, who have
benefited greatly from at-
tending desegregated schools.”

The case is being closely
watched at a time when school
desegregation litigation na-
tionwide is dormant, but par-
ents in some areas are asking
courts to block administrators
from continuing to use race
to promote integration.

“If the court decides that the
sensitive way that Louisville
has gone about trying to achieve
integration is not acceptable,
then I worry that there may
be little or no way to reap the
benefits of integration for our
primary and secondary schools,”
says Chinh Quang Le, assistant
counsel for the NAACP Legal
Defense and Educational
Fund, which filed a friend of
the court brief on the side of the Louisville
school system. The fund directed the
court challenges against racial segrega-
tion that produced the Brown decision
and remains the principal litigation cen-
ter in school desegregation cases.

Today’s pattern of school desegre-
gation litigation underscores the changes
in the nation’s schools — and in the
nation’s attitudes toward race — since
the Brown decision. 3 While the rul-
ing is universally hailed, its promise is
widely recognized as unfulfilled and its
implications for educational policies
today vigorously debated.

“Brown v. Board of Education is one
of the signal legal events of our time,”
says Education Secretary Rod Paige,
who himself attended racially segre-
gated schools through college in his
native Mississippi. But the ruling did
not eliminate all the vestiges of segre-
gation, Paige quickly adds. “If the goal

Getty Images/Mario Villafuerte
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Note: Data for Hawaii and Tennessee were not available

Source: Kevin Carey, “The Funding Gap,” The Education Trust, Oct. 29, 2003

Minority School Districts Receive Less Funding

School districts with bigh enrollments of minority or low-income students typically receive fewer funds
compared to districts with more white or wealthier students. In 11 states, the funding gap between white
and minority school districts is more than $1,000 per pupil.

Per-Pupil Funding Gaps Between Districts with High and Low Minority Enrollments

Funding Gaps
[ $1,000 or more
[ $500-$1,000

[ ] $1-$500

[ ] Equal or greater
funding for highest

minority district

was equality in education — to level
the educational playing field for all chil-
dren, especially children of color —
we've yet to achieve that,” he says.
“We have an unfulfilled promise of
Brown,” says Julie Underwood, gener-
al counsel for the National School Boards
Association, which once resisted and
now strongly supports desegregation.
“If the civil rights people were actual-
ly seeking fully integrated public schools,
we have not reached that point.”
Civil rights advocates acknowledge
that Brown fundamentally transformed
American schools — and America it-
self. “Both whites and blacks have
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been in far more integrated settings
than anyone would have imagined be-
fore Brown,” says Gary Otrfield, a pro-
fessor at Harvard’s Graduate School of
Education and director of the Harvard
Civil Rights Project.

But Otrfield and other desegrega-
tion advocates also maintain that the
hard-won progress of the post-Brown
era has not merely stalled but is now
being reversed. “We've been going
backward almost every place in the
country since the 1990s,” Orfield says.

A coterie of educational conserva-
tives from academia and various advo-
cacy groups challenge both this view

of present-day conditions and policies
for the future. While praising the Brown
decision, they argue that today’s racial
separation is not the result of law or
policy and that race-conscious assign-
ments violate Brown’s central meaning.

Brown “stands for the principles of
integration and color-blindness,” says
Curt Levey, director of legal and pub-
lic affairs for the Washington-based
Center for Individual Rights.

“It’s unfortunate that in the past few
decades we have abandoned those
principles in favor of racial prefer-
ences,” Levey says. “I's just another
form of discrimination.” The center has



represented plaintiffs challenging af-
firmative action in higher education
and, in one case from Minneapolis,
racial guidelines in public schools.

“Most of our schools became sub-
stantially racially balanced,” says
David ]J. Armor, a professor at George
Mason University School of Public Pol-
icy in Fairfax, Va., and the leading
academic critic of mandatory integra-
tion. Armor acknowledges that there’s
been “some resegregation of schools”
but attributes the trend to changes in
ethnic and racial residential patterns
and the higher percentages of blacks
and Latinos in public schools.

The debate over desegregation is
waged against the disheartening per-
sistence of large gaps in learning and
achievement between whites, blacks
and Latinos. “The magnitude of the
gap is simply appalling,” says Abigail
Thernstrom, a senior scholar at the
Manbhattan Institute and co-author with
her husband Stephan Thernstrom of
a book on the subject. 4

“A typical black student is gradu-
ating from high school with junior
high school skills,” Thernstrom says,
citing figures from the National As-
sessment of Educational Progress
(NAEP) — informally known as “the
nation’s report card.” Hispanics, she
says, “are doing only a tad better.”

Traditional civil rights advocates ac-
knowledge the gap, but they say that
closing the gap requires more thor-
oughgoing desegregation and better
funding for schools with large numbers
of minority or low-income students. But
educational conservatives discount those
solutions, calling instead for changing
“school culture” by improving discipline,
teaching and student behavior.

One path to those changes, con-
servatives say, is “school choice” —
vouchers that help students pay for
private school tuition and charter
schools that operate with freedom from
traditional regulations. Traditional civil
rights groups generally oppose vouch-
ers and voice some doubts about char-

ter schools, saying they drain support
from public schools and risk further
resegregation of minority students.
The policy debates underscore the
shared view that Brown — despite its
iconic status — has not proved a com-
plete success. “You have to say it was
a partial failure,” says James Patterson,
a professor emeritus of history at Brown
University and author of a new ac-
count of the ruling and its impact.
Theodore Shaw, director of the Legal
Defense Fund, agrees: “ Brown changed
everything and yet did not change

everything.”

Available online: www.thecqresearcher.com

As the nation prepares to unite in
celebrating Brown, here are some of
the issues that divide Americans 50
years later:

Is racial imbalance in schools in-
creasing due to court actions?
North Carolina’s Charlotte-Mecklenburg
County school system in 1971 became
the first in the country to operate under
a court-ordered desegregation plan
using wide-scale busing to achieve
racial balance in school populations.
Under the plan, African-Americans
comprised between 30 percent and
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Latinos' Unheralded Struggles for Equal Education

hen school board officials in Lemon Grove, Calif.,

became concerned in 1930 that Mexican-American

students were slowing down the Anglo pupils, they
hit upon a simple solution: build a new school solely for the
Mexican-Americans.

To the board’s surprise, however, Mexican-Americans in the
small border community protested, deriding the new facility as
a “barn.” And — more than two decades before the Supreme
Court declared racial segregation in public schools unconstitu-
tional — they won a lower-court order forcing the school board
to dismantle the plans for a dual system of education. !

The Lemon Grove incident is one of many efforts by Latinos
to fight for educational equity well before the Supreme Court’s
landmark 1954 decision in Brown v. Board of Education. The
history of those efforts, however, has gone largely untold. “These
cases are not taught, even in law school,” says Margaret Mon-
toya, a professor at the University of New Mexico School of Law.

Today, Latinos continue to receive far less attention in school
desegregation debates than African-Americans even though Lati-
nos now comprise the nation’s largest ethnic minority, and Lati-
no students are somewhat more likely than blacks to be in
ethnically identifiable schools.

“We don’t see an equal commitment on the part of educa-
tional equity for Latinos,” says James Ferg-Cadima, legislative
staff attorney for the Mexican American Legal Defense and Ed-
ucational Fund (MALDEF) in Washington.

The Lemon Grove ruling was never appealed and had no
further impact in California. Chicano families won a similar rul-
ing from a lower court in Texas around the same time. It, too,
did nothing to undo the advancing segregation of Mexican-
American students in that state. 2

In 1946, however, a federal appeals court in California ruled
in favor of Mexican-American parents contesting school segre-
gation in four districts in Orange County, south of Los Ange-
les. Ferg-Cadima says the case “could have been a precursor
to Brown v. Board of Education,” but the school districts de-
cided not to appeal. The ruling did lead to a law in 1947,
however, that barred school segregation in the state. The act
was signed by then-Gov. Earl Warren, who later became chief
justice and author of the Brown decision. ?

Perversely, Mexican-American families prevailed in some of their
early legal efforts on the grounds that they were white and could
not be segregated as black students were. “We have not been treat-
ed as a white subgroup, and we don't think of ourselves as a
white subgroup,” Montoya says. “But when the litigation was being
developed, that seemed to be a reasonable way of trying to get
kids educational rights.” One consequence, Montoya adds, has been
“to drive a wedge between Latinos and African-Americans.”

40 percent of the students at most of
the schools through the 1970s and
'80s. >
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With public support for desegrega-
tion weakening, however, the school
system shifted in the 1990s to volun-

The Supreme Court recognized Latinos as a separate group
for desegregation purposes only in 1973 in a case from Den-
ver. ¥ By that time, however, the justices were about to pull
back on school-desegregation remedies. “About the time we
could have profited from Brown and used it ourselves, the
protection starts crumbling,” Ferg-Cadima says. Latinos have
been the principal beneficiaries, however, of the Supreme
Court’s unanimous 1974 decision that school districts must make
sure that non-English-speaking students are given language skills
needed to profit from school attendance. ’

Language is among the educational barriers distinctive to
Latino students. Another, Ferg-Cadima says, is the migratory sta-
tus of many Latino families, especially in agricultural areas in
California, Texas and the Southwest.

Today, most Latino students attend majority-Latino schools in
every region of the country, according to The Harvard Civil Rights
Project. ¢ As with African-American students, ethnic isolation for
Latinos increased through the 1990s. The most intense segrega-
tion is found in the Northeast, where 45 percent of Hispanic stu-
dents attend schools that are 90 to 100 percent Hispanic.

As for educational achievement, Latinos lag far behind
white students and only slightly ahead of African-Americans.
The average Latino student scored around the 25th percentile
in both reading and mathematics in the 1999 National As-
sessment of Educational Performance — the so-called nation’s
report card. ’

“The one lesson from Brown for all minority communities
is that educational equity must be battled for on all fronts —
it's something that has to be sought out,” Ferg-Cadima says.
“The schoolhouse gate isn’t always open for our kids, so we
have to fight for schools to be open and conducive to learn-
ing for all students.”

I Robert R. Alvarez Jr., “The Lemon Grove Incident: The Nation’s First Suc-
cessful Desegregation Court Case,” The Journal of San Diego History, Vol.
32, No. 2 (spring 1986). Alvarez is the son of the lead plaintiff in the case,
Alvarez v. Board of Trustees of the Lemon Grove School District.

2 See “Project Report: De Jure Segregation of Chicanos in Texas Schools,”
Harvard Civil Rights-Civil Liberties Law Review, Vol. 7, No. 2 (March 1972),
pp. 307-391. The authors are Jorge C. Rangel and Carlos M. Alcala.

3 See Vicki L. Ruiz, “We Always Tell Our Children They Are Americans’:
Meéndez v. Westminster and the California Road to Brown v. Board of Ed-
ucation,” The College Board Review, No. 200 (fall 2003), pp. 20-27. See also
Charles Wollenberg, All Deliberate Speed.: Segregation and Exclusion in Cal-
ifornia Schools, 1855-1975 (1976), pp. 108-135.

4 The case is Keyes v. Denver School District No. 1, 413 U.S. 921 (1973).

> The case, brought by non-English-speaking Chinese students in San Fran-
cisco, is Lau v. Nichols, 414 U.S. 563 (1974).

6 Gary Orfield and Chungmei Lee, “Brown at 50: King’s Dream or Plessy’s
Nightmare?,” Harvard Civil Rights Project, January 2004, p. 21.

7 Cited in Abigail Thernstrom and Stephan Thernstrom, No Excuses: Closing
the Racial Gap in Learning (2001), pp. 19-20.

tary measures to maintain racial bal-
ance — chiefly by attracting white stu-
dents to majority-black schools by turn-



ing them into magnet schools. Then,
at the end of the decade, white fam-
ilies successfully sued the school sys-
tem, forcing it to dismantle the bus-
ing plan altogether. ©

The result, combined with increas-
ing percentages of African-American
and Hispanic students in the system,
has been a growing concentration of
minorities in many schools. Today, more
than one-third of the county’s 148
schools have at least 80 percent non-
white enrollment.

Civil rights advo-
cates say Charlotte is
one of many school
systems where polit-
ical and legal devel-
opments have con-
tributed to a trend
toward resegrega-
tion. “The federal
court required Char-
lotte to resegregate,”

... ._:J
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Orfield acknowledges that the in-
crease in non-white enrollment poses
“an obstacle” to racial mixing. But he
and other desegregation advocates
blame resegregation primarily on the
courts, including the Supreme Court.

The percentage of black students
attending majority-black schools was
declining nationwide through the 1980s,
Harvard Civil Rights Project reports
show, but it increased during the
1990s — just as the Supreme Court
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resegregating — i _

fast.”

Critics of manda-
tory integration, how-
ever, say today’s con-
centration of

non-white students,
particularly in urban
school systems,
largely reflects resi-
dential demograph-
ics. Nationwide, whites comprise only
about 60 percent of students in pub-
lic schools, compared to 80 percent
in the late 1960s. In Charlotte today,
43 percent of the system’s 114,000 stu-
dents are black, and only 42 percent
white.

“I's wrong to say that schools are
segregated or becoming resegregated,”
says Abigail Thernstrom, a former mem-
ber of the Massachusetts Board of Ed-
ucation. “Cities are becoming more heav-
ily minority. There’s nothing we can do
about that. You can’t helicopter kids in
to get more white kids in the schools.”

was signaling to federal courts that
they could ease desegregation orders.
“The only basic thing that’'s changed
since [the 1980s] is the Supreme Court
of the United States,” Orfield main-
tains. 7

“This is a demographic process,”
responds Armor, “and has little to do
with what the courts are doing in the
desegregation area.”

Education Secretary Paige also argues
that court rulings are not responsible for
the increasing racial isolation of blacks
or Latinos. “It's not our impression that
these patterns are the result of current

Available online: www.thecqresearcher.com

legal practices,” he says. “Ethnic com-
munities cluster together because of a
lot of different factors. Some of these
factors include preferences; some are
economic.”

The Harvard civil rights report found
that during the 1990s the trend to-
ward integration was reversed, and
the percentage of black students at-
tending majority-black schools in-
creased throughout the country. The
percentage of Latino students attend-
ing majority-minority
schools also increased
in every region. Latinos
are more likely than
African-Americans to be
in a racially or ethnical-
ly identifiable school, the
report shows.

Educational conserv-
atives, however, claim
that Orfield presents a
misleading picture by fo-
cusing exclusively on
minority pupils’ expo-
sure to white students
and not on white stu-
dents’ exposure to
blacks and Latinos.
“There are fewer white
children who have no
non-white classmates,”
says Stephan Thern-
strom. “More and more
white children have mi-
nority classmates.”

More broadly, conservatives insist that
talk of resegregation ignores the changes
wrought by Brown. “There is no pub-
lic school today that is segregated in
the way that schools were routinely
segregated before Brown v. Board of
Education,” says Roger Clegg, vice
president and general counsel of the
Center for Equal Opportunity, which
opposes racial preferences. “Racial bal-
ance in a school that reflects the neigh-
borhood is not segregation in the sense
that we had segregation before Brown.”

Shaw, of the Legal Defense Fund,
counters that segregation never was

AP Photo

Three high school students in Clinton, Tenn., peacefully register their
Sfeelings about their school becoming the first in Tennessee to integrate,
on Aug. 27, 1956. Many other protests were violent.

April 23, 2004 351



SCHOOL DESEGREGATION

Minority Students Are Now More Isolated

The 1954 Brown ruling led to widespread school integration, but

today, due to resegregation, an overwhelming percentage of African-

American and Latino students attend schools with predominantly
non-white student bodies. Segregation has increased nationwide
since 1991, when the Supreme Court began to relax pressure on

school districts to integrate.

Percentage of Blacks and Latinos in 50-100% Minority Schools
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Source: ‘Brown at 50: King’s Dream or Plessy’s Nightmare?” The Civil Rights
Project, Harvard University, January 2004.

eliminated completely and is increas-
ing today. “The legal fiction is that
we've severed the link between pre-
sent-day segregation and our past seg-
regated and discriminatory actions,”
Shaw says. “The truth is that the ef-
fects of decades and decades of seg-
regation and discrimination were to
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segregate housing and to segregate
other aspects of life.

“The busing remedies didn’t elimi-
nate the effects of that discrimination;
they neutralized them,” Shaw contin-
ues. “Once you get rid of the deseg-
regation plans, those effects become
operative once again.”

Shaw and Orfield both say school
boards should be allowed to consid-
er race and ethnicity in pupil-assign-
ment plans in order to promote inte-
gration. But educational conservatives
oppose policies to deliberately increase
racial mixing.

“I like racially mixed schools bet-
ter than racially homogeneous schools,”
Abigail Thernstrom says. “But I do not
want computer printouts that say you
have no choice as to where to send
your kids.”

Do minorities suffer educational-
ly because of racial isolation?

Black and Latino youngsters lag sig-
nificantly behind whites (and Asian-
Americans) on every significant mea-
sure of academic achievement. The
“racial gap” in learning deeply trou-
bles advocates and experts on both
sides of the desegregation debate.

Traditional civil rights advocates
largely blame racial isolation for the
lagging performance of blacks and Lati-
nos. There is “a very systematic rela-
tion” between segregation and the
learning gap, Orfield says. “No one
has ever made separate schools equal
in American history on any scale.”

Some critics of mandatory integra-
tion, however, see no solid evidence
that racially mixed classrooms signifi-
cantly benefit learning. “There is ab-
solutely no reason to assume that be-
cause schools are heavily Hispanic or
black that these children can’t learn,
that they have to sit next to whites or
Asians in order to learn,” Abigail Thern-
strom says.

The social-science evidence on the
issue is voluminous but less than clear-
cut. In his review of the literature,
George Mason University’s Armor con-
cludes that racial composition “by it-
self” has “no significant effect on black
achievement.” When combined with
other educational improvements, he
says, desegregation has improved black
achievement “to a limited but signifi-
cant degree.” 8



Desegregation advocates strongly
disagree with this minimalist view. Or-
field says the effect of desegregation
on achievement is “significant, but not
transformative.” But he adds that de-
segregation has a “huge” effect on “life
chances,” such as graduating from
high school, going to college and “being
able to live in an interracial world as
an adult.” ?

In an examination of data from Char-
lotte-Mecklenburg schools, Roslyn Mick-
elson, a professor of sociology at the
University of North Carolina in Char-
lotte, found that black and white stu-
dents both had higher average scores
on standardized tests if they had been
in racially integrated schools. “There is
a small but significant effect on test
scores that cumulates over time,” she
says. 10

Orfield and other desegregation ad-
vocates say the achievement gap for
minority students results in part from
underfunding of schools with high
percentages of black or Latino stu-
dents. “The resources aren’t equiva-
lent because those are often schools
that have a badge of poverty,” says
Underwood of the school boards as-
sociation. “So they have fewer re-
sources.” U.S. schools traditionally have
received most of their funding from
property taxes, so schools in wealth-
ier neighborhoods usually had more
resources than schools in districts with
lower property values. !

Armor and the Thernstroms instead
blame the racial gap primarily on so-
cial and cultural factors. “There are
very strong correlations between sin-
gle-parent households, low birth-weight
and performance in school,” says Abi-
gail Thernstrom. Armor lists single-par-
ent households as one of 10 “risk fac-
tors” for low academic achievement.
Some of the others include poverty,
limited education of parents, the size
of the family and the age of the moth-
er at pregnancy. 2

The most incendiary aspect of the
issue, perhaps, concerns the claim that

some black students disdain academ-
ic achievement for fear of being ac-
cused by their peers of “acting white.”
The thesis is most often associated
with the work of the late John Ogbu,
an African-American professor of an-
thropology at the University of Cali-
fornia, Berkeley, who died in 2003.
Ogbu first aired the theory in a co-
authored article about Washington, D.C.,
high school students in 1986 and re-
peated similar views in a book about
students in the affluent Cleveland sub-
urb of Shaker Heights. 13

Education Secretary Paige subscribes
to the theory based not only on
Ogbu’s research but also on his own
experience as school superintendent
in Houston. “I had a chance to see
examples where some kids were not
putting their best efforts into this in
an effort to keep status among some
of their peers,” Paige says. “It exists.”

Armor, however, discounts the the-
ory, noting that the educational gap for
African-Americans can be found at the
earliest grades. Abigail Thernstrom also
says the evidence is “not very good.”
She places greater blame on schools’
failure to instill educational ambitions
in minority youngsters. “Schools are de-
livering a wrong message — that this
is a racist society, and there’s a limit
to how far you can go,” she says.

But the Legal Defense Fund’s Shaw
says there is evidence of an “acting
white” syndrome and says the issue
needs more discussion among African-
Americans. But he adds that some of
the debate over the educational gap
for black students has “the lurking
sense of racial inferiority.

“If people come to this issue in
good faith and they want to focus on
the causes, the first thing they have
to recognize is that there’s still mas-
sive inequality,” Shaw says. “By the
time you get to high school, African-
American students have had a com-
pletely different experience from white
students. Let’s not blame the victim.
Let's fix the problem.”
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Would “school choice” policies belp
reduce the racial gap in educational
achievement for African-Americans
and Latinos?

President Bush touts school vouch-
ers, not integration, as the best way to
help disadvantaged students get a bet-
ter education. “When we find children
trapped in schools that will not change,
parents must be given another viable
option,” Bush told students and teach-
ers at Archbishop Carroll High School
in Washington on Feb. 13, 2004. The
president used the appearance to plug
a new law he had just signed to award
vouchers to some 1,700 District of Co-
lumbia students per year to help pay
tuition at private schools. 4

Educational conservatives say “school
choice” programs such as vouchers or
charter schools will help improve schools
by promoting innovation and over-
coming resistance to change from pub-
lic school administrators and teachers.
Education Secretary Paige claims par-
ticular support for school choice
among African-American families.

“My reading of the polls shows that
African-American parents support choice,
vouchers, strongly,” Paige says. “The par-
ents are supporters because the parents
want the best education for the child.”

The public school establishment strong-
ly opposes vouchers, saying they would
drain needed money from public schools.
Underwood, the school boards associa-
tion lawyer, says vouchers also “threaten
any kind of diversity agenda that a school
district may have.” Private schools, she
says, “can choose to discriminate. They
can choose not to serve students with
special needs or students who are poor
or of a partticular culture or ethnicity.”

Local voucher programs are already
operating in Milwaukee and Cleveland,
Florida has a statewide program pushed
by Gov. Jeb Bush, the president’s broth-
er. The programs are targeted to mid-
dle- and low-income families, but are
small-scale because of limited funding.
“Vouchers are going to be a sideshow
for American education,” Orfield says.
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Charter schools — which operate
under public auspices but free from
some generally applicable regulations
— are more widespread. > Some 2,700
charter schools were operating as of the
2002-2003 academic year. Many of them
were established by black families and
educators to serve the educational needs
of African-American students. But Or-
field and other desegregation advocates
are skeptical that they will be better for
black pupils than public schools.

“There is no evidence that charter
schools are better than average,” Orfield
says, “and our studies show that they’re
more segregated than public schools.”

Abigail Thernstrom counters that
vouchers and charter schools “have the
potential” to improve education for mi-
nority youngsters. “They have the po-
tential for one very simple reason,” she
says. “They are out from under the con-
straints that make for such mediocre
education in so many public schools.”

Armor, however, sees no necessary
benefit for minority youngsters from
school choice programs. “I don't see per-
sonally why vouchers or charters would
have any automatic impact on school
quality,” Armor says. “It might or might
not. There’s nothing intrinsic about char-
ters that says those teachers are going
to have a better subject mastery” than
teachers at regular schools. As for vouch-
ers, Armor says they “can also be used
to go to a school that doesn't have bet-
ter programs” than regular public schools.

Public-education groups cite under-
funding as a major barrier to improv-
ing education for minority youngsters.
Nationwide, schools with the highest
minority or low-income enrollments re-
ceive $1,000 less per student than schools
with the lowest minority or poverty en-
rollments, according to a report by the
Education Trust, a Washington advoca-
cy group. (See map, p. 348)

“There is definitely a relationship
between the amount of funding a dis-
trict gets and academic performance,”
says Kevin Carey, a senior policy an-
alyst with the group. “There are im-
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portant issues besides money: organi-
zation, expectations for students, cur-
ricula, the way teachers are compen-
sated. But money matters, too.”

“We need to pay attention to send-
ing resources where resources are need-
ed,” Underwood says, “so students with
high educational needs get the re-
sources they need to learn, so you re-
ally aren’t leaving any child behind.”

But Paige and other educational con-
servatives discount the importance of
funding. “I don’t accept that the achieve-
ment gap is a function of funding is-
sues,” Paige says. “It is a factor, but it
is not the factor. The more important
factors are those factors embedded in
the No Child Left Behind Act: account-
ability, flexibility and parental choice —
and teaching methods that work.”

Orfield, however, says the No Child
Left Behind Act has produced “con-
fusion and frustration” for local school
districts with scant evidence of help
for minority pupils. 1© And the Legal
Defense Fund’s Shaw insists that school
choice proposals could help only
some minority students while leaving
most of them behind.

“Most African-American students, like
most students, are going to remain in
public schools,” Shaw says. “The promise
of Brown isn't going to be realized by
focusing on those few students who can
escape from public schools. If we don’t
talk about fixing public education, then
I think we betray not only Brown but
also the fundamental notion of what
public education is all about.” =

BACKGROUND

Long, Hard Road

he Supreme Court’s celebrated de-
cision in Brown v. Board of Edu-
cation marks neither the beginning

nor the end of the campaign for equal
education for black Americans. It was
only a turning point in a struggle with
roots in the 19th century that now ex-
tends into the 21st. 17

Black youngsters received no edu-
cation in the antebellum South and lit-
tle schooling in the decades immedi-
ately after the abolition of slavery.
Where blacks did go to school, they
were segregated from whites in most
(though not all) parts of the country,
by law or custom. Some legal chal-
lenges to the practice in the 19th cen-
tury succeeded, but the Supreme
Court thwarted any broad attack on
segregation with its 1896 decision in
Plessy v. Ferguson upholding “separate
but equal” in public transportation.

The NAACP — founded in 1909
— won fits first victory against racial
segregation in education in 1935, with
a state court ruling to admit a black
student to the University of Maryland’s
law school. Four years later, one of
the winning lawyers, Thurgood Mar-
shall, was named to head a separate
organization: the NAACP Legal De-
fense and Educational Fund, Inc. The
Inc. Fund — as it was then known
— won important victories from the
Supreme Court with two unanimous
decisions in 1950 striking down seg-
regationist practices in graduate edu-
cation at state universities in Okla-
homa and Texas. 18

Meanwhile, Marshall had been help-
ing organize local campaigns against
segregation in elementary and sec-
ondary education in four Southern and
Border States. The four cases, which
were consolidated in the Brown de-
cision, differed in their facts and in
their legal histories: Black schools in
Clarendon County, S.C., were mostly
ramshackle shanties; those in Topeka,
Kansas, were more nearly comparable
to schools for whites. The federal
judge in the Prince Edward County,
Va., case found “no hurt or harm to
either race” in dual school systems;

Continued on p. 356



Racial segregation takes root in
public schools — by law in the
South, by custom elsewbere; NAACP
begins challenging “separate

but equal” doctrine in the 1930s.

Supreme Court outlaws racial
segregation; ruling provokes
massive resistance in South.

1950
Supreme Court bars racial segrega-
tion in public graduate education.

1954

Supreme Court rules racial segre-
gation in public elementary and
secondary schools unconstitutional
on May 17, 1954 (Brown D.

1955

Court says schools must be deseg-
regated “with all deliberate speed”
(Brown ID.

1957

President Dwight D. Eisenhower
calls out Arkansas National Guard
to maintain order when Little Rock’s
Central High School is integrated.

1964

Civil Rights Act authorizes federal
government to bring school-desegre-
gation suits and to withhold funds
from schools that fail to desegregate.

1968

Impatient with limited desegrega-
tion, Supreme Court says school
districts must dismantle dual
school systems “now.”

Chronology

U

Desegregation advances, but bus-
ing triggers baltles in many cities.

1971
Supreme Court upholds use of
busing as desegregation tool.

1973

Supreme Court orders Denver to
desegregate, making it the first non-
Southern city ordered to integrate.

1974

Supreme Court bars federal courts
from ordering cross-district busing
to achieve desegregation . . . Start
of busing in Boston provokes
fierce opposition.

1975

Coleman report blames white-flight
from urban public schools on court-
ordered busing; desegregation advo-
cates disagree.

Late 1980s

Integration peaks, with most
African-American students still at-
tending predominantly black
schools in each of five regions
across country.

Many school
systems freed from court su-
Ppervision; race-conscious as-
signments challenged as “re-
verse discrimination.”

1998, 1999

Federal courts strike racial prefer-
ences used for Boston Latin School,
“magnet” schools in two Washing-
ton, D.C., suburban districts.
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1991

Supreme Court allows judges to lift
court orders if segregation has been
eliminated to all “practicable” extent.

1995

Supreme Court says judges in de-
segregation cases should try to
end supervision of school systems.

Brown’s promise bailed, impact
debated.

2001

President Bush wins passage of No
Child Left Behind Act, providing
penalties for school districts that fail
to improve students’ overall scores
on standardized tests. . . . Federal
court in September lifts desegregation
decree for Charlotte-Mecklenburg
schools in North Carolina.

2003

Supreme Court upholds affirmative
action for colleges and universities.
.. . Federal judge in December
hears challenge to racial guidelines
for Louisville-Jefferson County
Schools; federal appeals court in
same month considers suit to bar
use of race as “tiebreaker” in
pupil assignments in Seattle.

2004

Brown decision widely celebrated
as 50th anniversary approaches;
civil rights advocates decry “resegre-
gation,” while others say emphasis
on racial balance is divisive and
unproductive. . . . Federal appeals
court to hear challenge in June to
racial-balance transfer policy for
Lynn, Mass., schools.
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Success Asian-American Style

ncivilized, unclean and filthy beyond all conception . . .
l I they know not the virtues of honesty, integrity or good

faith,” fulminated Horace Greeley, the 19th-century abo-
litionist and social reformer, describing Chinese immigrants. !

But the numbers today tell a different story. By any mea-
sure, Asian-Americans have been phenomenally successful aca-
demically. As a result, the concentration of Asian students in
top American schools is wildly disproportionate to their ratio
in the U.S. population.

For example, Asians make up approximately 70 percent of
San Francisco’s most prestigious public school, Lowell High, with
Chinese-Americans alone constituting over 50 percent, although
Chinese make up only 31.3 percent of the school district.

The excellent scholastic record of Asian students dates back
at least to the 1930s, when California teachers wrote of “ideal”
Japanese students who could serve as an example to other stu-
dents. Their delinquency rate was one-third that of whites.

Today, although Asians make up only 3.8 percent of the
U.S. population, Asian-Americans accounted for 27 percent of
the freshman class at the Massachusetts Institute of Technolo-
gy in the 2000-2001 school year, 25 percent at Stanford, 24
percent at the California Institute of Technology and 17 per-
cent at Harvard; Asians were a phenomenal 40 percent of the
freshmen at the University of California, Berkeley, in 1999. One
in five American medical students is Asian. > Similarly, between
10 and 20 percent of the students at the nation’s premier law
schools are Asian.

The achievement gap between whites and Asians is greater
than the gap between blacks and whites, by some measures.
In 2001, 54 percent of Asian-Americans between ages 25 and
29 had at least a bachelor’s degree, compared with 34 percent
of whites and 18 percent of blacks.

Academics have long disputed the reasons for Asians’ stellar
performance. The controversial 1994 book, 7he Bell Curve, held
that Asians did better because they were inherently more intel-
ligent than others. But numerous academics attacked Richard J.
Herrnstein and Charles Murray’s methodology and racial conclu-
sions. Some studies show that Asians, particularly Chinese, con-
sistently score higher on IQ tests than other groups. 3 But there
is increasing evidence that racial differences are minimal. *

Continued from p. 354

Another explanation attributes the relative success of Asians
in America to the socioeconomic and educational status of the
Asian immigrants who were allowed to enter the United States.
In 1965, immigration reforms allotted immigrant visas prefer-
entially to people with needed skills. Many came from India
or China with advanced degrees in medicine or technology.

The parents’ educational and occupational attainments “far
exceed the average for native-born Americans,” according to
Stephen L. Klineberg, a Rice University sociology professor
studying Houston-area demographics. > With such parents, the
children seem primed for success, but critics of socioeconom-
ic explanations point out that even though many early Asian
immigrants were mainly laborers and peasants, they still per-
formed exceptionally well in school.

Most of those early Asian-Americans, mainly Chinese, lived
in California, where school segregation developed quickly. By
1863, “Negroes, Mongolians and Indians” were prohibited from
attending schools with white children. ® Statewide restrictions
were soon amended so non-white children could attend pub-
lic schools with whites where no separate schools existed; in
areas with fewer Chinese immigrants, they often attended
schools with whites. San Francisco responded by building a
separate school for Chinese children in 1885.

In 1906, Japanese and Koreans also were ordered to attend
the so-called Oriental School in San Francisco, although the
Japanese resisted, and by 1929 the vast majority of Japanese
children attended integrated schools. 7 The courts and legisla-
ture ended legal segregation in California schools in 1947.

However, Chinese immigrants in California have staunchly
opposed integration proposals that required their children to be
bused out of local neighborhoods. “One time, in the 1960s and
’70s, when integration of schools was the big issue, I almost got
lynched in Chinatown by Chinese-Americans for supporting in-
tegration,” said Ling-chi Wang, a professor of ethnic studies at
Berkeley and veteran civil rights advocate.  More recently, Chi-
nese-American parents successfully challenged a San Francisco
school-integration plan, arguing that their children were losing
out due to racial quotas at magnet schools. ’

Today, regardless of their parents’ income level or education,
Asian students perform better academically than other groups, though

the state judge in the Delaware case
declared that state-imposed segrega-
tion “adversely affected” education for
blacks. The federal judge in Topeka
also had agreed that separate schools
were harmful for blacks but abided
by Supreme Court precedent in re-
jecting any relief for the plaintiffs.
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The four cases were argued before
the Supreme Court twice — first in
December 1952 and then again in De-
cember 1953. The justices were di-
vided after the first argument. Five or
six justices appeared inclined to de-
clare segregation unconstitutional, ac-
cording to later reconstructions of the
deliberations. ¥ But Chief Justice Fred

M. Vinson hesitated to press for a final
decision and accepted the suggestion
of Justice Felix Frankfurter to ask for
a reargument.

Vinson’s death in September 1953
paved the way for the appointment
of Chief Justice Earl Warren, who as
governor of California had signed a
law abolishing racial segregation in that



their performance does im-
prove as parental education
and income increase. The
persistent performance gap,
even accounting for socioe-
conomic factors, leads to a
third explanation for Asians’
success: the great emphasis
put on education by Asian
parents, higher academic
expectations and the attitude
that successful achievement
is simply a question of hard
work.

For instance, a study by
Temple University’s Lau-
rence Steinberg of 20,000
Wisconsin and California
students found that Asian-American students felt any grade below
A- would anger their parents; for whites the anger threshold was
B-, for blacks and Latinos a C-. And research shows that more
than 50 percent of Asian-American high school seniors spend an
hour or more per night on homework, compared to 30 percent
of Latinos and less than 25 percent of whites.

Education experts often blame the gap between how white
children and new immigrants perform educationally on the lan-
guage barriers faced by the immigrants. But evidence suggests
that newly arrived Asians learn English faster than Latinos, thus
breaking down those barriers faster. For instance, 1990 Census
data showed that 90 to 95 percent of third-generation Asian-
American children spoke only English at home, compared to
only 64 percent of Mexican-Americans. !

But Asian immigrants are not a monolithic “model minori-
ty.” Asians who arrive already speaking English, such as Fil-
ipinos or Indians, fare better educationally and economically.
The poverty rate among Filipino immigrants — who come from
a country with a 95 percent literacy rate — is only 6.3 per-
cent, compared with 37.8 percent among the Hmong — a
mostly uneducated ethnic group from Southeast Asia.

In Sacramento, where Hmong comprise about 8 percent of

i

Asians were segregated from whites in California schools at
the end of the 19th century. In 1885, San Francisco
built a separate school for Chinese children.

public school students, they are
the lowest-performing group,
according to Suanna Gilman-
Ponce, director of the school
district’s multilingual education
department. ? For example,
only 3 percent of the Hmong
had a bachelor’s degree, ac-
cording to the 1990 census,
compared with 24 percent of
the nation as a whole.

But there is progress: Among
the 25-to-34 age group, the first
Hmong generation to grow up
in the United States, 13.5 per-
cent had degrees. And of the
Vietnamese, many of whom also
arrived as refugees, 26.9 per-
cent had a college degree; the national average is 27.5 percent.
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state’s public schools. 20 Warren used
his considerable political skills to forge
the unanimous decision on May 17,
1954, which buried the “separate but
equal” doctrine, at least in public ed-
ucation. “Separate educational facili-
ties,” Warren wrote near the end of
the 13-page opinion, “are inherently
unequal.”

A year later, the justices rejected both
Marshall’s plea to order immediate de-
segregation and a federal recommen-
dation that a specific timetable for de-
segregation be established. Instead, the
court in Brown II ruled that the four
school districts be required to admit
pupils on a racially non-discriminatory
basis “with all deliberate speed.” 2!

«
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Public opinion polls indicated a
narrow majority of Americans favored
the ruling, but the court’s gradualist
approach allowed the formation of
what became massive resistance. More
than 100 members of Congress signed
the “Southern Manifesto” in 1956 vow-
ing to use “all lawful means” to re-
verse the ruling. Most school districts
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What Americans Think About School
Desegregation

While 60 percent of Americans think classroom racial diversity is
“very important,” 66 percent think school officials should not try to
increase the diversity of local schools.

In elementary school, were your classmates of many different
races, or mostly the same race?

Many Different 25%
Mostly Same 73%
Other/Don’t know [i 2%

Do the public elementary schools in your community today bave
kids mostly of the same race, or many different races?

Many Different 60%
Mostly Same 34%
Other/Don’t Know 6%

Did the Supreme Court make the right decision to end racial
segregation in schools?

Right 90%
Wrong 6%
Other/Don’t know 4%

How did ending racial segregation affect the quality of America’s
schools?

Better

Worse

No Change
Other/Don’t know

45%

How important is it that students of different races are in class
togetber?

Very Important 60%
Somewhat Important
Not Important

Other/Don’t know

Should school officials try to increase the racial diversity of
schools in your community?

Increase 23%
Leave As Are 66%
Other/Don’t know 11%

Source: Scripps Survey Research Center, Obio University, www.newspolls.org. The
national telephone survey of 1,013 people was taken Feb. 15-24, 2004.
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dragged their feet, while even token
integration efforts brought forth scat-
tered bombings and violence and more
widespread intimidation and harass-
ment. In the most dramatic instance,
President Dwight D. Eisenhower had
to call out National Guardsmen in Sep-
tember 1957 to maintain order at Cen-
tral High School in Little Rock, Ark.,
after nine black students were enrolled.
As of 1964, only 2 percent of black
students in the South were attending
majority-white schools.

Facing resistance both active and
passive, the Supreme Court left local
federal courts largely on their own for
nearly a decade. In 1964, however,
Congress included provisions in the
landmark Civil Rights Act that autho-
rized the federal government to file
school desegregation suits and to with-
hold funds from school districts that
failed to desegregate. Four years later,
the court — with Marshall now serv-
ing as the first African-American jus-
tice — announced that its patience was
at an end. The justices rejected a “free-
dom of choice” plan offered by a rural
Virginia school board and declared that
school districts had to develop plans
to dismantle dual systems “root and
branch” — and to do it “now.”

Given patterns of residential segre-
gation, many plans devised by feder-
al judges inevitably involved busing —
typically, transporting black students to
schools in predominantly white areas.
Many white parents objected, but the
court — under a new chief justice,
Warren Burger — unanimously ruled
in the Charlotte-Mecklenburg case in
1971 that courts had discretion to order
busing as part of a desegregation plan.

Bumps in the Road

I n the 1970s and '80s, desegrega-
tion advanced generally in the South
and in most of the rest of the coun-
try. But the use of busing as a prin-



cipal tool for racial mixing provoked
fierce protests in some cities and wide-
spread opposition from officials and
the public at large. Meanwhile, Latino
enrollment in public schools began to
increase dramatically — and so, too,
did the percentage of Latino students
attending predominantly Latino schools.

The busing issue
dominated the head-
lines and the policy
debates in the 1970s,
obscuring the less
dramatic evidence of
changes in public
schools, especially in
the South. From
1968 to 1988, the
percentage of black
students attending
predominantly mi-
nority schools fell
sharply in the South
— from more than
80 percent to around
55 percent — and
declined significant-
ly in every other re-
gion except the
Northeast. 2% As his-
torian Patterson
notes, most of the
heavily  black
schools in the South
were more nearly
comparable to white
schools by the end
of the 1980s, salaries
for black teachers
were more nearly
equal to those for
whites and teaching
staffs were inte-
grated.

Public education in the South, he
concludes, “had been revolutionized” —
thanks to pressure from the then-De-
partment of Health, Education and Wel-
fare and rulings from federal courts. 2

For many Americans, however, de-
segregation came to be understood only
as court-ordered transportation of stu-

dents out of their neighborhoods to
distant schools of uncertain character
and quality. The polarizing issue erupt-
ed most dramatically in ostensibly lib-
eral Boston, where a federal judge or-
dered racial mixing between heavily
white South Boston and predominant-
ly black Roxbury. Patterson notes that

1957, successfully argued the landmark Brown v. Board of Education
case before the U.S. Supreme Court. President Lyndon B. Jobnson
appointed Marshall to the high court in 1967.

on the first day of the plan in Sep-
tember 1974, only 10 of the 525 white
students assigned to Roxbury High
School showed up, while buses carry-
ing 56 black pupils bound for South
Boston High School were stoned. 24
Busing had few vocal supporters.
President Gerald Ford, a Republican,
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complained that busing “brought fear
to black students and white students.”
President Jimmy Carter, a Democrat, was
lukewarm toward the practice. Sociol-
ogist James Coleman — who authored
an influential report in 1968 documenting
the educational achievement gap for
African-American students — added re-
spectability to the anti-
busing critique with a re-
port in 1975 blaming
“white flight” from cen-
tral-city schools on court-
ordered busing and call-
ing instead for voluntary
desegregation. 2>

Civil rights supporters
countered that opponents
were exaggerating the
costs and disruption of
court-ordered busing
when their real objection
was to racial mixing al-
together. They also sharply
disputed Coleman’s “white
flight” theory, insisting that
the movement of whites
to the suburbs — and the
resulting concentration of
African-Americans in inner
cities — stemmed from
social and economic
trends dating from the
1950s unrelated to school
desegregation.

The Supreme Court
itself acknowledged the
logistical problems of
busing in some of its de-
cisions, but the justices
couched their emerging
disagreements on de-
segregation in legalistic
terms. In 1973, the court
established a critical distinction be-
tween “de jure” segregation — or-
dered by law — and “de facto” seg-
regation resulting only from residential
segregation. The ruling allowed a lower
court to enforce a desegregation plan,
but only on the grounds that the school
district had intentionally drawn zones

Library of Congress
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to separate black and white pupils.
(The ruling also recognized Hispanic
students as an identifiable class for de-
segregation purposes.) In a partial dis-
sent, Justice Lewis F. Powell Jr. criti-
cized the distinction between “de facto”
and “de jure” segregation, saying any
racial separation of students was con-
stitutionally suspect.

A vyear later, the court dealt inte-
gration advocates a more serious set-
back in a 5-4 ruling that barred trans-
portation of students across
school-district lines to achieve deseg-
regation. The ruling
struck down a de-
segregation plan for
the heavily black
Detroit school dis-
trict and the pre-
dominantly white
schools in sur-
rounding Wayne
County suburbs. For
the majority, Chief
Justice Burger said
school district lines
“could not be casu-
ally ignored.” In dis-
sent, Marshall called
the ruling “a large
step backwards.”

ership of conservative Chief Justice
William H. Rehnquist, then eased the
pressure on school districts to contin-
ue desegregation efforts with three
more decisions between 1991 and 1995.

The rulings — in cases from Okla-
homa City; suburban DeKalb County,
Ga.; and Kansas City — effectively told
federal judges to ease judicial super-
vision once legally enforced segrega-
tion had been eliminated to the ex-
tent practicable. For the majority,
Rehnquist wrote in the Kansas City
case that federal judges should re-

its effects had been largely eliminated
and that apparent racial and ethnic sep-
aration reflected residential neighbor-
hoods and the growing proportion of
African-American and Latino students in
public schools.

As federal courts backed away from
desegregation suits, white students
brought — and in a few cases won —
so-called reverse-discrimination suits con-
testing use of race in school-assignment
plans. Meanwhile, some civil rights sup-
porters shifted direction by bringing
school-funding cases in state courts.

School-desegregation

Three years later,
the court dealt an-
other blow to de-
segregation advo-
cates by ruling — in
a case from Pasadena, Calif. — that a
school district was not responsible for
resegregation of students once it had
adopted a racially neutral attendance
plan.

The rulings combined with politi-
cal opposition and socioeconomic
trends to stall further increases in racial
mixing of students by the end of the
1980s. The percentage of black stu-
dents attending predominantly minor-
ity schools increased after 1988 in the
South and West and after 1991 in the
Northeast, Midwest and Border States.
The Supreme Court, under the lead-
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Police escort school buses carrying African-American students into
South Boston in 1974, implementing a court-ordered
busing plan to integrate schools.

member that their purpose was not
only to remedy past violations but also
to return schools to the control of local
and state authorities.

Reversing Directions?

y the mid-1990s, traditional civil
rights advocates were strongly crit-
icizing what they termed the resegre-
gation of African-American and Latino
students. Critics of mandatory integra-
tion replied that legal segregation and

litigation all but petered
out during the 1990s. Near-
ly 700 cases remain tech-
nically alive nationwide,
but a law professor’s ex-
amination of the period
1992-2002 found only 53
suits in active litigation. 20
Professor Wendy Parker of
the University of Cincin-
nati College of Law also
showed that school dis-
tricts had succeeded in
every instance but one
when they asked for so-
called unitary status — in
order to get out from under
further judicial supervision
of desegregation decrees
— even if enrollments
continued to reflect racial
imbalance.

In addition, Parker said judges were
somewhat lax in requiring racial bal-
ance of teaching staffs and that any
racial imbalance in teaching assign-
ments invariably mirrored a school’s
racial composition: Schools with a
disproportionate number of black
teachers were predominantly black,
those with disproportionate numbers
of white teachers were predominantly
white.

Meanwhile, a few federal courts
were curbing school districts’ discre-
tion to consider race in assigning stu-
dents to elite or so-called magnet

AP Photo



schools. In 1998, the 1st U.S. Circuit
Court of Appeals had ruled against the
use of “flexible race/ethnicity guide-
lines” for filling about half of the
places each year at the elite Boston
Latin School. The court said the
Boston School Committee had failed
to show that the policy either pro-
moted diversity or helped remedy ves-
tiges of past discrimination. %/

The next year, another federal ap-
peals court ruled in favor of white
students’ claims that school boards in
two suburban Washington, D.C.,
school districts — Montgomery Coun-
ty, Md., and Arlington, Va. — violat-
ed the Constitution’s Equal Protection
Clause by considering race in mag-
net-school placements. In both rul-
ings, the 4th U.S. Circuit Court of Ap-
peals said the use of race was not
narrowly tailored to achieve the goal
of diversity. The Supreme Court re-
fused to hear the school districts” ap-
peals. %

With federal courts seemingly un-
interested in desegregation initiatives,
civil rights groups put more resources
into school-funding challenges before
state legislatures or courts. 2 The var-
ious efforts, pushed in some 40 states,
generally aimed at narrowing or elim-
inating financial disparities between
well-to-do and less-well-off school dis-
tricts. Funding-equity advocates suc-
ceeded in part in several states —
sometimes through court order,
sometimes by legislative changes
spurred by actual or threatened liti-
gation.

The initiatives helped cause a shift
in education-funding sources away from
the historic primary reliance on local
property taxes. Today, just over half
of local education funding comes from
state rather than local revenues, ac-
cording to Carey, of the Education
Trust. Nonetheless, school districts with
high minority or low-income enroll-
ments still receive fewer funds com-
pared to districts with more white or
wealthier students.

The limited progress on funding
issues gave civil rights advocates
only slight consolation for the evi-
dence of increasing racial imbalance
in public schools. By 2001, at least
two-thirds of black students and at
least half of Latino students nation-
wide were enrolled in predominant-
ly minority schools. Significantly, the
Northeast is more segregated: More
than half of black students (51 per-
cent) and nearly half of Latino stu-
dents (44 percent) attended intense-
ly segregated schools with 90 to 100
percent minority enrollment. “We've
been going backward almost every
place in the country since the 1990s,”
Harvard’s Orfield says.

Critics of mandatory integration,
however, viewed the figures differ-
ently. They emphasized that white
students’ exposure to African-Ameri-
can and Latino students has contin-
ued to increase. In any event, they
say, residential patterns, city-subur-
ban boundary lines and the increas-
ing percentages of African-American
and Latino students in overall en-
rollment make it impractical to achieve
greater racial mixing in many school
districts.

“The proportion of minorities in
large districts is growing,” says George
Mason’s Armor. “When it crosses 50
percent, whatever your racial-assignment
plan, you’'re going to have minority
schools.”

For his part, President Bush has
pushed education reform aimed in
part at helping low-income students
but without adopting traditional civil
rights goals or rhetoric. “American
children must not be left in persis-
tently dangerous or failing schools,”
Bush declared as he unveiled — on
Jan. 23, 2001, his second full day in
office — what eventually became
the No Child Left Behind Act. Ap-
proved by Congress in May 2001,
the law prescribes student testing to
measure academic progress among
public school students and provides
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financial penalties for school districts
that fail to improve student perfor-
mance.

Education Secretary Paige says the
law seeks to continue the effort to im-
prove educational opportunities for all
students started by Brown v. Board of
Education. The law passed with broad
bipartisan support. By 2004, however,
many Democrats were accusing the
administration of failing to provide
funding to support needed changes,
while many school administrators
were criticizing implementation of the
law as excessively rigid and cumber-
some. m

CURRENT
SITUATION

Race-Counting

S chools in Lynn, Mass., were fac-
ing a multifaceted crisis in the
1980s, with crumbling buildings, tat-
tered textbooks, widespread racial
strife and rapid white flight. To re-
gain public confidence, the school
board in 1989 adopted a plan com-
bining neighborhood-school assign-
ments with a transfer policy that in-
cluded only one major restriction: No
child could transfer from one school
to another if the move would in-
crease racial imbalance at either of
the schools involved.

The Lynn school board credits the
plan with stabilizing enrollment, eas-
ing race relations and helping lift aca-
demic performance throughout the
15,000-student system. But lawyers for
parents whose children were denied
transfers under the plan are asking a
federal appeals court to rule that the
policy amounts to illegal racial dis-
crimination.
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‘We've Yet to Achieve’ Equality of Education

ecretary of Education Rod Paige was interviewed on March
24, 2004, in his Washington office by Associate Editor Ken-
neth Jost. Here are verbatim excerpts from that interview.

S

On bis experience attending racially segregated
schools:

“The fact that [white students] had a gym was a big deal.
They played basketball on the inside. They had a big gym with
lights and stuff on the inside. We
played basketball on the outside
with a clay court. We played up
until the time that you couldn’t see
the hoop any more. . . . I want-
ed to take band, but there was no
music. I wanted to play football,
but there was no football team
[until senior year]. . . . The con-
cept of separate but equal is not
at all academic for me. It is very
personal. And even today . . . I
don’t know what I missed.”

On the impact of the Brown
v. Board of Education
decision:

“Was the goal to take ‘separate
but equal’ away . . . ? The an-
swer would be [yes], in a very
strong and striking way. If the
goal was equality education, to
level the educational playing field
for all children, especially children
of color, the answer is we've yet to achieve that.”

On the resegregation of black and Latino students:
“Ethnic communities cluster together because of a lot of dif-
ferent factors. Some of these factors include preferences; some
are economic. So our goal should be now to provide a quality
education for a child no matter where they are in this system.”

On efforts to promote racial balance in schools:

“If anybody is in a segregated school based on unfairness,
then, yes, they should work against that. But . . . we don’t want
to get integration confused with educational excellence. We want
to provide educational excellence to kids no matter what their
location is [or] the ethnic makeup of their community.”

“They’re denying school assignments
based on the color of the kid who’s
asking for the assignment,” says Michael
Williams, a lawyer with the Boston-
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On the use of race in pupil assignments:

“A person should not be disadvantaged because of the color
of their skin. Nor should that person be advantaged because
of the color of their skin. . . . That's the principle I would
apply to any set of circumstances.”

On “equal” opportunities for African-American and
Latino students:

‘I've got to come down on the
side that there’s a large amount of
lower expectations for minority kids.

. . If there are lower expectations
for a child, then the answer to your
question has to be that there is not
a fair opportunity.”

On causes of the “racial gap”
in learning:

“There are three drivers. One is
the quality of instructional circum-
stances. . . . The second is the quan-
tity of it . . . And the third one is
student engagement. Learning is an
active activity between the teacher
and the student. So the student does
have some responsibility here in terms
of student engagement.”

U.S. Dept. of Education

On underfunding of minority
and low-income schools:

‘T don’t accept that the achieve-
ment gap is a function of funding is-
sues. I think it is a factor, but it is not the factor. . . . The
more important factors are those embedded in the No Child
Left Behind Act: accountability, flexibility and parental choice
— and teaching methods that work.”

On school choice proposals — vouchers and charter
schools:

“My reading of the polls showls] that African-American par-
ents support choice, vouchers, strongly. . . . The parents are
supporters because [they] want the best education for the child.
. . . Enforcing monopolistic tendencies on schools is a detri-
ment to schools. The people who force these monopolistic ten-
dencies on schools deny schools the opportunity to innovate,
create and reach their potential.”

based Citizens for the Preservation of  Circuit Court of Appeals in Boston —
Constitutional Rights.

The case — expected to be argued
in September 2004 before the 1st U.S.

is one of several nationwide where
school boards with voluntary integra-
Continued on p. 364



At Issue:

Should the federal government do more to promote racial and
ethnic diversity in public schools?

GARY ORFIELD

DIRECTOR, THE HARVARD CIVIL RIGHTS PROJECT
CO-AUTHOR, “BROWN AT 50: KING’S DREAM OR
PLESSY’S NIGHTMARE?”

WRITTEN FOR THE CQ RESEARCHER, APRIL 2004

he federal government has taken no significant, positive ini-
tiatives toward desegregation or even toward serious re-
search on multiracial schools since the Carter administration.

In fact, Presidents Richard M. Nixon, Gerald Ford, Ronald
Reagan and both George Bushes were generally opposed to
urban desegregation and named like-minded appointees to run
the major federal civil rights and education agencies. Attorney
General John Ashcroft, for example, fought desegregation or-
ders in St. Louis and Kansas City, and Reagan Supreme Court
appointee Chief Justice William H. Rehnquist has consistently
opposed urban desegregation.

Between 1965 and 1970, federal leadership played a deci-
sive role in ending educational apartheid in the South and
transforming it into the nation’s most desegregated region.
Southern schools were the most integrated for more than three
decades, during which time black achievement, graduation and
college attendance increased, and educational gaps began to
close. But those schools now are seriously resegregating.

President Nixon largely ended enforcement of the 1964
Civil Rights Act in schools and intentionally stirred up national
division over busing as part of his “Southern strategy.” Then,
in two separate 5-4 decisions in 1973 and 1974, four Nixon
justices helped block school-finance equalization and desegre-
gation across city-suburban lines. The federal government
never enforced the Supreme Court’s 1973 decision recognizing
Latinos’ right to desegregation. And in the 1990s the Rehnquist
court thrice ended desegregation orders, effectively producing
resegregation. Nearly 90 percent of the heavily segregated mi-
nority schools produced by this process have high rates of
poverty and educational inequality.

Federal policy could help reverse the resegregation trend.
First, leaders must make the compelling case that desegrega-
tion, properly implemented, is valuable for all students,
preparing them to live and work in a multiracial society. Sec-
ond, judicial vacancies and civil rights enforcement agencies
should be staffed with progressives. Third, the desegregation-
aid program could be revived to help suburbs experiencing
racial change without preparation or resources.

In addition, serious research needs to be done on resegre-
gation. Educational choice programs should forbid transfers
that increase segregation and reward those that diminish it.
And magnet school programs should be expanded. Finally,
fair-housing enforcement should be greatly increased and poli-
cies adopted to help stabilize desegregated neighborhoods.
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PROFESSOR OF PUBLIC POLICY, SCHOOL OF PUBLIC
POLICY, GEORGE MASON UNIVERSITY

WRITTEN FOR THE CQ RESEARCHER, APRIL 2004

o answer this question, we must ask three related ques-

tions. First, do legal constraints prevent the promotion of

diversity in public schools? The answer is yes. The
Supreme Court has provided a legal framework for using race
in public policy, and the justices recently clarified that frame-
work in two cases involving college admissions in Michigan.
Racial diversity can be a compelling government purpose, but
policies must be narrowly tailored to reflect the use of race or
ethnicity as only one factor, not the predominant factor, in the
policy.

Applying this framework to public schools, race could not
be used as the primary basis for assigning students to schools
(as in old-fashioned busing plans), unless a school district was
remedying illegal segregation. The use of race might be justi-
fied for controlling enrollment in a voluntary magnet school
on the grounds that students should be allowed to choose
racially diverse programs, but even this limited use of race is
being challenged in the courts. The Supreme Court has yet to
rule on diversity for K-12 public schools.

Second, does diversity bring clear social and educational
benefits to public school children? Diversity unquestionably
has social value, since it allows children from different back-
grounds to learn about other cultures and how to work to-
gether. However, it is hard to find social outcomes that have
consistently benefited from desegregation. For example, race
relations have sometimes worsened after desegregation pro-
grams, particularly if they involved mandatory busing. More-
over, the formal educational value of diversity has not been
proven, since large-scale school-desegregation programs have
not reduced the racial gap in academic achievement.

The third question we must ask is what kind of promotion,
if any, might be appropriate for the federal government? Fed-
eral agencies have an important but limited role in policies for
K-12 public schools. They conduct research, sponsor special
programs, conduct assessment and recently adopted policies to
raise academic standards and accountability under the No
Child Left Behind Act. Given the legal constraints on diversity
programs and the uncertain educational benefits of diversity in
K-12 schools, I do not think promoting diversity should be a
high priority at this time.

However, since there is still a debate over the educational
benefits of racial diversity programs, it would be appropriate
for the federal government to sponsor research to help re-
solve this important issue.
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Continued from p. 362

tion plans are facing legal actions
aimed at eliminating any use of race
in student assignments. Attorneys for
the school boards are vigorously de-
fending race-conscious policies.

“You cannot ignore race and ex-
pect that the issue will not be pre-
sent in your school system,” says
Richard Cole, senior counsel for civil
rights in the Massachusetts attorney
general’s office, who is defending the
Lynn plan. “The only way is to take
steps to bring kids of different racial
groups together.”

lies or using the information for as-
signment purposes. 3!

Schools in Lynn, a gritty former mill
town 10 miles north of Boston, were
in “dire straits” in the 1980s before
adoption of the integration plan, ac-
cording to Cole. Attendance was down;
violence and racial conflict were up.
White students — who comprised
more than 80 percent of the enroll-
ment as of 1977 — were fleeing the
schools at the rate of 5 percent a year.
There was also evidence that white stu-
dents were being allowed to transfer

ment stabilized. The district’s students
are 58 percent minority, 42 percent
white.

The citizens’ group, which had ear-
lier filed a suit that forced Boston to
drop its use of busing for desegrega-
tion, sued Lynn schools in August
1999. Williams acknowledges the school
system’s past problems and more re-
cent progress. But he says all of the
improvements resulted from “race-neu-
tral stuff that could have happened if
the plan had not included a racial el-
ement.”

U.S. District Judge

Meanwhile, the
federal appeals court

for Washington state
is considering a chal-
lenge to the Seattle
School District’s use
of race as one of sev-
eral factors — a so-
called “tiebreaker” —
in determining as-
sighments to over-
subscribed schools.
The 9th Circuit ap-
peals court heard ar-
guments on Dec. 14,
2003, in a three-year-
old suit by the pre-

Nancy Gertner rejected
the group’s suit in a 156-
page ruling in December
2003. “The Lynn plan does
not entail coercive as-
signments or forced bus-
ing; nor does it prefer
one race over another,”
said Gertner, who was ap-
pointed by President Bill
Clinton. “The message it
conveys to the students
is that our society is het-
erogeneous, that racial
harmony matters — a
message that cannot be
conveyed meaningfully in

CQ/Scott J. Ferrell

dominantly white Par-
ents Involved in
Community Schools
claiming that the pol-
icy violates equal-pro-
tection guarantees. 3

Opposing experts and advocates
in the desegregation debate are also
closely watching the Louisville case,
where U.S. District Judge John Hey-
burn II is expected to rule by the
end of the school year on Jefferson
County’s racial guidelines for pupil
assignments. And in another case, a
conservative public-interest law firm
is in California state court claiming
that a statewide initiative barring racial
preferences prevents the Berkeley
school system from asking for racial
information from students and fami-
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Stanton Elementary School, in Stanton, Ky., reflects the current status
of school integration in most of the nation. Most public schools are as
segregated today as they were in 1969. During the 2000-2001
school year, for instance, only 30 non-white students were
enrolled in the 2,500-student Stanton school district.

out of predominantly black schools in
violation of the district’s stated rules.
The school board adopted a mul-
tipronged strategy to try to stem
white flight and improve schools for
white and minority youngsters alike,
Cole says. A neighborhood-school as-
signment plan was combined with
the construction of new schools, in-
cluding magnet schools, using funds
under a state law to aid racial-balance
programs. Cole says attendance rates
and achievement levels are up, dis-
cipline problems down and enroll-

segregated schools.” 32

Legal Defense Fund
Director Shaw calls the
legal challenges to vol-
untary desegregation
plans “Orwellian.” “Our
adversaries have this perverted sense
of the law and the Constitution that
holds mere race consciousness —
even if it's in support of desegrega-
tion — as discriminatory,” he says.

But Clegg of the Center for Equal
Opportunity says schools should not
assign students on the basis of race
or ethnicity. “The social benefits to
achieving a predetermined racial or
ethnic mix are very small compared
to the social costs of institutional-
ized racial and ethnic discrimination,”
he says.



Race-Mixing?

ome two-dozen Washington, D.C.,

high school students gathered on
a school day in late February for a
“dialogue” with the president of the
American Bar Association and the city’s
mayor about Brown v. Board of Edu-
cation. Dennis Archer, a former mayor
of Detroit, is black — as is Washing-
ton’s mayor, Anthony Williams. And
so, too, are all but three of Woodson
High School’s 700 students.

The students — chosen from an
advanced-placement U.S. history course
— listen respectfully as Archer and
Williams relate the story of the Brown
case and the implementation of the
ruling over the ensuing 50 years. The
students’ questions, however, make
clear that they feel little impact from
the ruling in their daily lives.

“Why is there such a small per-
centage of white students in D.C.
schools?” Danyelle Johnson asks. Wes-
ley Young echoes the comment: “I feel
that to make it better we should be
like Wilson [High School] and have
different races in schools,” he says, re-
ferring to a well-regarded integrated
school in a predominantly white
neighborhood.

“Is really hard for me to make
[Brown) relevant to them,” assistant
principal Phyllis Anderson remarks af-
terward, “because they've been in an
all-black environment all their lives,
and their parents before them.”

With 84 percent of its 65,000 pub-
lic school students black, another 10
percent Hispanic and only 5 percent
white, Washington provides an ex-
treme, but not unrepresentative, ex-
ample of the situation in central-city
school districts throughout the coun-
try. Nationwide, central-city black stu-
dents typically attend schools with 87
percent minority enrollment, accord-
ing to the Harvard Civil Rights Pro-
ject. For Latinos, the figure is 86 per-
cent. This “severe segregation” results

from residential segregation and the
“fragmentation” of large metropolitan
regions into separate school districts,
the project's most recent survey ex-
plains. 33

The Supreme Court’s 1974 ruling
barring court-ordered interdistrict de-
segregation plans virtually eliminated
the possibility of racial mixing be-
tween inner cities and suburbs except
in countywide systems like those in
Louisville-Jefferson County and Char-
lotte-Mecklenburg County. The court’s
ruling in the Kansas City desegrega-
tion case in 1995 also limited federal
judges’ power to order costly im-
provements for central-city schools in
an effort to attract white students from
the suburbs.

Over the past decade or so, mid-
dle-class blacks and Latinos have them-
selves migrated to the suburbs, but be-
cause of residential segregation the
movement has not fundamentally
changed the pattern of racial isolation
in the schools, according to the Har-
vard report. Even in the suburbs of
large metropolitan areas, the typical
black student attends a school that is
65 percent minority, the typical Latino
a school that is 69 percent minority. 34

Federal courts, meanwhile, have been
freeing dozens of school districts from
judicial supervision by declaring the seg-
regated systems dismantled and granting
the districts “unitary status.” In an ex-
amination of 35 such districts, the Har-
vard study found that black students’
exposure to whites had fallen in all but
four — typically, by at least 10 percent.
“Desegregation is declining rapidly in

places the federal courts no longer hold
accountable,” the report concludes. %

The Legal Defense Fund’s Shaw
says the trends result from judicial so-
licitude for school districts that once
practiced segregation. “If a snapshot
reveals a desegregated district,” he says,
“the court can grant judicial absolu-
tion, and the district can return to a
segregated status.”

The Manhattan Institute’s Abigail
Thernstrom counters that the focus on
racial mixing is beside the point. “Teach
the kids instead of worrying about the
racial composition of the school,” she
says. “Otherwise, we're chasing demo-
graphic rainbows. Cities aren’t going
to get whiter. And they’re not going
to get more middle-class.” m

OUTLOOK

Mixed Records

ifty years after the Supreme Court
declared the end of racial segre-
gation, the four communities involved
in the historic cases present mixed
records on the degree of progress
in bringing black and white children
together in public schools. 30
Topeka — home of Oliver Brown
and his daughter Linda, then in ele-
mentary school — achieved “substan-
tial levels of integration” while under
a court-ordered desegregation plan,

tion Silver Gavel Award.
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according to the Harvard Civil Rights
Project. But integration has receded
slightly since the system was declared
unitary and judicial supervision was
ended in 1999.

As of 2001, black students in Tope-
ka were in schools with 51 percent
white enrollment — down from 59
percent in 1991. Just outside the city
limits, however, better-off suburban
school districts have predominantly
white enrollments. “The city was
then, as it is now, physically and
emotionally segregated,” Ronald Grif-
fin, a black professor at Washburn
University Law School in Topeka, re-
marked at a symposium in 2002.
“That has not changed.” 3/

The Delaware case “led to the
merger and full desegregation of all
students” in Wilmington and adjoin-
ing suburban districts, the Harvard
report says. The federal court lifted
judicial supervision in 1996, but Wilm-
ington and the entire state remain as
some of the most integrated school
systems in the country, according to
the report.

The two Southern communities in-
volved in the four cases present a sharp
contrast. Prince Edward County, Va.,
resisted integration to the point of clos-
ing all public schools from 1959 until
the Supreme Court ordered them re-
opened in 1964. Today, however, the
school system has an integration level
“far above the national average” and
student achievement in line with other
Virginia districts, despite a predomi-
nantly black enrollment, according to
the Harvard report.

In Clarendon County, S.C., howev-
er, School District Number One in tiny
Summertown has only 60 white stu-
dents among a total enrollment of
1,100. Other white students attend a
private academy set up at the start of
desegregation in 1969. When an Edu-
cation Week reporter recently asked
Jonathan Henry — a great-great-grand-
son of one of the plaintiffs — about
his interactions with white students,
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Henry seemed “bewildered. . . . He
really doesn’t know any.” 38

The legacy of the Brown cases is
“mixed,” according to historian Patter-
son. “It seems in the early 2000s to
be somewhat more complicated, some-
what more mixed than anybody in the
1970s could have imagined.”

“We are miles ahead because of
Brown,” Education Secretary Paige says.
“But we have yet to achieve” the goal
of equal educational opportunities for
all students.

Whatever has or has not been ac-
complished in the past, the nation’s
changing demographics appear to be
combining with law and educational
policy to push ethnic and racial mix-
ing to the side in favor of an increased
emphasis on academic performance.
Schools “are going to be more racial-
ly identifiable,” the Legal Defense Fund’s
Shaw says. “I don’t see any public pol-
icy right now that’s going to turn that
around.”

Critics of mandatory integration ap-
plaud the change. “At the end of the
day, what you want to ask is, ‘Are the
kids getting an education?’,” Abigail
Thernstrom says. “The right question
is what are kids learning, not whom
are they sitting next to.”

The emphasis on academic perfor-
mance makes the challenges for schools
and education policy-makers all the
more difficult, however, not less. “The
black kid who arrives at school as a
5- or 6-year old is already way, way
behind, and it just gets worse as they
go on,” historian Patterson says. “There’s
only so much the schools can do.”

Latino youngsters enter school with
many of the same socioeconomic
deficits, often combined with limited
English proficiency. In any event, the
debates about educational policy have
yet to catch up with the fact that Lati-
nos are now the nation’s largest mi-
nority group. % “We don’t see an equal
commitment on the part of educational
equity for Latinos,” says James Ferg-
Cadima, an attorney for the Mexican

American Legal Defense and Educa-
tional Fund.

“I’s a major challenge for all of us
to work together collegially to make
sure that our children get the educa-
tion they deserve,” ABA President
Archer says. “We're going to have to
do a lot more to make sure all of our
children in public schools — or wher-
ever they are — graduate with a good
education and can be competitive in
a global economy.” m

Notes

1 The decision is Brown v. Board of Educa-
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