 DOES THE DUE PROCESS CLAUSE REQUIRE STATE TO PROVIDE AN INDIGENT LEGAL REPRESENTATION IN A CIVIL CONTEMPT HEARING THAT MAY RESULT IN INCARCERATION?        
TURNER V. ROGERS,
____U.S. ___ (2011)
BREYER, J.

Issue
South Carolina’s Family Court enforces its child support orders by threatening with incarceration for civil contempt those who are (1) subject to a child support order, (2) able to comply with that order, but (3) fail to do so. We must decide whether the Fourteenth Amendment ’s Due Process Clause requires the State to provide counsel (at a civil contempt hearing) to an indigent person potentially faced with such incarceration. 
Facts
South Carolina family courts enforce their child support orders in part through civil contempt proceedings. Each month the family court clerk reviews outstanding child support orders, identifies those in which the supporting parent has fallen more than five days behind, and sends that parent an order to “show cause” why he should not be held in contempt. The “show cause” order and attached affidavit refer to the relevant child support order, identify the amount of the arrearage, and set a date for a court hearing. At the hearing that parent may demonstrate that he is not in contempt, say, by showing that he is not able to make the required payments.  If he fails to make the required showing, the court may hold him in civil contempt. And it may require that he be imprisoned unless and until he purges himself of contempt by making the required child support payments (but not for more than one year regardless)..                                                                     
      In June 2003 a South Carolina family court entered an order, which required petitioner, Michael Turner, to pay $51.73 per week to respondent, Rebecca Rogers, to help support their child. Over the next three years, Turner repeatedly failed to pay the amount due and was held in contempt on five occasions. The first four times he was sentenced to 90 days’ imprisonment, but he ultimately paid the amount due (twice without being jailed, twice after spending two or three days in custody). The fifth time he did not pay but completed a 6-month sentence.                                                                                    After his release in 2006 Turner remained in arrears. On March 27, 2006, the clerk issued a new “show cause” order. And after an initial postponement due to Turner’s failure to appear, Turner’s civil contempt hearing took place on January 3, 2008. Turner and Rogers were present, each without representation by counsel.   The hearing was brief. The court clerk said that Turner was $5,728.76 behind in his payments. The judge asked Turner if there was “anything you want to say.” Turner replied, 
“Well, when I first got out, I got back on dope. I done meth, smoked pot and everything else, and I paid a little bit here and there. And, when I finally did get to working, I broke my back, back in September. I filed for disability and SSI. And, I didn’t get straightened out off the dope until I broke my back and laid up for two months. And, now I’m off the dope and everything. I just hope that you give me a chance. I don’t know what else to say. I mean, I know I done wrong, and I should have been paying and helping her, and I’m sorry. I mean, dope had a hold to me.” 
The judge then said, “[o]kay,” and asked Rogers if she had anything to say.  After a brief discussion of federal benefits, the judge stated, 
“If there’s nothing else, this will be the Order of the Court. I find the Defendant in willful contempt. I’m [going to] sentence him to twelve months in the Oconee County Detention Center. He may purge himself of the contempt and avoid the sentence by having a zero balance on or before his release. I’ve also placed a lien on any SSI or other benefits.”         
The judge added that Turner would not receive good-time or work credits, but “[i]f you’ve got a job, I’ll make you eligible for work release.”  When Turner asked why he could not receive good-time or work credits, the judge said, “[b]ecause that’s my ruling.” Ibid. 
The court made no express finding concerning Turner’s ability to pay his arrearage though Turner’s wife had voluntarily submitted a copy of Turner’s application for disability benefits. Nor did the judge ask any followup questions or otherwise address the ability-to-pay issue. After the hearing, the judge filled out a prewritten form titled “Order for Contempt of Court,” which included the statement: 
“Defendant (was) (was not) gainfully employed and/or (had) (did not have) the ability to make these support payments when due.”. 
But the judge left this statement as is without indicating whether Turner was able to make support payments.                                                                                                                      While serving his 12-month sentence, Turner, with the help of pro bono counsel, appealed. He claimed that the Federal Constitution entitled him to counsel at his con- tempt hearing. The South Carolina Supreme Court decided Turner’s appeal after he had completed his sentence. And it rejected his “right to counsel” claim. The court pointed out that civil contempt differs significantly from criminal contempt. The former does not require all the “constitutional safeguards” applicable in criminal proceedings. And the right to government-paid counsel, the Supreme Court held, was one of the “safeguards” not required.                                                                                                                                 
     Turner sought certiorari. In light of differences among state courts (and some federal courts) on the applicability of a “right to counsel” in civil contempt proceedings enforcing child support orders, we granted the writ.                                                                 


Reasoning                                                                                                                                          We must decide whether the Due Process Clause grants an indigent defendant, such as Turner, a right to state-appointed counsel at a civil contempt proceeding, which may lead to his incarceration. This Court’s precedents provide no definitive answer to that question. This Court has long held that the Sixth Amendment grants an indigent defendant the right to state-appointed counsel in a criminal case.  And we have held that this same rule applies to criminal contempt proceedings  other than summary proceedings.                                                                                                                                 But the Sixth Amendment does not govern civil cases. Civil contempt differs from criminal contempt in that it seeks only to “coerc[e] the defendant to do” what a court had previously ordered him to do. . A court may not impose punishment “in a civil contempt proceeding when it is clearly established that the alleged contemnor is unable to comply with the terms of the order.” And once a civil contemnor complies with the underlying order, he is purged of the contempt and is free. He “carr[ies] the keys of [his] prison in [his] own pockets.”                                                                                                                  Consequently, the Court has made clear (in a case not involving the right to counsel) that, where civil contempt is at issue, the Fourteenth Amendment Due Process Clause allows a State to provide fewer procedural protections than in a criminal case.                                   
This Court has decided only a handful of cases that more directly concern a right to counsel in civil matters. And the application of those decisions to the present case is not clear….. [I]n Lassiter v. Department of Social Servs. of Durham Cty., 452 U.S. 18  (1981) , a case that focused upon civil proceedings leading to loss of parental rights, the Court wrote that the 
pre-eminent generalization that emerges from this Court’s precedents on an indigent’s right to appointed counsel is that such a right has been recognized to exist .” only where the litigant may lose his physical liberty if he loses the litigation 
And the Court then drew from these precedents “the presumption that an indigent litigant has a right to appointed counsel only when, if he loses, he may be deprived of his physical liberty.”   …                                                                                                                       
    Civil contempt proceedings in child support cases constitute one part of a highly complex system designed to assure a noncustodial parent’s regular payment of funds typically necessary for the support of his children. Often the family receives welfare support from a state-administered federal program, and the State then seeks reimbursement from the noncustodial parent. Other times the custodial parent (often the mother, but sometimes the father, a grandparent, or another person with custody) does not receive government benefits and is entitled to receive the support payments herself.       
     The Federal Government has created an elaborate procedural mechanism designed to help both the government and custodial parents to secure the payments to which they are entitled.. These systems often rely upon wage withholding, expedited procedures for modifying and enforcing child support orders, and automated data processing. But sometimes States will use contempt orders to ensure that the custodial parent receives support payments or the government receives reimbursement. Although some experts have criticized this last-mentioned procedure, and the Federal Government believes that “the routine use of contempt for non-payment of child support is likely to be an ineffective strategy,” the Government also tells us that “coercive enforcement remedies, such as contempt, have a role to play.” South Carolina, which relies heavily on contempt proceedings, agrees that they are an important tool.                                                                        We here consider an indigent’s right to paid counsel at such a contempt proceeding. It is a civil proceeding. And we consequently determine the “specific dictates of due process” by examining the “distinct factors” that this Court has previously found useful in deciding what specific safeguards the Constitution’s Due Process Clause requires in order to make a civil proceeding fundamentally fair. As relevant here those factors include (1) the nature of “the private interest that will be affected,” (2) the comparative “risk” of an “erroneous deprivation” of that interest with and without “additional or substitute procedural safeguards,” and (3) the nature and magnitude of any countervailing interest in not providing “additional or substitute procedural requirement[s].”                                            
The “private interest that will be affected” argues strongly for the right to counsel that Turner advocates. That interest consists of an indigent defendant’s loss of personal liberty through imprisonment. The interest in securing that freedom, the freedom “from bodily restraint,” lies “at the core of the liberty protected by the Due Process Clause.” And we have made clear that its threatened loss through legal proceedings demands “due process protection.”                                                                                                                                      Given the importance of the interest at stake, it is obviously important to assure accurate decisionmaking in respect to the key “ability to pay” question. Moreover, the fact that ability to comply marks a dividing line between civil and criminal contempt, reinforces the need for accuracy. That is because an incorrect decision (wrongly classifying the contempt proceeding as civil) can increase the risk of wrongful incarceration by depriving the defendant of the procedural protections (including counsel) that the Constitution would demand in a criminal proceeding. And since 70% of child support arrears nationwide are owed by parents with either no reported income or income of $10,000 per year or less, the issue of ability to pay may arise fairly often.  On the other hand, the Due Process Clause does not always require the provision of counsel in civil proceedings where incarceration is threatened.  And in determining whether the Clause requires a right to counsel here, we must take account of opposing interests, as well as consider the probable value of “additional or substitute procedural safeguards.”                            Doing so, we find three related considerations that, when taken together, argue strongly against the Due Process Clause requiring the State to provide indigents with counsel in every proceeding of the kind before us.                                                                      
First, the critical question likely at issue in these cases concerns, as we have said, the defendant’s ability to pay. That question is often closely related to the question of the defendant’s indigence. But when the right procedures are in place, indigence can be a question that in many—but not all—cases is sufficiently straightforward to warrant determination prior to providing a defendant with counsel, even in a criminal case. Federal law, for example, requires a criminal defendant to provide information showing that he is indigent, and therefore entitled to state-funded counsel, before he can receive that assistance.                                                                                                                                 Second, sometimes, as here, the person opposing the defendant at the hearing is not the government represented by counsel but the custodial parent unrepresented by counsel. The custodial parent, perhaps a woman with custody of one or more children, may be relatively poor, unemployed, and unable to afford counsel. Yet she may have encouraged the court to enforce its order through contempt. She may be able to provide the court with significant information. And the proceeding is ultimately for her benefit.                                          
A requirement that the State provide counsel to the noncustodial parent in these cases could create an asymmetry of representation that would “alter significantly the nature of the proceeding.” Doing so could mean a degree of formality or delay that would unduly slow payment to those immediately in need. And, perhaps more important for present purposes, doing so could make the proceedings less fair overall, increasing the risk of a decision that would erroneously deprive a family of the support it is entitled to receive. The needs of such families play an important role in our analysis.                                                   
Third, as the Solicitor General points out, there is available a set of “substitute procedural safeguards,” which, if employed together, can significantly reduce the risk of an erroneous deprivation of liberty. They can do so, moreover, without incurring some of the drawbacks inherent in recognizing an automatic right to counsel. Those safeguards include (1) notice to the defendant that his “ability to pay” is a critical issue in the contempt proceeding; (2) the use of a form (or the equivalent) to elicit relevant financial information; (3) an opportunity at the hearing for the defendant to respond to statements and questions about his financial status, ( e.g. , those triggered by his responses on the form); and (4) an express finding by the court that the defendant has the ability to pay. In presenting these alternatives, the Government draws upon considerable experience in helping to manage statutorily mandated federal-state efforts to enforce child support orders. It does not claim that they are the only possible alternatives, and this Court’s cases suggest, for example, that sometimes assistance other than purely legal assistance (here, say, that of a neutral social worker) can prove constitutionally sufficient. But the Government does claim that these alternatives can assure the “fundamental fairness” of the proceeding even where the State does not pay for counsel for an indigent defendant.      
While recognizing the strength of Turner’s arguments, we ultimately believe that the three considerations we have just discussed must carry the day. In our view, a categorical right to counsel in proceedings of the kind before us would carry with it disadvantages (in the form of unfairness and delay) that, in terms of ultimate fairness, would deprive it of significant superiority over the alternatives that we have mentioned. We consequently hold that the Due Process Clause does not automatically require the provision of counsel at civil contempt proceedings to an indigent individual who is subject to a child support order, even if that individual faces incarceration (for up to a year). In particular, that Clause does not require the provision of counsel where the opposing parent or other custodian (to whom support funds are owed) is not represented by counsel and the State provides alternative procedural safeguards equivalent to those we have mentioned (adequate notice of the importance of ability to pay, fair opportunity to present, and to dispute, relevant information, and court findings).                                                                              We do not address civil contempt proceedings where the underlying child support payment is owed to the State, for example, for reimbursement of welfare funds paid to the parent with custody.  Those proceedings more closely resemble debt-collection proceedings. ….And this kind of proceeding is not before us. Neither do we address what due process requires in an unusually complex case where a defendant “can fairly be represented only by a trained advocate.” 
Holding
 The record indicates that Turner received neither counsel nor the benefit of alternative procedures like those we have described. He did not receive clear notice that his ability to pay would constitute the critical question in his civil contempt proceeding. No one provided him with a form (or the equivalent) designed to elicit information about his financial circumstances. The court did not find that Turner was able to pay his arrearage, but instead left the relevant “finding” section of the contempt order blank. The court nonetheless found Turner in contempt and ordered him incarcerated. Under these circumstances Turner’s incarceration violated the Due Process Clause.                                            
     We vacate the judgment of the South Carolina Supreme Court and remand the case for further proceedings not inconsistent with this opinion. 
Thomas, J. with whom Scalia, J. and Roberts, J. and Alito, J. join dissenting 
 
 If the Due Process Clause created a right to appointed counsel in all proceedings with the potential for detention, then the Sixth Amendment right to appointed counsel would be unnecessary. Under Turner’s theory, every instance in which the Sixth Amendment http://www.law.cornell.edu/supct-cgi/get-const?amendmentvi guarantees a right to appointed counsel is covered also by the Due Process Clause. The Sixth  Amendment, however, is the only constitutional provision that even mentions the assistance of counsel; the Due Process Clause says nothing about counsel. Ordinarily, we do not read a general provision to render a specific one superfluous. The fact that one constitutional provision expressly provides a right to appointed counsel in specific circumstances indicates that the Constitution does not also … provide that right far more broadly in another, more general, provision. …                                                                        After countless factors weighed, mores evaluated, and practices surveyed, the Court has not determined that due process principles of fundamental fairness categorically require counsel in any context outside criminal proceedings. …                                                        Despite language in its opinions that suggests it could find otherwise, the Court’s consistent judgment has been that fundamental fairness does not categorically require appointed counsel in any context outside of criminal proceedings. 
Questions for Discussion
1.  What are the facts in Turner v. Rogers?                                                                                        2. Summarize the holding in Turner.                                                                                                   3. Does it make sense to distinguish between civil and criminal cases where there is the potential of imprisonment?




 Was the failure to introduce evidence of the DNA test ineffective representation?
PEOPLE V. YORK,
727 N.E.2d 674 (Ill. Dist. 2000)

Galasso, J.
Facts
At trial, Karen Johnson-Stewart, the victim’s mother, testified that on December 13, 1996, the victim visited a friend’s house. When the victim returned home, she immediately went to her bedroom. The next day, an ambulance transported the victim to the hospital, because she was complaining of abdominal pain. The victim underwent surgery and was hospitalized for four to seven days. Colleen Cruse, a registered nurse who treated the victim, testified that she prepared a “sexual assault kit” after the victim revealed that she had been assaulted.
    The victim testified that at 4:30 P.M. on December 13, 1996, she left her home to visit a friend. As the victim walked toward her friend’s home, defendant drove by with two other men. Someone in the car offered the victim a ride. The victim knew defendant, because he was a family friend, but she did not know the men riding with defendant. The victim later learned that defendant was traveling with Thomas Best and Brandon Gaston, the codefendants. The group drove to see the victim’s friend and the victim’s cousin, but neither was home. The group eventually went to Best’s home, where they listened to music in a bedroom. A man in a wheelchair was also in the room. The victim testified that defendant, Best, and Gaston waited for the man to leave, and then “they shut the door, turned off the lights and locked the door.” Best removed the victim’s pants and underwear. Best, Gaston, and defendant took turns engaging in sexual intercourse with the victim. Two men restrained the victim while the third assaulted her. The victim did not want to have sex with any of them, and she told each to stop. She recalled that defendant was on top of her for a shorter time than the others. The men promised the victim that they would buy her a pair of shoes if she did not tell anyone about the incident. When the victim returned home, she did not report the incident, because she was scared. The victim eventually underwent surgery at the hospital because she “had got something torn up inside” her. The victim later identified her attackers in a photographic lineup.
    The victim denied that anyone in the bedroom was smoking cannabis or drinking alcohol. She acknowledged that a girl was in a bedroom across the hall during the attack. Although she thought the girl might help her, the victim did not call out or scream.
    Defendant testified that he knew the victim before the attack and that he was with Gaston and Best on December 13, 1996. The three saw the victim walking, and either Gaston or Best offered her a ride. The victim accepted, and the group eventually arrived at the house where defendant, Best, and Gaston were residing. Defendant left to visit his girlfriend and returned to find the group in an upstairs bedroom. After everyone smoked cannabis, defendant helped the man in the wheelchair get into his car. When defendant returned, he saw the victim lying on her back on the bed, and it appeared that her clothing had been “fumbled with.” She did not appear to be upset.
     Defendant left to answer the front door to complete a drug transaction. When he returned to the bedroom, defendant saw Best and Gaston assaulting the victim. He asked them “what the hell” they were doing. Defendant stated that he would have intervened if the victim had requested assistance. He asked Best and Gaston to leave and told them, “You all going to catch some cases.” Defendant went downstairs and played a video game. Gaston, Best, and the victim walked downstairs approximately ten to twenty minutes later. Defendant denied committing the acts that the victim described.
    Defense counsel then attempted to introduce the results of DNA testing by asking defendant whether he received a report of the results while he was awaiting trial. The trial court sustained the prosecutor’s objection that defendant’s testimony was inadmissible hearsay. The record reveals that DNA samples were recovered from the victim at the time she was hospitalized. Testing revealed that Best and Gaston deposited semen on the victim and that defendant did not. Although the jury learned that defendant submitted to DNA testing, defense counsel failed to introduce the test results.
    During closing argument, the prosecutor stated, “it would have been nice to have DNA evidence if we would have had some semen present or something like that, but gee.” Defense counsel did not argue that the State failed to introduce forensic evidence linking defendant to the crime. A jury found defendant guilty, and the trial court sentenced him to sixteen years’ imprisonment.
     On appeal, the State abandons the accountability theory that it introduced at trial. The State does not assert that the jury found that defendant aided and abetted Gaston and Best. Instead, the State merely asserts that the evidence was sufficient to prove that defendant actually assaulted the victim.
Issue
Defendant argues that his trial counsel rendered ineffective assistance by failing to introduce the exculpatory DNA test results. The State responds that counsel was effective, because DNA evidence is not required to convict a defendant of aggravated criminal sexual assault, and the jury heard sufficient evidence to find defendant guilty.
Reasoning
Under Strickland v. Washington, defense counsel is ineffective only if (1) counsel’s representation fell below an objective standard of reasonableness and the shortcomings of counsel were so severe as to deprive defendant of a fair trial, and (2) there is a reasonable probability that but for counsel’s unprofessional errors, the result of the proceedings would have been different. Decisions about which witnesses to call and which evidence to present ultimately rest with defense counsel. Courts have long viewed these decisions as matters of trial strategy that are generally immune from ineffective assistance claims. However, a defendant will succeed on a valid claim of ineffective assistance when counsel’s strategy is so unsound that he or she fails to conduct any meaningful adversarial testing.
    Furthermore, defense counsel’s failure to present available evidence to support a defense constitutes ineffective assistance of counsel. In People v. Gunnart (578 N.E.2d 1081 [1996]), defense counsel was ineffective for failing to investigate and present information that could have been used to corroborate the defendant’s trial testimony. Counsel did not subpoena emergency 911 recordings or defendant’s criminal record. Counsel also failed to interview witnesses before they testified at trial.
    In this case, defendant’s story was that he did not participate in the assault and that he attempted to intervene. Defendant testified that during the assault, he asked Best and Gaston to leave the house. When they ignored his request, defendant went to a different part of the house and played a video game. The DNA testing revealed that defendant did not deposit semen on the victim. However, defense counsel failed to present the available test results to corroborate defendant’s trial testimony. The DNA evidence would have supported defendant’s story, and the State concedes that the evidence was available and conclusive. Defense counsel recognized that the test results were important exculpatory evidence. Her failure to introduce the evidence properly was the result of incompetence, not trial strategy.
    At a minimum, defense counsel could have offered to stipulate that defendant did not deposit semen on the victim. When counsel attempted to improperly use defendant’s testimony to introduce the test results, the prosecutor acknowledged that the test results were exculpatory. In fact, the prosecutor suggested that he would have stipulated to the results if defense counsel had made such a request before trial.
    Defendant correctly argues that this case resembles People v. Popoca (615 N.E.2d 778 [1993]), where the defendant was found guilty of several offenses, including the attempted murder of his wife and daughter. At trial, defense counsel argued that the defendant’s voluntary intoxication prevented him from forming the mental state required to commit the offenses. However, counsel did not introduce expert testimony to support the theory. This court affirmed the defendant’s convictions and sentences on direct appeal, and defendant filed a postconviction petition alleging ineffective assistance of trial counsel. At the postconviction hearing, defendant presented expert testimony that he claimed his counsel should have presented at trial. The expert testified that defendant had a family history of substance abuse and that his blood alcohol concentration was 0.20 at the time of the incident. The expert classified the defendant as a “severe alcohol dependent,” because the defendant suffered from blackouts, used alcohol excessively, abused several substances, and drank in the morning. The defendant also suffered from a “neurophysical depressive disorder.” The expert concluded that the combination of low intelligence and alcohol abuse drastically limited the defendant’s ability to make appropriate decisions on the date of the incident. We concluded that trial counsel rendered ineffective assistance by failing to present an expert to explain the effects that alcohol had on the defendant. We reversed the trial court’s dismissal of the postconviction petition and remanded the cause. As in Popoca, this defendant would have greatly benefited from expert testimony that supported the defense theory. The conclusive forensic evidence would have substantially improved defendant’s claim of innocence.
    In People v. West (719 N.E.2d 664 [1994]), the murder defendant appealed the denial of his postconviction petition, alleging that his trial counsel was ineffective for failing to retain a forensic expert. The defendant’s theory at trial was that the victim’s mother murdered the victim. To advance his theory, the defendant claimed that it was essential to show that the victim’s external injuries predated the time when the victim began living with the defendant. Rather than retaining his own forensic expert, defense counsel cross-examined the State’s expert to prove the defendant’s theory.
    Our supreme court concluded that defense counsel was not ineffective in West. On cross-examination, the State’s expert testified that the victim suffered some of her external injuries while she was living with her mother. The supreme court concluded that a second forensic expert would have merely offered cumulative evidence. Therefore, the defendant failed to show how the testimony of a second expert would have affected the outcome of the trial.
     The current case is distinguishable from West. The prosecutor declined to introduce the results of the DNA testing, because he knew it supported the defense story. Although defense counsel could not introduce the test results without calling her own expert, she chose to question defendant about the results. The trial court predictably sustained the State’s objection to defendant’s testimony. If defense counsel had introduced the DNA evidence, the outcome of the trial likely would have been different. The evidence would not have been cumulative.
     In People v. Todd, the defendant claimed his trial counsel was ineffective for failing to call an independent forensic expert. The defendant noted that the State’s experts could not link the defendant to any of the hairs discovered at the crime scene, and the defendant believed that an additional expert would have undermined the State’s theory that he removed the victim’s clothing and strangled her without depositing any of his own hair. . . . The supreme court concluded that defense counsel was not ineffective for failing to present an additional expert on the subject. The court noted that the defendant’s argument was speculative, because he could not show whether any expert could state the claim in scientific terms (People v. Todd, 687 N.E.2d 998 [1997]). In contrast, expert testimony concerning the DNA evidence would not be speculative in the current case. There is no question that the tests revealed that defendant did not deposit semen on the victim. Defendant could use the results to support his theory that he did not have intercourse with the victim.
    In People v. Mehlberg (618 N.E.2d 1168 [1993]), DNA evidence was the key to the State’s evidence against the defendant in an aggravated criminal sexual assault prosecution. The Appellate Court, Fifth District, held that defense counsel’s failure to call a DNA expert did not constitute ineffective assistance, because counsel cross-examined the State’s experts and challenged the evidence in his closing argument. Such tactics were considered “within the wide range of reasonable professional conduct.” The court held that although the testimony of a defense expert may be more effective than a defense counsel’s cross-examination and closing argument challenging DNA test results, counsel’s failure to produce such an expert does not render his or her assistance ineffective. In the current case, defense counsel could not cross-examine the prosecution’s experts, because the State did not call any experts. To introduce the exculpatory DNA evidence, defense counsel had to call her own expert witness or offer to stipulate to the test results.
    Finally, the State argues that counsel’s failure to introduce the evidence was harmless. During closing argument, the prosecutor stated, “It would have been nice to have DNA evidence.” The State contends that, by this statement, the prosecutor informed the jury that forensic testing revealed that defendant’s DNA was not found on the victim. We disagree. The jury could have inferred that the tests were inconclusive.
Holding
We note that medical evidence is not necessary to prove a defendant guilty of aggravated criminal sexual assault. At a new trial on remand, the State need not prove that defendant deposited semen on the victim. Nevertheless, to ensure that defendant receives a fair trial, defense counsel should introduce the exculpatory DNA evidence for the trier of fact to consider. For these reasons, the judgment of the circuit court of Stephenson County is reversed, and the cause is remanded for a new trial.
Questions for Discussion
1.	Discuss the Illinois District Court’s application of the two-prong Strickland test for ineffectiveness of counsel to the facts in People v. York.
2.	How does the lawyer’s performance in York compare with the lawyer’s performance in the five cases relied on as precedent by the District Court?
3.	As judge, would you have reversed the verdict of the trial court? Why did the lawyer fail to make an effort to raise the lack of DNA evidence at trial?

 WERE THE PRETRIAL DETAINEES SUBJECTED TO UNCONSTITUTIONAL PUNISHMENT?
BELL V. WOLFISH
441 U.S. 520 (1979), Rehnquist, C.J.
Issue
This case requires us to examine the constitutional rights of pretrial detainees—those persons who have been charged with a crime but who have not yet been tried on the charge. The parties concede that to ensure their presence at trial, these persons legitimately may be incarcerated by the Government prior to a determination of their guilt or innocence, and it is the scope of their rights during this period of confinement prior to trial that is the primary focus of this case.
Facts
The MCC was constructed in 1975 to replace the converted waterfront garage on West Street that had served as New York City’s federal jail since 1928. It is located adjacent to the Foley Square federal courthouse and has as its primary objective the housing of persons who are being detained in custody prior to trial for federal criminal offenses in the U.S. District Courts for the Southern and Eastern Districts of New York and for the District of New Jersey. Under the Bail Reform Act, 18 U.S.C. § 3146, a person in the federal system is committed to a detention facility only because no other less drastic means can reasonably ensure his presence at trial. In addition to pretrial detainees, the MCC also houses some convicted inmates who are awaiting sentencing or transportation to federal prison or who are serving generally relatively short sentences in a service capacity at the MCC, convicted prisoners who have been lodged at the facility under writs of habeas corpus issued to ensure their presence at upcoming trials, witnesses in protective custody, and persons incarcerated for contempt.
     The MCC differs markedly from the familiar image of a jail; there are no barred cells, dank, colorless corridors, or clanging steel gates. It was intended to include the most advanced and innovative features of modern design of detention facilities. As the court of appeals stated, it “represented the architectural embodiment of the best and most progressive penological planning.” The key design element of the 12-story structure is the “modular” or “unit” concept, whereby each floor designed to house inmates has one or two largely self-contained residential units that replace the traditional cellblock jail construction. Each unit in turn has several clusters or corridors of private rooms or dormitories radiating from a central two-story multipurpose or common room, to which each inmate has free access approximately sixteen hours a day. Because our analysis does not turn on the particulars of the MCC concept or design, we need not discuss them further.
     When the MCC opened in August 1975, the planned capacity was 449 inmates, an increase of fifty percent over that of the former West Street facility. Despite some dormitory accommodations, the MCC was designed primarily to house these inmates in 389 rooms, which originally were intended for single occupancy. While the MCC was under construction, however, the number of persons committed to pretrial detention began to rise at an “unprecedented” rate. The Bureau of Prisons took several steps to accommodate this unexpected flow of persons assigned to the facility, but despite these efforts, the inmate population at the MCC rose above its planned capacity within a short time after its opening. To provide sleeping space for this increased population, the MCC replaced the single bunks in many of the individual rooms and dormitories with double bunks. Also, each week some newly arrived inmates had to sleep on cots in the common areas until they could be transferred to residential rooms as space became available.
     On November 28, 1975, less than four months after the MCC had opened, the named respondents initiated this action . . . in the district court. . . . The petition served up a veritable potpourri of complaints that implicated virtually every facet of the institution’s conditions and practices. Respondents charged, in part, that they had been deprived of their statutory and constitutional rights because of overcrowded conditions; undue length of confinement; improper searches; inadequate recreational, educational, and employment opportunities; insufficient staff; and objectionable restrictions on the purchase and receipt of personal items and books. We granted certiorari to consider the important constitutional questions raised by these decisions and to resolve an apparent conflict among the circuits. We now reverse.
Reasoning
We are not concerned with the initial decision to detain an accused and the curtailment of liberty that such a decision implies. Neither respondents nor the courts below question that the Government may permissibly detain a person suspected of committing a crime prior to a formal adjudication of guilt. Nor do they doubt that the Government has a substantial interest in ensuring that persons accused of crimes are available for trials and, ultimately, for service of their sentences, or that confinement of such persons pending trial is a legitimate means of furthering that interest. Instead, what is at issue when an aspect of pretrial detention that is not alleged to violate any express guarantee of the Constitution is challenged is the detainee’s right to be free from punishment. . . . In evaluating the constitutionality of conditions or restrictions of pretrial detention that implicate only the protection against deprivation of liberty without due process of law, we think that the proper inquiry is whether those conditions amount to punishment of the detainee. Under such circumstances, the Government concededly may detain him to ensure his presence at trial and may subject him to the restrictions and conditions of the detention facility so long as those conditions and restrictions do not amount to punishment or otherwise violate the Constitution.
      Not every disability imposed during pretrial detention amounts to “punishment” in the constitutional sense, however. Once the Government has exercised its conceded authority to detain a person pending trial, it obviously is entitled to employ devices that are calculated to effectuate this detention. Traditionally, this has meant confinement in a facility, which, no matter how modern or how antiquated, results in restricting the movement of a detainee in a manner in which he would not be restricted if he simply were free to walk the streets pending trial. Whether it be called a jail, a prison, or a custodial center, the purpose of the facility is to detain. Loss of freedom of choice and privacy are inherent incidents of confinement in such a facility. The fact that such detention interferes with the detainee’s understandable desire to live as comfortably as possible and with as little restraint as possible during confinement does not convert the conditions or restrictions of detention into “punishment.”
     A court must decide whether the disability is imposed for the purpose of punishment or whether it is but an incident of some other legitimate governmental purpose. Absent a showing of an expressed intent to punish on the part of detention facility officials, that determination generally will turn on “whether an alternative purpose to which [the restriction] may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative purpose assigned [to it].” Thus, if a particular condition or restriction of pretrial detention is reasonably related to a legitimate governmental objective, it does not, without more, amount to “punishment.” Conversely, if a restriction or condition is not reasonably related to a legitimate goal—if it is arbitrary or purposeless—a court permissibly may infer that the purpose of the governmental action is punishment that may not constitutionally be inflicted upon detainees qua detainees.
     One further point requires discussion. The petitioners assert, and respondents concede, that the “essential objective of pretrial confinement is to ensure the detainees’ presence at trial.” While this interest undoubtedly justifies the original decision to confine an individual in some manner, we do not accept respondents’ argument that the Government’s interest in ensuring a detainee’s presence at trial is the only objective that may justify restraints and conditions once the decision is lawfully made to confine a person. “If the government could confine or otherwise infringe the liberty of detainees only to the extent necessary to ensure their presence at trial, house arrest would in the end be the only constitutionally justified form of detention.” The Government also has legitimate interests that stem from its need to manage the facility in which the individual is detained. These legitimate operational concerns may require administrative measures that go beyond those that are, strictly speaking, necessary to ensure that the detainee shows up at trial. For example, the Government must be able to take steps to maintain security and order at the institution and make certain no weapons or illicit drugs reach detainees. Restraints that are reasonably related to the institution’s interest in maintaining jail security do not, without more, constitute unconstitutional punishment, even if they are discomforting and are restrictions that the detainee would not have experienced had he been released while awaiting trial.
     Judged by this analysis, respondents’ claim that double-bunking violated their due process rights fails. . . . On this record, we are convinced as a matter of law that double-bunking as practiced at the MCC did not amount to punishment and did not, therefore, violate respondents’ rights under the Due Process Clause of the Fifth Amendment. Each of the rooms at the MCC that house pretrial detainees has a total floor space of approximately seventy-five square feet. Each of them designated for double-bunking contains a double bunk bed, certain other items of furniture, a wash basin, and an uncovered toilet. Inmates generally are locked into their rooms from 11 P.M. to 6:30 A.M. and for brief periods during the afternoon and evening head counts. During the rest of the day, they may move about freely between their rooms and the common areas.
    We disagree with both the district court and the court of appeals that there is some sort of “one man, one cell” principle lurking in the Due Process Clause of the Fifth Amendment. While confining a given number of people in a given amount of space in such a manner as to cause them to endure genuine privations and hardship over an extended period of time might raise serious questions under the Due Process Clause as to whether those conditions amounted to punishment, nothing even approaching such hardship is shown by this record.
    Detainees are required to spend only seven or eight hours each day in their rooms, during most or all of which they presumably are sleeping. The rooms provide more than adequate space for sleeping. During the remainder of the time, the detainees are free to move between their rooms and the common area. While double-bunking may have taxed some of the equipment or particular facilities in certain of the common areas, this does not mean that the conditions at the MCC failed to meet the standards required by the Constitution. Our conclusion in this regard is further buttressed by the detainees’ length of stay at the MCC. Nearly all of the detainees are released within sixty days. We simply do not believe that requiring a detainee to share toilet facilities and this admittedly rather small sleeping place with another person for generally a maximum period of sixty days violates the Constitution.
    Respondents also challenged certain MCC restrictions and practices that were designed to promote security and order at the facility on the ground that these restrictions violated the Due Process Clause of the Fifth Amendment and certain other constitutional guarantees, such as those within the First and Fourth Amendments. . . . In our view, the court of appeals failed to heed its own admonition not to second-guess prison administrators. . . . Our cases have established several general principles that inform our evaluation of the constitutionality of the restrictions at issue. First, we have held that convicted prisoners do not forfeit all constitutional protections by reason of their conviction and confinement in prison. . . . ”There is no iron curtain drawn between the Constitution and the prisons of this country.” So, for example, our cases have held that sentenced prisoners enjoy freedom of speech and religion under the First and Fourteenth Amendments; that they are protected against invidious discrimination on the basis of race under the Equal Protection Clause of the Fourteenth Amendment; and that they may claim the protection of the Due Process Clause to prevent additional deprivation of life, liberty, or property without due process of law. Pretrial detainees, who have not been convicted of any crimes, retain at least those constitutional rights that we have held are enjoyed by convicted prisoners.
    Our cases also have insisted on a second proposition: Simply because prison inmates retain certain constitutional rights does not mean that these rights are not subject to restrictions and limitations. Lawful incarceration brings about the necessary withdrawal or limitation of many privileges and rights, a retraction justified by the considerations underlying our penal system. The fact of confinement as well as the legitimate goals and policies of the penal institution limit these retained constitutional rights. There must be a “mutual accommodation between institutional needs and objectives and the provisions of the Constitution that are of general application.” This principle applies equally to pretrial detainees and convicted prisoners. A detainee simply does not possess the full range of freedoms of an unincarcerated individual.
    Third, maintaining institutional security and preserving internal order and discipline are essential goals that may require limitation or retraction of the retained constitutional rights of both convicted prisoners and pretrial detainees. . . . Prison officials must be free to take appropriate action to ensure the safety of inmates and corrections personnel and to prevent escape or unauthorized entry.
    Finally, as the court of appeals correctly acknowledged, the problems that arise in the day-to-day operation of a corrections facility are not susceptible of easy solutions. Prison administrators therefore should be accorded wide-ranging deference in the adoption and execution of policies and practices that in their judgment are needed to preserve internal order and discipline and to maintain institutional security. . . . Judicial deference is accorded not merely because the administrator ordinarily will, as a matter of fact in a particular case, have a better grasp of his domain than the reviewing judge but also because the operation of our correctional facilities is peculiarly the province of the legislative and executive branches of our government, not the judicial. With these teachings of our cases in mind, we turn to an examination of the MCC security practices that are alleged to violate the Constitution.
    At the time of the lower courts’ decisions, the Bureau of Prisons’ “publisher-only” rule, which applies to all bureau facilities, permitted inmates to receive books and magazines from outside the institution only if the materials were mailed directly from the publisher or a book club. The warden of the MCC stated in an affidavit that “serious” security and administrative problems were caused when bound items were received by inmates from unidentified sources outside the facility. He noted that in order to make a “proper and thorough” inspection of such items, prison officials would have to remove the covers of hardback books and to leaf through every page of all books and magazines to ensure that drugs, money, weapons, or other contraband were not secreted in the material. “This search process would take a substantial and inordinate amount of available staff time.” However, “there is relatively little risk that material received directly from a publisher or book club would contain contraband, and therefore, the security problems are significantly reduced without a drastic drain on staff resources.”
    It is desirable at this point to place in focus the precise question that now is before this Court. Subsequent to the decision of the Court of Appeals, the Bureau of Prisons amended its publisher-only rule to permit the receipt of books and magazines from bookstores as well as publishers and book clubs. In addition, petitioners have informed the Court that the bureau proposes to amend the rule further to allow receipt of paperback books, magazines, and other soft-covered materials from any source. The bureau regards hardback books as the “more dangerous source of risk to institutional security,” however, and intends to retain the prohibition against receipt of hardback books unless they are mailed directly from publishers, book clubs, or bookstores. Accordingly, petitioners request this Court to review the district court’s injunction only to the extent it enjoins petitioners from prohibiting receipt of hard-cover books that are not mailed directly from publishers, book clubs, or bookstores.
    We conclude that a prohibition against receipt of hardback books unless mailed directly from publishers, book clubs, or bookstores does not violate the First Amendment rights of MCC inmates. That limited restriction is a rational response by prison officials to an obvious security problem. It hardly needs to be emphasized that hardback books are especially serviceable for smuggling contraband into an institution; money, drugs, and weapons easily may be secreted in the bindings. They also are difficult to search effectively. There is simply no evidence in the record to indicate that MCC officials have exaggerated their response to this security problem and to the administrative difficulties posed by the necessity of carefully inspecting each book mailed from unidentified sources.
    The restriction, as it is now before us, allows soft-bound books and magazines to be received from any source and hardback books to be received from publishers, bookstores, and book clubs. In addition, the MCC has a “relatively large” library for use by inmates. To the limited extent the rule might possibly increase the cost of obtaining published materials, this Court has held that where “other avenues” remain available for the receipt of materials by inmates, the loss of “cost advantages does not fundamentally implicate free speech values.” We are also influenced in our decision by the fact that the rule’s impact on pretrial detainees is limited to a maximum period of approximately sixty days.
    Inmates at the MCC were not permitted to receive packages from outside the facility containing items of food or personal property except for one package of food at Christmas. This rule was justified by MCC officials on three grounds. First, officials testified to “serious” security problems that arise from the introduction of such packages into the institution, the “traditional file in the cake kind of situation” as well as the concealment of drugs “in heels of shoes [and] seams of clothing.” As in the case of the publisher-only rule, the warden testified that if such packages were allowed, the inspection process necessary to ensure the security of the institution would require a “substantial and inordinate amount of available staff time.” Second, officials were concerned that the introduction of personal property into the facility would increase the risk of thefts, gambling, and inmate conflicts, the “age-old problem of you have it and I don’t.” Finally, they noted storage and sanitary problems that would result from inmates’ receipt of food packages. Inmates are permitted, however, to purchase certain items of food and personal property from the MCC commissary. Neither the district court nor the court of appeals identified which provision of the Constitution was violated by this MCC restriction. We assume, for present purposes, that their decisions were based on the Due Process Clause of the Fifth Amendment, which provides protection for convicted prisoners and pretrial detainees alike against the deprivation of their property without due process of law. But as we have stated, these due process rights of prisoners and pretrial detainees are not absolute; they are subject to reasonable limitation or retraction in light of the legitimate security concerns of the institution.
    Corrections officials concluded that permitting the introduction of packages of personal property and food would increase the risks of gambling, theft, and inmate fights over that which the institution already experienced by permitting certain items to be purchased from its commissary. “It is enough to say that they have not been conclusively shown to be wrong in this view.” It is also all too obvious that such packages are handy devices for the smuggling of contraband. . . . It does not therefore deprive the convicted inmates or pretrial detainees of the MCC of their property without due process of law in contravention of the Fifth Amendment.
    The MCC staff conducts unannounced searches of inmate living areas at irregular intervals. These searches generally are formal unit shakedowns during which all inmates are cleared of the residential units, and a team of guards searches each room. Prior to the district court’s order, inmates were not permitted to watch the searches. Officials testified that permitting inmates to observe room inspections would lead to friction between the inmates and security guards and would allow the inmates to attempt to frustrate the search by distracting personnel and moving contraband from one room to another ahead of the search team.
    It may well be argued that a person confined in a detention facility has no reasonable expectation of privacy with respect to his room or cell and that therefore the Fourth Amendment provides no protection for such a person. In any case, given the realities of institutional confinement, any reasonable expectation of privacy that a detainee retained necessarily would be of a diminished scope. Assuming that a pretrial detainee retains such a diminished expectation of privacy after commitment to a custodial facility, we nonetheless find that the room-search rule does not violate the Fourth Amendment.
    It is difficult to see how the detainee’s interest in privacy is infringed by the room-search rule. . . . Permitting detainees to observe the searches does not lessen the invasion of their privacy; its only conceivable beneficial effect would be to prevent theft or misuse by those conducting the search. The room-search rule simply facilitates the safe and effective performance of the search which all concede may be conducted. The rule itself, then, does not render the searches “unreasonable” within the meaning of the Fourth Amendment.
    Inmates at all Bureau of Prisons facilities, including the MCC, are required to expose their body cavities for visual inspection as a part of a strip search conducted after every contact visit with a person from outside the institution. Corrections officials testified that visual cavity searches were necessary not only to discover but also to deter the smuggling of weapons, drugs, and other contraband into the institution. . . . Admittedly, this practice instinctively gives us the most pause. However, assuming for present purposes that inmates, both convicted prisoners and pretrial detainees, retain some Fourth Amendment rights upon commitment to a corrections facility, we nonetheless conclude that these searches do not violate that Amendment. The Fourth Amendment prohibits only unreasonable searches, and under the circumstances, we do not believe that these searches are unreasonable.
    The test of reasonableness under the Fourth Amendment is not capable of precise definition or mechanical application. In each case it requires a balancing of the need for the particular search against the invasion of personal rights that the search entails. Courts must consider the scope of the particular intrusion, the manner in which it is conducted, the justification for initiating it, and the place in which it is conducted. A detention facility is a unique place fraught with serious security dangers. Smuggling of money, drugs, weapons, and other contraband is all too common an occurrence, and inmate attempts to secrete these items into the facility by concealing them in body cavities are documented in this record. That there has been only one instance where an MCC inmate was discovered attempting to smuggle contraband into the institution on his person may be more a testament to the effectiveness of this search technique as a deterrent than to any lack of interest on the part of the inmates to secrete and import such items when the opportunity arises. We do not underestimate the degree to which these searches may invade the personal privacy of inmates. Nor do we doubt, as the district court noted, that on occasion a security guard may conduct the search in an abusive fashion. Such abuse cannot be condoned. The searches must be conducted in a reasonable manner. But we deal here with the question of whether visual body cavity inspections as contemplated by the MCC rules can ever be conducted on less than probable cause. Balancing the significant and legitimate security interests of the institution against the privacy interests of the inmates, we conclude that they can.
Holding
We do not think that the four MCC security restrictions and practices constitute “punishment” in violation of the rights of pretrial detainees under the Due Process Clause of the Fifth Amendment. Respondents do not even make such a suggestion; they simply argue that the restrictions were greater than necessary to satisfy petitioners’ legitimate interest in maintaining security. Therefore, the determination whether these restrictions and practices constitute punishment in the constitutional sense depends on whether they are rationally related to a legitimate nonpunitive governmental purpose and whether they appear excessive in relation to that purpose. Ensuring security and order at the institution is a permissible nonpunitive objective, whether the facility houses pretrial detainees, convicted inmates, or both. For the reasons previously set forth, we conclude that these particular restrictions and practices were reasonable responses by MCC officials to legitimate security concerns. Respondents simply have not met their heavy burden of showing that these officials have exaggerated their response to the genuine security considerations that actuated these restrictions and practices. And as might be expected of restrictions applicable to pretrial detainees, these restrictions were of only limited duration so far as the MCC pretrial detainees were concerned.
     There was a time not too long ago when the federal judiciary took a completely hands-off approach to the problem of prison administration. In recent years, however, these courts largely have discarded this hands-off attitude and have waded into this complex arena. The deplorable conditions and Draconian restrictions of some of our nation’s prisons are too well known to require recounting here, and the federal courts rightly have condemned these sordid aspects of our prison systems. But many of these same courts have, in the name of the Constitution, become increasingly enmeshed in the minutiae of prison operations. Judges, after all, are human. They, no less than others in our society, have a natural tendency to believe that their individual solutions to often intractable problems are better and more workable than those of the persons who are actually charged with and trained in the running of the particular institution under examination. But under the Constitution, the first question to be answered is not whose plan is best, but in what branch of the Government is lodged the authority to initially devise the plan. This does not mean that constitutional rights are not to be scrupulously observed. It does mean, however, that the inquiry of federal courts into prison management must be limited to the issue of whether a particular system violates any prohibition of the Constitution or, in the case of a federal prison, a statute. The wide range of “judgment calls” that meet constitutional and statutory requirements are confided to officials outside of the judicial branch of government.
Dissenting, Marshall, J.
The Court holds that the Government may burden pretrial detainees with almost any restriction, provided detention officials do not proclaim a punitive intent or impose conditions that are “arbitrary or purposeless.” As if this standard were not sufficiently ineffectual, the Court dilutes it further by according virtually unlimited deference to detention officials’ justifications for particular impositions. Conspicuously lacking from this analysis is any meaningful consideration of the most relevant factor, the impact that restrictions may have on inmates. Such an approach is unsupportable, given that all of these detainees are presumptively innocent and many are confined solely because they cannot afford bail. I believe the proper inquiry in this context is not whether a particular restraint can be labeled “punishment.” Rather, as with other due process challenges, the inquiry should be whether the governmental interests served by any given restriction outweigh the individual deprivations suffered.
    To make detention officials’ intent the critical factor in assessing the constitutionality of impositions on detainees is unrealistic. . . . It will often be the case that officials believe, erroneously but in good faith, that a specific restriction is necessary for institutional security. As the district court noted, “zeal for security is among the most common varieties of official excess,” and the litigation in this area corroborates that conclusion. A standard that focuses on punitive intent cannot effectively eliminate this excess. Indeed, the Court does not even attempt to “detail the precise extent of the legitimate governmental interests that may justify conditions or restrictions of pretrial detention.” Rather, it is content merely to recognize that “the effective management of the detention facility . . . is a valid objective that may justify imposition of conditions and restrictions of pretrial detention and dispel any inference that such restrictions are intended as punishment.”
    Although the Court professes to go beyond the direct inquiry regarding intent and to determine whether a particular imposition is rationally related to a nonpunitive purpose, this exercise is at best a formality. Almost any restriction on detainees, including, as the Court concedes, chains and shackles, can be found to have some rational relation to institutional security, or more broadly, to “the effective management of the detention facility.” Yet this toothless standard applies irrespective of the excessiveness of the restraint or the nature of the rights infringed. Moreover, the Court has not in fact reviewed the rationality of detention officials’ decisions. Instead, the majority affords “wide-ranging” deference to those officials “in the adoption and execution of policies and practices that in their judgment are needed to preserve internal order and discipline and to maintain institutional security.” Reasoning that security considerations in jails are little different than in prisons, the Court concludes that cases requiring substantial deference to prison administrators’ determinations on security-related issues are equally applicable in the present context.
    Yet as the Court implicitly acknowledges, the rights of detainees, who have not been adjudicated guilty of a crime, are necessarily more extensive than those of prisoners “who have been found to have violated one or more of the criminal laws established by society for its orderly governance.” Judicial tolerance of substantial impositions on detainees must be concomitantly less. However, by blindly deferring to administrative judgments on the rational basis for particular restrictions, the Court effectively delegates to detention officials the decision whether pretrial detainees have been punished. This, in my view, is an abdication of an unquestionably judicial function.
    When assessing the restrictions on detainees, we must consider the cumulative impact of restraints imposed during confinement. Incarceration of itself clearly represents a profound infringement of liberty, and each additional imposition increases the severity of that initial deprivation. Since any restraint thus has a serious effect on detainees, I believe the Government must bear a more rigorous burden of justification than the rational-basis standard mandates. At a minimum, I would require a showing that a restriction is substantially necessary to jail administration. Where the imposition is of particular gravity, that is, where it implicates interests of fundamental importance or inflicts significant harms, the Government should demonstrate that the restriction serves a compelling necessity of jail administration.
    Simply stated, the approach I advocate here weighs the detainees’ interests implicated by a particular restriction against the governmental interests the restriction serves. As the substantiality of the intrusion on detainees’ rights increases, so must the significance of the countervailing governmental objectives.
    To conclude, as the Court does here, that double-bunking has not inflicted “genuine privations and hardship over an extended period of time,” is inappropriate where respondents have not had an adequate opportunity to produce evidence suggesting otherwise. . . . I would leave to the district court in the first instance the sensitive balancing inquiry that the Due Process Clause dictates.
    In support of its restriction, the Government presented the affidavit of the MCC warden, who averred without elaboration that a proper and thorough search of incoming hardback books might require removal of the covers. Further, the warden asserted, “in the case of all books and magazines,” it would be necessary to leaf through every page to ascertain that there was no contraband. The warden offered no reasons why the institution could not place reasonable limitations on the number of books inmates could receive or use electronic devices and fluoroscopes to detect contraband rather than requiring inmates to purchase hardback books directly from publishers or stores. As the court of appeals noted, “Other institutions have not recorded untoward experiences with far less restrictive rules.”
    As for the prohibition on the receipt of outside packages, the asserted interest in ameliorating sanitation and storage problems and avoiding thefts, gambling, and inmate conflicts over personal property is belied, as the Court seems to recognize, by the policy of permitting inmate purchases of up to $15 a week from the prison commissary. Detention officials doubtless have a legitimate interest in preventing introduction of drugs or weapons into the facility. But as both the district court and the court of appeals observed, other detention institutions have adopted much less restrictive regulations than the MCC’s governing receipt of packages. Inmates in New York state institutions, for example, may receive a thirty-five-pound package each month, as well as clothing and magazines.
    I would also affirm the ruling of the courts below that inmates must be permitted to observe searches of their cells. Routine searches such as those at issue here may be an unavoidable incident of incarceration. Nonetheless, the protections of the Fourth Amendment do not lapse at the jailhouse door. Detention officials must therefore conduct such searches in a reasonable manner, avoiding needless intrusions on inmates’ privacy. Because unobserved searches may invite official disrespect for detainees’ few possessions and generate fears that guards will steal personal property or plant contraband, the inmates’ interests are significant.
    In my view, the body cavity searches of MCC inmates represent one of the most grievous offenses against personal dignity and common decency. After every contact visit with someone from outside the facility, including defense attorneys, an inmate must remove all of his or her clothing, bend over, spread the buttocks, and display the anal cavity for inspection by a correctional officer. Women inmates must assume a suitable posture for vaginal inspection, while men must raise their genitals. And, as the Court neglects to note, because of time pressures, this humiliating spectacle is frequently conducted in the presence of other inmates.
    Not surprisingly, the Government asserts a security justification for such inspections. These searches are necessary, it argues, to prevent inmates from smuggling contraband into the facility. In crediting this justification despite the contrary findings of the two courts below, the Court overlooks the critical facts. As respondents point out, inmates are required to wear one-piece jumpsuits with zippers in the front. To insert an object into the vaginal or anal cavity, an inmate would have to remove the jumpsuit, at least from the upper torso. . . . There was medical testimony, moreover, that inserting an object into the rectum is painful and “would require time and opportunity which is not available in the visiting areas,” and that visual inspection would probably not detect an object once inserted. Additionally, before entering the visiting room, visitors and their packages are searched thoroughly by a metal detector, fluoroscope, and by hand. Correction officers may require that visitors leave packages or handbags with guards until the visit is over. Only by blinding itself to the facts presented on this record can the Court accept the Government’s security rationale.
    Without question, these searches are an imposition of sufficient gravity to invoke the compelling-necessity standard. It is equally indisputable that they cannot meet that standard. Indeed, the procedure is so unnecessarily degrading that it “shocks the conscience.” Here, the searches are employed absent any suspicion of wrongdoing. It was this aspect of the MCC practice that the court of appeals redressed, requiring that searches be conducted only when there is probable cause to believe that the inmate is concealing contraband.
     That the Court can uphold these indiscriminate searches highlights the bankruptcy of its basic analysis. Under the test adopted today, the rights of detainees apparently extend only so far as detention officials decide that cost and security will permit. Such unthinking deference to administrative convenience cannot be justified where the interests at stake are those of presumptively innocent individuals, many of whose only proven offense is the inability to afford bail. I dissent.
Dissenting, Stevens J., joined by Brennan, J.
An empirical judgment that most persons formally accused of criminal conduct are probably guilty would provide a rational basis for a set of rules that treat them like convicts until they establish their innocence. No matter how rational such an approach might be—no matter how acceptable in a community where equality of status is the dominant goal—it is obnoxious to the concept of individual freedom protected by the Due Process Clause. If ever accepted in this country, it would work a fundamental change in the character of our free society.
    Some of the individuals housed in the MCC are convicted criminals. As to them, detention may legitimately serve a punitive goal, and there is strong reason, even apart from the rules challenged here, to suggest that it does. But the same is not true of the detainees who are also housed there and whose rights we are called upon to address. Notwithstanding the impression created by the Court’s opinion, these people are not “prisoners,” they have not been convicted of any crimes, and their detention may serve only a more limited, regulatory purpose. Prior to conviction every individual is entitled to the benefit of a presumption both that he is innocent of prior criminal conduct and that he has no present intention to commit any offense in the immediate future. That presumption does not imply that he may not be detained or otherwise subjected to restraints on the basis of an individual showing of probable cause that he poses relevant risks to the community. For our system of justice has always and quite properly functioned on the assumption that when there is probable cause to believe (1) that a person has committed a crime, and (2) that absent the posting of bail he poses at least some risk of flight, there is justification for pretrial detention to ensure his presence at trial.
     The fact that an individual may be unable to pay for a bail bond, however, is an insufficient reason for subjecting him to indignities that would be appropriate punishment for convicted felons. Nor can he be subject on that basis to onerous restraints that might properly be considered regulatory with respect to particularly obstreperous or dangerous arrestees. An innocent man who has no propensity toward immediate violence, escape, or subversion may not be dumped into a pool of second-class citizens and subjected to restraints designed to regulate others who have. For him, such treatment amounts to punishment. And because the due process guarantee is individual and personal, it mandates that an innocent person be treated as an individual human being and be free of treatment that, as to him, is punishment.
Questions for Discussion
1.	What is the purpose of confining pretrial detainees?
2.	How does the Supreme Court define punishment? Note the importance of intent and effective correctional management in evaluating whether a policy constitutes punishment. Distinguish punishment from detention.
3.	Discuss the court’s holdings in regard to the receipt of books and packages, the searches of cells and body cavities, and double-bunking.
4.	Why do the dissenting judges emphasize that some of the detainees in the MCC have not been convicted of a crime?
5.	Why is the dissent critical of the reliance on the intent of correctional officials to determine whether a policy constitutes punishment?
6.	Compare and contrast the conclusions of the majority and dissent in regard to the correctional policies discussed in Bell v. Wolfish.
7.	Should judges defer to the judgment of correctional officials?

 WAS MOORE DENY EFFECTIVE LEGAL REPRESENTATION WHEN HIS LAWYER FAILED TO CHALLENGE THE ADMISSIBILITY OF HIS CONFESSION?
 
PREMO V. MOORE
___U.S.___(2011)
Kennedy, J.
Issue
 The instant case involves an Oregon conviction and concerns the adequacy of representation in providing an assessment of a plea bargain without first seeking suppression of a confession assumed to have been improperly obtained.                                 

Facts
 On December 7, 1995, respondent Randy Moore and two confederates attacked Kenneth Rogers at his home and bloodied him before tying him with duct tape and throwing him in the trunk of a car. They drove into the Oregon countryside, where Moore shot Rogers in the temple, killing him.  Afterwards, Moore and one of his accomplices told two people—Moore’s brother and the accomplice’s girlfriend—about the crimes. According to Moore’s brother, Moore and his accomplice admitted: 
“[T]o make an example and put some scare into Mr. Rogers …, they had blind-folded him [and] duct taped him and put him in the trunk of the car and took him out to a place that’s a little remote … . [T]heir intent was to leave him there and make him walk home …  [Moore] had taken the revolver from Lonnie and at the time he had taken it, Mr. Rogers had slipped backwards on the mud and the gun discharged.”  
  Moore and his accomplice repeated this account to the police. On the advice of counsel Moore agreed to plead no contest to felony murder in exchange for a sentence of 300 months, the minimum sentence allowed by law for the offense.                                              Moore later filed for postconviction relief in an Oregon state court, alleging that he had been denied his right to effective assistance of counsel. He complained that his lawyer had not filed a motion to suppress his confession to police in advance of the lawyer’s advice that Moore considered before accepting the plea offer. After an evidentiary hearing, the Oregon court concluded a “motion to suppress would have been fruitless” in light of the other admissible confession by Moore, to which two witnesses could testify.  As the court noted, Moore’s trial counsel explained why he did not move to exclude Moore’s confession to police: 
“Mr. Moore and I discussed the possibility of filing a Motion to Suppress and concluded that it would be unavailing, because . . . he had previously made a full confession to his brother and to [his accomplice’s girlfriend], either one of whom could have been called as a witness at any time to repeat his confession in full detail.”  
Counsel added that he had made Moore aware of the possibility of being charged with aggravated murder, which carried a potential death sentence, as well as the possibility of a sentence of life imprisonment without parole.  The intense and serious abuse to the victim before the shooting might well have led the State to insist on a strong response. In light of these facts the Oregon court concluded Moore had not established ineffective assistance of counsel under Strickland .                                                                                               
 Moore filed a petition for habeas corpus in the United States District Court for the District of Oregon, renewing his ineffective-assistance claim. The District Court denied the petition, finding sufficient evidence to support the Oregon court’s conclusion that suppression would not have made a difference.  A divided panel of the United States Court of Appeals for the Ninth Circuit reversed. In its view the state court’s conclusion that counsel’s action did not constitute ineffective assistance was an unreasonable application of clearly established law. .                                                                                            
Reasoning
The statutory authority of federal courts to issue habeas corpus relief for persons in state custody is defined by 28 U.S. §  2254,  as amended by the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). The text of §2254(d) states: 
     “An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a State court shall not be granted with respect to any claim that was adjudicated on the merits in State court proceedings unless the adjudication of the claim— 
     “(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States; or 
     “(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the State court proceeding.” 
     AEDPA prohibits federal habeas relief for any claim adjudicated on the merits in state court, unless one of the exceptions listed in §2254(d) obtains. Relevant here is §2254(d)(1)’s exception “permitting relitigation where the earlier state decision resulted from an ‘unreasonable application of’ clearly established federal law.”. The applicable federal law consists of the rules for determining when a criminal defendant has received inadequate representation as defined in Strickland .   To establish ineffective assistance of counsel “a defendant must show both deficient performance by counsel and prejudice.” . In addressing this standard and its relationship to AEDPA, the Court today in Richter,  gives the following explanation: 
     “To establish deficient performance, a person challenging a conviction must show that ‘counsel’s representation fell below an objective standard of reasonableness.’  A court considering a claim of ineffective assistance must apply a ‘strong presumption’ that counsel’s representation was within the ‘wide range’ of reasonable professional assistance. The challenger’s burden is to show ‘that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the  Sixth Amendment.  
 “With respect to prejudice, a challenger must demonstrate ‘a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.’ … 
     “ ‘Surmounting Strickland ’s high bar is never an easy task.’  An ineffective-assistance claim can function as a way to escape rules of waiver and forfeiture and raise issues not presented at trial [or in pretrial proceedings], and so the Strickland standard must be applied with scrupulous care, lest ‘intrusive post-trial inquiry’ threaten the integrity of the very adversary process the right to counsel is meant to serve. Even under de novo review, the standard for judging counsel’s representation is a most deferential one. Unlike a later reviewing court, the attorney observed the relevant proceedings, knew of materials outside the record, and interacted with the client, with opposing counsel, and with the judge. It is ‘all too tempting’ to ‘second-guess counsel’s assistance after conviction or adverse sentence.’ The question is whether an attorney’s representation amounted to incompetence under ‘prevailing professional norms,’ not whether it deviated from best practices or most common custom.                                                                                   “Establishing that a state court’s application of Strickland was unreasonable under §2254(d) is all the more difficult. The standards created by Strickland and §2254(d) are both ‘highly deferential,’ and when the two apply in tandem, review is ‘doubly’ so.  The Strickland standard is a general one, so the range of reasonable applications is substantial.  Federal habeas courts must guard against the danger of equating unreasonableness under Strickland with unreasonableness under §2254(d). When §2254(d) applies, the question is not whether counsel’s actions were reasonable. The question is whether there is any reasonable argument that counsel satisfied Strickland ’s deferential standard.”                                 
 The question becomes whether Moore’s counsel provided ineffective assistance by failing to seek suppression of Moore’s confession to police before advising Moore regarding the plea. Finding that any “motion to suppress would have been fruitless,” the state post-conviction court concluded that Moore had not received ineffective assistance of counsel.  The state court did not specify whether this was because there was no deficient performance under Strickland or because Moore suffered no Strickland prejudice, or both. To overcome the limitation imposed by § 2254(d), the Court of Appeals had to conclude that both findings would have involved an unreasonable application of clearly established federal law.  In finding that this standard was met, the Court of Appeals erred, for the state-court decision was not an unreasonable application of either part of the Strickland rule.                                                                                                    
     The Court of Appeals was wrong to accord scant deference to counsel’s judgment, and doubly wrong to conclude it would have been unreasonable to find that the defense attorney qualified as counsel for Sixth Amendment purposes. Counsel gave this explanation for his decision to discuss the plea bargain without first challenging Moore’s confession to the police: that suppression would serve little purpose in light of Moore’s other full and admissible confession, to which both his brother and his accomplice’s girlfriend could testify. The state court would not have been unreasonable to accept this explanation.                                                                                                                                            Counsel also justified his decision by asserting that any motion to suppress was likely to fail. Reviewing the reasonableness of that justification is complicated by the possibility that petitioner forfeited one argument that would have supported its position: The Court of Appeals assumed that a motion would have succeeded.  Of course that is not the same as a concession that no competent attorney would think a motion to suppress would have failed, which is the relevant question under Strickland . It is unnecessary to consider whether counsel’s second justification was reasonable, however, since the first and independent explanation—that suppression would have been futile—confirms that his representation was adequate under Strickland , or at least that it would have been reasonable for the state court to reach that conclusion.                                                         
     Acknowledging guilt and accepting responsibility by an early plea respond to certain basic premises in the law and its function. Those principles are eroded if a guilty plea is too easily set aside based on facts and circumstances not apparent to a competent attorney when actions and advice leading to the plea took place. Plea bargains are the result of complex negotiations suffused with uncertainty, and defense attorneys must make careful strategic choices in balancing opportunities and risks. The opportunities, of course, include pleading to a lesser charge and obtaining a lesser sentence, as compared with what might be the outcome not only at trial but also from a later plea offer if the case grows stronger and prosecutors find stiffened resolve. A risk, in addition to the obvious one of losing the chance for a defense verdict, is that an early plea bargain might come before the prosecution finds its case is getting weaker, not stronger. The State’s case can begin to fall apart as stories change, witnesses become unavailable, and new suspects are identified.                                                                                                                                         These considerations make strict adherence to the Strickland standard all the more essential when reviewing the choices an attorney made at the plea bargain stage. Failure to respect the latitude Strickland requires can create at least two problems in the plea context. First, the potential for the distortions and imbalance that can inhere in a hindsight perspective may become all too real. The art of negotiation is at least as nuanced as the art of trial advocacy and it presents questions farther removed from immediate judicial supervision. There are, moreover, special difficulties in evaluating the basis for counsel’s judgment: An attorney often has insights borne of past dealings with the same prosecutor or court, and the record at the pretrial stage is never as full as it is after a trial. In determining how searching and exacting their review must be, habeas courts must respect their limited role in determining whether there was manifest deficiency in light of information then available to counsel. AEDPA compounds the imperative of judicial caution.                                                                                                                                  
Second, ineffective-assistance claims that lack necessary foundation may bring instability to the very process the inquiry seeks to protect. Strickland allows a defendant “to escape rules of waiver and forfeiture,” Prosecutors must have assurance that a plea will not be undone years later because of infidelity to the requirements of AEDPA and the teachings of Strickland . The prospect that a plea deal will afterwards be unraveled when a court second-guesses counsel’s decisions while failing to accord the latitude Strickland mandates or disregarding the structure dictated by AEDPA could lead prosecutors to forgo plea bargains that would benefit defendants, a result favorable to no one.                                                                                                                                                    Whether before, during, or after trial, when the Sixth Amendment applies, the formulation of the standard is the same: reasonable competence in representing the accused. Strickland.   In applying and defining this standard substantial deference must be accorded to counsel’s judgment. But at different stages of the case that deference may be measured in different ways.                                                                                                           In the case of an early plea, neither the prosecution nor the defense may know with much certainty what course the case may take. It follows that each side, of necessity, risks consequences that may arise from contingencies or circumstances yet unperceived. The absence of a developed or an extensive record and the circumstance that neither the prosecution nor the defense case has been well defined create a particular risk that an after-the-fact assessment will run counter to the deference that must be accorded counsel’s judgment and perspective when the plea was negotiated, offered, and entered.       Prosecutors in the present case faced the cost of litigation and the risk of trying their case without Moore’s confession to the police. Moore’s counsel could reasonably believe that a swift plea bargain would allow Moore to take advantage of the State’s aversion to these hazards. And whenever cases involve multiple defendants, there is a chance that prosecutors might convince one defendant to testify against another in exchange for a better deal. Moore’s plea eliminated that possibility and ended an ongoing investigation. Delaying the plea for further proceedings would have given the State time to uncover additional incriminating evidence that could have formed the basis of a capital prosecution. It must be remembered, after all, that Moore’s claim that it was an accident when he shot the victim through the temple might be disbelieved.                                                     
It is not clear how the successful exclusion of the confession would have affected counsel’s strategic calculus. The prosecution had at its disposal two witnesses able to relate another confession. True, Moore’s brother and the girlfriend of his accomplice might have changed their accounts in a manner favorable to Moore. But the record before the state court reveals no reason to believe that either witness would violate the legal obligation to convey the content of Moore’s confession. And to the extent that his accomplice’s girlfriend had an ongoing interest in the matter, she might have been tempted to put more blame, not less, on Moore. Then, too, the accomplices themselves might have decided to implicate Moore to a greater extent than his own confession did, say by indicating that Moore shot the victim deliberately, not accidentally. All these possibilities are speculative. What counsel knew at the time was that the existence of the two witnesses to an additional confession posed a serious strategic concern.                                    Moore’s prospects at trial were thus anything but certain. Even now, he does not deny any involvement in the kidnapping and killing. In these circumstances, and with a potential capital charge lurking, Moore’s counsel made a reasonable choice to opt for a quick plea bargain. At the very least, the state court would not have been unreasonable to so conclude….                                                                                                                                        The Court of Appeals further concluded that it would have been unreasonable for the state post-conviction court to have found no prejudice in counsel’s failure to suppress Moore’s confession to police. To prevail on prejudice before the state court Moore had to demonstrate “a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.”    Deference to the state court’s prejudice determination is all the more significant in light of the uncertainty inherent in plea negotiations described above: The stakes for defendants are high, and many elect to limit risk by forgoing the right to assert their innocence. A defendant who accepts a plea bargain on counsel’s advice does not necessarily suffer prejudice when his counsel fails to seek suppression of evidence, even if it would be reversible error for the court to admit that evidence.                                                                                                                                              The state court here reasonably could have determined that Moore would have accepted the plea agreement even if his second confession had been ruled inadmissible. By the time the plea agreement cut short investigation of Moore’s crimes, the State’s case was already formidable and included two witnesses to an admissible confession. Had the prosecution continued to investigate, its case might well have become stronger. At the same time, Moore faced grave punishments. His decision to plead no contest allowed him to avoid a possible sentence of life without parole or death. The bargain counsel struck was thus a favorable one—the statutory minimum for the charged offense—and the decision to forgo a challenge to the confession may have been essential to securing that agreement                                                                                                                                             
      Many defendants reasonably enter plea agreements even though there is a significant probability—much more than a reasonable doubt—that they would be acquitted if they proceeded to trial. Thus, the question in the present case is not whether Moore was sure beyond a reasonable doubt that he would still be convicted if the extra confession were suppressed. It is whether Moore established the reasonable probability that he would not have entered his plea but for his counsel’s deficiency, and more to the point, whether a state court’s decision to the contrary would be unreasonable.                                                    
Moore’s plea agreement ended the government’s investigation well before trial, yet the evidence against Moore was strong. The accounts of Moore’s second confession to his brother and his accomplice’s girlfriend corroborated each other, were given to people without apparent reason to lie, and were reported without delay.  The State gave no indication that its felony-murder prosecution depended on the admission of the police confession, and Moore does not now deny that he kidnapped and killed Rogers. Given all this, an unconstitutional admission of Moore’s confession to police might well have been found harmless even on direct review if Moore had gone to trial after the denial of a suppression motion.                                                                                                                              
    The state post-conviction court reasonably could have concluded that Moore was not prejudiced by counsel’s actions. Under AEDPA, that finding ends federal review…..         
     There are certain differences between inadequate assistance of counsel claims in cases where there was a full trial on the merits and those, like this one, where a plea was entered even before the prosecution decided upon all of the charges. A trial provides the full written record and factual background that serve to limit and clarify some of the choices counsel made. Still, hindsight cannot suffice for relief when counsel’s choices were reasonable and legitimate based on predictions of how the trial would proceed.      
     Hindsight and second guesses are also inappropriate, and often more so, where a plea has been entered without a full trial or, as in this case, even before the prosecution decided on the charges. The added uncertainty that results when there is no extended, formal record and no actual history to show how the charges have played out at trial works against the party alleging inadequate assistance. Counsel, too, faced that uncertainty. There is a most substantial burden on the claimant to show ineffective assistance. The plea process brings to the criminal justice system a stability and a certainty that must not be undermined by the prospect of collateral challenges in cases not only where witnesses and evidence have disappeared, but also in cases where witnesses and evidence were not presented in the first place. The substantial burden to show ineffective assistance of counsel, the burden the claimant must meet to avoid the plea, has not been met in this case.                                                                                                     

Holding                                                                                                                                     
The state postconviction court’s decision involved no unreasonable application of Supreme Court precedent. Because the Court of Appeals erred in finding otherwise, its judgment is reversed, and the case is remanded for further proceedings consistent with this opinion. 
Questions for Discussion                                                                                                                 1. Outline the facts in Premo.                                                                                                          
2. What is the legal standard employed by the Court to determine whether to overturn Moore’s guilty plea?                                                                                                                                                         
3.  Why did Moore’s lawyer not move to suppress his confession.                                                             
4.   Was the performance of Moore’s lawyer “ineffective” under the legal test of Strickland v. Washington?                                                                                                            
5.    Discuss the different approach to evaluating a lawyer’s effectiveness in a plea bargaining situation and in evaluating a lawyer’s performance at trial?
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Kennedy, J.
Issue

Under 28 U.S.C. § 2254(d), the availability of federal habeas relief is limited with respect to claims previously "adjudicated on the merits" in state-court proceedings. The first inquiry this case presents is whether that provision applies when state-court relief is denied without an accompanying statement of reasons. If it does, the question is whether the Court of Appeals adhered to the statute's terms, in this case as it relates to ineffective-assistance  claims judged by the standard set forth in Strickland v. Washington, 466 U.S. 668(1984). 
Facts
Sometime after midnight on December 20, 1994, sheriff's deputies in Sacramento County, California, arrived at the home of a drug dealer named Joshua Johnson. Hours before, Johnson had been smoking marijuana in the company of Richter and two other men, Christian Branscombe and Patrick Klein. When the deputies arrived, however, they found only Johnson and Klein. Johnson was hysterical and covered in blood. Klein was lying on a couch in Johnson's living room, unconscious and bleeding. Klein and Johnson each had been shot twice. Johnson recovered; Klein died of his wounds.
     Johnson gave investigators this account: After falling asleep, he awoke to find Richter and Branscombe in his bedroom, at which point Branscombe shot him. Johnson heard more gunfire in the living room  and the sound of his assailants leaving. He got up, found Klein bleeding on the living room couch, and called 911. A gun safe, a pistol, and $ 6,000 cash, all of which had been in the bedroom, were missing.
     Evidence at the scene corroborated Johnson's account. Investigators found spent shell casings in the bedroom (where Johnson said he had been shot) and in the living room (where Johnson indicated Klein had been shot). In the living room there were two casings, a .32 caliber and a .22 caliber. One of the bullets recovered from Klein's body was a .32 and the other was a .22. In the bedroom there were two more casings, both .32 caliber. In addition detectives found blood spatter near the living room couch and bloodstains in the bedroom. Pools of blood had collected in the kitchen and the doorway to Johnson's bedroom. Investigators took only a few blood samples from the crime scene. One was from a blood splash on the wall near the bedroom doorway, but no sample was taken from the doorway blood pool itself.
     Investigators searched Richter's residence and found Johnson's gun safe, two boxes of .22-caliber ammunition, and a gun magazine loaded with cartridges of the same brand and type as   the boxes. A ballistics expert later concluded the .22-caliber bullet that struck Klein and the .22-caliber shell found in the living room matched the ammunition found in Richter's home and bore markings consistent with the model of gun for which the magazine was designed.
     Richter and Branscombe were arrested. At first Richter denied involvement. He would later admit taking Johnson's pistol and disposing of it and of the .32-caliber weapon Branscombe used to shoot Johnson and Klein. Richter's counsel produced Johnson's missing pistol, but neither of the guns used to shoot Johnson and Klein was found.
    Branscombe and Richter were tried together on charges of murder, attempted murder, burglary, and robbery. Only Richter's case is presented here. The prosecution built its case on Johnson's testimony and on circumstantial   evidence. Its opening statement took note of the shell casings found at the crime scene and the ammunition and gun safe found at Richter's residence. Defense counsel offered explanations for the circumstantial evidence and derided Johnson as a drug  dealer, a paranoid, and a trigger-happy gun fanatic who had drawn a pistol on Branscombe and Richter the last time he had seen  them. And there were inconsistencies in Johnson's story. In his 911 call, for instance, Johnson first said there were four or five men who had broken into his house, not two; and in the call he did not identify Richter and Branscombe among the intruders.
      Blood evidence does not appear to have been part of the prosecution's planned case prior to trial, and investigators had not analyzed the few blood samples taken from the crime scene. But the opening statement from the defense led the prosecution to alter its approach. Richter's attorney outlined the theory that Branscombe had fired on Johnson in self-defense and that Klein had been killed not on the living room couch but in the crossfire in the bedroom doorway. Defense counsel stressed deficiencies in the investigation, including the absence of forensic support for the prosecution's version of events.                                                                                                                                            
     The prosecution took steps to adjust to the counterattack now disclosed. Without advance notice and over the objection of Richter's attorney, one of the detectives who investigated the shootings testified for the prosecution as an expert in blood pattern evidence. He concluded it was unlikely Klein had been shot outside the living room   and then moved to the couch, given the patterns of blood on Klein's face, as well as other evidence including "high velocity" blood spatter near the couch consistent with the location of a shooting. The prosecution also offered testimony from a serologist. She testified the blood sample taken near the pool by the bedroom door could be Johnson's but not Klein's.
     Defense counsel's cross-examination probed weaknesses in the testimony of these two witnesses. The detective who testified on blood patterns acknowledged that his inferences were imprecise, that it was unlikely Klein had been lying down on the couch when shot, and that he could not say the blood in the living room was from either of Klein's wounds. Defense counsel elicited from the serologist a concession that she had not tested the bedroom blood sample for cross-contamination. She said that if the year-old sample had degraded, it would be difficult to tell whether blood of Klein's type was also present in the sample.
      For the defense, Richter's attorney called seven witnesses. Prominent among these was Richter himself. Richter testified he and Branscombe returned to Johnson's house just before the shootings in order to deliver something to one of Johnson's roommates. By Richter's account, Branscombe entered the house alone while Richter waited in the driveway; but after hearing screams and gunshots, Richter followed inside. There he saw Klein lying not on the couch but in the bedroom doorway, with Johnson on the bed and Branscombe standing in the middle of the room. According to Richter, Branscombe said he shot at Johnson and Klein after they attacked him. Other defense witnesses provided some corroboration for Richter's story. His former girlfriend, for instance, said she saw the gun safe at Richter's house shortly before the shootings.
     The jury returned a verdict of guilty on all charges. Richter was sentenced to life without parole. On appeal, his conviction was affirmed. Richter later petitioned the California Supreme Court for a writ of habeas corpus. He asserted a number of grounds for relief,  including ineffective assistance of counsel. As relevant here, he claimed his counsel was deficient for failing to present expert testimony on serology, pathology, and blood spatter patterns, testimony that, he argued, would disclose the source of the blood pool in the bedroom doorway. This, he contended, would bolster his theory that Johnson had moved Klein to the couch.
     He offered affidavits from three types of forensic experts. First, he provided statements from two blood serologists who said there was a possibility Klein's blood was intermixed with blood of Johnson's type in the sample taken from near the pool in the bedroom doorway. Second, he provided a statement from a pathologist who said the blood pool was too large to have come from Johnson given the nature of his wounds and his own account of his actions while waiting for the police. Third, he provided a statement from an expert in bloodstain analysis who said the absence of "a large number of satellite droplets" in photographs of the area around the blood in the bedroom doorway was inconsistent with the blood pool coming from Johnson as he stood in the doorway.  Richter argued this evidence established the possibility that the blood in the bedroom doorway came from Klein, not Johnson. If that were true, he argued, it would confirm his account, not Johnson's. The California Supreme Court denied Richter's petition in a one-sentence summary order.  Richter did not seek certiorari from this Court.
      After the California Supreme Court issued its summary order denying relief, Richter filed a petition for habeas corpus in United States District Court for the Eastern District of California. He reasserted the claims in his state petition. The District Court denied his petition, and a three-judge panel of the Court of Appeals for the Ninth Circuit affirmed. The Court of Appeals granted rehearing en banc and reversed the District Court's decision. 
Reasoning
As a preliminary matter, the Court of Appeals questioned whether 28 U.S.C. § 2254(d) was applicable to Richter's petition, since the California Supreme Court issued only a summary denial when it rejected his Strickland claims; but it determined the California decision was unreasonable in any event and that Richter was entitled to relief. The court held Richter's trial counsel was deficient for failing to consult experts on blood evidence in determining and pursuing a trial strategy and in preparing to rebut expert evidence the prosecution might -- and later did -- offer. Four judges dissented from the en banc decision.
    The statutory authority of federal courts to issue habeas corpus relief for persons in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). The text of § 2254(d) states:

"An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a State court shall not be granted with respect to any claim that was adjudicated on the merits in State court proceedings unless the adjudication of the claim -

"(1) resulted in a decision that was contrary to, or involved an unreasonable  application of, clearly established Federal law, as determined by the Supreme Court of the United States; or

"(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the State court  proceeding."
[bookmark: clsccl18][bookmark: clsccl19][bookmark: clsccl21]As an initial matter, it is necessary to decide whether § 2254(d) applies when a state court's order is unaccompanied by an opinion explaining the reasons relief has been denied.

 By its terms § 2254(d) bars relitigation of any claim "adjudicated on the merits" in state court, subject only to the exceptions in §§ 2254(d)(1) and (d)(2). There is no text in the statute requiring a statement of reasons. The statute refers only to a "decision," which resulted from an "adjudication." As every Court of Appeals to consider the issue has recognized, determining whether a state court's decision resulted from an unreasonable legal or factual conclusion does not require that there be an opinion from the state court explaining the state court's reasoning. And as this Court has   observed, a state court need not cite or even be aware of our cases under § 2254(d). Where a state court's decision is unaccompanied by an explanation, the habeas petitioner's burden still must be met by showing there was no reasonable basis for the state court to deny relief. This is so whether or not the state court reveals which of the elements in a multipart claim it found insufficient, for § 2254(d) applies when a "claim," not a component of one, has been adjudicated.
     There is no merit to the assertion that compliance with § 2254(d) should be excused when state courts issue summary rulings because applying § 2254(d) in those cases will encourage state courts to withhold explanations for their decisions. Opinion-writing practices in state courts are influenced by considerations other than avoiding scrutiny by collateral attack in federal court. At the same time, requiring a statement of reasons could undercut state practices designed to preserve the integrity of the case-law tradition. The issuance of summary dispositions in many collateral attack cases can enable a state judiciary to concentrate its resources on the cases where opinions are most needed. 
      There is no merit either in Richter's argument that § 2254(d) is inapplicable because the California Supreme Court did not say it was adjudicating his claim "on the merits." The state court did not say it was denying the claim for any other reason. “When a federal claim has been presented to a state court and the state court has denied relief, it may be presumed that the state court adjudicated the claim on the merits in the absence of any indication or state-law procedural principles to the contrary. 
      The presumption may be overcome when there is reason to think some other explanation for the state court's decision is more likely. Richter, however, does not make that showing. He mentions the theoretical possibility that the members of the California Supreme Court may not have agreed on the reasons for denying his petition. It is pure speculation, however, to suppose that happened in this case. And Richter's assertion that the mere possibility of a lack of agreement prevents any attribution of reasons to the state court's decision is foreclosed by precedent. 
     As has been noted before, the California courts or Legislature can alter the State's practices or elaborate more fully on their import. But that has not occurred here. This Court now holds and reconfirms that § 2254(d) does not require a state court to give reasons before its decision can be deemed to have been "adjudicated on the merits." Richter has failed to show that the California Supreme Court's decision did not involve a determination of the merits of his claim. Section 2254(d)  applies to his petition.
     Federal habeas relief may not be granted for claims subject to § 2254(d) unless it is shown that the earlier state court's decision "was contrary to" federal law then clearly established in the holdings of this Court; or that it "involved an unreasonable application of" such law; or that it "was based on an unreasonable determination of the facts" in light of the record before the state court.                                                                                                        
    The Court of Appeals relied on the second of these exceptions to § 2254(d)'s relitigation bar, the exception in § 2254(d)(1) permitting relitigation where the earlier state decision   resulted from an "unreasonable application of" clearly established federal law. In the view of the Court of Appeals, the California Supreme Court's decision on Richter's ineffective-assistance claim unreasonably applied the holding in Strickland. The Court of Appeals' lengthy opinion, however, discloses an improper understanding of § 2254(d)'s unreasonableness standard and of its operation in the context of a Strickland claim.
     The pivotal question is whether the state court's application of the Strickland  standard was unreasonable. This is different from asking whether defense counsel's performance fell below Strickland's standard. Were that the inquiry, the analysis would be no different than if, for example, this Court were adjudicating a Strickland claim on direct review of a criminal conviction in a United States district court. Under AEDPA, though, it is a necessary premise that the two questions are different. For purposes of § 2254(d)(1), "an unreasonable application of federal law is different from an incorrect application of federal law."  A state court must be granted a deference and latitude that are not in operation when the case involves review under the Strickland standard itself.
      A state court's determination that a claim lacks merit precludes federal habeas relief so long as "fair minded jurists could disagree" on the correctness of the state court's decision.  And as this Court has explained, "[E]valuating  whether a rule application was unreasonable requires considering the rule's specificity. The more general the rule, the more leeway courts have in reaching outcomes in case-by-case determinations." "[I]t is not an unreasonable application of clearly established Federal law for a state court to decline to apply a specific legal rule that has not been squarely established by this Court."    
      Here it is not apparent how the Court of Appeals' analysis would have been any different without AEDPA. The court explicitly conducted a de novo review and after finding a Strickland violation, it declared, without further explanation, that the "state court's decision to the contrary constituted an unreasonable application of Strickland." 9. AEDPA demands more. Under § 2254(d), a habeas court must determine what arguments or theories supported or, as here, could have supported, the state court's decision; and then it must ask whether it is possible fairminded jurists could disagree that those arguments or theories are inconsistent with the holding in a prior decision of this Court. The opinion of the Court of Appeals all but ignored "the only question that matters under § 2254(d)(1)." 
     The Court of Appeals appears to have treated the unreasonableness question as a test of its confidence in the result it would reach under de novo review: Because the Court of Appeals had little doubt that Richter's Strickland claim had merit, the Court of Appeals concluded the state court must have been unreasonable in rejecting it. This analysis overlooks arguments that would otherwise justify  the state court's result and ignores further limitations of § 2254(d), including its requirement that the state court's decision be evaluated according to the precedents of this Court. It bears repeating that even a strong case for relief does not mean the state court's contrary conclusion was unreasonable. 
      If this standard is difficult to meet, that is because it was meant to be. As amended by AEDPA, § 2254(d) stops short of imposing a complete bar on federal court relitigation of claims already rejected in state proceedings.. It preserves authority to issue the writ in cases where there is no possibility fairminded jurists could disagree that the state court's decision conflicts with this Court's precedents. It goes no farther. Section 2254(d) reflects the view that habeas corpus is a "guard against extreme malfunctions in the state criminal justice systems," not a substitute for ordinary error correction through appeal. As a condition for obtaining habeas corpus from a federal court, a state prisoner must show that the state court's ruling on the claim being presented in federal court was so lacking in justification that there was an   error well understood and comprehended in existing law beyond any possibility for fairminded disagreement.
     The reasons for this approach are familiar. "Federal habeas review of state convictions frustrates both the States' sovereign power to punish offenders and their good-faith attempts to honor constitutional rights." It "disturbs the  State's significant interest in repose for concluded litigation, denies society the right to punish some admitted offenders, and intrudes on state sovereignty to a degree matched by few exercises of federal judicial authority." 
      Section 2254(d) is part of the basic structure of federal habeas jurisdiction, designed to confirm that state courts are the principal forum for asserting constitutional challenges to state convictions. Under the exhaustion requirement, a habeas petitioner challenging a state conviction must first attempt to present his claim in state court. If the state court rejects the claim on procedural grounds, the claim is barred in federal court unless one of the exceptions to the doctrine of Wainwright v. Sykes, 433 U.S. 72, 82-84 (1977), applies. And if the state court denies the claim on the merits, the claim is barred in federal court unless one of the exceptions to § 2254(d) set out in §§ 2254(d)(1) and (2) applies. Section 2254(d) thus complements the exhaustion requirement and the doctrine of procedural bar to ensure that state proceedings are the central process, not just a preliminary step  for a later federal habeas proceeding.
 Here, however, the Court of Appeals gave ∙ 2254(d) no operation or function in its reasoning. Its analysis illustrates a lack of deference to the state court's determination and an improper intervention in state criminal processes, contrary to the purpose and mandate of AEDPA and to the now well-settled meaning and function of habeas corpus in the federal system.
     The conclusion of the Court of Appeals that Richter demonstrated an unreasonable application by the state court of the Strickland standard now must be discussed. To have been entitled to relief from the California Supreme Court, Richter had to show both that his counsel provided deficient assistance and that there was prejudice as a result.
     To establish deficient performance, a person challenging a conviction must show that "counsel's representation fell below an objective standard of reasonableness." A court considering a claim of ineffective assistance must apply a "strong presumption" that counsel's representation was within the "wide range" of reasonable professional assistance. The challenger's burden is to show "that counsel made errors   so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the Sixth Amendment." 
     With respect to prejudice, a challenger must demonstrate "a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome." It is not enough "to show that the errors had some conceivable effect on the outcome of the proceeding."  Counsel's errors must be "so serious  as to deprive the defendant of a fair trial, a trial whose result is reliable." 
     "Surmounting Strickland's high bar is never an easy task." An ineffective-assistance claim can function as a way to escape rules of waiver and forfeiture and raise issues not presented at trial, and so the Strickland standard must be applied with scrupulous care, lest "intrusive post-trial inquiry" threaten the integrity of the very adversary process the right to counsel is meant to serve. Even under de novo review, the standard for judging  counsel's representation is a most deferential one. Unlike a later reviewing court, the attorney observed the relevant proceedings, knew of materials outside the record, and interacted with the client, with opposing counsel, and with the judge. It is "all too tempting" to "second-guess counsel's assistance after conviction or adverse sentence." The question is whether an attorney's representation amounted to incompetence under "prevailing professional norms," not whether it deviated from best practices  or most common custom.                                                                                                                
      Establishing that a state court's application of Strickland was unreasonable under § 2254(d) is all the more difficult. The standards created by Strickland and § 2254(d) are both "highly deferential," and when the two apply in tandem, review is "doubly" so.  The Strickland standard is a general one, so the range of reasonable applications is substantial.. Federal habeas courts must guard   against the danger of equating unreasonableness under Strickland with unreasonableness under § 2254(d). When § 2254(d) applies, the question is not whether counsel's actions were reasonable. The question is whether there is any reasonable argument that counsel satisfied Strickland's deferential standard.
     With respect to defense counsel's performance, the Court of Appeals held that because Richter's attorney had not consulted forensic blood experts or introduced expert evidence, the California Supreme Court could not reasonably have concluded counsel provided adequate representation. This conclusion was erroneous.
     The Court of Appeals first held that Richter's attorney rendered constitutionally deficient service because he did not consult blood evidence experts in developing the basic strategy for Richter's defense or offer their testimony as part of the principal case for the defense. Strickland, however, permits counsel to "make a reasonable decision that makes particular investigations unnecessary."  It was at least arguable that a reasonable attorney could decide to forgo inquiry into the blood evidence in the circumstances here.
      Criminal cases will arise where the  only reasonable and available defense strategy requires consultation with experts or introduction of expert evidence, whether pretrial, at trial, or both. There are, however, "countless ways to provide effective assistance in any given case. Even the   best criminal defense attorneys would not defend a particular client in the same way."  Rare are the situations in which the "wide latitude counsel must have in making tactical decisions" will be limited to any one technique or approach.  It can be assumed that in some cases counsel would be deemed ineffective for failing to consult or rely on experts, but even that formulation is sufficiently general that state courts would have wide latitude in applying it. Here it would be well within the bounds of a reasonable judicial determination for the state court to conclude that defense counsel could follow a strategy that did not require the use of experts regarding the pool in the doorway to Johnson's bedroom.
      From the perspective of Richter's defense counsel when he was preparing Richter's defense, there were any number of hypothetical experts -- specialists in psychiatry, psychology, ballistics, fingerprints, tire treads,  physiology, or numerous other disciplines and subdisciplines -- whose insight   might possibly have been useful. “An attorney can avoid activities that appear "distractive from more important duties." Counsel was entitled to formulate a strategy that was reasonable at the time and to balance limited resources in accord with effective trial tactics and strategies. 
      In concluding otherwise the Court of Appeals failed to "reconstruct the circumstances of counsel's challenged conduct" and "evaluate the conduct from counsel's perspective at the time."  In its view Klein's location was "the single most critical issue in the case" given the differing theories of the prosecution and the defense, and the source of the blood in the doorway was therefore of central concern. But it was far from a necessary conclusion that this was evident at the time of the trial. There were many factual differences between prosecution and defense versions of the events on the night of the shootings. It is only because forensic evidence has emerged concerning the source of the blood pool that the issue could with any plausibility be said to stand apart. Reliance on "the harsh light of hindsight" to cast doubt on a trial that took place now more than 15 years ago is precisely what Strickland and AEDPA seek to prevent. 
      Even if it had been apparent that expert blood testimony could support Richter's defense, it would be reasonable to conclude that a competent attorney might elect not to use it. The Court of Appeals opinion for the en banc majority rests in large part on a hypothesis that reasonably could have been rejected. The hypothesis is that without jeopardizing Richter's defense, an expert could have testified that the blood in Johnson's doorway could not have come from Johnson and could have come from Klein, thus suggesting that Richter's version of the shooting was correct and Johnson's a fabrication. This theory overlooks the fact that concentrating on the blood pool carried its own serious risks. If serological analysis or other forensic evidence demonstrated  that the blood came from Johnson alone, Richter's story would be exposed as an invention. An attorney need not pursue an investigation that would be fruitless, much less one that might be harmful to the   defense. S Here Richter's attorney had reason to question the truth of his client's account, given, for instance, Richter's initial denial of involvement and the subsequent production of Johnson's missing pistol.
     It would have been altogether reasonable to conclude that this concern justified the course Richter's counsel pursued. Indeed, the Court of Appeals recognized this risk insofar as it pertained to the suggestion that counsel should have had the blood evidence tested.  But the court failed to recognize that making a central issue out of blood evidence would have increased the likelihood of   the prosecution's producing its own evidence on the blood pool's origins and composition; and once matters proceeded on this course, there was a serious risk that expert evidence could destroy Richter's case. Even apart from this danger, there was the possibility that expert testimony could shift attention to esoteric matters of forensic science, distract the jury from whether Johnson was telling the truth, or transform the case into a battle of the experts. 
      True, it appears that defense counsel's opening statement itself inspired the prosecution to introduce expert forensic evidence. But the prosecution's evidence may well have been weakened by the fact that it was assembled late in the process; and in any event the prosecution's response shows merely that the defense strategy did not work out as well as counsel had hoped, not that counsel was incompetent.

     To support a defense argument that the prosecution has not proved its case it sometimes is better to try to cast pervasive suspicion of doubt than to strive to prove a certainty that exonerates. All that happened here is that counsel pursued a course that conformed to the first option. If this case presented a de novo review of Strickland, the foregoing might well suffice to reject the claim of inadequate counsel, but that is an unnecessary step. The Court of Appeals must be reversed if there was a reasonable justification for the state court's decision. In light of the record here there was no basis to rule that the  state court's determination was unreasonable.
     The Court of Appeals erred in dismissing strategic considerations like these as an inaccurate account of counsel's actual thinking. “Although courts may not indulge "post hoc rationalization" for counsel's decision-making that contradicts the available evidence of counsel's actions, neither may they insist counsel confirm every aspect of the strategic basis for his or her actions. There is a "strong presumption" that counsel's attention to certain issues to the exclusion of others reflects trial tactics rather than "sheer neglect." After an adverse verdict at trial even the most experienced counsel may find it difficult to resist asking whether a different strategy might have been better, and, in the course of that reflection, to magnify their own responsibility for an unfavorable outcome. Strickland, however, calls for an inquiry into the objective reasonableness of counsel's performance, not counsel's subjective state of mind. 
     The Court of Appeals also found that Richter's attorney was constitutionally deficient because he had not expected  the prosecution to offer expert testimony and  therefore was unable to offer expert testimony of his own in response.
     The Court of Appeals erred in suggesting counsel had to be prepared for "any contingency," Strickland does not guarantee perfect representation, only a "'reasonably competent attorney.'"  Representation is constitutionally ineffective only if it "so undermined the proper functioning of the adversarial process" that the defendant was denied a fair trial.  Just as there is no expectation that competent counsel will be a flawless strategist or tactician, an attorney may not be faulted for a reasonable miscalculation or lack of foresight or for failing to prepare for what appear to be remote possibilities.
      Here, Richter's attorney was mistaken in thinking the prosecution would not present forensic testimony. But the prosecution itself did not expect to make that presentation and had made no preparations for doing so on the eve of trial. For this reason alone, it is at least debatable whether counsel's   error was so fundamental as to call the fairness of the trial into doubt.
      Even if counsel should have foreseen that the prosecution would offer expert evidence, Richter would still need to show it was indisputable that Strickland required his attorney to act upon that knowledge. Attempting to establish this, the Court of Appeals held that defense counsel should have offered expert testimony to rebut the evidence from the prosecution. But Strickland does not enact Newton's third law for the presentation of evidence, requiring for every prosecution expert an equal and opposite expert from the defense.
       In many instances cross-examination will be sufficient to expose defects in an expert's presentation. When defense counsel does not have a solid case, the best strategy can be to say that there is too much doubt about the State's theory for a jury to convict. And while in some instances "even an isolated error" can support an ineffective-assistance claim if it is "sufficiently egregious and prejudicial," Murray v. Carrier, 477 U.S. 478, 496, 106 S. Ct. 2639, 91 L. Ed. 2d 397 (1986), it is difficult to establish ineffective assistance when counsel's overall performance indicates active and capable advocacy. Here Richter's attorney  represented him with vigor and conducted a skillful cross-examination. As noted, defense counsel elicited concessions from the State's experts and was able to draw attention to weaknesses in their conclusions stemming from the fact that their analyses were conducted long after investigators had left the crime scene. For all of these reasons, it would have been reasonable to find that Richter had not shown his attorney was deficient under Strickland.
     The Court of Appeals further concluded that Richter had established prejudice under Strickland given the expert evidence his attorney could have introduced. It held that the California Supreme Court would have been unreasonable in concluding otherwise. This too was error.
     In assessing prejudice under Strickland, the question is not whether a court can be certain counsel's performance had no effect on the outcome or whether it is possible a reasonable doubt might have been established if counsel acted differently. Instead, Strickland asks whether it is "reasonably likely" the result would have been different. This does  not require a showing that counsel's actions "more likely than not altered the outcome," but the difference between Strickland's prejudice standard and a more-probable-than-not standard is slight and matters "only in the rarest case." The likelihood of a different result must be substantial, not just conceivable.                                                            
      It would not have been unreasonable for the California Supreme Court to conclude Richter's evidence of prejudice fell short of this standard. His expert serology evidence established nothing more than a theoretical possibility that, in addition to blood of Johnson's type, Klein's blood may also have been present in a blood sample taken near the bedroom doorway pool. At trial, defense counsel extracted a concession along these lines from the prosecution's expert. The pathology expert's claim about the size of the blood pool could be taken to suggest only that the wounded and hysterical Johnson erred in his assessment of time or that he bled more profusely than estimated. And the analysis of the purported blood pattern expert indicated no more than that Johnson was not standing up when the blood pool formed.
     It was also reasonable to find Richter had not established prejudice given that he offered no evidence directly challenging other conclusions reached by the prosecution's experts. For example, there was no dispute that the blood sample taken near the doorway pool matched Johnson's blood type. The California Supreme Court reasonably could have concluded that testimony about patterns that form when blood drips to the floor or about the rate at which Johnson was bleeding did not undermine the results of chemical tests indicating blood type. Nor did Richter provide any direct refutation of the State's expert testimony describing how blood spatter near the couch suggested a shooting in the living room and how the blood patterns on Klein's face were inconsistent with Richter's theory that Klein had been killed in the bedroom doorway and moved to the couch.

       There was, furthermore, sufficient conventional circumstantial evidence pointing to Richter's guilt. It included the gun safe and ammunition found at his home; his flight from the crime scene; his disposal of the .32-caliber gun and of Johnson's pistol; his shifting story concerning his involvement; the disappearance prior to the arrival of the law enforcement officers of the  .22-caliber weapon that killed Klein; the improbability of Branscombe's not being wounded in the shootout that resulted in a combined four bullet wounds to Johnson and Klein; and the difficulties the intoxicated and twice-shot Johnson would have had in carrying the body of a dying man from bedroom doorway to living room couch, not to mention the lack of any obvious reason for him to do so. There was ample basis for the California Supreme Court to think any real possibility of Richter's being acquitted was eclipsed by the remaining evidence pointing to guilt.


Holding

      The California Supreme Court's decision on the merits of Richter's  Strickland claim required more deference than it received. Richter was not entitled to the relief ordered by the Court of Appeals. The judgment is reversed, and the case is remanded for further proceedings consistent with this opinion.
Questions for Discussion
1. Outline the facts in Richter.                                                                                                                                                       
2. How did the Court’s decision contribute to clarifying the requirements of habeas corpus review?                                                                                                                             
3. Why does Richter contend that his lawyer was “ineffective?                                                       
4.   Summarize the Court’s decision.
 

 DID THE DEFENSE ATTORNEYS’ FAMILY MITIGATION STRATEGY AT THE PENALTY PHASE CONSTITUTE INEFFECTIVE ASSSISTANCE OF COUNSEL?
CULLEN V. PINHOLSTER
____U.S.____ (2011)

Thomas, J.


Issue
Scott Lynn Pinholster and two accomplices broke into a house in the middle of the night and brutally beat and stabbed to death two men who happened to interrupt the burglary. A jury convicted Pinholster of first-degree murder, and he was sentenced to death. After the California Supreme Court twice unanimously denied Pinholster habeas relief, a Federal District Court held an evidentiary hearing and granted Pinholster habeas relief under 28 .S.C. section 2254. The District Court concluded that Pinholster's trial counsel had been constitutionally ineffective at the penalty phase of trial. Sitting en banc, the Court of Appeals for the Ninth Circuit affirmed.  ... [T]he Court of Appeals held that the California Supreme Court's decision "was contrary to, or involved an unreasonable   application of, clearly established Federal law." The U.S, Supreme Court asked whether the Court of Appeals decision is correct.



Facts

On the evening of January 8, 1982, Pinholster solicited Art Corona and Paul David Brown to help him rob Michael Kumar, a local drug dealer. On the way, they stopped at Lisa Tapar's house, where Pinholster put his buck knife through her front door and scratched a swastika into her car after she refused to talk to him. The three men, who were all armed with buck knives, found no one at Kumar's house, broke in, and began ransacking the home. They came across only a small amount of marijuana before Kumar's friends, Thomas Johnson and Robert Beckett, arrived and shouted that they were calling the police.                                                                                                              
     Pinholster and his accomplices tried to escape through the rear door, but Johnson blocked their path. Pinholster backed Johnson onto the patio, demanding drugs and money and repeatedly striking him in the chest. Johnson dropped his wallet on the ground and stopped resisting. Beckett then came around the corner, and Pinholster attacked him, too, stabbing him repeatedly in the chest. Pinholster forced Beckett to the ground,  took both men's wallets, and began kicking Beckett in the head. Meanwhile, Brown stabbed Johnson in the chest, "'bury[ing] his knife to the hilt.'" 
     Corona drove the three men to Pinholster's apartment. While in the car, Pinholster and Brown exulted, "'We got 'em, man, we got 'em good.'". At the apartment, Pinholster washed his knife, and the three split the proceeds of the robbery: $ 23 and one quarter-ounce of marijuana. Although Pinholster instructed Corona to "lay low," Corona turned himself in to the police two weeks later. Pinholster was arrested shortly thereafter and threatened to kill Corona if he did not keep quiet about the burglary and murders. Corona later became the State's primary witness. The prosecution brought numerous charges against Pinholster, including two counts of first-degree murder.
     The California trial court appointed Harry Brainard and Wilbur Dettmar to defend Pinholster on charges of first-degree murder, robbery, and burglary. Before their appointment, Pinholster had rejected other attorneys and insisted on representing himself. During that time, the State had mailed Pinholster a letter in jail informing him that the prosecution  planned to offer aggravating evidence during the penalty phase of trial to support a sentence of death.
      The guilt phase of the trial began on February 28, 1984. Pinholster testified on his own behalf and presented an alibi defense. He claimed that he had broken into Kumar's house alone at around 8 p.m. on January 8, 1982, and had stolen marijuana but denied killing anyone. Pinholster asserted that later that night around 1 a.m., while he was elsewhere, Corona went to Kumar's house to steal more drugs and did not return for three hours. Pinholster told the jury that he was a "professional robber," not a murderer.  He boasted of committing hundreds of robberies over the previous six years but insisted that he always used a gun, never a knife. The jury convicted Pinholster on both counts of first-degree murder.
     Before the penalty phase, Brainard and Dettmar moved to exclude any aggravating evidence on the ground that the prosecution had failed to provide notice of the evidence to be introduced, as required by Cal. Penal Code Ann. section 190.3 (West 2008). At a hearing on April 24, Dettmar argued that, in reliance on the lack of notice, he was "not presently prepared to offer   anything by way of mitigation." He acknowledged, however, that the prosecutor "possibly ha[d] met the [notice] requirement." The trial court asked whether a continuance might be helpful, but Dettmar declined, explaining that he could not think of a mitigation witness other than Pinholster's mother and that additional time would not "make a great deal of difference."  Three days later, after hearing testimony, the court found that Pinholster had received notice while representing himself and denied the motion to exclude.                                                                                                                       
     The penalty phase was held before the same jury that had convicted Pinholster.  The prosecution produced eight witnesses, who testified about Pinholster's history of threatening   and violent behavior, including resisting arrest and assaulting police officers, involvement with juvenile gangs, and a substantial prison disciplinary record. Defense counsel called only Pinholster's mother, Burnice Brashear. She gave an account of Pinholster's troubled childhood and adolescent years, discussed Pinholster's siblings, and described Pinholster as "a perfect gentleman at home."  Defense counsel did not call a psychiatrist, though  they had consulted Dr. John Stalberg at least six weeks earlier. Dr. Stalberg noted Pinholster's "psychopathic personality traits," diagnosed him with antisocial personality disorder, and concluded that he "was not under the influence of extreme mental or emotional disturbance" at the time of the murders. 
     After 2 1/2 days of deliberation, the jury unanimously voted for death on each of the two murder counts. On mandatory appeal, the California Supreme Court affirmed the judgment. Pinholster filed at state habeas petition. Represented by new counsel, Pinholster alleged,  ineffective assistance of counsel at the penalty phase of his trial. He alleged that Brainard and Dettmar had failed to adequately investigate and present mitigating evidence, including evidence of mental disorders. Pinholster supported this claim with school, medical, and legal records, as well as declarations from family members, Brainard, and Dr. George Woods, a psychiatrist who diagnosed Pinholster with bipolar mood disorder and seizure disorders. Dr. Woods criticized Dr. Stalberg's report as incompetent, unreliable and inaccurate. The California Supreme Court unanimously and summarily  denied Pinholster's penalty-phase ineffective-assistance claim "on the substantive ground that it is without merit." 
    Pinholster filed a federal habeas petition in April 1997. He reiterated his previous allegations about penalty-phase ineffective assistance and also added new allegations that his trial counsel had failed to furnish Dr. Stalberg with adequate background materials. In support of the new allegations, Dr. Stalberg provided a declaration stating that in 1984, Pinholster's trial counsel had provided him with only some police reports and a 1978 probation report. Dr. Stalberg explained that, had he known about the material that had since been gathered by Pinholster's habeas counsel, he would have conducted "further inquiry" before concluding that Pinholster suffered only from a personality disorder. He noted that Pinholster's school records showed evidence of "some  degree of brain damage."  Dr. Stalberg did not, however, retract his earlier diagnosis. The parties stipulated that this declaration had never been submitted to the California Supreme Court, and the federal petition was held in abeyance to allow Pinholster to go back to state court.
      In August 1997, Pinholster filed his second state habeas petition, this time including Dr. Stalberg's declaration and requesting judicial notice of    the documents previously submitted in support of his first state habeas petition. His allegations  of penalty-phase ineffective assistance of counsel mirrored those in his federal habeas petition. The California Supreme Court again unanimously and summarily denied the petition "on the substantive ground that it is without merit." 
      Having presented Dr. Stalberg's declaration to the state court, Pinholster   returned to the District Court. In November 1997, he filed an amended petition for a writ of habeas corpus. His allegations of penalty-phase ineffective assistance of counsel were identical to those in his second state habeas petition. Both parties moved for summary judgment and Pinholster also moved, in the alternative, for an evidentiary hearing.
      The District Court concluded that the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA),  did not apply and granted an evidentiary hearing. Before the hearing, the State deposed Dr. Stalberg, who stated that none of the new material he reviewed altered his original diagnosis. Dr. Stalberg disagreed with Dr. Woods' conclusion that Pinholster suffers from bipolar disorder. Pinholster did not call Dr. Stalberg to testify at the hearing. He presented two new medical experts: Dr. Sophia Vinogradov, a psychiatrist who diagnosed Pinholster with organic personality syndrome and ruled out antisocial personality disorder, and Dr. Donald Olson, a pediatric neurologist who suggested that Pinholster suffers from partial epilepsy and brain injury. The State called Dr. F. David Rudnick, a psychiatrist who, like Dr. Stalberg, diagnosed   Pinholster with antisocial personality disorder and rejected any diagnosis of bipolar disorder.                                    
      The District Court granted habeas relief. Applying pre-AEDPA standards, the court granted the habeas petition "for inadequacy of counsel by failure to investigate and present mitigation evidence at the penalty hearing." After Woodford v. Garceau, 538 U.S. 202 (2003), clarified that AEDPA applies to cases like Pinholster's, the court amended its order but did not alter its conclusion. Over a dissent, a panel of the Court of Appeals for the Ninth Circuit reversed. 
      On rehearing en banc, the Court of Appeals vacated the panel opinion and affirmed the District Court's grant of habeas relief. The en banc court held that the District Court's evidentiary hearing was not barred by 28 U.S.C. section 2254(e)(2). The court then determined that new evidence from the hearing could be considered in assessing whether the California Supreme Court's decision "was contrary to, or involved an unreasonable application of, clearly established Federal law" under section 2254(d)(1). Taking the District Court evidence into account, the en banc court determined that the California Supreme   Court unreasonably applied Strickland v. Washington, 466 U.S. 668, (1984), in denying Pinholster's claim of penalty-phase ineffective assistance of counsel. 
Three judges dissented and rejected the majority's conclusion that the District   Court hearing was not barred by section 2254(e)(2).  Limiting its review to the state-court record, the dissent concluded that the California Supreme Court did not unreasonably apply Strickland. 

Reasoning
We first consider the scope of the record for a section 2254(d)(1) inquiry. The State argues that review is limited  to the record that was before the state court that adjudicated the claim on the merits. Pinholster contends that evidence presented to the federal habeas court may also be considered. We agree with the State.                                                                    
     As amended by AEDPA, 28 U.S.C. section 2254 sets several limits on the power of a federal court to grant an application for a writ of habeas corpus on behalf of a state prisoner. Section 2254(a) permits a federal court to entertain only those applications alleging that a person is in state custody "in violation of the Constitution or laws or treaties of the United States." Sections 2254(b) and (c) provide that a federal court may not grant such applications unless, with certain exceptions, the applicant has exhausted state remedies. If an application includes a claim that has been "adjudicated on the merits in State court proceedings," section 2254(d), an additional restriction applies. Under section 2254(d), that application "shall not be granted with respect to [such a] claim . . . unless the adjudication of the claim":
"(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States;  or

"(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the State court proceeding."
This is a "difficult to meet," and "highly deferential standard for evaluating state-court rulings, which demands that state-court decisions be given the benefit of the doubt," The petitioner carries the burden of proof. 

We now hold that review under section 2254(d)(1) is limited to the record that was before the state court that adjudicated the claim on the merits. Section 2254(d)(1) refers, in the past tense, to a state-court adjudication that "resulted in" a decision that was contrary to, or "involved" an unreasonable application of, established law. This backward-looking language requires an examination of the state-court decision at the time it was made. It follows that the record under review is limited to the record in existence at that same time--i.e., the record before the state court.
       This understanding of the text is compelled by "the broader context of the statute as a whole," which demonstrates Congress' intent to channel prisoners'  claims first to the state courts. “The federal habeas scheme leaves primary responsibility with the state courts . . . ."   Section 2254(b) requires that prisoners must ordinarily exhaust state remedies before filing for federal habeas relief. It would be contrary to that purpose to allow a petitioner to overcome an adverse state-court decision with new evidence introduced in a federal habeas court and reviewed by that court in the first instance effectively de novo. ..
    Our cases emphasize that review under section 2254(d)(1) focuses on what a state court knew and did. State-court decisions are measured against this Court's precedents as of "the time the state court renders its decision." To determine whether a particular decision is "contrary to" then-established law, a federal court must consider whether the decision "applies a rule that contradicts [such]   law" and how the decision "confronts [the] set of facts" that were before the state court. If the state-court decision "identifies the correct governing legal principle" in existence at the time, a federal court must assess whether the decision "unreasonably applies that principle to the facts of the prisoner's case."  It would be strange to ask federal courts to analyze whether a state court's adjudication resulted in a decision that unreasonably applied federal law to facts not before the state court. ... 
     Pinholster's contention that our holding renders section 2254(e)(2) superfluous is incorrect. Section 2254(e)(2) imposes a limitation on the discretion of federal habeas  courts to take new evidence in an evidentiary hearing. Like section 2254(d)(1), it carries out "AEDPA's goal of promoting comity, finality, and federalism by giving state courts the first opportunity to review [a] claim, and to correct any constitutional violation in the first instance." Although state prisoners may sometimes submit new evidence in federal court, AEDPA's statutory scheme is designed to strongly discourage them from doing so. Provisions like sections 2254(d)(1) and (e)(2) ensure that "[f]ederal courts sitting in habeas are not an alternative forum for trying facts and issues which a prisoner made insufficient effort to  pursue in state proceedings."                                                         
      Accordingly, we conclude that the Court of Appeals erred in considering the District Court evidence in its review under section 2254(d)(1). Although we might ordinarily remand for a properly limited review, the Court of Appeals also ruled, in the alternative, that Pinholster merited habeas relief even on the state-court record alone. 590 F.3d at 669. Remand is therefore inappropriate, and we turn next to a review of the state-court record.
      The Court of Appeals' alternative holding was also erroneous. Pinholster has  failed to demonstrate that the California   Supreme Court unreasonably applied clearly established federal law to his penalty-phase ineffective-assistance claim on the state-court record. Section 2254(d) prohibits habeas relief.
     Section 2254(d) applies to Pinholster's claim because that claim was adjudicated on the merits in state-court proceedings. No party disputes that Pinholster's federal petition alleges an ineffective-assistance-of-counsel claim that had been included in both of Pinholster's state habeas petitions. The California Supreme Court denied each of those petitions "on the substantive ground that it is without merit." 
    Section 2254(d) applies even where there has been a summary denial. In these circumstances, Pinholster can satisfy the "unreasonable application" prong of section 2254(d)(1) only by showing that "there was no reasonable basis" for the California Supreme Court's decision. "[A] habeas court must determine what arguments or theories . . . could have supporte[d]  the state court's decision; and then it must ask whether it is possible fairminded jurists could disagree that those arguments or theories are inconsistent with the holding in a prior decision of this Court."  After a thorough review of the state-court record, we conclude    that Pinholster has failed to meet that high threshold.                                                                                                                                                                             
     The clearly established federal law here is Strickland v. Washington. In Strickland, this Court made clear that "the purpose of the effective assistance guarantee of the Sixth Amendment is not to improve the quality of legal representation . . . [but] simply to ensure that criminal defendants receive a fair trial." Thus, "[t]he benchmark for judging any claim of ineffectiveness must be whether counsel's conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result." The Court acknowledged that "[t]here are countless ways to provide effective assistance in any given case," and that "[e]ven the best criminal defense attorneys would not defend a particular client in the same way." Recognizing the "tempt[ation] for a defendant to second-guess counsel's assistance after conviction or adverse sentence,"  the Court established that counsel should be "strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgment," To overcome that presumption, a defendant must show that counsel failed to act "reasonabl[y] considering all the circumstances." The Court cautioned that "[t]he availability of intrusive post-trial inquiry into attorney performance or of detailed guidelines for its evaluation   would encourage the proliferation of ineffectiveness challenges." The Court also required that defendants prove prejudice. "The defendant must show that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different." "A reasonable probability is a probability sufficient to undermine confidence in the outcome."  That requires a "substantial," not just "conceivable," likelihood of a different result. Our review of the California Supreme Court's decision is thus "doubly deferential." We take a "highly deferential" look at counsel's performance, through the "deferential lens of section 2254(d)." Pinholster must demonstrate that it was necessarily unreasonable for the California Supreme Court to conclude: (1) that he had not overcome the strong presumption of competence; and (2) that he had failed to undermine confidence in the jury's sentence of death.                                                                             
      Pinholster has not shown that the California Supreme  Court's decision that he could not demonstrate deficient performance by his trial counsel necessarily involved an unreasonable application of   federal law. In arguing to the state court that his counsel performed deficiently, Pinholster contended that they should have pursued and presented additional evidence about: his family members and their criminal, mental, and substance abuse problems; his schooling; and his medical and mental health history, including his epileptic disorder. To support his allegation that his trial counsel had "no reasonable tactical basis" for the approach they took, Pinholster relied on statements his counsel made at trial.  When arguing the motion to exclude the State's aggravating evidence at the penalty phase for failure to comply with Cal. Penal Code Ann. Section 190.3, Dettmar, one of Pinholster's counsel, contended that because the State did not provide notice, he "[was] not presently prepared to offer anything by way of mitigation."  In response to the trial court's inquiry as to whether a continuance might be helpful, Dettmar noted that the only mitigation witness he could think of was Pinholster's mother. Additional time, Dettmar stated, would not "make a great deal of difference."                                                    
      We begin with the premise that "under the circumstances, the challenged action[s] might be considered sound trial strategy. " The Court of Appeals described one  possible strategy:

"[Pinholster's attorneys] were fully aware that they would have to deal with mitigation sometime during the course of the trial, did spend considerable time and effort investigating avenues for mitigation[,] and made a reasoned professional   judgment that the best way to serve their client would be to rely on the fact that they never got [the required section 190.3] notice and hope the judge would bar the state from putting on their aggravation witnesses."  

Further, if their motion was denied, counsel were prepared to present only Pinholster's mother in the penalty phase to create sympathy not for Pinholster, but for his mother. After all, the "'family sympathy'" mitigation defense was known to the defense bar in California at the time and had been used by other attorneys. Rather than displaying neglect we presume that Dettmar's arguments were part of this trial strategy. neglect"  
     The state-court record supports the idea that Pinholster's counsel acted strategically to get the prosecution's aggravation witnesses excluded for lack of notice, and if that failed, to put on Pinholster's mother. Other statements made during the argument regarding the motion to exclude suggest that defense counsel were trying to take advantage of a legal technicality and were not truly surprised. Brainard and Dettmar acknowledged that the prosecutor had invited them on numerous occasions to review Pinholster's state prison file but argued that such an invitation did not meet with the "strict demands" of section 190.3. Dettmar admitted that the prosecutor, "being as thorough as she is, possibly ha[d] met the requirement."  But if so, he wanted her "to make that representation to the court." 
     Timesheets indicate that Pinholster's trial counsel investigated mitigating evidence. Long before the guilty verdict, Dettmar talked with Pinholster's mother and contacted a psychiatrist. On February 26, two months before the penalty phase started, he billed six hours for "[p]reparation argument, death penalty phase."  Brainard, who merely assisted Dettmar for the penalty phase, researched epilepsy and also interviewed Pinholster's mother. We know that Brainard likely spent additional time, not reflected in these entries, preparing   Pinholster's brother, Terry, who provided some mitigation testimony about Pinholster's background during the guilt phase. 
     The record also shows that Pinholster's counsel confronted a challenging penalty phase with an unsympathetic client, which limited their feasible mitigation strategies. By the end of the guilt phase, the jury had observed Pinholster "glor[y]" in "his criminal disposition" and "hundreds of robberies."  During his cross-examination, Pinholster laughed or smirked when he told the jury that his "occupation" was "a crook," when he was asked whether he had threatened a potential witness, and when described thwarting police efforts to recover a gun he had once used. He bragged about being a "professional robber." To support his defense, Pinholster claimed that he used only guns--not knives--to commit his crimes. But during cross-examination, Pinholster admitted that he had previously been convicted of using a knife in a kidnaping. Pinholster also said he was a white supremacist and that he frequently carved swastikas into other people's property as "a sideline to robbery."                                                                                                          
      Trial counsel's psychiatric expert, Dr. Stalberg, had concluded that Pinholster showed no significant signs or symptoms of mental disorder or defect other than his "psychopathic personality traits." . Dr. Stalberg was aware of Pinholster's hyperactivity as a youngster, hospitalization at age 14 for incorrigibility, alleged epileptic disorder, and history of drug dependency. Nevertheless, Dr. Stalberg told counsel that Pinholster did not appear to suffer from brain damage, was not significantly intoxicated or impaired on the night in question, and did not have an impaired ability to appreciate the criminality of his conduct.                                                                                                 
     Given these impediments, it would have been a reasonable penalty-phase strategy to focus on evoking sympathy for Pinholster's mother. In fact, such a family sympathy defense is precisely how the State understood defense counsel's strategy. The prosecutor carefully opened her cross-examination of Pinholster's mother with, "I   hope you understand I don't enjoy cross-examining a mother of anybody." And in her closing argument, the prosecutor attempted to undercut defense counsel's strategy by pointing out, "Even the most heinous person born, even Adolph Hitler[,] probably had a mother who loved him."                                                                                                          
       Pinholster's only response to this evidence is a series of declarations from Brainard submitted with Pinholster's first state habeas petition, seven years after the trial. Brainard declares that he has "no recollection" of interviewing any family members (other than Pinholster's mother) regarding penalty-phase testimony, of attempting to secure Pinholster's school or medical records, or of interviewing any former teachers or counselors. Brainard also declares that Dettmar was primarily responsible for mental health issues in the case,  but he has "no recollection" of Dettmar ever having secured Pinholster's medical records. Dettmar neither confirmed nor denied Brainard's statements, as he had died by the  time of the first state habeas petition. 
     In sum, Brainard and Dettmar made statements suggesting that they were not surprised that the State intended to put on aggravating evidence, billing records show that they spent time investigating mitigating evidence, and the record demonstrates that they represented a psychotic client whose performance at trial hardly endeared him to the jury. Pinholster has responded to this evidence with only a handful of post-hoc nondenials by one of his lawyers. The California Supreme Court could have reasonably concluded that Pinholster had failed to rebut the presumption of competence mandated by Strickland -- here, that counsel had adequately performed at the penalty phase of trial.
       The Court of Appeals held that the California Supreme Court had unreasonably applied Strickland because Pinholster's attorneys "w[ere] far more deficient than . . . the attorneys in Terry Williams, Wiggins v. Smith, and Rompilla v. Beard,  where in each case the Supreme Court upheld the petitioner's ineffective assistance claim." The court drew from those cases a "constitutional duty to investigate," and the principle that "[i]t is prima facie ineffective assistance for counsel to 'abandon[ ] their investigation of [the] petitioner's background after having acquired only rudimentary knowledge of his history from a narrow set of sources,'" The court explained that it could not "lightly disregard" a failure to introduce evidence of "excruciating life history" or "nightmarish childhood." 
The Court of Appeals misapplied Strickland and overlooked "the constitutionally protected independence of counsel and . . . the wide latitude counsel must have in making tactical decisions." Beyond the general requirement of reasonableness, "specific guidelines are not appropriate." "No particular set of detailed rules for counsel's conduct can satisfactorily take account of the variety of circumstances faced by defense counsel or  the range of legitimate decisions . . . ."  Strickland itself rejected the notion that the same investigation will be required in   every case. ("[C]ounsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary" (emphasis added)). It is "[r]are" that constitutionally competent representation will require "any one technique or approach." The Court of Appeals erred in attributing strict rules to this Court's recent case law.                                         
      Nor did the Court of Appeals properly apply the strong presumption of   competence that Strickland mandates. The court dismissed the dissent's application of the presumption as "fabricat[ing] an excuse that the attorneys themselves could not conjure up." But Strickland specifically  commands that a court "must indulge [the] strong presumption" that counsel "made all significant decisions in the exercise of reasonable professional judgment." The Court of Appeals was required not simply to "give [the] attorneys the benefit of the doubt," but to affirmatively entertain the range of possible "reasons Pinholster's counsel may have had for proceeding as they did." 
       Justice Sotomayor questions whether it would have been a reasonable professional judgment for Pinholster's trial counsel to adopt a family-sympathy mitigation defense. She cites no evidence, however, that such an approach would have been inconsistent with the standard of professional competence in capital cases that prevailed in Los Angeles in 1984. Indeed, she does not contest that, at the time, the defense bar in California had been using that strategy. Justice Sotomayor relies heavily  on Wiggins, but in that case the defendant's trial counsel specifically acknowledged a standard practice for capital cases in Maryland that was inconsistent with what he had done. 
     At bottom, Justice Sotomayor’ s view is grounded in little more than her own sense of "prudence," and what appears to be her belief that the only reasonable mitigation strategy in capital cases is to "help" the jury "understand" the defendant. According to Justice Sotomayor  that Pinholster was an unsympathetic client "compound[ed], rather than excuse[d], counsel's deficiency" in pursuing further evidence "that could explain why Pinholster was the way he was."  But it certainly can be reasonable for attorneys to conclude that creating sympathy for the defendant's family is a better idea because the defendant himself is simply unsympathetic.                                                                        
     Justice Sotomayor’s  approach is flatly inconsistent with Strickland's recognition that "[t]here are countless ways to provide effective assistance in any given case." There comes a point where a defense attorney will reasonably decide that another strategy is in order,  thus "mak[ing] particular investigations unnecessary." Those decisions are due "a heavy measure of deference."  The California Supreme Court could have reasonably concluded that Pinholster's counsel made such a reasoned decision in this case.
     We have recently reiterated that "'[s]urmounting Strickland's high bar is never an easy task.'" The Strickland standard must be applied with "scrupulous care." The Court of Appeals did not do so here. 
     Even if his trial counsel had performed deficiently, Pinholster also has failed to show that the California Supreme Court must have unreasonably concluded that Pinholster was not prejudiced. "[T]he question is whether there is a reasonable probability that, the errors, the sentencer . . . would have concluded that the balance of aggravating and mitigating circumstances did not warrant death." We therefore "reweigh the evidence in aggravation against the totality of available mitigating evidence." 
     We turn first to the aggravating and mitigating evidence that the sentencing jury considered. Here, the same jury heard both the guilt and penalty phases and was instructed to consider all the evidence presented.
      The State presented extensive aggravating evidence. As we have already discussed, the jury watched Pinholster revel in his extensive criminal history. Then, during the penalty phase, the State presented evidence that Pinholster had threatened to kill the State's lead witness, assaulted a man with a straight razor, and kidnaped another person with a knife. The State showed that Pinholster  had a history of violent outbursts, including striking and threatening a bailiff after a court proceeding at age 17, breaking his wife's jaw, resisting arrest by faking seizures, and assaulting and spitting on police officers. The jury also heard about Pinholster's involvement in juvenile gangs and his substantial disciplinary record in both county and state jails, where he had threatened, assaulted, and thrown urine at guards, and fought with other inmates. While in jail, Pinholster had been segregated for a time due to his propensity for violence and placed on a "special disciplinary diet" reserved only for the most disruptive inmates. 
     The mitigating evidence consisted   primarily of the penalty-phase testimony of Pinholster's mother, Brashear, who gave a detailed account of Pinholster's troubled childhood and adolescence. Early childhood  was quite difficult. The family "didn't have lots of money."  When he was very young, Pinholster suffered two serious head injuries, first at age 2 or 3  when he was run over by a car, and again at age 4 or 5 when he went through the windshield during a car accident. When he was 5, Pinholster's stepfather moved in and was abusive, or nearly so.
     Pinholster always struggled in school. He was disruptive in kindergarten and was failing by first grade. He got in fights and would run out of the classroom. In third grade, Pinholster's teacher suggested that he was more than just a "'disruptive child.'" Following tests at a clinic, Pinholster was sent to a school for educationally handicapped children where his performance improved. At age 10, psychiatrists recommended that Pinholster be sent to a mental institution, although he did not go. Pinholster had continued to initiate fights with his brothers and to act like "Robin Hood" around the neighborhood, "[s]tealing from the rich and giving to the poor." Brashear had thought then that "[s]omething was not working right." 
     By age 10 or 11, Pinholster was living in boy's homes and juvenile halls. He spent six months when he was 12 in a state mental institution for emotionally handicapped children. By the time he was 18, Pinholster was in county jail, where he was beaten badly. Brashear suspected that the beating caused Pinholster's epilepsy, for which he has been prescribed medication. After a stint in state prison, Pinholster returned home but acted "unusual" and had trouble readjusting to life. 
     Pinholster's siblings were "basically very good children," although they would get into trouble. His brother, Terry, had been arrested for drunk driving and his sister, Tammy, for public intoxication. Tammy also was arrested for drug possession and was self-destructive and "wild."  Pinholster's eldest brother, Alvin, died a fugitive from California authorities. 
     In addition to Brashear's penalty-phase testimony, Pinholster had previously presented mitigating evidence during the guilt phase from his brother, Terry. Terry testified that Pinholster was "more or less in institutions all his life," suffered from epilepsy, and was "more or less" drunk on the night of the murders. After considering this aggravating and mitigating evidence, the jury returned a sentence of death. The state trial court found that the jury's determination was "supported overwhelmingly by the weight of the evidence" and added that "the factors in aggravation   beyond all reasonable doubt outweigh those in mitigation." 
      There is no reasonable probability that the additional evidence Pinholster presented in his state habeas proceedings would have changed the jury's verdict. The "new" evidence largely duplicated the mitigation evidence at trial. School and medical records basically substantiate the   testimony of Pinholster's mother and brother. Declarations from Pinholster's siblings support his mother's testimony that his stepfather was abusive and explain that Pinholster was beaten with fists, belts, and even   wooden boards.
      To the extent the state habeas record includes new factual allegations or evidence, much of it is of questionable mitigating value. If Pinholster had called Dr. Woods to testify consistently with his psychiatric report, Pinholster would have opened the door to rebuttal by a state expert. The new evidence relating to Pinholster's family--their more serious substance abuse, mental illness, and criminal problems,--is also by no means clearly mitigating, as the jury might have concluded that Pinholster was simply beyond rehabilitation.                                                                                                                              
      The remaining new material in the state habeas record is sparse. We learn that Pinholster's brother Alvin died of suicide by drug overdose, and there are passing references to Pinholster's own drug dependency. According to Dr. Stalberg, Pinholster's "school  records" apparently evidenced "some degree" of brain damage. Mostly, there are just a few new details about Pinholster's childhood. Pinholster apparently looked like his biological father, whom his grandparents "loathed." Accordingly, whenever his grandparents "spanked or disciplined" the kids, Pinholster "always got the worst of it." Pinholster was mostly unsupervised and "didn't get much love," because his mother and stepfather were always working and "were more concerned with their own lives than the welfare of their kids." Neither parent seemed concerned about Pinholster's schooling. Finally, Pinholster's aunt once saw the children mixing flour and water to make something to eat, although "[m]ost meals consisted of canned spaghetti and foods of that ilk." 
     Given what little additional mitigating evidence Pinholster presented in state habeas, we cannot say that the California Supreme Court's determination was unreasonable. Having already heard much of what is included in the state habeas record, the jury returned a sentence of death. Moreover, some of the  new testimony would likely have undercut the mitigating value of the testimony by Pinholster's mother. The new material is thus not so significant that, even assuming Pinholster's trial counsel performed deficiently, it was necessarily unreasonable for the California Supreme  Court to conclude that Pinholster had failed to show a "substantial" likelihood of a different sentence. 
     As with deficiency, the Court of Appeals found this case to be "materially indistinguishable" from Terry Williams and Rompilla v. Beard. But this Court did not apply AEDPA deference to the question of prejudice in those cases; each of them lack the important "doubly deferential" standard of Strickland and AEDPA. Those cases therefore offer no guidance with respect to whether a state court has unreasonably determined that prejudice is lacking.  We have said time and again that "an unreasonable application of federal law is different from an incorrect application of federal law." Even if the Court of Appeals might have reached a different conclusion as an initial matter, it was not an unreasonable application of our precedent for the California Supreme Court to conclude that Pinholster did not establish prejudice. The judgment of the United States Court   of Appeals for the Ninth Circuit is reversed.



Sotomayor, J. with whom Ginsburg, J. and Kagan, J. join as to Part III dissenting	

Some habeas petitioners are unable to develop the factual basis of their claims in state court through no fault of their own. Congress recognized as much when it enacted the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), 110 Stat. 1214, and permitted therein the introduction of new evidence in federal habeas proceedings in certain limited circumstances. See 28 U.S.C. section 2254(e)(2). Under the Court's novel interpretation of section  2254(d)(1), however, federal courts must turn a blind eye to new evidence in deciding whether a petitioner has satisfied section 2254(d)(1)'s  threshold obstacle to federal habeas relief -- even when it is clear that the petitioner would be entitled to relief in light of that evidence. In reading the statute to "compe[l]" this harsh result, ante, at 9, the Court ignores a key textual difference between sections  2254(d)(1) and 2254(d)(2) and discards the previous understanding in our precedents that new evidence can, in fact, inform the section 2254(d)(1) inquiry. I therefore dissent from the Court's first holding.                                                                       
     I also disagree with the Court that, even if the section 2254(d)(1) analysis is limited to the state-court record, respondent Scott Pinholster failed to demonstrate that the California Supreme Court's decision denying his ineffective-assistance-of-counsel  claim was an unreasonable application of Strickland v. Washington, There is no reason for the majority to decide whether the section 2254(d)(1) analysis is limited to the state-court record because Pinholster satisfied section 2254(d)(1) on either the state- or federal-court record….
     The majority omits critical details relating to the performance of Pinholster's trial counsel, the mitigating evidence they failed to discover, and the history of these proceedings. I therefore highlight several aspects of the facts and history of this case.
      After the jury returned a guilty verdict, the court instructed the jury to return six days later for the penalty phase. This prompted discussion at sidebar regarding whether the State had provided notice of its intent to offer aggravating evidence. Pinholster's court-appointed attorney, Wilbur Dettmar, argued that the State should be precluded from offering aggravating evidence:

"I am not presently prepared to offer anything by way of mitigation. If I was going to proceed on mitigation, the people would have the right to rebuttal with or without notice.

"I took the position, since the people had not given notice, I had not prepared any evidence by way of mitigation. I would submit it on that basis." 

[bookmark: ref38]Undoubtedly anticipating that counsel might need additional time to prepare an adequate mitigation defense, the court asked Dettmar whether a continuance would be helpful in the event it ruled against him. He declined  the offer on the spot, stating: "I think we would probably still go forward on Monday. Clearly the one person that comes to mind is the defendant's mother. How much beyond that I don't know. I don't think the pa[ss]age of time would make a great deal of difference." . After hearing testimony, the court denied Pinholster's motion to preclude aggravating evidence.

     At the penalty phase, defense counsel called only one witness: Pinholster's mother, Burnice Brashear. Brashear testified that Pinholster "never really wanted for anything at home too much" and "had everything normally materialwise that most people have."  She said that Pinholster was "different" from his siblings, whom she characterized as "basically very good children."  Pinholster, she said, had a "friendly" relationship with his stepfather, although his stepfather "sometimes would lose his temper" with Pinholster, who "had a mind of his own." (stating that his stepfather was "at times" "abusive or near abusive").
     Brashear provided brief testimony regarding Pinholster's childhood. She described two car accidents -- one when she ran over him in the driveway and one when he went through the windshield.. She stated that he started failing school in the first grade and that the school eventually "sent him to [an] educationally handicapped class." When Pinholster was 10, a psychologist recommended placing him in a mental institution, but she "didn't think he was that far gone."  A few years later, she testified, he spent six months in a state hospital for emotionally handicapped children. 
     According to Brashear, Pinholster had suffered from epilepsy since age 18, when he was beaten in jail. She said that her family doctor, Dr. Dubin, had given him medication to treat the epilepsy. Brashear also suggested that Pinholster did not have long to live, stating that he had "a chip in his head floating around" and that "they don't think -- he won't be here very much longer anyway." .
     In closing argument,  the prosecutor ridiculed Brashear's testimony. ("She said his stepfather disciplined him. So what? I am sure you have all disciplined your children. I was disciplined myself");  ("He was run over by a car when he was three years old. That's very unfortunate. There is no evidence of any brain damage. A lot of children get dropped, fall from their cribs or whatever"); ("I submit to you that if this defendant truly had epilepsy, . . . a doctor would have been brought in to tell you that. Medical records, something"). The prosecutor also highlighted Brashear's testimony about Pinholster's stable home environment, arguing, "He came from a good home. You heard that he was not a deprived child. Had many things going for him, probably more than many children." 
    Notwithstanding the meager mitigation case presented by Pinholster's counsel, it took the jury two days to reach a decision to sentence Pinholster  to death. His counsel later moved to modify the sentence to life imprisonment. In denying the motion, the trial judge stated, "The evidence which the defense offered concerning the defendant's extenuation was merely some testimony from his mother that was not persuasive. His mother did not, in the court's opinion, present any evidence which the court would find to be a moral justification or extenuation for his conduct. No witness supplied such evidence." 
     After his conviction and sentence were affirmed on appeal, Pinholster filed a habeas petition in the California Supreme Court alleging, among other things, that his counsel had "unreasonably failed to investigate, prepare and present available mitigating evidence during penalty phase." 
     Pinholster's state-court petition included 121 exhibits. In a series of declarations, his trial attorney Harry Brainard (who had by then been disbarred) confirmed what Dettmar had forthrightly told the trial court: Brainard and Dettmar neither expected nor prepared to present mitigation evidence. ("Mr. Dettmar and I did not prepare a case in mitigation.   We felt there would be no penalty phase hearing inasmuch as we did not receive written notice of evidence in aggravation pursuant to Penal Code section 190.3"). Brainard further confirmed what was apparent from the mitigation case they eventually put on: They conducted virtually no mitigation  investigation. ("I have no recollection of Mr. Dettmar having secured or reviewed any of Scott's medical records, nor did I see any of Scott's medical records. So far as I recollect, neither Mr. Dettmar nor myself interviewed any of Scott's previous medical providers"); ("I do not recall interviewing or attempting to interview Scott's family members or any other persons regarding penalty phase testimony, except Mrs. Brashears). ("I have no recollection of seeing or attempting to secure Scott's school records, juvenile records, medical records, or records of prior placements");  ("I have no recollection of interviewing or attempting to interview Scott's former school teachers, counselors, or juvenile officers"). 
     Statements by relatives (none of whom trial counsel had attempted to interview regarding Pinholster's background) and documentary evidence revealed that the picture of Pinholster's family life painted by his  mother at trial was false. Pinholster was "raised in chaos and poverty."  A relative remembered seeing the children mix together flour and water in an attempt to get something to eat. Pinholster's stepfather beat him several times a week, including at least once with a two-by-four board. "There was so much violence in [the] home" that Pinholster's brother "dreaded coming home each day." Pinholster's half sister was removed from the home as a result of a beating by his stepfather.
        Documentary evidence showed, directly contrary to Brashear's trial testimony, that Pinholster's siblings had  very troubled pasts. Pinholster's elder brother was arrested for armed burglary, robbery, and forcible rape of a 14-year-old with a deadly weapon. While in custody, he was diagnosed as "catatonic-like" and "acutely psychotic, probably suffering some type of schizophrenia." He later committed suicide. 17 Pinholster's half sister, a recovering alcoholic, had been made a ward of the juvenile court for prostitution and forcible sexual battery on a 14-year-old.
      Pinholster's petition and exhibits described a long history of emotional disturbance and neurological problems. A former schoolteacher stated that, as a child, Pinholster "seemed incapable of relating either to his peers or to adults," that "[i]t was even hard to maintain eye contact with him," and that "[h]is hyperactivity was so extreme that [she] formed the opinion it probably had an organic base." School records revealed that he "talk[ed] to self continuously," had "many grimaces," fought in his sleep, and could "control self for only 1 hour per day."  He "show[ed] progressive deterioration each semester since Kindergarten." School officials recommended placement in a school for emotionally handicapped students and referral to a neurologist. At age nine, he had an abnormal   EEG, revealing "an organic basis for his behavior."  Just months before the homicides, a doctor recommended placement in the Hope Psychiatric Institute, but this did not occur.
     This and other evidence   attached to the petition was summarized in a declaration by Dr. George Woods. Dr. Woods opined that Pinholster "suffer[ed] from severe and long standing seizure disorders," that his childhood head traumas "may have been the precipitating factors for [his] seizure disorder," and that he suffered from bipolar mood disorder. He pointed to trial testimony that immediately before the burglary on the night of the homicides, Pinholster announced that he "'ha[d] a message from God'" -- which Dr. Woods believed to reflect "[a]uditory hallucinations" and "severe psychosis."  He concluded that at the time of the homicides Pinholster "was suffering from bipolar mood disorder with psychotic ideation and was suffering a complex partial seizure." He also observed that Pinholster's "grossly dysfunctional family, the abuse he received as a child, his history of suffering from substantial seizure and mood disorders, his frequently untreated psychiatric and psychological disabilities and his educational handicaps were relevant circumstances which would extenuate the gravity of the crime."
     On the basis of Pinholster's submission, the California Supreme Court denied Pinholster's ineffective-assistance-of-counsel claim. Pinholster then filed a habeas petition in Federal District Court. He included an additional exhibit: a declaration by Dr. John Stalberg, a psychiatrist who had hastily examined Pinholster and produced a two-page report in the middle of the original  trial.  After reviewing the new material collected by Pinholster's habeas counsel, Dr. Stalberg stated that the available evidence showed a familial history of "severe psychiatric disorders," "a history of seizure disorders of unknown etiology," "repeated head traumas," "an abnormal EEG," and "evidence of mental disturbance during Mr. Pinholster's childhood and some degree of brain damage.". He also opined that "there [was] voluminous mitigating evidence which includes a childhood of physical abuse, emotional neglect, and a family history of mental illness and criminal behavior." 
     The District Court stayed the federal proceedings while Pinholster sought state-court review of claims the District Court deemed unexhausted. Pinholster's second habeas submission to the California Supreme Court included Stalberg's declaration. That court summarily denied Pinholster's petition on the merits. Pinholster returned to Federal District Court and filed an amended petition. After an evidentiary hearing, the District Court concluded that Pinholster had demonstrated deficient performance and prejudice under Strickland. The Ninth Circuit,  sitting en banc, affirmed. 
    As the majority notes, Pinholster's claim arises under Strickland v. Washington. "The benchmark for judging any claim of ineffectiveness [under Strickland] must be whether counsel's conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result." To satisfy this benchmark, a defendant must show both that "counsel's performance was deficient" and that "the deficient performance prejudiced the defense." 
      When section 2254(d)(1) applies, the question is whether "'fairminded jurists could disagree' on the correctness of the state court's decision." When the state court rejected a Strickland claim on the pleadings assuming the allegations to be true, as here,  the federal court must ask whether "there is any reasonable argument" supporting the state court's conclusion that the petitioner's allegations did not state a claim. This standard is "difficult," but not impossible, "to meet." This case is one in which fairminded jurists could not disagree that the state court erred.
      Under Strickland, "the defendant must show that counsel's representation fell below an objective standard of reasonableness," measured according to "prevailing professional norms." We "indulge a strong presumption that counsel's conduct falls within the wide range of reasonable professional assistance." When section 2254(d) applies, federal-court review is "'doubly'" deferential. In the present AEDPA posture, "[t]he question is whether there is any reasonable argument that counsel satisfied Strickland's deferential standard." Here, there is none.
      The majority surmises that counsel decided on a strategy "to get the prosecution's aggravation witnesses excluded for lack of notice, and if that failed, to put on Pinholster's mother."  This is the sort of "'post hoc rationalization' for counsel's decisionmaking that contradicts the available evidence of counsel's actions" that courts cannot indulge.   The majority's explanation for counsel's conduct contradicts the best available evidence of counsel's actions: Dettmar's frank, contemporaneous statement to the trial judge that he "had not prepared any evidence by way of mitigation."  The majority's conjecture that counsel had in fact prepared a mitigation defense, based primarily on isolated entries in counsel's billing records, requires it to assume that Dettmar was lying to the trial judge. 
     In any event, even if Pinholster's counsel had a strategic reason for their actions, that would not automatically render their actions reasonable. For example, had counsel decided their best option was to move to exclude the aggravating evidence, it would have been unreasonable to forgo a mitigation investigation on the hope that the motion would be granted. With a client's life at stake, it would "flou[t] prudence,", for an attorney to rely on the possibility that the court might preclude aggravating evidence pursuant to a "legal technicality" without any backup plan in place in case the court denied the motion,  No reasonable attorney would  pursue such a risky strategy. I do not understand the majority to suggest otherwise.
     Instead, I understand the majority's conclusion that counsel's actions were reasonable  to rest on its belief that they did have a backup plan: a family-sympathy defense. In reaching this conclusion, the majority commits the same Strickland error that we corrected, applying section 2254(d)(1), in Wiggins: It holds a purportedly "tactical judgment" to be reasonable without assessing "the adequacy of the investigatio[n] supporting [that] judgmen[t].". As we stated in Strickland:

"[S]trategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable; and strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations on investigation. In other words, counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary. In any ineffectiveness case, a particular decision not to investigate must be directly assessed for reasonableness in all the circumstances, applying a heavy measure of deference to counsel's judgments." 

[bookmark: ref45]We have repeatedly applied this principle since Strickland.  As these cases make clear, the prevailing professional norms at the time of Pinholster's trial required his attorneys to "conduct a thorough investigation of the defendant's background," or "to make a reasonable decision that makes particular investigations unnecessary. "In judging the defense's investigation, as in applying Strickland generally, hindsight is discounted by pegging adequacy to 'counsel's perspective at the time' investigative decisions  are made, and by giving a 'heavy measure of deference to counsel's judgments.'" In some cases, "reasonably diligent counsel may draw a line when they have good reason to think further investigation would be a waste." In other cases, however, Strickland requires further investigation.
     Wiggins is illustrative of the competence we have required of counsel in a capital case. There, counsel's investigation was limited to three sources: psychological testing,  a presentencing report, and Department of Social Services records. The records revealed that the petitioner's mother was an alcoholic, that he displayed emotional difficulties in foster care, that he was frequently absent from school, and that on one occasion, his mother left him alone for days without food. In these circumstances, we concluded, "any reasonably competent attorney would have realized that pursuing these leads was necessary to making an informed choice among possible defenses." Accordingly, we held, the state court's assumption that counsel's investigation was adequate was an unreasonable application of Strickland. 
      This case is remarkably similar to Wiggins. As the majority reads the record, counsel's mitigation investigation consisted of talking to Pinholster's mother, consulting with Dr. Stalberg, and researching epilepsy. 24  What little information counsel gleaned from this "rudimentary" investigation, would have led any reasonable attorney "to investigate further." Counsel learned from Pinholster's mother that he attended a class for educationally handicapped children, that a psychologist had recommended placing him in a mental institution, and that he spent time in a state   hospital for emotionally handicapped children. They knew that Pinholster had been diagnosed with epilepsy.
     "[A]ny reasonably competent attorney would have realized that pursuing" the leads suggested by this information "was necessary to making an informed choice among possible defenses." ("[E]vidence about the defendant's background and character is relevant because of  the belief, long held by this society, that defendants who commit criminal acts that are attributable to  a disadvantaged background, or to emotional and mental problems, may be less culpable than defendants who have no such excuse" (internal quotation marks omitted)). Yet counsel made no effort to obtain the readily available evidence suggested by the information they learned, such as Pinholster's schooling or medical records, or to contact Pinholster's school authorities. They did not contact Dr. Dubin or the many other health-care providers who had treated Pinholster. Put simply, counsel "failed to act while potentially powerful mitigating evidence stared them in the face.                                                                                                                                   
[bookmark: ref48]     The "impediments" facing counsel,  did not justify their minimal investigation. It is true that Pinholster was "an unsympathetic client."  But this fact compounds, rather than excuses, counsel's deficiency in ignoring the glaring avenues of investigation that could explain why Pinholster was the way he was. ("This evidence might not have made Sears any more likable to the jury,  but it might well have helped the jury understand Sears, and his horrendous acts -- especially in light of his purportedly stable upbringing"). Nor can Dr. Stalberg's two-page report, which was based on a very limited record and focused primarily on Pinholster's mental state at the time of the homicides, excuse counsel's failure to investigate the broader range of potential mitigating circumstances.
      "The record of the actual sentencing proceedings underscores the unreasonableness of counsel's conduct by suggesting that their failure to investigate thoroughly resulted from inattention, not reasoned strategic judgment." Dettmar told the trial judge that he was unprepared to present any mitigation evidence. The mitigation case that counsel eventually put on can be described, at best, as "halfhearted."  Counsel made no effort to bolster Brashear's self-interested testimony with school or medical records, as the prosecutor effectively emphasized in closing argument. And because they did not pursue obvious leads, they failed to recognize that Brashear's testimony painting Pinholster as the bad apple in a normal, nondeprived family was false.
     In denying Pinholster's  claim, the California Supreme Court necessarily overlooked Strickland's clearly established admonition that "strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations."  As in Wiggins, in light of the information available to Pinholster's counsel, it is plain that "reasonable professional judgments" could not have supported their woefully inadequate investigation. Accordingly, the California Supreme Court could not reasonably have concluded that Pinholster had failed to allege that his counsel's investigation was inadequate under Strickland.
     The majority also concludes that the California Supreme Court could reasonably have concluded that Pinholster did not state a claim of prejudice. This conclusion, in light of the overwhelming mitigating evidence that was not before the jury, is wrong. To establish prejudice, "[t]he defendant must show that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different.". When a habeas petitioner challenges a death sentence, "the question is whether there is a reasonable probability that, absent the errors, the sentencer . . . would have concluded that the balance of aggravating and mitigating circumstances did not warrant death."  This inquiry requires evaluating "the totality of the available mitigation evidence -- both that adduced at trial, and the evidence adduced in the habeas proceeding -- in reweighing it against the evidence in aggravation." The ultimate question in this case is whether, taking into account all the mitigating and aggravating evidence, "there is a reasonable probability that at least one juror would have struck a different balance.”
    Like the majority, I first consider the aggravating and mitigating evidence presented at trial. By virtue of its verdict in the guilt phase, the jury had already concluded that Pinholster had stabbed and killed the victims. As the majority states, the jury saw Pinholster "revel" in his history of burglaries during the guilt phase. The jury heard evidence of Pinholster's violent tendencies: He had kidnapped someone with a knife, cut a person in the arm with a razor, and had a history of hitting and kicking people. He threatened to kill the State's lead witness. And he had an extensive disciplinary record in jail.
    Brashear offered brief testimony that was apparently intended to be mitigating. However, as the prosecutor argued, Brashear was not a neutral  witness.("A  mother clearly loves her son, ladies and gentlemen. Clearly not the most unbiased witness in the world"). Notwithstanding Brashear's obvious self-interest, counsel failed to offer readily available, objective evidence that would have substantiated and expanded on her testimony. Their failure to do so allowed the prosecutor to belittle her testimony in closing argument.. And Brashear's statement that Pinholster would not be alive much longer because he had "a chip in his head floating around,", could only have undermined her credibility, as the prosecutor urged, ("Does she want you to believe sometime before he got to country jail some doctor looked in a crystal ball and said, 'In three years you are going to die'? That's ridiculous"). The trial judge was thoroughly unimpressed with Brashear's testimony. 
     Moreover, the evidence presented in Pinholster's state-court petition revealed that Brashear distorted facts in her testimony in ways that undermined Pinholster's mitigation case. …[T]he prosecutor used Brashear's testimony that Pinholster came from a good family against him. 
     In sum, counsel presented little in the way of mitigating evidence, and the prosecutor effectively used their halfhearted  attempt to present a mitigation case to advocate for the death penalty. The jury nonetheless took two days to reach a decision to impose a death sentence.
     The additional mitigating evidence presented to the California Supreme Court "adds up to a mitigation case that bears no relation" to Brashear's unsubstantiated testimony. Assuming the evidence presented to the California Supreme Court to be true, as that court was required to do, the new mitigating evidence presented to that court would have shown that Pinholster was raised in "chaos and poverty." The family home was filled with violence. Pinholster's siblings had extremely troubled pasts. There was substantial evidence of "mental disturbance during Mr. Pinholster's childhood and some degree of brain damage." 
     Dr. Woods concluded that Pinholster's aggressive conduct resulted from bipolar mood disorder. Just months before the murders, a doctor had recommended that Pinholster be sent to a psychiatric institute. Dr. Woods also explained that Pinholster's bizarre behavior before the murders reflected "[a]uditory hallucinations" and "severe psychosis." The available  records confirmed that Pinholster suffered from longstanding seizure disorders, which may have been caused by his childhood head injuries.
     On this record, I do not see how it can be said that "[t]he 'new' evidence largely duplicated the mitigation evidence at trial." Brashear's self-interested testimony   was not confirmed with objective evidence, as the prosecutor highlighted. The new evidence would have "destroyed the [relatively] benign conception of [Pinholster's] upbringing" presented by his mother. The jury heard no testimony at all that Pinholster likely suffered from brain damage or bipolar mood disorder, and counsel offered no evidence to help the jury understand the likely effect of Pinholster's head injuries or his bizarre behavior on the night of the homicides. The jury heard no testimony recounting the substantial evidence of Pinholster's likely neurological problems. And it heard no medical evidence that Pinholster suffered from epilepsy.
      The majority responds that "much"  of Pinholster's new mitigating evidence "is of questionable mitigating value."  By presenting psychiatric testimony, it contends, "Pinholster would have opened the door to rebuttal by a state expert." But, because the California Supreme Court denied Pinholster's petition on the pleadings, it had no reason to know what a state expert might have said. Moreover, given the record evidence, it is reasonably probable that at least one juror would have credited his expert. In any event, even if a rebuttal expert testified that Pinholster suffered from antisocial personality disorder, this would hardly have come as a surprise to the jury. (describing Pinholster as a "psychotic client whose performance at trial hardly endeared him to the jury"). It is for this reason that it was especially important for counsel to present the available evidence to help the jury understand Pinholster. 
     Had counsel conducted an adequate investigation, the judge and jury would have heard credible evidence showing that Pinholster's criminal acts and aggressive tendencies were "attributable to a disadvantaged background, or to emotional and mental problems." They would have learned that Pinholster had the "'kind of troubled history we have declared relevant to assessing a defendant's moral culpability.'" Applying Strickland, we have repeatedly found "a reasonable probability," that the sentencer would have reached a different result had counsel presented similar evidence. See, e.g., Porter (evidence of the defendant's childhood history of physical abuse, brain abnormality, limited schooling, and heroic military service); Rompilla, (evidence of severe abuse and neglect as a child, as well as brain damage); Wiggins (evidence of the defendant's "severe privation and abuse" as a child, homelessness, and "diminished mental capacities"); Terry Williams  (evidence of childhood mistreatment and neglect, head injuries, possible organic  mental impairments, and borderline mental retardation).                                                                                     
     The majority does not dispute the similarity between this case and the cited cases. However, it criticizes the Court of Appeals for relying on Rompilla and Terry Williams on the ground that we reviewed the prejudice question de novo in those cases. I do not read Terry Williams to review the prejudice question de novo. 27 More fundamentally,   however, I cannot agree with the premise that "[t]hose cases . . . offer no guidance with respect to whether a state court has unreasonably determined that prejudice is lacking." In each of these cases, we did not purport to create new law; we simply applied the same clearly established precedent, Strickland, to a different set of facts. Because these cases illuminate the kinds of mitigation evidence that suffice to establish prejudice under Strickland, they provide useful, but not dispositive, guidance for courts to consider when determining whether a state court has unreasonably applied Strickland.
     In many cases, a state court presented with additional mitigation evidence will reasonably conclude that there is no "reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different." This is not such a case. Admittedly, Pinholster unjustifiably stabbed and killed two people, and his history of violent outbursts and burglaries surely did not endear him to the jury. But the homicides did not appear premeditated. And the State's aggravation case was no stronger than in Rompilla and Terry Williams. Even on the trial record, it took the jury two days to decide on a penalty. The contrast between the "not persuasive" mitigation case put on by Pinholster's counseland the substantial mitigation evidence at their fingertips was stark. Given these considerations, it is not a foregone conclusion, as the majority deems it, that a juror familiar with his troubled background and psychiatric issues would have reached the same conclusion regarding Pinholster's culpability. Fairminded jurists could not doubt that, on the record before the California Supreme Court, "there [was] a reasonable probability that at least one juror would have struck a different balance."                                     
     The state-court record on its own was more than adequate to support the Court of Appeals' conclusion that  the California Supreme Court could not reasonably have rejected Pinholster's Strickland claim. The additional evidence presented in the federal evidentiary hearing only confirms that conclusion.
     At the hearing, Pinholster offered many of the same documents that were before the state habeas court. He also offered his trial attorneys' billing records, which were before the state habeas court as part of the trial record. Of the seven lay witnesses who testified at the hearing, six had previously executed declarations in support of Pinholster's state-court petition. (The seventh, Pinholster's uncle, provided testimony cumulative of other testimony.)
     Two experts testified on Pinholster's behalf; neither had presented declarations to the state habeas court. The first was Dr.  Donald Olson, assistant professor of neurology and neurological sciences and director of the Pediatric Epilepsy Program at Stanford University Medical Center. It appears that Pinholster retained Dr. Olson to rebut the testimony of the expert disclosed by the State in the federal proceeding. Relying in part on Pinholster's abnormal EEG, Dr. Olson opined that Pinholster's childhood accidents "likely result[ed] in brain injury" and that these injuries "conferred a risk of epilepsy." He concluded that it was reasonably probable that Pinholster had suffered from partial epilepsy since at least 1968 and had suffered from brain injury since at least 1964. 
     Pinholster's second expert was Dr. Sophia Vinogradov, associate professor of psychiatry at the University of California, San Francisco. Dr. Vinogradov's testimony was based on essentially the same facts as Dr. Woods' and Dr. Stalberg's state-court declarations. She highlighted Pinholster's childhood head traumas, history of epilepsy, abusive and neglected upbringing, history of substance abuse, and bizarre behavior on the night of the homicides. She opined that his aggressive behavior resulted from childhood head traumas:

"All data indicates that there were severe effects of the two serious head injuries sustained at age 2 and age 3, with evidence for behavioral changes related to dysfunction of frontal cortex: severe attentional and learning problems in childhood, hyperactivity, aggressivity, impulsivity, social-emotional impairment, seizure disorder, and explosive dyscontrol." 

       She also opined that, right before the homicides, Pinholster was in an "apparently hallucinatory state [that] was likely the result of his intoxication with multiple substances." 

       The State presented two experts: Dr. Stalberg, the psychiatrist who had examined Pinholster in the middle of trial, and Dr. David Rudnick. Although Dr. Stalberg maintained  that  Pinholster suffered from antisocial personality disorder, which was his original diagnosis in the middle of trial, he again emphasized that there was "voluminous" and "compelling" mitigation evidence that had not previously been made available to him or presented to the jury.  He stated that conversations with Pinholster's family revealed that he and his siblings were "raised like animals, wild animals," and he opined that Pinholster's upbringing was a risk factor for antisocial personality disorder.. (Pinholster's upbringing "would speak volumes, looking at it from a mitigation point of view"). And he agreed that the mitigation evidence presented at trial was "profoundly misleading.". Dr. Rudnick testified that Pinholster suffered from antisocial personality disorder.
     The State also introduced into evidence the 1978 probation report that Pinholster's counsel had in their possession at the time of his trial. The report demonstrated that counsel were aware that Pinholster was in classes for educationally handicapped children, that he was committed to a state hospital for emotionally handicapped children, and that he suffered two "severe head injuries." 
      Much of the evidence presented at the federal hearing was duplicative of the evidence submitted to the California Supreme Court. The additional evidence presented at the hearing only confirmed that the California Supreme Court could not reasonably have rejected Pinholster's claim. 
       For example, the probation report presented by the State confirmed that counsel had in their possession information that would have led any reasonable attorney "to investigate further." Counsel nevertheless took no action to investigate these leads.
     Pinholster's experts opined that his childhood head traumas likely resulted in brain injury and conferred a   risk of epilepsy. Although the State presented testimony that Pinholster had antisocial personality disorder, it was not clear error for the District Court to conclude that jurors could have credited Pinholster's experts. Even the State's own expert, Dr. Stalberg, testified to the "voluminous" mitigation evidence in Pinholster's case. 
      In sum, the evidence confirmed what was already apparent from the state-court record: Pinholster's counsel failed to conduct an adequate mitigation investigation, and there was a reasonable probability that at least one juror confronted with the "voluminous" mitigating evidence counsel should have discovered would have voted to spare Pinholster's life. Ibid. Accordingly, whether on the basis of the state- or federal-court record, the courts below correctly concluded that Pinholster had shown that the California Supreme Court's decision reflected an unreasonable application of Strickland. 
            I cannot agree with either aspect of the Court's ruling. I fear the consequences of the Court's novel interpretation of  section 2254(d)(1) for diligent state habeas petitioners with compelling evidence supporting their claims who were unable, through no fault of their own, to present that evidence to the state court that adjudicated their claims. And the Court's conclusion that the California Supreme Court reasonably denied Pinholster's ineffective-assistance-of-counsel  claim overlooks counsel's failure to investigate obvious avenues of mitigation and the contrast between the woefully inadequate mitigation case they presented and the evidence they should and would have discovered. I respectfully dissent.
Questions for Discussion
 
1. Why does the Supreme Court majority conclude that the trial counsel’s strategy did not constitute ineffective assistance of counsel?                                                                            
2.    Outline Justice Sotomayor disagreements with the majority opinion. 
3.  How would you decide this case? 

 WAS PADILLA DENIED EFFECTIVE ASSISTANCE OF COUNSEL?
PADILLA V. KENTUCKY
___U.S.____ (2010)
Stevens, J.
Issue
Petitioner Jose Padilla, a native of Honduras, has been a lawful permanent resident of the United States for more than 40 years. Padilla served this Nation with honor as a member of the U. S. Armed Forces during the Vietnam War. He now faces deportation after pleading guilty to the transportation of a large amount of marijuana in his tractor-trailer in the Commonwealth of Kentucky.  
Facts
In this postconviction proceeding, Padilla claims that his counsel not only failed to advise him of this consequence prior to his entering the plea, but also told him that he “ ‘did not have to worry about immigration status since he had been in the country so long.’ ” Padilla relied on his counsel’s erroneous advice when he pleaded guilty to the drug charges that made his deportation virtually mandatory. He alleges that he would have insisted on going to trial if he had not received incorrect advice from his attorney.   Assuming the truth of his allegations, the Supreme Court of Kentucky denied Padilla postconviction relief without the benefit of an evidentiary hearing. The court held that the Sixth Amendment’s  guarantee of effective assistance of counsel does not protect a criminal defendant from erroneous advice about deportation because it is merely a “collateral” consequence of his conviction. In its view, neither counsel’s failure to advise petitioner about the possibility of removal, nor counsel’s incorrect advice, could provide a basis for relief.   We granted certiorari to decide whether, as a matter of federal law, Padilla’s counsel had an obligation to advise him that the offense to which he was pleading guilty would result in his removal from this country. 
Reasoning
 he landscape of federal immigration law has changed dramatically over the last 90 years. While once there was only a narrow class of deportable offenses and judges wielded broad discretionary authority to prevent deportation, immigration reforms over time have expanded the class of deportable offenses and limited the authority of judges to alleviate the harsh consequences of deportation. The “drastic measure” of deportation or removal, , is now virtually inevitable for a vast number of noncitizens convicted of crimes.   The Nation’s first 100 years was “a period of unimpeded immigration.”  An early effort to empower the President to order the deportation of those immigrants he “judge[d] dangerous to the peace and safety of the United States,” Act of June 25, 1798, ch. 58, 1 Stat. 571was short lived and unpopular. Gordon §1.2, at 5. It was not until 1875 that Congress first passed a statute barring convicts and prostitutes from entering the country, Act of Mar. 3, 1875, ch. 141, 18 Stat.477. Gordon §1.2b, at 6. In 1891, Congress added to the list of excludable persons those “who have been convicted of a felony or other infamous crime or misdemeanor involving moral turpitude.” Act of Mar. 3, 1891, ch. 551, 26 Stat. 1084.  The Immigration and Nationality Act of 1917 (1917 Act) brought “radical changes” to our law. S. Rep. No. 1515, 81st Cong., 2d Sess., pp. 54–55 (1950). For the first time in our history, Congress made classes of noncitizens deportable based on conduct committed on American soil. Section 19 of the 1917 Act authorized the deportation of “any alien who is hereafter sentenced to imprisonment for a term of one year or more because of conviction in this country of a crime involving moral turpitude, committed within five years after the entry of the alien to the United States … .” 39 Stat. 889. And §19 also rendered deportable noncitizen recidivists who commit two or more crimes of moral turpitude at any time after entry.  Congress did not, however, define the term “moral turpitude.”                                                                                                              While the 1917 Act was “radical” because it authorized deportation as a consequence of certain convictions, the Act also included a critically important procedural protection to minimize the risk of unjust deportation: At the time of sentencing or within 30 days thereafter, the sentencing judge in both state and federal prosecutions had the power to make a recommendation “that such alien shall not be deported.” Id., at 890. This procedure, known as a judicial recommendation against deportation, or JRAD, had the effect of binding the Executive to prevent deportation; the statute was “consistently … interpreted as giving the sentencing judge conclusive authority to decide whether a particular conviction should be disregarded as a basis for deportation,” Thus, from 1917 forward, there was no such creature as an automatically deportable offense. Even as the class of deportable offenses expanded, judges retained discretion to ameliorate unjust results on a case-by-case basis. 
     Although narcotics offenses—such as the offense at issue in this case—provided a distinct basis for deportation as early as 1922, the JRAD procedure was generally available to avoid deportation in narcotics convictions. Except for “technical, inadvertent and insignificant violations of the laws relating to narcotics,” it appears that courts treated narcotics offenses as crimes involving moral turpitude for purposes of the 1917 Act’s broad JRAD provision.   In light of both the steady expansion of deportable offenses and the significant ameliorative effect of a JRAD, it is unsurprising that, in the wake of Strickland v. Washington , the Second Circuit held that the  Sixth Amendment right to effective assistance of counsel applies to a JRAD request or lack thereof. In its view, seeking a JRAD was “part of the sentencing” process, even if deportation itself is a civil action. Under the Second Circuit’s reasoning, the impact of a conviction on a noncitizen’s ability to remain in the country was a central issue to be resolved during the sentencing process—not merely a collateral matter outside the scope of counsel’s duty to provide effective representation.                                                                                                          However, the JRAD procedure is no longer part of our law. Congress first circumscribed the JRAD provision in the 1952 Immigration and Nationality Act (INA), and in 1990 Congress entirely eliminated it . In 1996, Congress also eliminated the Attorney General’s authority to grant discretionary relief from deportation, an authority that had been exercised to prevent the deportation of over 10,000 noncitizens during the 5-year period prior to 1996. Under contemporary law, if a noncitizen has committed a removable offense after the 1996 effective date of these amendments, his removal is practically inevitable but for the possible exercise of limited remnants of equitable discretion vested in the Attorney General to cancel removal for noncitizens convicted of particular classes of offenses…. [T] discretionary relief is not available for an offense related to trafficking in a controlled substance.                                        
     These changes to our immigration law have dramatically raised the stakes of a noncitizen’s criminal conviction. The importance of accurate legal advice for noncitizens accused of crimes has never been more important. These changes confirm our view that, as a matter of federal law, deportation is an integral part—indeed, sometimes the most important part —of the penalty that may be imposed on noncitizen defendants who plead guilty to specified crimes.                                                                                                               
     Before deciding whether to plead guilty, a defendant is entitled to “the effective assistance of competent counsel.” The Supreme Court of Kentucky rejected Padilla’s ineffectiveness claim on the ground that the advice he sought about the risk of deportation concerned only collateral matters, i.e. , those matters not within the sentencing authority of the state trial court. In its view, “collateral consequences are outside the scope of representation required by the Sixth Amendment, therefore, the “failure of defense counsel to advise the defendant of possible deportation consequences is not cognizable as a claim for ineffective assistance of counsel.”The Kentucky high court is far from alone in this view.                                                                                                     We, however, have never applied a distinction between direct and collateral consequences to define the scope of constitutionally “reasonable professional assistance” required under Strickland. Whether that distinction is appropriate is a question we need not consider in this case because of the unique nature of deportation.                                             
 We have long recognized that deportation is a particularly severe “penalty,”; but it is not, in a strict sense, a criminal sanction. Although removal proceedings are civil in nature,  deportation is nevertheless intimately related to the criminal process. Our law has enmeshed criminal convictions and the penalty of deportation for nearly a century. And, importantly, recent changes in our immigration law have made removal nearly an automatic result for a broad class of noncitizen offenders. Thus, we find it “most difficult” to divorce the penalty from the conviction in the deportation context. Moreover, we are quite confident that noncitizen defendants facing a risk of deportation for a particular offense find it even more difficult.  Deportation as a consequence of a criminal conviction is, because of its close connection to the criminal process, uniquely difficult to classify as either a direct or a collateral consequence. The collateral versus direct distinction is thus ill-suited to evaluating a Strickland claim concerning the specific risk of deportation. We conclude that advice regarding deportation is not categorically removed from the ambit of the Sixth Amendment  right to counsel. Strickland applies to Padilla’s claim.                                                                                                                                 Under Strickland , we first determine whether counsel’s representation “fell below an objective standard of reasonableness.” Then we ask whether “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.” The first prong—constitutional deficiency—is necessarily linked to the practice and expectations of the legal community: “The proper measure of attorney performance remains simply reasonableness under prevailing professional norms.”  We long have recognized that “[p]revailing norms of practice as reflected in American Bar Association standards and the like … are guides to determining what is reasonable … .”, and not “inexorable commands,” these standards may be valuable measures of the prevailing professional norms of effective representation, especially as these standards have been adapted to deal with the intersection of modern criminal prosecutions and immigration law.                                                                                              
     The weight of prevailing professional norms supports the view that counsel must advise her client regarding the risk of deportation. “[A]uthorities of every stripe—including the American Bar Association, criminal defense and public defender organizations, authoritative treatises, and state and city bar publications—universally require defense attorneys to advise as to the risk of deportation consequences for non-citizen clients … .”  We too have previously recognized that “ ‘[p]reserving the client’s right to remain in the United States may be more important to the client than any potential jail sentence.’ ” In the instant case, the terms of the relevant immigration statute are succinct, clear, and explicit in defining the removal consequence for Padilla’s conviction. (“Any alien who at any time after admission has been convicted of a violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the United States or a foreign country relating to a controlled substance … , other than a single offense involving possession for one’s own use of 30 grams or less of marijuana, is deportable”). Padilla’s counsel could have easily determined that his plea would make him eligible for deportation simply from reading the text of the statute, which addresses not some broad classification of crimes but specifically commands removal for all controlled substances convictions except for the most trivial of marijuana possession offenses. Instead, Padilla’s counsel provided him false assurance that his conviction would not result in his removal from this country. This is not a hard case in which to find deficiency: The consequences of Padilla’s plea could easily be determined from reading the removal statute, his deportation was presumptively mandatory, and his counsel’s advice was incorrect.                                                                                                             
    Immigration law can be complex, and it is a legal specialty of its own. Some members of the bar who represent clients facing criminal charges, in either state or federal court or both, may not be well versed in it. There will, therefore, undoubtedly be numerous situations in which the deportation consequences of a particular plea are unclear or uncertain. The duty of the private practitioner in such cases is more limited. When the law is not succinct and straightforward, a criminal defense attorney need do no more than advise a noncitizen client that pending criminal charges may carry a risk of adverse immigration consequences. But when the deportation consequence is truly clear, as it was in this case, the duty to give correct advice is equally clear.                                                  
     Accepting his allegations as true, Padilla has sufficiently alleged constitutional deficiency to satisfy the first prong of Strickland . Whether Padilla is entitled to relief on his claim will depend on whether he can satisfy Strickland ’s second prong, prejudice, a matter we leave to the Kentucky courts to consider in the first instance.                                              
The Solicitor General has urged us to conclude that Strickland applies to Padilla’s claim only to the extent that he has alleged affirmative misadvice. In the United States’ view, “counsel is not constitutionally required to provide advice on matters that will not be decided in the criminal case … ,” though counsel is required to provide accurate advice if she chooses to discusses these matters.                                                                                
A holding limited to affirmative misadvice would invite two absurd results. First, it would give counsel an incentive to remain silent on matters of great importance, even when answers are readily available. Silence under these circumstances would be fundamentally at odds with the critical obligation of counsel to advise the client of “the advantages and disadvantages of a plea agreement.” When attorneys know that their clients face possible exile from this country and separation from their families, they should not be encouraged to say nothing at all. Second, it would deny a class of clients least able to represent themselves the most rudimentary advice on deportation even when it is readily available. It is quintessentially the duty of counsel to provide her client with available advice about an issue like deportation and the failure to do so “clearly satisfies the first prong of the Strickland analysis.”                                                                                        We have given serious consideration to the concerns that the Solicitor General, respondent  and amici have stressed regarding the importance of protecting the finality of convictions obtained through guilty pleas. We confronted a similar “floodgates” concern in Hill, but nevertheless applied Strickland to a claim that counsel had failed to advise the client regarding his parole eligibility before he pleaded guilty.  A flood did not follow in that decision’s wake. Surmounting Strickland ’s high bar is never an easy task. Moreover, to obtain relief on this type of claim, a petitioner must convince the court that a decision to reject the plea bargain would have been rational under the circumstances. There is no reason to doubt that lower courts—now quite experienced with applying Strickland —can effectively and efficiently use its framework to separate specious claims from those with substantial merit.                                                                                                                               It seems unlikely that our decision today will have a significant effect on those convictions already obtained as the result of plea bargains. For at least the past 15 years, professional norms have generally imposed an obligation on counsel to provide advice on the deportation consequences of a client’s plea. We should, therefore, presume that counsel satisfied their obligation to render competent advice at the time their clients considered pleading guilty.  Likewise, although we must be especially careful about recognizing new grounds for attacking the validity of guilty pleas, in the 25 years since we first applied Strickland to claims of ineffective assistance at the plea stage, practice has shown that pleas are less frequently the subject of collateral challenges than convictions obtained after a trial. Pleas account for nearly 95% of all criminal convictions. But they account for only approximately 30% of the habeas petitions filed. The nature of relief secured by a successful collateral challenge to a guilty plea—an opportunity to withdraw the plea and proceed to trial—imposes its own significant limiting principle: Those who collaterally attack their guilty pleas lose the benefit of the bargain obtained as a result of the plea. Thus, a different calculus informs whether it is wise to challenge a guilty plea in a habeas proceeding because, ultimately, the challenge may result in a less favorable outcome for the defendant, whereas a collateral challenge to a conviction obtained after a jury trial has no similar downside potential.                                         
Finally, informed consideration of possible deportation can only benefit both the State and noncitizen defendants during the plea-bargaining process. By bringing deportation consequences into this process, the defense and prosecution may well be able to reach agreements that better satisfy the interests of both parties. As in this case, a criminal episode may provide the basis for multiple charges, of which only a subset mandate deportation following conviction. Counsel who possess the most rudimentary understanding of the deportation consequences of a particular criminal offense may be able to plea bargain creatively with the prosecutor in order to craft a conviction and sentence that reduce the likelihood of deportation, as by avoiding a conviction for an offense that automatically triggers the removal consequence. At the same time, the threat of deportation may provide the defendant with a powerful incentive to plead guilty to an offense that does not mandate that penalty in exchange for a dismissal of a charge that does.   In sum, we have long recognized that the negotiation of a plea bargain is a critical phase of litigation for purposes of the Sixth Amendment right to effective assistance of counsel. The severity of deportation—“the equivalent of banishment or exile,”—only underscores how critical it is for counsel to inform her noncitizen client that he faces a risk of deportation. 
Holding 
     It is our responsibility under the Constitution to ensure that no criminal defendant—whether a citizen or not—is left to the “mercies of incompetent counsel.” To satisfy this responsibility, we now hold that counsel must inform her client whether his plea carries a risk of deportation. Our longstanding Sixth Amendment precedents, the seriousness of deportation as a consequence of a criminal plea, and the concomitant impact of deportation on families living lawfully in this country demand no less.      Taking as true the basis for his motion for postconviction relief, we have little difficulty concluding that Padilla has sufficiently alleged that his counsel was constitutionally deficient. Whether Padilla is entitled to relief will depend on whether he can demonstrate prejudice as a result thereof, a question we do not reach because it was not passed on below. The judgment of the Supreme Court of Kentucky is reversed, and the case is remanded for further proceedings not inconsistent with this opinion. 
Justice Alito, concurring
While mastery of immigration law is not required by Strickland , several considerations support the conclusion that affirmative misadvice regarding the removal consequences of a conviction may constitute ineffective assistance.   First, a rule prohibiting affirmative misadvice regarding a matter as crucial to the defendant’s plea decision as deportation appears faithful to the scope and nature of the Sixth Amendment duty this Court has recognized in its past cases. In particular, we have explained that “a guilty plea cannot be attacked as based on inadequate legal advice unless counsel was not ‘a reasonably competent attorney’ and the advice was not ‘within the range of competence demanded of attorneys in criminal cases .’ ”. As the Court appears to acknowledge, thorough understanding of the intricacies of immigration law is not “within the range of competence demanded of attorneys in criminal cases .” “Immigration law can be complex, and it is a legal specialty of its own. Some members of the bar who represent clients facing criminal charges, in either state or federal court or both, may not be well versed in it”). By contrast, reasonably competent attorneys should know that it is not appropriate or responsible to hold themselves out as authorities on a difficult and complicated subject matter with which they are not familiar. Candor concerning the limits of one’s professional expertise, in other words, is within the range of duties reasonably expected of defense attorneys in criminal cases. As the dissenting judge on the Kentucky Supreme Court put it, “I do not believe it is too much of a burden to place on our defense bar the duty to say, ‘I do not know.’”  Second, incompetent advice distorts the defendant’s decision-making process and seems to call the fairness and integrity of the criminal proceeding itself into question. When a defendant opts to plead guilty without definitive information concerning the likely effects of the plea, the defendant can fairly be said to assume the risk that the conviction may carry indirect consequences of which he or she is not aware. That is not the case when a defendant bases the decision to plead guilty on counsel’s express misrepresentation that the defendant will not be removable. In the latter case, it seems hard to say that the plea was entered with the advice of constitutionally competent counsel—or that it embodies a voluntary and intelligent decision to forsake constitutional rights. (“The benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result”).  Third, a rule prohibiting unreasonable misadvice regarding exceptionally important collateral matters would not deter or interfere with ongoing political and administrative efforts to devise fair and reasonable solutions to the difficult problem posed by defendants who plead guilty without knowing of certain important collateral consequences.                                                                                                  
     Finally, the conclusion that affirmative misadvice regarding the removal consequences of a conviction can give rise to ineffective assistance would, unlike the Court’s approach, not require any upheaval in the law. As the Solicitor General points out, “[t]he vast majority of the lower courts considering claims of ineffective assistance in the plea context have [distinguished] between defense counsel who remain silent and defense counsel who give affirmative misadvice.” …[I]t appears that no court of appeals holds that affirmative misadvice concerning collateral consequences in general and removal in particular can never give rise to ineffective assistance. In short, the considered and thus far unanimous view of the lower federal courts charged with administering Strickland clearly supports the conclusion that that Kentucky Supreme Court’s position goes too far.  In concluding that affirmative misadvice regarding the removal consequences of a criminal conviction may constitute ineffective assistance, I do not mean to suggest that the Sixth Amendment does no more than require defense counsel to avoid misinformation. When a criminal defense attorney is aware that a client is an alien, the attorney should advise the client that a criminal conviction may have adverse consequences under the immigration laws and that the client should consult an immigration specialist if the client wants advice on that subject. By putting the client on notice of the danger of removal, such advice would significantly reduce the chance that the client would plead guilty under a mistaken premise.                                                                  
 In sum, a criminal defense attorney should not be required to provide advice on immigration law, a complex specialty that generally lies outside the scope of a criminal defense attorney’s expertise. On the other hand, any competent criminal defense attorney should appreciate the extraordinary importance that the risk of removal might have in the client’s determination whether to enter a guilty plea. Accordingly, unreasonable and incorrect information concerning the risk of removal can give rise to an ineffectiveness claim. In addition, silence alone is not enough to satisfy counsel’s duty to assist the client. Instead, an alien defendant’s Sixth Amendment right to counsel is satisfied if defense counsel advises the client that a conviction may have immigration consequences, that immigration law is a specialized field, that the attorney is not an immigration lawyer, and that the client should consult an immigration specialist if the client wants advice on that subject. 

Justice Scalia, dissenting
 There is no basis in text or in principle to extend the constitutionally required advice regarding guilty pleas beyond those matters germane to the criminal prosecution at hand—to wit, the sentence that the plea will produce, the higher sentence that conviction after trial might entail, and the chances of such a conviction. Such matters fall within “the range of competence demanded of attorneys in criminal cases,” We have never held, as the logic of the Court’s opinion assumes, that once counsel is appointed all professional responsibilities of counsel—even those extending beyond defense against the prosecution—become constitutional commands. Because the subject of the misadvice here was not the prosecution for which Jose Padilla was entitled to effective assistance of counsel, the  Sixth Amendment has no application. 
     Adding to counsel’s duties an obligation to advise about a conviction’s collateral consequences has no logical stopping-point.  
“[A] criminal convictio[n] can carry a wide variety of consequences other than conviction and sentencing, including civil commitment, civil forfeiture, the loss of the right to vote, disqualification from public benefits, ineligibility to possess firearms, dishonorable discharge from the Armed Forces, and loss of business or professional licenses. . . . All of those consequences are ‘serious,’ … .” 
It is difficult to believe that the warning requirement would not be extended, for example, to the risk of heightened sentences in later federal prosecutions pursuant to the Armed Career Criminal Act. We could expect years of elaboration upon these new issues in the lower courts, prompted by the defense bar’s devising of ever-expanding categories of plea-invalidating misadvice and failures to warn—not to mention innumerable evidentiary hearings to determine whether misadvice really occurred or whether the warning was really given. 
Questions for Discussion                                                                                                               1.  Can you explain the holding of the Court in Padilla and why the case is remanded to the Supreme Court of Kentucky for “further proceedings not inconsistent with this opinion?”                                                                                                                                               
2.  Why did the lawyer’s actions in Padilla fall “below an objective standard of reasonableness.”                                                                                                                        
3.   Summarize why Justice Stevens imposes an affirmative duty on lawyers to inform defendants of the impact on their immigration status of a guilty plea? Can you explain Justice Alito’s disagreement with Justice Stevens?                                                                                
4.  What is the reason that Justice Stevens concludes that Padilla will not “open the floodgates” of challenges to plea bargains?                                                                               
 5.  Is Justice Scalia correct that Padilla will result in an expansion of  the types of information that a defense attorney negotiating a plea bargain will be required to tell a defendant?  Do you agree that this will open the door to an increase in the claims for ineffective assistance of counsel.
 Case of ANDRUS V. TEXAS

ANDRUS V. TEXAS 
2020
ISSUE
Did Andrus demonstrate his lawyer’s deficient performance under Strickland v. Washington and establish that his lawyers deficient performance prejudice him. 
 
FACTS 
Death-sentenced petitioner Terence Andrus was six years old when his mother began selling drugs out of the apartment where Andrus and his four siblings lived. To fund a spiraling drug addiction, Andrus’ mother also turned to prostitution. By the time Andrus was 12, his mother regularly spent entire weekends, at times weeks, away from her five children to binge on drugs. When she did spend time around her children, she often was high and brought with her a revolving door of drug-addicted, sometimes physically violent, boyfriends. Before he reached adolescence, Andrus took on the role of caretaker for his four siblings.
 When Andrus was 16, he allegedly served as a lookout while his friends robbed a woman. He was sent to a juvenile detention facility where, for 18 months, he was steeped in gang culture, dosed on high quantities of psychotropic drugs, and frequently relegated to extended stints of solitary confinement. The ordeal left an already traumatized Andrus all but suicidal. Those suicidal urges resurfaced later in Andrus’ adult life.
     In 2008, 20-year-old Terence Andrus unsuccessfully attempted a carjacking in a grocery-store parking lot while under the influence of PCP-laced marijuana. During the bungled attempt, Andrus fired multiple shots, killing car owner Avelino Diaz and bystander Kim-Phuong Vu Bui. The State charged Andrus with capital murder.
 At the guilt phase of trial, Andrus’ defense counsel declined to present an opening statement. After the State rested its case, the defense immediately rested as well. In  his closing argument, defense counsel conceded Andrus’ guilt and informed the jury that the trial would “boil down to the punishment phase,” emphasizing that “that’s where we are going to be fighting.” The jury found Andrus guilty of capital murder.
 Trial then turned to the punishment phase. Once again, Andrus’ counsel presented no opening statement. In its 3-day case in aggravation, the State put forth evidence that Andrus had displayed aggressive and hostile behavior while confined in a juvenile detention center; that Andrus had tattoos indicating gang affiliations; and that Andrus had hit, kicked, and thrown excrement at prison officials while awaiting trial. The State also presented evidence tying Andrus to an aggravated robbery of a dry-cleaning business. Counsel raised no material objections to the State’s evidence and cross-examined the State’s witnesses only briefly.
 When it came to the defense’s case in mitigation, counsel first called Andrus’ mother to testify. The direct examination focused on Andrus’ basic biographical information and did not reveal any difficult circumstances in Andrus’ childhood. Andrus’ mother testified that Andrus had an “excellent” relationship with his siblings and grandparents. . She also insisted that Andrus “didn’t have access to” “drugs or pills in [her] household,” and that she would have “counsel[ed] him” had she found out that he was using drugs.
 The second witness was Andrus’ biological father, Michael Davis, with whom Andrus had lived for about a year when Andrus was around 15 years old. Davis had been in and out of prison for much of Andrus’ life and, before he appeared to testify, had not seen Andrus in more than six years. The bulk of Davis’ direct examination explored such topics as Davis’ criminal history and his relationship with Andrus’ mother. Toward the end of the direct examination, counsel elicited testimony that Andrus had been “good  around [Davis]” during the 1-year period he had lived with Davis. .
 Once Davis stepped down, Andrus’ counsel informed the court that the defense rested its case and did not intend to call any more witnesses. After the court questioned counsel about this choice during a sidebar discussion, however, counsel changed his mind and decided to call additional witnesses.
 Following a court recess, Andrus’ counsel called Dr. John Roache as the defense’s only expert witness. Counsel’s terse direct examination focused on the general effects of drug use on developing adolescent brains. On cross-examination, the State quizzed Dr. Roache about the relevance and purpose of his testimony, probing pointedly whether Dr. Roache “drove three hours from San Antonio to tell the jury . . . that people change their behavior when they use drugs.” 
 Counsel next called James Martins, a prison counselor who had worked with Andrus. Martins testified that Andrus “started having remorse” in the past two months and was “making progress.”  On cross-examination, the State emphasized that Andrus’ feelings of remorse had manifested only recently, around the time trial began.
 Finally, Andrus himself testified. Contrary to his mother’s depiction of his upbringing, he stated that his mother had started selling drugs when he was around six years old, and that he and his siblings were often home alone when they were growing up. He also explained that he first started using drugs regularly around the time he was 15. All told, counsel’s questioning about Andrus’ childhood comprised four pages of the trial transcript. The State on cross declared, “I have not heard one mitigating circumstance in your life.” 
 The jury sentenced Andrus to death.
 After an unsuccessful direct appeal, Andrus filed a state habeas application, principally alleging that his trial counsel was ineffective for failing to investigate or present available mitigation evidence. During an 8-day evidentiary hearing, Andrus presented what the Texas trial court characterized as a “tidal wave of information . . . with regard to mitigation.” 
 The evidence revealed a childhood marked by extreme neglect and privation, a family environment filled with violence and abuse. Andrus was born into a neighborhood of Houston, Texas, known for its frequent shootings, gang fights, and drug overdoses. Andrus’ mother had Andrus, her second of five children, when she was 17. The children’s fathers never stayed as part of the family. One of them raped Andrus’ younger half sister when she was a child. The others—some physically abusive toward Andrus’ mother, all addicted to drugs and carrying criminal histories—constantly flitted in and out of the picture.
 Starting when Andrus was young, his mother sold drugs and engaged in prostitution. She often made her drug sales at home, in view of Andrus and his siblings. She also habitually used drugs in front of them, and was high more often than not. In her frequently disoriented state, she would leave her children to fend for themselves. Many times, there was not enough food to eat.
 After her boyfriend was killed in a shooting, Andrus’ mother became increasingly dependent on drugs and neglectful of her children. As a close family friend attested, Andrus’ mother “would occasionally just take a week or a weekend and binge [on drugs]. She would get a room somewhere and just go at it.” 
 With the children often left on their own, Andrus assumed responsibility as the head of the household for his four siblings, including his older brother with special needs. Andrus was around 12 years old at the time. He cleaned for his siblings, put them to bed, cooked breakfast for them, made sure they got ready for school, helped them with their homework, and made them dinner. According to his siblings, Andrus was “a protective older brother” who “kept on to [them] to stay out of trouble.”  Andrus, by their account, was “very caring and very loving,” “liked to make people laugh,” and “never liked to see people cry.” While attempting to care for his siblings, Andrus struggled with mental-health issues: When he was only 10 or 11, he was diagnosed with affective psychosis.
 At age 16, Andrus was sentenced to a juvenile detention center run by the Texas Youth Commission (TYC), for allegedly “serv[ing] as the ‘lookout’ ” while he and his friends robbed a woman of her purse. While in TYC custody, Andrus was prescribed high doses of psychotropic drugs carrying serious adverse side effects. He also spent extended periods in isolation, often for purported infractions like reporting that he had heard voices telling him to do bad things. TYC records on Andrus noted multiple instances of self-harm and threats of suicide. After 18 months in TYC custody, Andrus was transferred to an adult prison facility.
 Not long after Andrus’ release from prison at age 18, Andrus attempted the fatal carjacking that resulted in his capital convictions. While incarcerated awaiting trial, Andrus tried to commit suicide. He slashed his wrist with a razor  blade and used his blood to smear messages on the walls, beseeching the world to “[j]ust let [him] die.” 
 After considering all the evidence at the hearing, the Texas trial court concluded that Andrus’ counsel had been ineffective for “failing to investigate and present mitigating evidence regarding [Andrus’] abusive and neglectful childhood.” . The court observed that the reason Andrus’ jury did not hear “relevant, available, and persuasive mitigating evidence” was that trial counsel had “fail[ed] to investigate and present all other mitigating evidence.”  The court explained that “there [is] ample mitigating evidence which could have, and should have, been presented at the punishment phase of [Andrus’] trial.”  For that reason, the court concluded that counsel had been constitutionally ineffective, and that habeas relief, in the form of a new punishment trial, was warranted. 
 The Texas Court of Criminal Appeals rejected the trial court’s recommendation to grant habeas relief. In an unpublished per curiam order, the Court of Criminal Appeals concluded without elaboration that Andrus had “fail[ed] to meet his burden under Strickland v. Washington,  to show by a preponderance of the evidence that his counsel’s representation fell below an objective standard of reasonableness and that there was a reasonable probability that the result of the proceedings would have been different but for counsel’s deficient performance.” App. to Pet. for Cert. 7–8. A concurring opinion reasoned that, even if counsel had provided deficient performance under Strickland, Andrus could not show that counsel’s deficient performance prejudiced him.  Andrus petitioned for a writ of certiorari. …
REASONING
To prevail on a Sixth Amendment  claim alleging ineffective assistance of counsel, a defendant must show that his counsel’s performance was deficient and that his counsel’s deficient performance prejudiced him. Strickland,. To show deficiency, a defendant must show that “counsel’s representation fell below an objective standard of reasonableness.” And to establish prejudice, a defendant must show “that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.” 
 “It is unquestioned that under prevailing professional norms at the time of [Andrus’] trial, counsel had an ‘obligation to conduct a thorough investigation of the defendant’s background.’ ” Counsel in a death-penalty case has “ ‘a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary.’ ” “‘In any ineffectiveness case, a particular decision not to investigate must be directly assessed for reasonableness in all the circumstances, applying a heavy measure of deference to counsel’s judgments.’ ” 
  Here, the habeas record reveals that Andrus’ counsel fell short of his obligation in multiple ways: First, counsel performed almost no mitigation investigation, overlooking vast tranches of mitigating evidence. Second, due to counsel’s failure to investigate compelling mitigating evidence, what little evidence counsel did present backfired by bolstering the State’s aggravation case. Third, counsel failed adequately to investigate the State’s aggravating evidence, thereby forgoing critical opportunities to rebut the case in aggravation. Taken together, those deficiencies effected an unconstitutional abnegation of prevailing professional norms.
 To assess whether counsel exercised objectively reasonable judgment under prevailing professional standards, we first ask “whether the investigation supporting counsel’s decision not to introduce mitigating evidence of [Andrus’] background was itself reasonable.”  Here, plainly not. Although counsel nominally put on a case in mitigation in that counsel in fact called witnesses to the stand after the prosecution rested, the record leaves no doubt that counsel’s investigation to support that case was an empty exercise.
 To start, counsel was, by his own admissions at the habeas hearing, barely acquainted with the witnesses who testified during the case in mitigation. Counsel acknowledged that the first time he met Andrus’ mother was when she was subpoenaed to testify, and the first time he met Andrus’ biological father was when he showed up at the courthouse to take the stand. Counsel also admitted that he did not get in touch with the third witness (Dr. Roache) until just before voir dire, and became aware of the final witness (Martins) only partway through trial. Apart from  some brief pretrial discussion with Dr. Roache, who averred that he was “struck by the extent to which [counsel] appeared unfamiliar” with pertinent issues, counsel did not prepare the witnesses or go over their testimony before calling them to the stand. 
 Over and over during the habeas hearing, counsel acknowledged that he did not look into or present the myriad tragic circumstances that marked Andrus’ life. For instance, he did not know that Andrus had attempted suicide in prison, or that Andrus’ experience in the custody of the TYC left him badly traumatized. Aside from Andrus’ mother and biological father, counsel did not meet with any of Andrus’ close family members, all of whom had disturbing stories about Andrus’ upbringing. As a clinical psychologist testified at the habeas hearing, Andrus suffered “very pronounced trauma” and posttraumatic stress disorder symptoms from, among other things, “severe neglect” and exposure to domestic violence, substance abuse, and death in his childhood. Counsel uncovered none of that evidence. Instead, he “abandoned [his] investigation of [Andrus’] background after having acquired only rudimentary knowledge of his history from a narrow set of sources.” 
 On top of that, counsel “ignored pertinent avenues for investigation of which he should have been aware,” and indeed was aware. At trial, counsel averred that his review did not reveal that Andrus had any mental-health issues. But materials prepared by a mitigation expert well before trial had pointed out that Andrus had been “diagnosed with affective psychosis,” a mental-health condition marked by symptoms such as depression, mood lability, and emotional dysregulation. At the habeas hearing, counsel admitted that he “recall[ed] noting,” based on the mitigation expert’s materials, that Andrus had been “diagnosed with this seemingly serious  mental health issue.” He also acknowledged that a clinical psychologist briefly retained to examine a limited sample of Andrus’ files had informed him that Andrus may have schizophrenia. Clearly, “the known evidence would [have] le[d] a reasonable attorney to investigate further. Yet counsel disregarded, rather than explored, the multiple red flags.
 In short, counsel performed virtually no investigation, either of the few witnesses he called during the case in mitigation, or of the many circumstances in Andrus’ life that could have served as powerful mitigating evidence. The untapped body of mitigating evidence was, as the habeas hearing revealed, simply vast.
 “[C]ounsel’s failure to uncover and present [the] voluminous mitigating evidence,” moreover, cannot “be justified as a tactical decision.” Despite repeated questioning, counsel never offered, and no evidence supports, any tactical rationale for the pervasive oversights and lapses here. Instead, the overwhelming weight of the record shows that counsel’s “failure to investigate thoroughly resulted from inattention, not reasoned strategic judgment.” That failure is all the more alarming given that counsel’s purported strategy was to concede guilt and focus on mitigation. Indeed, counsel justified his decision to present “basically” “no defense” during the guilt phase by stressing that he intended to train his efforts on the case in mitigation.. As the habeas hearing laid bare, that representation blinked reality. Simply put, “the scope of counsel’s [mitigation] investigation” approached nonexistent. 

 No doubt due to counsel’s failure to investigate the case in mitigation, much of the so-called mitigating evidence he offered unwittingly aided the State’s case in aggravation.  Counsel’s introduction of seemingly aggravating evidence confirms the gaping distance between his performance at trial and objectively reasonable professional judgment.
 The testimony elicited from Andrus’ mother best illustrates this deficiency. First to testify during the case in mitigation, Andrus’ mother sketched a portrait of a tranquil upbringing, during which Andrus got himself into trouble despite his family’s best efforts. On her account, Andrus fell into drugs entirely on his own: Drugs were not available at home, Andrus did not use them at home, and she would have intervened had she known about Andrus’ drug habits. Andrus, his mother related to the jury, “[k]ind of ” “just decided he didn’t want to do what [she] told him to do.” .
 Even though counsel called Andrus’ mother as a defense witness, he was ill-prepared for her testimony. Andrus told counsel that his mother was being untruthful on the stand, but counsel made no real attempt to probe the accuracy of her testimony. Later, at the habeas hearing, counsel conceded that Andrus’ mother had been a “hostile” witness.  He further admitted that he “[did not] know if [Andrus’ mother] was telling the truth,” and could not even say that he had known what Andrus’ mother would say on the stand, because he had not “done any independent investigation” of her. 
 None of that inaction was for want of warning. During the habeas proceedings, a mitigation specialist averred that she had alerted Andrus’ counsel to her concerns about Andrus’ mother well before trial. In a short interview with the mitigation specialist, Andrus’ mother had stated that she “had too many kids,” and had taken out a $10,000 life-insurance policy on Andrus on which she would be able to collect were Andrus executed. Troubled by these comments, the mitigation specialist “specifically discussed with [Andrus’ counsel] the fact that [Andrus’ mother] was not being a cooperative witness and  might not have Andrus’ best interests motivating her behavior.” But Andrus’ counsel did not heed the caution.
 Turning a bad situation worse, counsel’s uninformed decision to call Andrus’ mother ultimately undermined Andrus’ own testimony. After Andrus testified that his mother had sold drugs from home when he was a child, counsel promptly pointed out that Andrus “heard [his] mama testify,” and that she “didn’t say anything about selling drugs.” hether counsel merely intended to provide Andrus an opportunity to explain the discrepancy (or, far worse, sought to signal that his client was being deceitful) the jury could have understood counsel’s statements to insinuate that Andrus was lying. Counsel did nothing to dislodge that suggestion, and the damaging exchange occurred only because defense counsel had called a hostile witness in the first place. Plainly, these offerings of seemingly aggravating evidence further demonstrate counsel’s constitutionally deficient performance.
 Having found deficient performance, the question remains whether counsel’s deficient performance prejudiced Andrus. Here, prejudice exists if there is a reasonable probability that, but for his counsel’s ineffectiveness, the jury would have made a different judgment about whether Andrus deserved the death penalty as opposed to a lesser sentence. In assessing whether Andrus has made that showing, the reviewing court must consider “the totality of the available mitigation evidence—both that adduced at trial, and the evidence adduced in the habeas proceeding”—and “reweig[h] it against the evidence in aggravation.” “A proper analysis of prejudice under Strickland would have taken into account the newly uncovered [mitigation] evidence . . . , along with the mitigation evidence introduced during [the defendant’s] penalty phase trial, to assess whether there is a reasonable probability that [the defendant] would have received a different sentence after a constitutionally sufficient mitigation investigation.” And because Andrus’ death sentence required a unanimous jury recommendation, Tex. Code Crim. Proc. Ann., Art. 37.071, prejudice here requires only “a reasonable probability that at least one juror would have struck a different balance” regarding Andrus’ “moral culpability,” 
 According to Andrus, effective counsel would have painted a vividly different tableau of aggravating and mitigating evidence than that presented at trial.  But despite powerful and readily available mitigating evidence, Andrus argues, the Texas Court of Criminal Appeals failed to engage in any meaningful prejudice inquiry. 
 It is unclear whether the Court of Criminal Appeals considered Strickland prejudice at all. Its one-sentence denial of Andrus’ Strickland claim,  does not conclusively reveal whether it determined that Andrus had failed to demonstrate deficient performance under Strickland’s first prong, that Andrus had failed to demonstrate prejudice under Strickland’s second prong, or that Andrus had failed to satisfy both prongs of Strickland.
 Unlike the concurring opinion, however, the brief order of the Court of Criminal Appeals did not analyze Strickland prejudice or engage with the effect the additional mitigating evidence highlighted by Andrus would have had on the jury. What little is evident from the proceeding below is  that the concurring opinion’s analysis of or conclusion regarding prejudice did not garner a majority of the Court of Criminal Appeals. Given that, the court may have concluded simply that Andrus failed to demonstrate deficient performance under the first prong of Strickland (without even reaching the second prong). For the reasons explained above, any such conclusion is erroneous as a matter of law. 
HOLDING
The record before us raises a significant question whether the apparent “tidal wave,” of “available mitigating evidence taken as a whole” might have sufficiently “ ‘influenced the jury’s appraisal’ of [Andrus’] moral culpability” as to establish Strickland prejudice, (That is, at the very least, whether there is a reasonable probability that “at least one juror would have struck a different balance.”) That prejudice inquiry “necessarily require[s] a court to ‘speculate’ as to the effect of the new evidence” on the trial evidence, “regardless of how much or little mitigation evidence was presented during the initial penalty phase.” (“We have never limited the prejudice inquiry under Strickland to cases in which there was  ‘little or no mitigation evidence’ presented”). Given the uncertainty as to whether the Texas Court of Criminal Appeals adequately conducted that weighty and record-intensive analysis in the first instance, we remand for the Court of Criminal Appeals to address Strickland prejudice in light of the correct legal principles articulated above. 

 Justice Alito, with whom Justice Thomas and Justice Gorsuch join, dissenting.
 The Court clears this case off the docket, but it does so on a ground that is hard to take seriously. According to the Court, “[i]t is unclear whether the Court of Criminal Appeals considered Strickland prejudice at all.”, But that reading is squarely contradicted by the opinion of the Court of Criminal Appeals (CCA), which said explicitly that Andrus failed to show prejudice:
 Not only did the CCA clearly hold that Andrus failed to  show prejudice, but there was strong support for that holding in the record  to establish prejudice, Andrus must show “a substantial, not just conceivable, likelihood” that one of the jurors who unanimously agreed on his sentence would not have done so if his trial counsel had presented more mitigation evidence. This inquiry focuses not just on the newly offered mitigation evidence, but on the likelihood that this evidence would have overcome the State’s aggravation evidence.). While providing a lengthy (and one-sided) discussion of Andrus’s mitigation evidence, the Court never acknowledges the volume of evidence that Andrus is prone to brutal and senseless violence and presents a serious danger to those he encounters whether in or out of prison. Instead, the Court says as little as possible about Andrus’s violent record.
 For example, here is what the Court says about the crimes for which he was sentenced to death: “Not long after Andrus’ release from prison at age 18, Andrus attempted the fatal carjacking that resulted in his capital convictions.” 
 Here is what the record shows. According to Andrus’s confession, he left his apartment one evening, “ ‘amped up’ on embalming fluid [PCP] mixed with marijuana, cocaine, and beer,” and looked for a car to “go joy-riding.” In the parking lot of a supermarket, he saw Avelino Diaz drop off his wife, Patty, in front of the store. By his own admission, Andrus approached Diaz’s car with a gun drawn, but he abandoned the carjacking attempt when he saw that the car had a stick shift, which he could not drive. Alerted by a store employee, Patty Diaz ran out of the store and found her husband lying by the side of the car with a bullet wound in the back of his head. He was subsequently pronounced dead.
  After killing Avelino Diaz, Andrus approached a car with two occupants, whom Andrus described as an “old man and old wom[a]n.”  Andrus fired three shots into the car. The first went through the open driver’s side window and hit the passenger, Kim-Phuong Vu Bui, in the head. As the car sped away, Andrus fired a second shot, which entered the back driver’s side window, and a third shot, which “entered at an angle indicating that the shot originated from a farther distance.” Reh’g Op. 3. One of these bullets hit the driver, Steve Bui, in the back. Seeing that blood was coming out of his wife’s mouth, Steve drove her to a hospital and carried her inside, where she died.
 These senseless murders in October 2008 were not Andrus’s first crimes. In 2004, he was placed on probation for a drug offense, but just two weeks later, he committed an armed robbery. Andrus and two others followed a woman to her parents’ home, where they held her at gunpoint and took her purse and gym bag. The woman identified Andrus as the perpetrator who held the gun. 
 For this offense, Andrus was sent to a juvenile facility where he showed such “ ‘significant assaultive behavior’ toward other youths and staff ” that he was eventually transferred to an adult facility.  Shortly  after his release, he again violated his supervisory conditions and was returned to the adult facility. 
 When he was released again, he committed an armed robbery of a dry-cleaning establishment. Around 7 a.m. one morning, he entered the business and chased the owner, Tuan Tran, to the back. He beat Tran and threatened him with a knife until Tran gave him money. Andrus’s ex-girlfriend told the police that he confessed to this robbery. In addition, Tran picked Andrus out of a photo array, and testified at trial that the robber was in the courtroom, but he was too afraid to point at Andrus,  Less than two months after this crime, Andrus murdered Avelino Diaz and Kim-Phuong Vu Bui. 
 While awaiting trial for those murders, Andrus carried out a reign of terror in jail. He assaulted another detainee, attacked and injured corrections officers, threw urine in an officer’s face, repeatedly made explicit threats to kill officers and staff, flooded his cell and threw excrement on the  walls, and engaged in other disruptive acts.. Also while awaiting trial for murder, he had the words “murder weapon” tattooed on his hands and a smoking gun tattooed on his forearm. 
 In sum, the CCA assessed the issue of prejudice in light of more than the potentially mitigating evidence that the Court marshals for Andrus. The CCA had before it strong aggravating evidence that Andrus wantonly killed two innocent victims and shot a third; that he committed other violent crimes; that he has a violent, dangerous, and unstable character; and that he is a threat to those he encounters.
 The CCA has already held once that Andrus failed to establish prejudice. I see no good reason why it should be required to revisit the issue.
Questions for Discussion
1. What is the legal test for effectiveness assistance of counsel that the Supreme Court relied on in Andrus? 
2. Summarize Terrence Andrus life history.
3. Consider the testimony of Andrus’s mother and father. Why did the Texas trial court conclude that Andrus’ counsel had been ineffective for “failing to investigate and present mitigating evidence regarding [Andrus’] abusive and neglectful childhood.” 
4.  What are some “pertinent” of mitigation evidence regarding the “traffic circumstances” of Andrus’s background that the Court found that the defense attorney failed to investigate and pursue? What relevant psychological evidence did the defense attorney fail to present during the mitigation phase?
5. Summarize the argument why the Court found the defense attorney representation fell below an objective standard of reasonableness. The Court remanded the case for consideration of the “prejudice prong.” Do you believe there is a reasonable probability that, “but for his counsel’s ineffectiveness, the jury would have made a different judgment about whether Andrus deserved the death penalty as opposed to a lesser sentence.”
6. Can you explain the reason that three justices dissented from the Court’s decision?

 
 WAS THE DEFENDQNT DENIED EFFECTIVE ASSISTANCE OF COUNSEL BECAUSE OF THE FAILURE TO INTRODUCE EVIDENCE OF HIS MENTAL DEFICIENCY?
WOOD V. ALLEN
___U.D.___
Sotomayor, J.  
Issue
The Antiterrorism and Effective Death Penalty Act of 1996 contains two provisions governing federal-court review of state-court factual findings. Under  Section 2254(d)(2) a federal court may not grant a state prisoner’s application for a writ of habeas corpus based on a claim already adjudicated on the merits in state court unless that adjudication “resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the State court proceeding.” Under §2254(e)(1), “a determination of a factual issue made by a State court shall be presumed to be correct,” and the petitioner “shall have the burden of rebutting the presumption of correctness by clear and convincing evidence.” In this case, petitioner, a capital defendant, challenges the key factual finding made by the Alabama state court that denied his application for postconviction relief: that his attorneys’ failure to pursue and present mitigating evidence of his borderline mental retardation was a strategic decision rather than a negligent omission. Petitioner argues that the state court’s finding was unreasonable under §2254(d)(2) and that, in denying his federal habeas petition, the Court of Appeals for the Eleventh Circuit erroneously conflated this standard with that of §2254(e)(1), which petitioner contends is not applicable in cases, such as this one, not involving a separate federal habeas evidentiary hearing.    We granted certiorari to address the relationship between §§2254(d)(2) and (e)(1). We conclude, however, that the state court’s factual determination was reasonable even under petitioner’s reading of §2254(d)(2), and therefore we need not address that provision’s relationship to §2254(e)(1). 
Facts 
 In 1993, petitioner Holly Wood broke into the home of his ex-girlfriend and shot her in the head and face as she lay in her bed. The victim was pronounced dead on arrival at the hospital. Charged with capital murder during a first-degree burglary, Wood was represented at trial in Alabama state court by three court-appointed attorneys: Cary Dozier and Frank Ralph, both of whom had significant trial experience, and Kenneth Trotter, who had been admitted to the bar for five months at the time he was appointed. The jury convicted Wood at the guilt phase of trial and recommended a death sentence at the penalty phase by a vote of 10 to 2. After a separate sentencing hearing, the trial judge imposed the death penalty. The Alabama Court of Criminal Appeals affirmed Wood’s conviction and sentence, This Court denied certiorari.   Wood petitioned for state postconviction relief under Alabama Rule of Criminal Procedure 32 (2009), arguing, among other things, that he was mentally retarded and not eligible for the death penalty, and that his trial counsel were ineffective under Strickland v. Washington ,  because they failed to investigate and present evidence of his mental deficiencies during the penalty phase of trial. The Rule 32 court held two evidentiary hearings and denied Wood’s claims. On appeal, the Alabama Court of Criminal Appeals remanded for further consideration in light of Atkins v. Virginia ,  which held that the   Eighth Amendment prohibits the execution of the mentally retarded.   On remand, the Rule 32 court conducted a third evidentiary hearing and once again denied relief. As to Wood’s claim of mental retardation, the court found that, while the evidence suggested that he “probably does exhibit significantly subaverage general intellectual functioning,” he had failed to show “that he has significant or substantial deficits in his adaptive functioning.”                                                                                                                                       
     The court also rejected Wood’s factually related claim of ineffective assistance of counsel, concluding that Wood had failed to establish that his counsel’s performance was deficient or that any deficiency prejudiced his defense.  The court first made a factual finding that Wood’s counsel had made a strategic decision not to pursue evidence of his alleged mental retardation. The court observed that counsel had requested that a Dr. Karl Kirkland conduct a mental evaluation, had “thoroughly reviewed Dr. Kirkland’s report,” and had “determined that nothing in that report merited further investigation.”  The court additionally found that counsel appeared to have made a strategic decision not to present to the jury the limited evidence of Wood’s mental deficiencies in their possession, because “calling Dr. Kirkland to testify was not in Wood’s best interest.” The court concluded that these strategic decisions were reasonable and thus that counsel had not performed deficiently. The court further concluded that there was “no reasonable probability” of a different outcome had the evidence developed in the Rule 32 hearings been presented to the jury or to the sentencing court.  The Alabama Court of Criminal Appeals affirmed,  and the Alabama Supreme Court denied certiorari.                                          Wood then filed a petition for federal habeas relief under §2254. The District Court rejected all of Wood’s claims save one: that counsel’s failure to investigate and present mitigation evidence of his mental deficiencies during the penalty phase constituted ineffective assistance of counsel. According to the court, there was “nothing in the record to even remotely support a finding that counsel made a strategic decision not to let the jury at the penalty stage know about Wood’s mental condition.” Ralph and Dozier, the court noted, had placed the inexperienced Trotter in charge of the penalty phase. At the Rule 32 hearing, Trotter testified that he had seen the references to Wood’s intellectual functioning in the Kirkland report but did not recall considering whether to pursue that issue. Trotter further testified that he had unsuccessfully attempted to subpoena Wood’s school records and that he did not recall speaking to any of Wood’s teachers. Trotter had also written to an attorney at the Southern Poverty Law Center explaining that he was “ ‘stressed out over this case and [didn’t] have anyone with whom to discuss the case, including the other two attorneys.’ ”  Shortly before the penalty phase began, Trotter told the judge that he would request further psychological evaluation before the judge’s sentencing hearing, even though the evaluation would come too late to be considered by the jury. Based on this evidence, the District Court concluded that the state court’s finding “that a strategic decision was made not to investigate or introduce to the sentencing jury evidence of mental retardation [was] an unreasonable determination of the facts in light of the clear and convincing evidence presented in the record.” Having rejected the state court’s factual determinations, the District Court held that counsel’s performance was deficient and that counsel’s deficient performance prejudiced Wood, concluding that the state court’s holdings to the contrary constituted “an unreasonable application of federal law under Strickland .”  The court granted the petition on this claim and ordered the State either to resentence Wood to life without parole or to conduct a new sentencing hearing.                                                                                                                     In a divided opinion, the Eleventh Circuit reversed the grant of habeas relief. The majority began by explaining the standard of review: “Section 2254(d) permits federal habeas relief only where the state courts’ decisions were (1) ‘contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States,’ or (2) ‘based on an unreasonable determination of the facts in light of the evidence presented in the State court proceeding.’ ” quoting §§2254(d)(1)–(2)). A “ ‘determination of a factual issue made by a State court shall be presumed to be correct,’ ” the majority explained, and the petitioner “ ‘shall have the burden of rebutting the presumption of correctness by clear and convincing evidence.’ ” Ibid. (quoting §2254(e)(1)). “Thus,” the majority stated, the federal habeas court’s “ ‘review of findings of fact by the state court is even more deferential than under a clearly erroneous standard of review.’ ” The majority then held that the Alabama court’s rejection of Wood’s ineffective-assistance-of-counsel claim was neither an unreasonable application of clearly established law nor based on an unreasonable determination of the facts. With respect to the facts, the court concluded that the evidence presented in the Rule 32 hearings supported the state court’s findings that counsel made a strategic decision not to present mental health evidence during the penalty phase. “At a minimum,” the court noted, “Wood has not presented evidence, much less clear and convincing evidence, that counsel did not make such decisions.”  The court also agreed with the state court’s legal conclusion that counsel’s strategic decision was reasonable. According to the court, the silent record created a presumption that counsel exercised sound professional judgment, supported by ample reasons, not to present the information they had obtained. These reasons included unfavorable information in Dr. Kirkland’s report, such as details about Wood’s 19 earlier arrests and his previous attempt to murder another ex-girlfriend, as well as Dr. Kirkland’s conclusion that, notwithstanding Wood’s mental deficiencies, Wood had a high level of adaptive functioning. The court added that the investigation preceding counsel’s decision was sufficient to permit them to make a reasoned decision, crediting the Rule 32 court’s findings that, inter alia , counsel not only employed an investigator who sought mitigation evidence from family members but also themselves met with family members and sought guidance from capital defense organizations.  The court also accepted as not “objectively unreasonable” the state court’s determination that Wood had failed to show prejudice from counsel’s failure to present evidence of his mental deficiencies.    The dissent, implicitly considering the factual question whether counsel made a strategic decision as part and parcel of the legal question whether any strategic decision was reasonable, concluded that “[n]o such strategic decisions could possibly have been made in this case because counsel had failed to adequately investigate the available mitigating evidence.” According to the dissent, “the weight of the evidence in the record demonstrates that Trotter, an inexperienced and overwhelmed attorney,” unassisted by senior counsel, “realized too late”—only in time to present it to the sentencing judge, not to the penalty jury—“what any reasonably prepared attorney would have known: that evidence of Wood’s mental impairments could have served as mitigating evidence and deserved investigation so that it could properly be presented before sentencing .”  The dissent also concluded that there was a reasonable probability of a different outcome at the penalty phase had the evidence been presented, because the jury could have concluded that Wood was less culpable as a result of his diminished abilities.  The dissent therefore concluded that the state court’s application of Strickland to the facts of this case was unreasonable.                                                                        We granted certiorari to resolve two related questions raised by Wood’s petition. First, we granted review of a question that has divided the Courts of Appeals: whether, in order to satisfy §2254(d)(2), a petitioner must establish only that the state-court factual determination on which the decision was based was “unreasonable,” or whether §2254(e)(1) additionally requires a petitioner to rebut a presumption that the determination was correct with clear and convincing evidence. We also granted review of the question whether the state court reasonably determined that Wood’s counsel made a “strategic decision” not to pursue or present evidence of his mental deficiencies.  
Reasoning  
  Notwithstanding statements we have made about the relationship between §§2254(d)(2) and (e)(1) in cases that did not squarely present the issue, we have explicitly left open the question whether §2254(e)(1) applies in every case presenting a challenge under §2254(d)(2).. The parties and their amici have offered a variety of ways to read the relationship between these two provisions. Although we granted certiorari to resolve the question of how §§2254(d)(2) and (e)(1) fit together, we find once more that we need not reach this question, because our view of the reasonableness of the state court’s factual determination in this case does not turn on any interpretive difference regarding the relationship between these provisions. For present purposes, we assume for the sake of argument that the factual determination at issue should be reviewed, as Wood urges, only under §2254(d)(2) and not under §2254(e)(1). We conclude that, under §2254(d)(2), the state court’s finding that Wood’s counsel made a strategic decision not to pursue or present evidence of Wood’s mental deficiencies was not an unreasonable determination of the facts in light of the evidence presented in the state-court proceedings. We therefore do not need to decide whether that determination should be reviewed under the arguably more deferential standard set out in §2254(e)(1).                                                                           As we have observed in related contexts, “[t]he term ‘unreasonable’ is no doubt difficult to define.” It suffices to say, however, that a state-court factual determination is not unreasonable merely because the federal habeas court would have reached a different conclusion in the first instance. . In Rice , for example, in which we assumed, arguendo , that only §2254(d)(2) and not §2254(e)(1) applied, we rejected the Ninth Circuit’s conclusion that a state-court factual determination was unreasonable. We noted that even if “[r]easonable minds reviewing the record might disagree” about the finding in question, “on habeas review that does not suffice to supersede the trial court’s … determination.”   In this case, the evidence in the state-court record demonstrated that all of Wood’s counsel read the Kirkland report. Trotter testified that Dozier told him that nothing in the report merited further investigation, a recollection that is supported by contemporaneous letters Trotter wrote to Dozier and Ralph noting that no independent psychological evaluations had been conducted because Dozier had said they would not be needed. Trotter also told the sentencing judge that counsel did not intend to introduce the Kirkland report to the jury. This evidence in the state-court record can fairly be read to support the Rule 32 court’s factual determination that counsel’s failure to pursue or present evidence of Wood’s mental deficiencies was not mere oversight or neglect but was instead the result of a deliberate decision to focus on other defenses.                                       
 Arguing that the state court’s factual determination to this effect was unreasonable, Wood calls our attention to Dozier’s testimony during the Rule 32 proceedings that evidence of Wood’s mental health problems would have been presented during the penalty phase if counsel had been aware of it;  that Dozier did not recall whether he had decided not to present evidence based on the Kirkland report,  and that Dozier and Ralph had designated the inexperienced Trotter to be in charge of the penalty phase proceedings. Trotter, in turn, testified that he did not recall considering Wood’s mental deficiencies.  Wood also observes that the Kirkland report was prepared for the guilt phase, not the penalty phase, and a strategic decision not to use the Kirkland report in the former does not necessarily carry over into the latter. Wood notes that his counsel sought to obtain additional evidence about his mental health to use in mitigation after reviewing the Kirkland report, but they failed to pursue it, in part out of a belief that the sentencing judge would not grant a continuance to permit them to investigate. Finally, Wood emphasizes that his counsel must have thought that evidence of his mental deficiencies was important because they presented it to the judge at the final sentencing hearing.  Most of the evidence Wood highlights, however, speaks not to whether counsel made a strategic decision, but rather to whether counsel’s judgment was reasonable—a question we do not reach.  As for any evidence that may plausibly be read as inconsistent with the finding that counsel made a strategic decision, we conclude that it does not suffice to demonstrate that the finding was unreasonable.  Reviewing all of the evidence, we agree with the State that even if it is debatable, it is not unreasonable to conclude that, after reviewing the Kirkland report, counsel made a strategic decision not to inquire further into the information contained in the report about Wood’s mental deficiencies and not to present to the jury such information as counsel already possessed about these deficiencies. For that reason, we agree with the Court of Appeals that the District Court erred in holding to the contrary. 
     Wood also argues that the state-court decision involved an unreasonable application of Strickland under §2254(d)(1) because counsel failed to make a reasonable investigation of Wood’s mental deficiencies before deciding not to pursue or present such evidence. Without a reasonable investigation, Wood contends, these decisions were an unreasonable exercise of professional judgment and constituted deficient performance under Strickland . …Whether the state court reasonably determined that there was a strategic decision under §2254(d)(2) is a different question from whether the strategic decision itself was a reasonable exercise of professional judgment under Strickland or whether the application of Strickland was reasonable under §2254(d)(1). (“The question whether a state court errs in determining the facts is a different question from whether it errs in applying the law”). These latter two questions may be “ related to the one petitione[r] presented, and perhaps complementary to the one petitione[r] presented,” but they are “not fairly included therein.”    We therefore do not address Wood’s argument that the state court unreasonably applied Strickland in rejecting his ineffective-assistance-of-counsel claim on the merits. 
Holding 
We hold simply that … the state court’s conclusion that Wood’s counsel made a strategic decision not to pursue or present evidence of his mental deficiencies was not an unreasonable determination of the facts. Accordingly, we affirm the judgment of the Court of Appeals for the Eleventh Circuit. 

Justice Stevens , with whom Justice Kennedy joins, dissenting. 
 There is a world of difference between a decision not to introduce evidence at the guilt phase of a trial and a failure to investigate mitigating evidence that might be admissible at the penalty phase. Wood’s experienced counsel made a perfectly sensible decision not to introduce Dr. Kirkland’s report into evidence or to call him as a witness. That was a strategic decision based on their judgment that the evidence would do more harm than good. But it does not follow from this single strategic decision that counsel also made a strategic decision to forgo investigating powerful mitigating evidence of Wood’s mental deficits for the penalty phase. On the contrary, the only reasonable factual conclusion I can draw from this record is that counsel’s decision to do so was the result of inattention and neglect. Because such a decision is the antithesis of a “strategic” choice, I would reverse the decision of the Court of Appeals.                                                                               The Court may well be correct that the state court reasonably concluded that counsel made a decision not to pursue Dr. Kirkland’s report for either guilt or penalty phase purposes, but to reject Wood’s claim the state court also had to reasonably conclude that such a decision was borne of strategy. …In other words, the Court correctly concludes that the record reasonably supports a finding that counsel decided not to investigate Wood’s mental retardation further, but the Court fails to engage with the requisite second question: Does the record reasonably support finding that counsel’s decision was a strategic one? The answer to this question is unequivocally no.                                                     
Before petitioner’s trial, his counsel learned that Wood had an “IQ in the borderline range of intellectual functioning,”  and was “functioning, at most,” in this borderline range,  Wood was “reading on less than a 3rd grade level.” His former special education teacher testified during postconviction review that Wood was classified as “educable mentally retarded” by the local school system.  In short, Wood has the type of significant mental deficits that we recognize as “inherently mitigating,”   Despite the powerful mitigating value of this evidence, “[n]o evidence of Wood’s mental retardation was ever presented to the jury.” Counsel was clearly aware that this evidence existed, but chose not to investigate it beyond the conclusions outlined in Dr. Kirkland’s report.  In the Court’s view, the record reasonably supports the state court’s conclusion that “counsel made a strategic decision not to inquire further into” Wood’s mental deficiencies. Although I agree with the majority that the failure was the result of a “decision,” albeit a hasty one, the Court regrettably fails to consider whether the decision was also “strategic” as a matter of fact.                                                                                                                                   A decision cannot be fairly characterized as “strategic” unless it is a conscious choice between two legitimate and rational alternatives. It must be borne of deliberation and not happenstance, inattention, or neglect. Moreover, “a cursory investigation” does not “automatically justif[y] a tactical decision with respect to sentencing strategy.” Although we afford deference to counsel’s strategic decisions, for this deference to apply there must be some evidence that the decision was just that: strategic.   The lawyers’ duty to conduct a thorough investigation of possible mitigating evidence is well established by our cases, These cases also make clear that counsel’s unconsidered decision to fail to discharge that duty cannot be strategic. The only conceivable strategy that might support forgoing counsel’s ethical obligations under these circumstances would be a reasoned conclusion that further investigation is futile and thus a waste of valuable time. There is no evidence in the record to suggest that Wood’s counsel reached such a conclusion. On the contrary, the Court recognizes that Wood has pointed to substantial evidence that Trotter, the attorney who had primary responsibility for Wood’s penalty phase, believed that further investigation had value. Despite the fact that Trotter had a meager five months of experience as a lawyer when he was appointed to represent Wood, even he knew that further investigation into any mental or psychological deficits was in order.    In my view, any decision to abandon an investigation into the mitigating evidence signaled by Dr. Kirkland’s report was so obviously unreasonable that the decision itself is highly persuasive evidence that counsel did not have any strategy in mind when they did so. I share the view of my dissenting colleague below that the District Court correctly concluded that the failure to investigate was the product of inattention and neglect by attorneys preoccupied with other concerns and not the product of a deliberate choice between two permissible alternatives. For the state court to conclude otherwise was thus “an unreasonable determination of the facts in light of the evidence presented in the State court proceeding.” I therefore respectfully dissent. 
Questions for Discussion
1. What are the facts in Wood and why does Wood claim that he received ineffective assistance of counsel.                                                                                                                   
2.  Explain why Justice Sotomayer concludes that the factual determination of the state court was not unreasonable.
3. Why does Justice Stevens that Wood’s lawyer was inattentive and negligent and that his decision not to  introduce evidence of  Wood’s mental health  could not reasonably be viewed as a strategic decision.                                                                                                     
4.  How would you decide this case?


 WAS BELMONTES DENIED EFFECTIVE ASSISTANCE OF COUNSEL AT THE SENTENCING STAGE OF HIS MURDER TRIAL?
WONG V. BELMONTES
___U.S.____
Per Curiam
Per Curiam                                                                                                                                 Issue                                                                                                                                                     In 1981, in the course of a burglary, Fernando Belmontes bludgeoned Steacy McConnell to death, striking her in the head 15 to 20 times with a steel dumbbell bar. After the murder, Belmontes and his accomplices stole McConnell's stereo, sold it for $100, and used the money to buy beer and drugs for the night.  Belmontes was convicted of murder and sentenced to death in state court. Unsuccessful on direct appeal and state collateral review, Belmontes sought federal habeas relief, which the District Court denied. The Court of Appeals reversed, finding instructional error, but we overturned that decision..  On remand, the Court of Appeals again ruled for Belmontes, this time finding that Belmontes suffered ineffective assistance of counsel during the sentencing phase of his trial. The District Court had previously denied relief on that ground, finding that counsel for Belmontes had performed deficiently under Ninth Circuit precedent, but that Belmontes could not establish prejudice under Strickland v. Washington, The Court of Appeals agreed that counsel's performance was deficient, but disagreed with the District Court with respect to prejudice, determining that counsel's errors undermined confidence in the penalty phase verdict.  Was the Court of Appeals determination that Belmontes was prejudiced by his counsel’s deficient representation at the penalty phase of the trial correct?                          
Facts                                                                                                                                    
Belmontes argues that his counsel was constitutionally ineffective for failing to investigate and present sufficient mitigating evidence during the penalty phase of his trial. To prevail on this claim, Belmontes must meet both the deficient performance and prejudice prongs of Strickland. To show deficient performance, Belmontes must establish that "counsel's representation fell below an objective standard of reasonableness." In light of "the variety of circumstances faced by defense counsel [and] the range of legitimate decisions regarding how best to represent a criminal defendant," the performance inquiry necessarily turns on "whether counsel's assistance was reasonable considering all the circumstances." At all points, "[j]udicial scrutiny of counsel's performance must be highly deferential."  The challenge confronting Belmontes' lawyer, John Schick, was very specific. Substantial evidence indicated that Belmontes had committed a prior murder, and the prosecution was eager to introduce that evidence during the penalty phase of the McConnell trial. The evidence of the prior murder was extensive, including eyewitness testimony, Belmontes' own admissions, and Belmontes' possession of the murder weapon and the same type of ammunition used to kill the victim.                                                          
The evidence, furthermore, was potentially devastating. It would have shown that two years before Steacy McConnell's death, police found Jerry Howard's body in a secluded area. Howard had been killed execution style, with a bullet to the back of the head. The authorities suspected Belmontes, but on the eve of trial the State's witnesses refused to cooperate (Belmontes' mother had begged one not to testify). The prosecution therefore believed it could not prove Belmontes guilty of murder beyond a reasonable doubt. What the prosecution could prove, even without the recalcitrant witnesses, was that Belmontes possessed the gun used to murder Howard. So the State offered, and Belmontes accepted, a no-contest plea to accessory after the fact to voluntary manslaughter.                                             
But Belmontes had not been shy about discussing the murder, boasting to several people that he had killed Howard. Steven Cartwright informed the district attorney that Belmontes had confessed to the murder. A police informant told detectives that Belmontes "bragged" about the murder, stating that he was "mad" at Howard because "the night before, he had quite a [lot] of dope and wouldn't share it with him." After double jeopardy protection set in and he had been released on parole, Belmontes admitted his responsibility for the murder to his counselor at the California Youth Authority, Charles Sapien. During his time in confinement, Belmontes had "always denied that he was the [one] who shot Jerry Howard." But because Sapien "had been square with [Belmontes]," Belmontes decided to level with Sapien upon his release, telling Sapien that he had " 'wasted' that guy."                                                                                                      Schick understood the gravity of this aggravating evidence, and he built his mitigation strategy around the overriding need to exclude it. California evidentiary rules, Schick knew, offered him an argument to exclude the evidence, but those same rules made clear that the evidence would come in for rebuttal if Schick opened the door. Schick thus had "grave concerns" that, even if he succeeded initially in excluding the prior murder evidence, it would still be admitted if his mitigation case swept too broadly. Accordingly, Schick decided to proceed cautiously, structuring his mitigation arguments and witnesses to limit that possibility. ("Restricting testimony on respondent's character to what had come in at the plea colloquy ensured that contrary character and psychological evidence and respondent's criminal history, which counsel had successfully moved to exclude, would not come in").                                                                                                                   As Schick expected, the prosecution was ready to admit this evidence during the sentencing phase. Schick moved to exclude the evidence, arguing that the State should be allowed to tell the jury only that Belmontes had been convicted of being an accessory after the fact to voluntary manslaughter--nothing more. Schick succeeded in keeping the prosecution from presenting the damaging evidence in its sentencing case in chief, but his client remained at risk: The trial court indicated the evidence would come in for rebuttal or impeachment if Schick opened the door.   This was not an empty threat. In one instance, Schick elicited testimony that Belmontes was not a violent person. The State objected and, out of earshot of the jury, argued that it should be able to rebut the testimony with the Howard murder evidence.  The Court warned Schick that it was "going to have to allow [the prosecution] to go into the whole background" if Schick continued his line of questioning. Schick acquiesced, and the court struck the testimony.      The Court's warning reinforced Schick's understanding that he would have to tailor his mitigation case carefully to preserve his success in excluding the Howard murder evidence. With that cautionary note in mind, Schick put on nine witnesses he thought could advance a case for mitigation, without opening the door to the prior murder evidence.  The Court of Appeals determined that in spite of these efforts, Schick's performance was constitutionally deficient under Circuit precedent.                                     

Reasoning
To establish prejudice, Belmontes must show "a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different." Strickland,That showing requires Belmontes to establish "a reasonable probability that a competent attorney, aware of [the available mitigating evidence], would have introduced it at sentencing," and "that had the jury been confronted with this ... mitigating evidence, there is a reasonable probability that it would have returned with a different sentence."  The Ninth Circuit determined that a reasonably competent lawyer would have introduced more mitigation evidence, on top of what Schick had already presented. For purposes of our prejudice analysis, we accept that conclusion and proceed to consider whether there is a reasonable probability that a jury presented with this additional mitigation evidence would have returned a different verdict.                                                              In evaluating that question, it is necessary to consider all the relevant evidence that the jury would have had before it if Schick had pursued the different path--not just the mitigation evidence Schick could have presented, but also the Howard murder evidence that almost certainly would have come in with it. Thus, to establish prejudice, Belmontes must show a reasonable probability that the jury would have rejected a capital sentence after it weighed the entire body of mitigating evidence (including the additional testimony Schick could have presented) against the entire body of aggravating evidence (including the Howard murder evidence). Belmontes cannot meet this burden.
     We begin with the mitigating evidence Schick did present during the sentencing phase. That evidence was substantial. The same Ninth Circuit panel addressing the same record in Belmontes' first habeas appeal agreed, recognizing "the substantial nature of the mitigating evidence" Schick presented. It reiterated the point several times. 
All told, Schick put nine witnesses on the stand over a span of two days, and elicited a range of testimony on Belmontes' behalf. A number of those witnesses highlighted Belmontes' "terrible" childhood. They testified that his father was an alcoholic and extremely abusive. Belmontes' grandfather described the one-bedroom house where Belmontes spent much of his childhood as a "chicken coop." Belmontes did not do well in school; he dropped out in the ninth grade. His younger sister died when she was only 10 months old. And his grandmother died tragically when she drowned in her swimming pool.   Family members also testified that, despite these difficulties, Belmontes maintained strong relationships with his grandfather, grandmother, mother, and sister. And Belmontes' best friend offered the insights of a close friend and confidant.                 
Schick also called witnesses who detailed Belmontes' religious conversion while in state custody on the accessory charge. These witnesses told stories about Belmontes' efforts advising other inmates in his detention center's religious program, to illustrate that he could live a productive and meaningful life in prison. They described his success working as part of a firefighting crew, detailing his rise from lowest man on the team to second in command. Belmontes' assistant chaplain even said that he would use Belmontes as a regular part of his prison counseling program if the jury handed down a life sentence.  Belmontes himself bolstered these accounts by testifying about his childhood and religious conversion, both at sentencing and during allocution. Belmontes described his childhood as "pretty hard," but took responsibility for his actions, telling the jury that he did not want to use his background "as a crutch[,] to say I am in a situation now ... because of that."                                                                                                        
      On remand from this Court, the Court of Appeals--addressing Belmontes' ineffective assistance claim for the first time--changed its view of this evidence. Instead of finding Schick's mitigation case "substantial," as it previously had, the Ninth Circuit this time around labeled it "cursory," More evidence, the Court of Appeals now concluded, would have made a difference; in particular, more evidence to "humanize" Belmontes, as that court put it no fewer than 11 times in its opinion. The Court determined that the failure to put on this evidence prejudiced Belmontes.                                                                            
There are two problems with this conclusion: Some of the evidence was merely cumulative of the humanizing evidence Schick actually presented; adding it to what was already there would have made little difference. Other evidence proposed by the Ninth Circuit would have put into play aspects of Belmontes' character that would have triggered admission of the powerful Howard evidence in rebuttal. This evidence would have made a difference, but in the wrong direction for Belmontes. In either event, Belmontes cannot establish Strickland prejudice.                                                                           First, the cumulative evidence. In the Court of Appeals' view, Belmontes should have presented more humanizing evidence about Belmontes' "difficult childhood" and highlighted his "positive attributes." As for his difficult childhood, Schick should have called witnesses to testify that "when Belmontes was five years old, his 10-month-old sister died of a brain tumor," that he "exhibited symptoms of depression" after her death, that his grandmother suffered from "alcoholism and prescription drug addiction," and that both his immediate and extended family lived in a state of "constant strife." As for his positive attributes, Schick should have produced testimony about Belmontes' "strong character as a child in the face of adversity." Schick should have illustrated that Belmontes was "kind, responsible, and likeable"; that he "got along well with his siblings" and was "respectful towards his grandparents despite their disapproval of his mixed racial background"; and that he "participated in community activities, kept up in school and got along with his teachers before [an] illness, and made friends easily."      But as recounted above and recognized by the state courts and, originally, this very panel, Schick did put on substantial mitigation evidence, much of it targeting the same "humanizing" theme the Ninth Circuit highlighted. The sentencing jury was thus "well acquainted" with Belmontes' background and potential humanizing features. Schriro v. Landrigan. Additional evidence on these points would have offered an insignificant benefit, if any at all.                                                                                                                     The Ninth Circuit also determined that both the evidence Schick presented and the additional evidence it proposed would have carried greater weight if Schick had submitted expert testimony. Such testimony could "make connections between the various themes in the mitigation case and explain to the jury how they could have contributed to Belmontes's involvement in criminal activity." But the body of mitigating evidence the Ninth Circuit would have required Schick to present was neither complex nor technical. It required only that the jury make logical connections of the kind a layperson is well equipped to make. The jury simply did not need expert testimony to understand the "humanizing" evidence; it could use its common sense or own sense of mercy.                                                                                                                                      What is more, expert testimony discussing Belmontes' mental state, seeking to explain his behavior, or putting it in some favorable context would have exposed Belmontes to the Howard evidence. "Any attempt to portray petitioner as a nonviolent man would have opened the door for the State to rebut with evidence of petitioner's prior convictions... . Similarly, if defense counsel had attempted to put on evidence that petitioner was a family man, they would have been faced with his admission at trial that, although still married, he was spending the weekend furlough with a girlfriend."
       If, for example, an expert had testified that Belmontes had a " 'high likelihood of a ... nonviolent adjustment to a prison setting,' " as Belmontes suggested an expert might, the question would have immediately arisen: "What was his propensity toward violence to begin with? Does evidence of another murder alter your view?" Expert testimony explaining why the jury should feel sympathy, as opposed simply to facts that might elicit that response, would have led to a similar rejoinder: "Is such sympathy equally appropriate for someone who committed a second murder?" Any of this testimony from an expert's perspective would have made the Howard evidence fair game.                                 
Many of Belmontes' other arguments fail for the same reason. He argues that the jury should have been told that he suffered an "extended bout with rheumatic fever," which led to "emotional instability, impulsivity, and impairment of the neurophysiological mechanisms for planning and reasoning." But the cold, calculated nature of the Howard murder and Belmontes' subsequent bragging about it would have served as a powerful counterpoint.
     The type of "more-evidence-is-better" approach advocated by Belmontes and the Court of Appeals might seem appealing--after all, what is there to lose? But here there was a lot to lose. A heavyhanded case to portray Belmontes in a positive light, with or without experts, would have invited the strongest possible evidence in rebuttal--the evidence that Belmontes was responsible for not one but two murders.                              
     Belmontes counters that some of the potential mitigating evidence might not have opened the door to the prior murder evidence. The Court of Appeals went so far as to state, without citation, that "[t]here would be no basis for suggesting that [expert testimony] would be any different if the expert were informed that Belmontes committed two murders rather than one.". But it is surely pertinent in assessing expert testimony "explain[ing] ... involvement in criminal activity," to know what criminal activity was at issue. And even if the number of murders were as irrelevant as the Ninth Circuit asserted, the fact that these two murders were so different in character made each of them highly pertinent in evaluating expert testimony of the sort envisioned by the Court of Appeals.      The Ninth Circuit noted that the trial court retained discretion to exclude the Howard evidence even if Schick opened the door.  If Schick had doubts, the Court of Appeals contended, he could have secured an answer in advance through a motion in limine (a motion as exclude an argument from trial). The trial judge, however, left little doubt where he stood. While ruling that the prosecution could not present the evidence in its case in chief, the judge made clear that it would come in for certain rebuttal purposes. When Schick elicited testimony that Belmontes was not violent, for example, the judge ordered it stricken and warned Schick that he would admit the Howard murder evidence--to let the prosecution "go into the whole background"--if Schick pressed forward.                                                                                                               In balancing the mitigating factors against the aggravators, the Court of Appeals repeatedly referred to the aggravating evidence the State presented as "scant." That characterization misses Strickland's point that the reviewing court must consider all the evidence--the good and the bad--when evaluating prejudice. Here, the worst kind of bad evidence would have come in with the good. The only reason it did not was because Schick was careful in his mitigation case. The State's aggravation evidence could only be characterized as "scant" if one ignores the "elephant in the courtroom"--Belmontes' role in the Howard murder--that would have been presented had Schick submitted the additional mitigation evidence.                                                                                                   
     Even on the record before it--which did not include the Howard murder--the state court determined that Belmontes "was convicted on extremely strong evidence that he committed an intentional murder of extraordinary brutality." That court also noted that "[t]he properly admitted aggravating evidence in this case--in particular, the circumstances of the crime--was simply overwhelming." The Ninth Circuit saw the murder differently. It viewed the circumstances of the crime as only "conceivably significant" as an aggravating factor. In particular, the Court of Appeals concluded that "[t]he crime here did not involve ... needless suffering on the part of the victim."                         We agree with the state court's characterization of the murder, and simply cannot comprehend the assertion by the Court of Appeals that this case did not involve "needless suffering." The jury saw autopsy photographs showing Steacy McConnell's mangled head, her skull crushed by 15 to 20 blows from a steel dumbbell bar the jury found to have been wielded by Belmontes. McConnell's corpse showed numerous "defensive bruises and contusions on [her] hands, arms, and feet," which "plainly evidenced a desperate struggle for life at [Belmontes'] hands." Belmontes left McConnell to die, but officers found her still fighting for her life before ultimately succumbing to the injuries caused by the blows from Belmontes. The jury also heard that this savage murder was committed solely to prevent interference with a burglary that netted Belmontes $100 he used to buy beer and drugs for the night. McConnell suffered, and it was clearly needless.      Some of the error below may be traced to confusion about the appropriate standard and burden of proof. While the Court of Appeals quoted the pertinent language from Strickland, that court elsewhere suggested it might have applied something different. In explaining its prejudice determination, the Ninth Circuit concluded that "[t]he aggravating evidence, even with the addition of evidence that Belmontes murdered Howard, is not strong enough, in light of the mitigating evidence that could have been adduced, to rule out a sentence of life in prison."  But Strickland does not require the State to "rule out" a sentence of life in prison to prevail. Rather, Strickland places the burden on the defendant, not the State, to show a "reasonable probability" that the result would have been different. Under a proper application of the Strickland standard, Belmontes cannot carry this burden.                                                                                   
Holding
It is hard to imagine expert testimony and additional facts about Belmontes' difficult childhood outweighing the facts of McConnell's murder. It becomes even harder to envision such a result when the evidence that Belmontes had committed another murder--"the most powerful imaginable aggravating evidence," as Judge Levi put it, --is added to the mix. Schick's mitigation strategy failed, but the notion that the result could have been different if only Schick had put on more than the nine witnesses he did, or called expert witnesses to bolster his case, is fanciful.  The judgment of the Court of Appeals for the Ninth Circuit is reversed, and the case is remanded for further proceedings consistent with this opinion.
Questions for Discussion
1. What is the standard for ineffectiveness of counsel under Strickland?                                       
2.  Why does Belmontes claim that he was prejudiced by his lawyer’s alleged deficient performance?                                                                                                                               
3. Do you understand the law of evidence regarding impeachment of a witness that is discussed in the  decision of the U.S. Supreme Court?                                                                                                                        
4.  Discuss the reason that the Supreme Court disagrees with the conclusion of the Ninth Circuit Court of Appeals.   

 WHAT IS THE STANDARD FOR EVALUATING WHETHER A DEFENDANT WAS PROVIDED WITH REASONABLY COMPETENT REPRESENTATION?

BOBBY V. VAN HOOK
___U.S.___(2009)

 Per Curiam

Issue
The Court of Appeals for the Sixth Circuit granted habeas relief to Robert Van Hook on the ground that he did not receive effective assistance of counsel during the sentencing phase of his capital trial. We review the case to determine whether Van Hook's attorneys met the constitutional minimum of competence under the correct standard?
Facts
 On February 18, 1985, Van Hook went to a Cincinnati bar that catered to homosexual men, hoping to find someone to rob. He approached David Self, and after the two spent several hours drinking together they left for Self's apartment. There Van Hook "lured Self into a vulnerable position" and attacked him, first strangling him until he was unconscious, then killing him with a kitchen knife and mutilating his body. Before fleeing with Self's valuables, Van Hook attempted to cover his tracks, stuffing the knife and other items into the body and smearing fingerprints he had left behind. Six weeks later, police found him in Florida, where he confessed. Van Hook was indicted in Ohio for aggravated murder, with one capital specification, and aggravated robbery. He waived his right to a jury trial, and a three-judge panel found him guilty of both charges and the capital specification. At the sentencing hearing, the defense called eight mitigation witnesses, and Van Hook himself gave an unsworn statement. After weighing the aggravating and mitigating circumstances, the trial court imposed the death penalty. The Ohio courts affirmed on direct appeal. Van Hook also sought state postconviction relief, which the Ohio courts denied.                                                                                                     Van Hook filed this federal habeas petition in 1995. The District Court denied relief on all 17 of his claims. A panel of the Sixth Circuit reversed, concluding that Van Hook's confession was unconstitutionally obtained.  The en banc Sixth Circuit vacated that ruling, holding the confession was proper, and it remanded the case to the panel to consider Van Hook's other claims.                                                                                                 
     On remand, the panel granted Van Hook habeas relief again, but on different grounds, holding that his attorneys were ineffective during the penalty phase because they did not adequately investigate and present mitigating evidence, neglected to secure an independent mental-health expert, and requested and relied on a presentence investigation report without objecting to damaging evidence it contained. See The en banc Sixth Circuit again vacated the panel's opinion, but rather than hearing the case a second time it remanded for the panel to revise its opinion. In its third opinion, the panel--relying on guidelines published by the American Bar Association (ABA) in 2003--granted relief to Van Hook on the sole ground that his lawyers performed deficiently in investigating and presenting mitigating evidence. The State petitioned for a writ of certiorari. 
Reasoning 
The Sixth Amendment entitles criminal defendants to the " 'effective assistance of counsel' "--that is, representation that does not fall "below an objective standard of reasonableness" in light of "prevailing professional norms." That standard is necessarily a general one. "No particular set of detailed rules for counsel's conduct can satisfactorily take account of the variety of circumstances faced by defense counsel or the range of legitimate decisions regarding how best to represent a criminal defendant." Restatements of professional standards, we have recognized, can be useful as "guides" to what reasonableness entails, but only to the extent they describe the professional norms prevailing when the representation took place.  The Sixth Circuit ignored this limiting principle, relying on ABA guidelines announced 18 years after Van Hook went to trial.. The ABA standards in effect in 1985 described defense counsel's duty to investigate both the merits and mitigating circumstances in general terms: "It is the duty of the lawyer to conduct a prompt investigation of the circumstances of the case and to explore all avenues leading to facts relevant to the merits of the case and the penalty in the event of conviction." The accompanying two-page commentary noted that defense counsel have "a substantial and important role to perform in raising mitigating factors," and that "[i]nformation concerning the defendant's background, education, employment record, mental and emotional stability, family relationships, and the like, will be relevant, as will mitigating circumstances surrounding the commission of the offense itself."                         
 Quite different are the ABA's 131-page "Guidelines" for capital defense counsel, published in 2003, on which the Sixth Circuit relied. Those directives expanded what had been (in the 1980 Standards) a broad outline of defense counsel's duties in all criminal cases into detailed prescriptions for legal representation of capital defendants. They discuss the duty to investigate mitigating evidence in exhaustive detail, specifying what attorneys should look for, where to look, and when to begin. They include, for example, the requirement that counsel's investigation cover every period of the defendant's life from "the moment of conception," and that counsel contact "virtually everyone ... who knew [the defendant] and his family" and obtain records "concerning not only the client, but also his parents, grandparents, siblings, and children." Judging counsel's conduct in the 1980's on the basis of these 2003 Guidelines--without even pausing to consider whether they reflected the prevailing professional practice at the time of the trial--was error.                                                                                                                                              To make matters worse, the Court of Appeals (following Circuit precedent) treated the ABA's 2003 Guidelines not merely as evidence of what reasonably diligent attorneys would do, but as inexorable commands with which all capital defense counsel " 'must fully comply.' " Strickland stressed, however, that "American Bar Association standards and the like" are "only guides" to what reasonableness means, not its definition.. We have since regarded them as such. What we have said of state requirements is a fortiori true of standards set by private organizations: "[W]hile States are free to impose whatever specific rules they see fit to ensure that criminal defendants are well represented, we have held that the Federal Constitution imposes one general requirement: that counsel make objectively reasonable choices."                                                                                                
    Van Hook insists that the Sixth Circuit's missteps made no difference because his counsel were ineffective even under professional standards prevailing at the time. He is wrong.                                                                                                                                            Like the Court of Appeals, Van Hook first contends that his attorneys began their mitigation investigation too late, waiting until he was found guilty--only days before the sentencing hearing--to dig into his background. But the record shows they started much sooner. Between Van Hook's indictment and his trial less than three months later, they contacted their lay witnesses early and often: They spoke nine times with his mother (beginning within a week after the indictment), once with both parents together, twice with an aunt who lived with the family and often cared for Van Hook as a child, and three times with a family friend whom Van Hook visited immediately after the crime. As for their expert witnesses, they were in touch with one more than a month before trial, and they met with the other for two hours a week before the trial court reached its verdict. Moreover, after reviewing his military history, they met with a representative of the Veterans Administration seven weeks before trial and attempted to obtain his medical records. And they looked into enlisting a mitigation specialist when the trial was still five weeks away. The Sixth Circuit, in short, was simply incorrect in saying Van Hook's lawyers waited until the "last minute."                                                                                          
Nor was the scope of counsel's investigation unreasonable. The Sixth Circuit said Van Hook's attorneys found only "a little information about his traumatic childhood experience," but that is a gross distortion. The trial court learned, for instance, that Van Hook (whose parents were both "heavy drinkers") started drinking as a toddler, began "barhopping" with his father at age 9, drank and used drugs regularly with his father from age 11 forward, and continued abusing drugs and alcohol into adulthood.. The court also heard that Van Hook grew up in a " 'combat zone' ": He watched his father beat his mother weekly, saw him hold her at gun- and knife-point, "observed" episodes of "sexual violence" while sleeping in his parents' bedroom, and was beaten himself at least once.. It learned that Van Hook, who had "fantasies about killing and war" from an early age, was deeply upset when his drug and alcohol abuse forced him out of the military, and attempted suicide five times (including a month before the murder). And although the experts agreed that Van Hook did not suffer from a "mental disease or defect," the trial court learned that Van Hook's borderline personality disorder and his consumption of drugs and alcohol the day of the crime impaired "his ability to refrain from the [crime],"  and that his "explo[sion]" of "senseless and bizarre brutality" may have resulted from what one expert termed a "homosexual panic."                                                                          
Despite all the mitigating evidence the defense did present, Van Hook and the Court of Appeals fault his counsel for failing to find more. What his counsel did discover, the argument goes, gave them "reason to suspect that much worse details existed," and that suspicion should have prompted them to interview other family members--his stepsister, two uncles, and two aunts--as well as a psychiatrist who once treated his mother, all of whom "could have helped his counsel narrate the true story of Van Hook's childhood experiences." But there comes a point at which evidence from more distant relatives can reasonably be expected to be only cumulative, and the search for it distractive from more important duties. The ABA Standards prevailing at the time called for Van Hook's counsel to cover several broad categories of mitigating evidence, which they did. And given all the evidence they unearthed from those closest to Van Hook's upbringing and the experts who reviewed his history, it was not unreasonable for his counsel not to identify and interview every other living family member or every therapist who once treated his parents. This is not a case in which the defendant's attorneys failed to act while potentially powerful mitigating evidence stared them in the face, or would have been apparent from documents any reasonable attorney would have obtained.  It is instead a case, like Strickland itself, in which defense counsel's "decision not to seek more" mitigating evidence from the defendant's background "than was already in hand" fell "well within the range of professionally reasonable judgments."                                                  
What is more, even if Van Hook's counsel performed deficiently by failing to dig deeper, he suffered no prejudice as a result. As the Ohio court that rejected Van Hook's state habeas petition found, the affidavits submitted by the witnesses not interviewed shows their testimony would have added nothing of value Only two witnesses even arguably would have added new, relevant information: One of Van Hook's uncles noted that Van Hook's mother was temporarily committed to a psychiatric hospital, and Van Hook's stepsister mentioned that his father hit Van Hook frequently and tried to kill Van Hook's mother. But the trial court had already heard--from Van Hook's mother herself--that she had been "under psychiatric care" more than once. And it was already aware that his father had a violent nature, had attacked Van Hook's mother, and had beaten Van Hook at least once (noting that Van Hook "suffered from a significant degree of neglect and abuse" throughout his "chaotic" childhood). Neither the Court of Appeals nor Van Hook has shown why the minor additional details the trial court did not hear would have made any difference.                                                                                                                     
On the other side of the scales, moreover, was the evidence of the aggravating circumstance the trial court found: that Van Hook committed the murder alone in the course of an aggravated robbery. Van Hook's confession made clear, and he never subsequently denied, both that he was the sole perpetrator of the crime and that "[h]is intention from beginning to end was to rob [Self] at some point in their evening's activities." Nor did he arrive at that intention on a whim: Van Hook had previously pursued the same strategy--of luring homosexual men into secluded settings to rob them--many times since his teenage years, and he employed it again even after Self's murder in the weeks before his arrest.  Although Van Hook apparently deviated from his original plan once the offense was underway--going beyond stealing Self's goods to killing him and disfiguring the dead body--that hardly helped his cause. The Sixth Circuit, which focused on the number of aggravating factors instead of their weight, gave all this evidence short shrift, leading it to overstate further the effect additional mitigating evidence might have had.

Holding
The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.


Questions for Discussion
1.  Why does the Supreme Court reject the Sixth Circuit Court of Appeals reliance on the ABA guidelines to evaluate whether Van Hook’s attorney provided competent representation?                                                                                                                             
2.  What is the basis for the Supreme Court’s disagreement with the Sixth Circuit Court of Appeals in evaluating the defense attorney’s competence?                                                     
3.    Explain why the Supreme Court concludes that Van Hook was not prejudiced by his lawyer’s strategy? 

