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Chapter 2
Webster v. Virgin Islands, 2014 Crim. No. 2012-0012 (Sup. Ct. 2014), Opinion by: Cabret, J.
Issue
Patrick Webster, Jr., was convicted in the Superior Court of aggravated assault and battery and disturbing the peace, both as acts of domestic violence, and unauthorized use of a vehicle. Webster appeals arguing that the aggravated assault statute contains unconstitutional sex-based classifications . . . .
Facts
On May 4, 2011, at approximately 1 a.m., Webster went into the bedroom of his mother Vernice Webster while she was sleeping to ask for the keys to her car. When she refused, Webster searched the room for the keys, while his mother went to the kitchen. When he could not find the keys, Webster grabbed Vernice by the throat and the wrap she was wearing, pulling her back into the bedroom and then repeatedly pushing her down onto her bed, demanding the keys. Still refusing to give Webster the keys, Vernice returned to the kitchen, ending up on the floor with Webster standing over her holding a wine bottle. Webster once again dragged his mother into the bedroom and threw her onto her mattress several more times. Vernice finally retrieved the keys from a bathroom cabinet and gave them to Webster, who disabled the house phone and took Vernice's cell phone before leaving with the car.
After he left, Vernice went to a neighbor to call 911. Once police arrived, they noticed bruises and minor scratches on her collarbone and forearm and observed that the bedroom was “ransacked.”
On May 23, 2011, the People filed a five-count Information against Webster, charging him with third-degree assault, the use of a dangerous weapon during the commission of a third-degree assault, aggravated assault and battery, and disturbing the peace--all charged as acts of domestic violence under 16 V.I.C. § 91(b)--as well as the unauthorized use of a vehicle . . . . After the trial concluded, the court held that there was not enough evidence to support a conviction for third-degree assault with a deadly weapon or the use of a dangerous weapon during a crime of violence, but entered convictions against Webster for aggravated assault and battery, disturbing the peace, and unauthorized use of a vehicle. The court also found that aggravated assault and disturbing the peace were acts of domestic violence as defined by 16 V.I.C. § 91(b). In a January 27, 2012, Judgment and Commitment, the Superior Court sentenced Webster to a suspended 10-month prison sentence and a $1,000 fine for aggravated assault and battery, a concurrent 60-day sentence for disturbing the peace, a concurrent 1-year suspended sentence for unauthorized use of a vehicle and placed him on supervised probation for 1 year.
Webster argues that his conviction for aggravated assault must be reversed because the statute under which he was convicted, 14 V.I.C. § 298(5), violates constitutional principles assuring equal protection of the laws. . . . 
Webster argues that because 14 V.I.C. § 298(5) enhances simple assault to aggravated assault based only on the respective sexes of the attacker and the victim, it violates the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution . . . . The Superior Court entered the conviction under section 298, which enumerates nine aggravating circumstances that enhance a simple assault to an aggravated assault. See 14 V.I.C. § 299(2) (“[w]hoever commits . . . an assault or battery unattended with circumstances of aggravation” commits only simple assault). Webster was convicted under the aggravating circumstance providing that “[w]hoever commits an assault and battery . . . being an adult male, upon the person of a female . . . shall be fined not more than $500 or imprisoned not more than 1 year.” Webster argues that by making his sex an aggravating factor, section 298(5) denies him equal protection of the law. 
 “The Equal Protection Clause of the Fourteenth Amendment ‘is essentially a direction that all persons similarly situated should be treated alike.’” Here, it is evident that section 298(5) creates a sex-based classification on its face, upgrading an assault from simple to aggravate in all instances in which the defendant is male and the victim is female. While most statutory classifications--such as those contained in tax policy and economic regulations--must meet only rational basis review, (rational basis review is satisfied by “any reasonably conceivable state of facts that could provide a rational basis for the classification”), an explicitly sex-based statutory classification--like those based on race, national origin, or alienage--must satisfy heightened constitutional scrutiny. 

In the case of a sex-based classification, this heightened level of scrutiny is intermediate. Unlike rational basis review--where it is the defendant's burden to “negat[e] every conceivable basis that might support the government's statutory classification,”--intermediate scrutiny requires the People to carry the burden of establishing that there is an “exceedingly persuasive justification” for the classification by showing that it “serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives.” We must closely examine the People's justifications “free of fixed notions concerning the roles and abilities of males and females,” as generalizations and stereotypes about the respective characteristics of men and women cannot satisfy intermediate scrutiny. 
The People concedes that it bears the burden of demonstrating the constitutionality of section 298(5) and asserts that “the statute identifies men because of the demonstrable fact that they are physically different from women.” The People also contends that “[t]he Government's objective in having a gender based statute is to protect women from physically aggressive and overpowering men as was the situation in this case.” The People further insists that the “[L]egislature could easily have determined that assaults and batteries by physically larger and stronger men are more likely to cause greater physical injuries to women than similar assaults by females.” While the People may be correct that the Legislature could have enacted section 298(5) with the aim of protecting women from assaults by physically larger and stronger men, a justification “hypothesized or invented post hoc in response to litigation” cannot meet intermediate scrutiny. Instead, “a tenable justification must describe actual state purposes, not rationalizations for actions in fact differently grounded.”
While it is undoubtedly true that the Legislature “can take into account . . . physical differences when classifying crimes relating to physical violence,” section 298(5) does not do this. Instead, this provision makes any assault committed by a man upon a woman an aggravated assault regardless of the physical differences between the attacker and the victim, providing no additional protections to a man assaulted by a physically stronger woman or a woman assaulted by a physically stronger woman. By using sex as a proxy for the relative physical characteristics of the attacker and the victim, section 298(5) rests entirely on “archaic and stereotypic ] notions” that have been specifically rejected by the U.S. Supreme Court. “If the statutory objective is to . . . ‘protect’ members of one gender because they are presumed to suffer from an inherent handicap or to be innately inferior, the objective itself is illegitimate.” Legislative classifications such as this “carry the inherent risk of reinforcing stereotypes about the ‘proper place’ of women and their need for special protection.” Finally, it would seem apparent that if the Legislature's objective was to take into account “physical differences when classifying crimes relating to physical violence,” this purpose would have been better served by enacting a statute that actually takes into account physical differences in classifying violent crimes. And when governmental objectives are as well-served by a sex-neutral law that does not “carr[y] with it the baggage of sexual stereotypes,” the government “cannot be permitted to classify on the basis of sex.” Therefore, even if the Legislature enacted 14 V.I.C. § 298(5) with the objective of providing greater protections to women who are attacked by physically stronger men, because the statute fails to take into account the relative physical prowess of the attacker and the victim, we cannot say that the “discriminatory means employed are substantially related to the achievement of those objectives.” 

Holding
Accordingly, by providing that any assault committed by a male upon a female is automatically aggravated in nature, 14 V.I.C. § 298(5) violates the Equal Protection Clause of the Fourteenth Amendment, and the Superior Court committed error in entering a conviction against Webster under this section. 

Wright v. South Carolina, 563 S.E.2d 311 (S.C. 2000), Opinion by: Waller, J.
Todd William Wright was convicted of criminal domestic violence of a high and aggravated nature (CDVHAN) and sentenced to 10-year imprisonment, suspended upon service of 8 years, and 5-year probation. We affirm.
Facts
Wright, 6-feet tall and weighing 216 pounds, beat and kicked his wife Wendy on the evening of February 16, 1999. Her injuries were so severe that two of her ribs were fractured and her spleen had to be removed. Wright was indicted for criminal domestic violence of a high and aggravated nature. The aggravating factors alleged in the indictment were “a difference in the sexes of the victim and the defendant” and/or that “the defendant did inflict serious bodily harm upon the victim by kicking her in the mid-section requiring her to seek medical attention.”
The offense of CDVHAN incorporates the aggravating factor of an assault and battery of a high and aggravated nature (ABHAN). The elements of ABHAN that result in a defendant receiving a harsher sentence are (1) the unlawful act of violent injury to another, accompanied by circumstances of aggravation. Circumstances of aggravation include the use of a deadly weapon, the intent to commit a felony, infliction of serious bodily injury, great disparity in the ages or physical conditions of the parties, a difference in gender, the purposeful infliction of shame and disgrace, taking indecent liberties or familiarities with a female, and resistance to lawful authority . . . .
Wright objected to the judge’s charge on the aggravating circumstance of “a difference of the sexes,” contending it violated equal protection. The objection was overruled; Wright was found guilty as charged.
Issue
Does the aggravating circumstance of a “difference in the sexes” violate equal protection in violation of the Fourteenth Amendment Section 1 (“No State shall . . . deny to any person within its jurisdiction the equal protection of the laws”)?
Reasoning
Wright contends the judge’s charge on the aggravating circumstance of a “difference in the sexes” violated his right to equal protection. We disagree. The Equal Protection Clause prevents only irrational and unjustified classifications, not all classifications. For a gender-based classification to pass constitutional muster, it must serve an important governmental objective and be substantially related to the achievement of that objective. A law will be upheld where the gender classification realistically reflects the fact that the sexes are not similarly situated in certain circumstances. See Michael M. v. Superior Court of Sonoma County, 450 U.S. 464, 469 (1981; holding that as long as the rule of nature that the sexes are not similarly situated in certain circumstances is realistically reflected in a gender classification, the statute will be upheld as constitutional). In Michael M., Justice Stewart wrote that “when men and women are not in fact similarly situated . . . the Equal Protection Clause does not mean that the physiological differences between men and women must be disregarded. While those differences must never be permitted to become a pretext for invidious discrimination . . . the Constitution . . . does not require a State to pretend that demonstrable differences between men and women do not really exist.”
In State v. Gurganus, 250 S.E.2d 668 (N.C. 1979), the North Carolina Supreme Court upheld a statute enhancing the punishment for males convicted of assault on a female stating, “We base our decision . . . upon the demonstrable and observable fact that the average adult male is taller, heavier and possesses greater body strength than the average female.” We . . . think that the South Carolina General Assembly was also entitled to take note of the differing physical sizes and strengths of the sexes. Having noted such facts, the General Assembly could reasonably conclude that assaults and batteries without deadly weapons by physically larger and stronger males are likely to cause greater physical injury and risk of death than similar assaults by females. Having so concluded, the General Assembly could choose to provide greater punishment for these offenses, which it found created greater danger to life and limb, without violating the Fourteenth Amendment . . . .
Certainly, some individual females are larger, stronger, and more violent than many males. The General Assembly is not, however, required by the Fourteenth Amendment to modify criminal statutes that have met the test of time in order to make specific provisions for any such individuals. The Constitution of the United States has not altered certain virtually immutable facts of nature, and the General Assembly of South Carolina is not required to undertake to alter those facts. The South Carolina statute establishes classifications by genders that serve important governmental objectives and are substantially related to achievement of those objectives. Therefore, we hold that the statute does not deny males’ equal protection of law in violation of the Fourteenth Amendment to the Constitution of the United States. . . .
Holding
We find that the “difference in gender” aggravator is legitimately based upon realistic physiological size and strength differences of men and women such that it does not violate equal protection. . . . We therefore affirm Wright’s convictions.
Concurring, Toal, J.
While I concur with the majority’s decision to affirm Wright’s CDVHAN conviction, I disagree with the majority’s conclusion that the “difference in the sexes” aggravating circumstance does not violate equal protection. I believe the “difference in the sexes” aggravating circumstance, as a gender-based classification, violates equal protection. . . .
The CDVHAN statute was designed to address violence in the home; it applies when any person harms any member of his or her household. The statute then is designed to prevent domestic violence against men, women, and children by perpetrators of both sexes (household members include spouses, former spouses, parents and children, relatives to the second degree, persons with a child in common, and males and females who are cohabiting or have previously cohabited). Having an aggravating circumstance based solely on gender does not substantially further this objective or the narrower objective of protecting women from domestic abuse. In my opinion, this gender-based classification is no different than the classification . . . in In the Interest of Joseph T. In that case, this court held that a statute criminalizing communication of indecent messages to females violated the Equal Protection Clause. Although the court recognized that some gender-based classifications that realistically reflect that men and women are not similarly situated can withstand equal protection scrutiny on occasion, it clarified that distinctions in the law that were based on “old notions” that women should be afforded “special protection” could no longer withstand equal protection scrutiny.
In my opinion, this “difference in gender” aggravating circumstance is a distinction that perpetuates these “old notions.” There is no logical purpose for it except to protect physically inferior women from stronger men. . . . Deterring domestic violence is more efficiently and appropriately accomplished through other aggravators, such as the “great disparity in ages or physical conditions of the parties” and “infliction of serious bodily injury” aggravators. In many cases, there may be a great disparity in strength between a male and a female, but if there is not, there is no reason why a difference in gender should serve as an aggravating circumstance to “protect” women to the detriment of men. Therefore, I would find that the “difference in the sexes” aggravating circumstance violates equal protection, because it fails to substantially relate to the government objective of preventing domestic violence. However, I would affirm Wright’s conviction, because the jury also found a permissible, gender–neutral aggravating circumstance: infliction of serious bodily injury. Accordingly, I respectfully concur in result only.
Chapter 3
People v. Kellogg, 14 Cal. Rptr. 3d 507 (Cal. Ct. App. 2004), Opinion by: Haller, J.
Facts
On January 10, 2002, Officer Heidi Hawley, a member of the Homeless Outreach Team, responded to a citizen’s complaint of homeless persons camping under bridges and along State Route 163. She found Kellogg sitting on the ground in some bushes on the embankment off the freeway. Kellogg appeared inebriated and was largely incoherent. He was rocking back and forth, talking to himself, and gesturing. Officer Hawley arrested Kellogg for public intoxication. He had $445 in his pocket from disability income.
In February 2001, Kellogg had accepted an offer from the Homeless Outreach Team to take him to Mercy Hospital. However, on three other occasions when Officer Hawley had offered Kellogg assistance from the Homeless Outreach Team, he had refused.
After his arrest on January 10, 2002, Kellogg posted $104 cash bail and was released. Because he was homeless, he was not notified of his court date, and he did not appear for his January 31st arraignment. A warrant for his arrest was issued on February 11, 2002; he was arrested again for public intoxication on February 19th and 27th and subsequently charged with three violations of section 647(f), prohibiting public intoxication.
After a pretrial discussion in chambers about Kellogg’s physical and psychological problems, the trial court conditionally released Kellogg on his own recognizance and ordered that he be escorted to the Department of Veterans Affairs hospital (VA) by Officer Hawley. He was not accepted for admission at the hospital and accordingly was returned to county jail. Kellogg pleaded not guilty and filed a motion to dismiss the charges based on his constitutional right to be free of cruel and unusual punishment.
Psychologist Gregg Michel and psychiatrist Terry Schwartz testified on behalf of Kellogg. These experts explained that Kellogg had a dual diagnosis. In addition to his severe alcohol dependence, which caused him to suffer withdrawal symptoms if he stopped drinking, he suffered from dementia, long-term cognitive impairment, schizoid personality disorder, and symptoms of post-traumatic stress disorder. He had a history of seizure disorder and a closed head injury, and he reported anxiety, depressive symptoms, and chronic pain. He was estranged from his family. Physically, he had peripheral edema, gastritis, acute liver damage, and ulcerative colitis, requiring him to wear a colostomy bag. To treat his various conditions and symptoms, he had been prescribed Klonopin and Vicodin, and it was possible that he suffered from addiction to medication.
Dr. Michel opined that Kellogg was gravely disabled and incapable of providing for his basic needs and that his degree of dysfunction was life-threatening. His mental deficits impeded his executive functioning (planning, making judgments) and memory. . . . Drs. Michel and Schwartz opined that Kellogg’s homelessness was not a matter of choice but a result of his gravely disabled mental condition. His chronic alcoholism and cognitive impairment made it nearly impossible for him to obtain and maintain an apartment without significant help and support. . . . Dr. Schwartz explained that for a person with Kellogg’s conditions, crowded homeless shelters can be psychologically disturbing and trigger post-traumatic stress or anxiety symptoms, causing the person to prefer to hide in a bush where minimal interactions with people would occur. Additionally, a homeless person such as Kellogg, particularly when intoxicated, might refuse offers of assistance from authorities, because he has difficulty trusting people and fears his situation, although bad at present, will worsen.
In Dr. Michel’s view, Kellogg’s incarceration provided some limited benefit in that he obtained medication for seizures, did not have access to alcohol, received some treatment, and was more stable during incarceration than he was when homeless on the streets. However, such treatment was insufficient to be therapeutic, and medications prescribed for inmate management purposes can be highly addictive and might not be medically appropriate.
Testifying for the prosecution, physician James Dunford stated that at the jail facility, medical staff assess the arrestee’s condition and provide treatment as needed, including vitamins for nutritional needs and medication to control alcohol withdrawal symptoms or other diseases such as hypertension, seizure disorders, and diabetes. . . . Dr. Dunford opined that between March second and seventh, Kellogg’s condition had improved, because his seizure medicine was restarted, his alcohol withdrawal was treated, his vital signs were stable, his colostomy bag was clean and intact, his overall cleanliness was restored, and he was interacting with people in a normal way.
After the presentation of evidence, the trial court found that Kellogg suffered from both chronic alcohol dependence and a mental disorder and was homeless at the time of his arrests. Further, his alcohol dependence was both physical and psychological and caused him to be unable to stop drinking or to engage in rational choice-making. Finding that before his arrest Kellogg was offered assistance on at least three occasions and that his medical condition improved while in custody, the court denied the motion to dismiss the charges. On April 2, 2002, the court found Kellogg guilty of one charge of violating section 647(f) arising from his conduct on January 10, 2002. At sentencing on April 30, the probation officer requested that the hearing be continued for another month, so Kellogg could be evaluated for a possible conservatorship.
After expressing the difficult “Hobson’s choice,” whereby there were no clear prospects presented to effectively assist Kellogg, the court sentenced him to 180 days in jail, with execution of sentence suspended for 3 years on the condition that he complete an alcohol treatment program and return to court on June 4, 2002, for a progress review. . . .
After Kellogg’s release from jail, defense counsel made extensive, but unsuccessful, efforts to place Kellogg in an appropriate program and to find a permanent residence for him. On May 25 and 28, 2002, he was again arrested for public intoxication. After he failed to appear at his June 4review hearing, his probation was summarily revoked. Kellogg was rearrested on June 12. After a probation revocation hearing, Kellogg’s probation was formally revoked, and he was ordered to serve the 180-day jail sentence. The court authorized that his sentence be served in a residential rehabilitation program. However, no such program was found. According to defense counsel, the VA concluded Kellogg could not benefit from its residential treatment program due to his cognitive defects. Further, his use of prescribed, addictive narcotics precluded placement in other residential treatment programs, and his ileostomy precluded placement in board and care facilities. On July 11, 2003, the appellate division of the superior court affirmed the trial court’s denial of Kellogg’s motion to dismiss on Eighth Amendment grounds. We granted Kellogg’s request to have the matter transferred to this court for review.
Issue
Section 647(f) defines the misdemeanor offense of disorderly conduct by public intoxication as occurring when a person
is found in any public place under the influence of intoxicating liquor . . . in such a condition that he or she is unable to exercise care for his or her own safety or the safety of others, or by reason of his or her being under the influence of intoxicating liquor . . . interferes with or obstructs or prevents the free use of any street, sidewalk, or other public way.
Kellogg argues that this statute, as applied to him, constitutes cruel and/or unusual punishment prohibited by the Eighth Amendment to the U.S. Constitution and Article 1 Section 17 of the California Constitution. He asserts that his chronic alcoholism and mental condition have rendered him involuntarily homeless and that it is impossible for him to avoid being in public while intoxicated. He argues because his public intoxication is a result of his illness and beyond his control, it is inhumane for the State to respond to his condition by subjecting him to penal sanctions.
Reasoning
It is well settled that it is cruel and unusual punishment to impose criminal liability on a person merely for having the disease of addiction. In Robinson v. California 370 U.S. 660, 666–667 (1962), the U.S. Supreme Court invalidated a California statute that made it a misdemeanor to “be addicted to the use of narcotics.” The Robinson Court recognized that a state’s broad power to provide for the public health and welfare made it constitutionally permissible for it to regulate the use and sale of narcotics, including, for example, such measures as penal sanctions for addicts who refuse to cooperate with compulsory treatment programs. But the Court found the California penal statute unconstitutional, because it did not require possession or use of narcotics, or disorderly behavior resulting from narcotics, but rather imposed criminal liability for the mere status of being addicted. Robinson concluded that just as it would be cruel and unusual punishment to make it a criminal offense to be mentally ill or a leper, it was likewise cruel and unusual to allow a criminal conviction for the disease of addiction without requiring proof of narcotics possession or use or antisocial behavior.
In Powell v. Texas, 392 U.S. 514 (1968), the U.S. Supreme Court, in a five-to-four decision, declined to extend Robinson’s holding to circumstances where a chronic alcoholic was convicted of public intoxication, reasoning that the defendant was not convicted merely for being a chronic alcoholic but rather for being in public while drunk. That is, the State was not punishing the defendant for his mere status but rather was imposing “a criminal sanction for public behavior which may create substantial health and safety hazards, both for [the defendant] and for members of the general public.” . . . In the plurality decision, four justices rejected the proposition set forth by four dissenting justices that it was unconstitutional to punish conduct that was “involuntary” or “occasioned by a compulsion.”
The fifth justice in the Powell plurality, Justice White, concurred in the result only, concluding that the issue of involuntary or compulsive behavior could be pivotal to the determination of cruel and unusual punishment, but the record did not show the defendant (who had a home) suffered from any inability to refrain from drinking in public. Justice White opined that punishing a homeless alcoholic for public drunkenness could constitute unconstitutional punishment if it was impossible for the person to resist drunkenness in a public place. Relying on Justice White’s concurring opinion, Kellogg argues that Justice White, who was the deciding vote in Powell, would have sided with the dissenting justices had the circumstances of his case (i.e., an involuntarily homeless chronic alcoholic) been presented, thus resulting in a finding of cruel and unusual punishment by a plurality of the Supreme Court.
We are not persuaded. Although in Robinson, the U.S. Supreme Court held it was constitutionally impermissible to punish for the mere condition of addiction, the Court was careful to limit the scope of its decision by pointing out that a state may permissibly punish disorderly conduct resulting from the use of narcotics. This limitation was recognized and refined by the plurality opinion in Powell, where the Court held it was permissible for a state to impose criminal punishment when the addict engages in conduct that spills into public areas. . . .
Here, the reason Kellogg was subjected to misdemeanor culpability for being intoxicated in public was not because of his condition of being a homeless alcoholic but rather because of his conduct that posed a safety hazard. If Kellogg had merely been drunk in public in a manner that did not pose a safety hazard (i.e., if he were able to exercise care for his own and the public’s safety and was not blocking a public way), he could not have been adjudicated guilty under section 647(f). The state has a legitimate need to control public drunkenness when such drunkenness creates a safety hazard. It would be neither safe nor humane to allow intoxicated persons to stumble into busy streets or to lie unchecked on sidewalks, driveways, parking lots, streets, and other such public areas where they could be trampled upon, tripped over, or run over by cars. The facts of Kellogg’s public intoxication in the instant case show a clear potential for such harm. He was found sitting in bushes on a freeway embankment in an inebriated state. It is not difficult to imagine the serious possibility of danger to himself or others had he wandered off the embankment onto the freeway. . . .
Holding
We conclude that the California legislature’s decision to allow misdemeanor culpability for public intoxication, even as applied to a homeless chronic alcoholic such as Kellogg, is neither disproportionate to the offense nor inhumane. In deciding whether punishment is unconstitutionally excessive, we consider the degree of the individual’s personal culpability as compared to the amount of punishment imposed. To the extent Kellogg has no choice but to be drunk in public, given the nature of his impairments, his culpability is low; however, the penal sanctions imposed on him under section 647(f) are correspondingly low. Given the state’s interest in providing for the safety of its citizens, including Kellogg, imposition of low-level criminal sanctions for Kellogg’s conduct does not tread on the federal or state constitutional proscriptions against cruel and/or unusual punishment.
In presenting his argument, Kellogg points to the various impediments to his ability to obtain shelter and effective treatment, apparently caused by a myriad of factors including the nature of his condition and governmental policies and resources, and asserts that these impediments do not justify criminally prosecuting him. He posits that the Eighth Amendment “mandates that society do more for [him] than prosecute him criminally and repeatedly incarcerate him for circumstances which are beyond his control.” We are sympathetic to Kellogg’s plight; however, we are not in a position to serve as policy maker to evaluate societal deficiencies and amelioration strategies. . . . The judgment is affirmed.
Dissenting, McDonald, J.
Because Kellogg is involuntarily homeless and a chronic alcoholic with a past head injury who suffers from dementia, severe cognitive impairment, and a schizoid personality disorder, and there is no evidence he was unable by reason of his intoxication to care for himself or others, other than inability inherent in intoxication, or interfered in any manner with a public way, his section 647(f) conviction solely for being intoxicated in public constitutes cruel and unusual punishment in violation of the Eighth and Fourteenth Amendments. Accordingly, the trial court erred by denying Kellogg’s motion to dismiss the section 647(f) charge against him. . . .
Although the People assert that incarceration of Kellogg provides him with treatment similar to or better than he would receive were he civilly committed, the quality of his treatment in jail does not prevent his criminal conviction from constituting cruel and unusual punishment in violation of the Eighth and Fourteenth Amendments. As Justice Fortas stated in his dissenting opinion in Powell,
It is entirely clear that the jailing of chronic alcoholics is punishment. It is not defended as therapeutic, nor is there any basis for claiming that it is therapeutic (or indeed a deterrent). The alcoholic offender is caught in a “revolving door”--leading from arrest on the street through a brief, unprofitable sojourn in jail, back to the street and, eventually, another arrest. The jails, overcrowded and put to a use for which they are not suitable, have a destructive effect upon alcoholic inmates. . . .
The scope of the California Constitution’s prohibition of cruel or unusual punishment is not well-defined. . . . Nevertheless, the California Supreme Court has consistently followed the principle that “a sentence is cruel or unusual as applied to a particular defendant . . . [when] the punishment shocks the conscience and offends fundamental notions of human dignity.” . . . In this case, the focus is on the nature of the offense and the offender in discussing whether Kellogg’s public intoxication conviction is cruel or unusual punishment under Article I Section 17 of the California Constitution. . . .
A section 647(f) public intoxication offense, both in the abstract and as committed by Kellogg, is a nonviolent, fairly innocuous offense. . . . It is a nonviolent offense, does not require a victim, and poses little, if any, danger to society in general. As committed by Kellogg, the offense was nonviolent, victimless, and posed no danger to society. Kellogg was found intoxicated sitting under a bush in a public area. He was rocking back and forth, talking to himself, and gesturing. The record does not show that Kellogg’s public intoxication posed a danger to other persons or society in general. His motive in drinking presumably was merely to fulfill his physical and psychological compulsion as an alcoholic to become intoxicated. Because Kellogg is involuntarily homeless and did not have the alternative of being intoxicated in private, he did not have any specific purpose or motive to be intoxicated in a public place. Rather, it was his only option. . . . As an involuntarily homeless person, Kellogg cannot avoid appearing in public. As a chronic alcoholic, he cannot stop drinking and being intoxicated. Therefore, Kellogg cannot avoid being intoxicated in a public place.
Based on the nature of the offense and the offender, Kellogg’s section 647(f) public intoxication conviction “shocks the conscience and offends fundamental notions of human dignity” and therefore constitutes cruel or unusual punishment in violation of . . . the . . . U.S. Constitution and . . . California Constitution. I would reverse the judgment.
Jones v. United States, 308 F.2d 307 (D.C. Cir. 1962), Opinion by: Wright, J.
Appellant, together with one Shirley Green, was tried on a three-count indictment charging them jointly with (1) abusing and maltreating Robert Lee Green (2), abusing and maltreating Anthony Lee Green, and (3) involuntary manslaughter through failure to perform their legal duty of care for Anthony Lee Green, which failure resulted in his death. At the close of evidence, after a trial before a jury, the first two counts were dismissed as to both defendants. On the third count, appellant was convicted of involuntary manslaughter. Shirley Green was found not guilty.
Appellant argues that there was insufficient evidence as a matter of law to warrant a jury finding of breach of duty in the care she rendered Anthony Lee. Alternatively, appellant argues that the trial court committed plain error in failing to instruct the jury that it must first find that appellant was under a legal obligation to provide food and necessities to Anthony Lee before finding her guilty of manslaughter in failing to provide them. The first argument is without merit. Upon the latter we reverse.
Facts
A summary of the evidence, which is in conflict upon almost every significant issue, is necessary for the disposition of both arguments. In late 1957, Shirley Green became pregnant, out of wedlock, with a child, Robert Lee, subsequently born August 17, 1958. Apparently to avoid the embarrassment of the presence of the child in the Green home, it was arranged that appellant, a family friend, would take the child to her home after birth. Appellant did so, and the child remained there continuously until removed by the police on August 5, 1960. Initially, appellant made some motions toward the adoption of Robert Lee, but these came to naught, and shortly thereafter it was agreed that Shirley Green was to pay appellant $72 a month for his care. According to appellant, these payments were made for only 5 months. According to Shirley Green, they were made up to July 1960.
Early in 1959, Shirley Green again became pregnant, this time with the child Anthony Lee, whose death is the basis of appellant’s conviction. This child was born October 21, 1959. Soon after birth, Anthony Lee developed a mild jaundice condition. . . . The jaundice resulted in his retention in the hospital for 3 days beyond the usual time, or until October 26, 1959, when, on authorization signed by Shirley Green, Anthony Lee was released by the hospital to appellant’s custody. Shirley Green, after a 2- or 3-day stay in the hospital, also lived with appellant for 3 weeks, after which she returned to her parents’ home, leaving the children with appellant. She testified she did not see them again, except for one visit in March, until August 5, 1960. Consequently, though there does not seem to have been any specific monetary agreement with Shirley Green covering Anthony Lee’s support, appellant had complete custody of both children until they were rescued by the police.
With regard to medical care, the evidence is undisputed. In March 1960, appellant called a Dr. Turner to her home to treat Anthony Lee for a bronchial condition. Appellant also telephoned the doctor at various times to consult with him concerning Anthony Lee’s diet and health. In early July 1960, appellant took Anthony Lee to Dr. Turner’s office where he was treated for “simple diarrhea.” At this time, the doctor noted the “wizened” appearance of the child and told appellant to tell the mother of the child that he should be taken to a hospital. This was not done.
On August 2, 1960, two collectors for the local gas company had occasion to go to the basement of appellant’s home, and there saw the two children. Robert Lee and Anthony Lee at this time were age 2 years and 10 months, respectively. Robert Lee was in a “crib” consisting of a framework of wood, covered with a fine wire screening, including the top which was hinged. The “crib” was lined with newspaper, which was stained, apparently with feces, and crawling with roaches. Anthony Lee was lying in a bassinet and was described as having the appearance of a “small baby monkey.” One collector testified to seeing roaches on Anthony Lee.
On August 5, 1960, the collectors returned to appellant’s home in the company of several police officers and personnel of the Women’s Bureau. At this time, Anthony Lee was upstairs in the dining room in the bassinet, but Robert Lee was still downstairs in his “crib.” The officers removed the children to the D.C. General Hospital, where Anthony Lee was diagnosed as suffering from severe malnutrition and lesions over large portions of his body, apparently caused by severe diaper rash. Following admission, he was fed repeatedly, apparently with no difficulty, and was described as being very hungry. His death, 34 hr after admission, was attributed without dispute to malnutrition. At birth, Anthony Lee weighed 6 pounds, 15 ounces--at death at age 10 months, he weighed 7 pounds, 13 ounces. Normal weight at this age would have been approximately 14 pounds.
Appellant argues that nothing in the evidence establishes that she failed to provide food to Anthony Lee. She cites her own testimony and the testimony of a lodger, Mr. Wills, that she did in fact feed the baby regularly. At trial, the defense made repeated attempts to extract from the medical witnesses opinions that the jaundice, or the condition that caused it, might have prevented the baby from assimilating food. The doctors conceded this was possible but not probable, since the autopsy revealed no condition that would support the defense theory. It was also shown by the disinterested medical witnesses that the child had no difficulty in ingesting food immediately after birth, and that Anthony Lee, in the last hours before his death, was able to take several bottles, apparently without difficulty, and seemed very hungry. This evidence, combined with the absence of any physical cause for nonassimilation, taken in the context of the condition in which these children were kept, presents a jury question on the feeding issue.
Moreover, there is substantial evidence from which the jury could have found that appellant failed to obtain proper medical care for the child. Appellant relies upon the evidence showing that on one occasion she summoned a doctor for the child, on another took the child to the doctor’s office, and that she telephoned the doctor on several occasions about the baby’s formula. However, the last time a doctor saw the child was a month before his death, and appellant admitted that on that occasion the doctor recommended hospitalization. Appellant did not hospitalize the child nor did she take any other steps to obtain medical care in the last crucial month. Thus, there was sufficient evidence to go to the jury on the issue of medical care as well as failure to feed.
Issue
Appellant takes exception to the failure of the trial court to charge that the jury must find beyond a reasonable doubt, as an element of the crime, that appellant was under a legal duty to supply food and necessities to Anthony Lee. . . .
Reasoning
The problem of establishing the duty to take action that would preserve the life of another has not often arisen in the case law of this country. The most commonly cited statement of the rule is found in People v. Beardlsey, 150 Mich. 206, 113 N.W. 1128, 1129 (1962), which provides that the
law recognizes that . . . the omission of a duty owed by one individual to another, where such omission results in the death of the one to whom the duty is owing, will make the other chargeable with manslaughter. . . . It must be a duty imposed by law or by contract, and the omission to perform the duty must be the immediate and direct cause of death.
There are at least four situations in which the failure to act may constitute breach of a legal duty. One can be held criminally liable first, where a statute imposes a duty to care for another; second, where one stands in a certain status relationship to another; third, where one has assumed a contractual duty to care for another; and fourth, where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid.
It is the contention of the government that either the third or the fourth ground is applicable here. However, it is obvious that in any of the four situations, there are critical issues of fact that must be passed on by the jury--specifically in this case, whether appellant had entered into a contract with the mother for the care of Anthony Lee or, alternatively, whether she assumed the care of the child and secluded him from the care of his mother, his natural protector. On both of these issues, the evidence is in direct conflict, appellant insisting that the mother was actually living with appellant and Anthony Lee, and hence should have been taking care of the child herself, while Shirley Green testified she was living with her parents and was paying appellant to care for both children.
Holding
In spite of this conflict, the instructions given in the case failed even to suggest the necessity for finding a legal duty of care. The only reference to duty in the instructions was the reading of the indictment, which charged, inter alia, that the defendants “failed to perform their legal duty.” A finding of legal duty is the critical element of the crime charged, and failure to instruct the jury concerning it was plain error.
Reversed and remanded.


State v. Caldwell, No. E2008–00307–CCA–R3–CD.

We determine that the evidence is sufficient to support Appellant's conviction for aggravated rape. We further determine that Appellant's sentence of 22 years for aggravated rape should be affirmed. With regard to Appellant's remaining convictions, we determine that the evidence was legally and factually insufficient to sustain Appellant's convictions . . . for facilitation of rape of a child and criminal responsibility for facilitation of criminal attempt to commit aggravated sexual battery under the theory that she possessed a legal duty . . . .
 At the time of the incidents . . . . Appellant was the girlfriend of Daniel Scott Adkins. At one point, Appellant lived in a house behind Mr. Adkins and his children on North 7th Street in LaFollette, Tennessee. Mr. Adkins lived in a blue house. Mr. Adkins and his children then moved to West Cherry Street in LaFollette, Tennessee. Appellant lived two doors down from Mr. Adkins and his children on West Cherry Street. Even though Appellant maintained a separate residence, she stayed at Mr. Adkins's house most of the time.
Mr. Adkins had several children, including the victim, H.A. and her brother, S.A. H.A. was subjected to repeated sexual abuse by her father, Mr. Adkins. At times, Appellant joined Mr. Adkins in sexually abusing the victim. These incidents led to the issuance of a multicount indictment . . . in June of 2006 for events that took place between April2001 and August 2005, when the victim was between the ages of 11 and 15. In the multicount indictment . . . .
H.A. testified at trial as to the events which led to the indictments. At the time of the trial, she was 17 years old and lived in Kentucky with a foster family . . . . H.A. described an incident at the house on West Cherry Street that occurred in her own bedroom. During this incident, Mr. Adkins “told [Appellant] to . . . put a white cloth or something in [the victim's] mouth, and he told [Appellant] to hold [H.A.], and that's when [Appellant] told [H.A.] . . . that [Appellant] was gonna count to three, and [Appellant] told me to try to get away . . . .” H.A. could not get away because Mr. Adkins “kept pulling” her. Mr. Adkins had placed a cloth into H.A.'s mouth so that she would not wake up the other children. H.A. yelled during this incident, telling her father to “stop” and leave her alone. While Appellant was holding H.A. down, Mr. Adkins “put his private” in H.A.'s vagina . . . . H.A.'s descriptions of the events led to the indictments at issue herein. . . . Detective Jeff Allen interviewed Appellant on June 1, 2006. During the interview, Appellant admitted that she held H.A. down during an encounter at the house on West Cherry Street and “performed oral sex” on the victim before her father raped her.
Appellant claims that she was not under a duty imposed by law to prevent the commission of the offenses as alleged in the indictment . . . As stated previously, a person is criminally responsible for the conduct of another if, . . . .“[h]aving a duty imposed by law or voluntarily undertaken to prevent commission of the offense . . . the person fails to make a reasonable effort to prevent commission of the offense.” Again, criminal responsibility is a theory by which the State may prove the defendant's guilt based upon another person's conduct.
 We now address whether the evidence was legally and factually sufficient to prove that Appellant, having a duty imposed by law or voluntarily undertaken to prevent commission of the offenses . . . failed to make a reasonable effort to prevent commission of the offenses.
The facts relied upon by the State to establish the crime of rape of a child at trial came from the testimony of H.A. During her testimony, H.A. described one episode that occurred while she was living at the blue house when she was in her father's bedroom with Appellant and her father. . . . At the time, H.A. was 7 or 8 years old. The facts used to establish the attempted rape came from the testimony of H.A. and the admissions of Appellant. H.A. remembered her father placing his hand up her skirt. She could not remember if Appellant was present. Appellant, however, admitted to Detective Allen that she saw Mr. Adkins trying to fondle the victim under her skirt and did nothing to prevent it. With regard to all of the incidents, the victim testified that she “trusted” Appellant and “thought that she could protect” her because she was part of her life. The testimony also indicated that Appellant lived with H.A. and her siblings . . . .
According to the comments to Tennessee Code, section 39-11-402(3) places criminal liability in the situation where a person who has a legal duty to prevent the crime fails to do so with the specific intent to further the crime . . . . In this regard, we note that “for criminal liability to attach, it must be found that there was a legal duty to act and not simply a moral duty.” Although there is no Tennessee case law directly on point . . ., it appears that the special relationship of parent and child or caretaker and child creates a legal duty to protect the child from harm, such that the parent or caretaker who breaches that duty is subject to criminal liability. . . .
  After a thorough and painstaking search of case law in Tennessee, we have not located any authority extending the legal duty to a child beyond the special relationships identified. We refrain from doing so today as it is not our role to sit as judicial legislators and create new duties and liabilities which theretofore did not exist. Here is a general, albeit declining, reluctance in the United States to impose affirmative duties and to punish nonperformance of those duties.
Various explanations for the reluctance to criminalize inactivity have been offered. “First, there is difficulty in defining with sufficient clarity the effort that must be expended in order to satisfy the duty. Second, the inherent ambiguity in defining the scope of a duty leads to speculation about guilt and thereby poses a threat to society more serious than the harm prevented by requiring affirmative conduct. Third, because ‘prevailing attitudes draw sharp distinctions between overt action and passivity, [the] legislature cannot ignore the mores, nor should it implement them beyond necessary limits.’ Finally, a governmental demand to perform is significantly more intrusive than a command to refrain from harmful action and therefore must be justified by a significant overriding public interest and must be imposed in a way that minimizes the extent of intrusion.”
Recognizing the heinous nature of the atrocities H.A. was forced to endure during childhood, we are constrained to determine that the evidence presented at trial was legally and factually insufficient to sustain Appellant's convictions under the theory of criminal responsibility . . . . The evidence did not show that Appellant had a legal duty to prevent the commission of the offenses. Further, the evidence was insufficient to establish that Appellant voluntarily undertook a duty to somehow prevent the commission of the offenses. The testimony at trial, as elicited by the State from the victim, established that Appellant was the live-in girlfriend of her father. There was no testimony that Appellant was responsible for the care and nurturing of the victim or that she was entrusted with the role of mother or caregiver. Accordingly, we reverse and vacate Appellant's convictions for criminal responsibility for facilitation of rape of a child and criminal responsibility for facilitation of criminal attempt to commit aggravated sexual battery. As noted previously, we affirm Appellant's conviction for aggravated rape.

Hranicky v. State, 13-00-431-CR (Tex. Ct. App. 2005), Opinion by: Casteillo J.
Bobby Lee Hranicky appeals his conviction for the second-degree felony offense of recklessly causing serious bodily injury to a child. A jury found him guilty, sentenced him to 8 years confinement in the Institutional Division of the Texas Department of Criminal Justice, and assessed a $5,000 fine. On the jury’s recommendation, the trial court suspended the sentence and placed Hranicky on community supervision for 10 years.
Facts
A newspaper advertisement offering tiger cubs for sale caught the eye of 8-year-old Lauren Villafana. She decided she wanted one. She expressed her wish to her mother, Kelly Dean Hranicky, and to Hranicky, her stepfather. Over the next year, the Hranickys investigated the idea by researching written materials on the subject and consulting with owners of exotic animals. They visited tiger owner and handler Mickey Sapp several times. They decided to buy two rare tiger cubs from him, a male and a female whose breed is endangered in the wild. . . .
Sapp trained Hranicky in how to care for and handle the animals. In particular, he demonstrated the risk adult tigers pose for children. Sapp escorted Hranicky, Kelly Hranicky, and Lauren past Sapp’s tiger cages. He told the family to watch the tigers’ focus of attention. The tigers’ eyes followed Lauren as she walked up and down beside the cages.
The Hranickys raised the cubs inside their home until they were 6 or 8 months old. Then they moved the cubs out of the house, at first to an enclosed porch in the back and ultimately to a cage Hranicky built in the yard. The tigers matured into adolescence. The male reached 250 pounds, the female slightly less. Lauren actively helped Hranicky care for the animals.
By June 6, 1999, the tigers were 2 years old. Lauren was 10. She stood 57 inches tall and weighed 80 pounds. At dusk that evening, Lauren joined Hranicky in the tiger cage. Suddenly, the male tiger attacked her. It mauled the child’s throat, breaking her neck and severing her spinal cord. She died instantly.
The record reflects four different versions of the events that led to Lauren’s death. Hranicky told the grand jury that he and Lauren were sitting side-by-side in the cage about 8:00 p.m., petting the female tiger. A neighbor’s billy goat cried out. The noise attracted the male tiger’s attention. He turned toward the sound. The cry also caught Lauren’s attention. She stood and looked at the male tiger. When Lauren turned her head toward the male tiger, “That was too much,” Hranicky told the grand jury. The tiger attacked. Hranicky yelled. The tiger grabbed Lauren by the throat and dragged her across the cage into a water trough. Hranicky ran after them. He struck the tiger on the head and held him under the water. The tiger released the child.
Kelly Dean Hranicky testified she was asleep when the incident occurred. She called for emergency assistance. Through testimony developed at trial, she told the dispatcher her daughter had fallen from a fence. She testified she did not remember giving that information to the dispatcher. However, police officer Daniel Torres, who responded to the call, testified he was told that a little girl had cut her neck on a fence.
Hranicky gave Torres a verbal statement that evening. Torres testified Hranicky told him that he had been grooming the female tiger. He asked Lauren to come and get the brush from him. Lauren came into the cage and grabbed the brush. Hranicky thought she had left the cage, because he heard the cage door close. Then, however, Hranicky saw Lauren’s hand “come over and start grooming the female, start petting the female cat, and that’s when the male cat jumped over.” The tiger grabbed the child by the neck and started running through the cage. It dragged her into the water trough. Hranicky began punching the tiger in the head, trying to get the tiger to release Lauren.
Justice of the Peace James Dawson performed an inquest at the scene of the incident. Judge Dawson testified Hranicky gave him an oral statement also. Hranicky told him Lauren went to the cage on a regular basis and groomed only the female tiger. He then corrected himself to say she actually petted the animal. Hranicky was “very clear about the difference between grooming and petting.” Hranicky maintained that Lauren never petted or groomed the male tiger. Hranicky told Dawson that Lauren asked permission to enter the cage that evening, saying “Daddy, can I come in?”
Sapp, the exotic animal owner who sold the Hranicky’s tigers, testified Hranicky told him yet another version of the events that night. When Sapp asked Hranicky how it happened, Hranicky replied, “Well, Mickey, she just snuck in behind me.” Hranicky admitted to Sapp he had allowed Lauren to enter the cage. Hranicky told Sapp he had lied because he did not want Sapp to be angry with him.
Hranicky told the grand jury that Sapp and other knowledgeable sources had said “there was no problem in taking a child in the cage.” He did learn children were especially vulnerable, because the tigers would view them as prey. However, Hranicky told the grand jury, he thought the tigers would view Lauren differently than they would an unfamiliar child. He believed the tigers would not attack her, he testified. They would see her as “one of the family.” Hranicky also told the grand jury the tigers’ veterinarian allowed his young son into the Hranicky’s tiger cage.
Several witnesses at trial contradicted Hranicky’s assessment of the level of risk the tigers presented, particularly to children. Sapp said he told the Hranickys it was safe for children to play with tiger cubs. However, once the animals reached 40–50, they should be confined in a cage and segregated from any children. “That’s enough with Lauren, any child, because they play rough, they just play rough.” Sapp further testified he told the Hranickys to keep Lauren away from the tigers at that point, because the animals would view the child as prey. He also said he told Lauren directly not to get in the cage with the tigers. Sapp did not distinguish between children who were strangers to the tigers and those who had helped raise the animals. He described any such distinction as “ludicrous.” In fact, Sapp testified, his own two children had been around large cats all of their lives. Nonetheless, he did not allow them within 6 feet of the cages. The risk is too great, he told the jury. The Hranickys did not tell him that purchasing the tigers was Lauren’s idea. Had he known, he testified, “that would have been the end of the conversation. This was not for children.” He denied telling Hranicky that it was safe for Lauren to be in the cage with the tigers.
Charles Currer, an animal care inspector for the U.S. Department of Agriculture (USDA), met Hranicky when Hranicky applied for a USDA license to exhibit the tigers. Currer also denied telling Hranicky it was permissible to let a child enter a tiger’s cage. He recalled giving his standard speech about the danger big cats pose to children, telling him that they “see children as prey, as things to play with.”
On his USDA application form, Hranicky listed several books he had read on animal handling. One book warned that working with exotic cats is very dangerous. It emphasized that adolescent males are particularly volatile as they mature and begin asserting their dominance. Big cat handlers should expect to get jumped, bit, and challenged at every juncture. Another of the listed books pointed out that tigers give little or no warning when they attack. The book cautioned against keeping large cats such as tigers as pets.
Veterinarian Dr. Hampton McAda testified he worked with the Hranickys’ tigers from the time they were 6 weeks old until about a month before the incident. McAda denied ever allowing his son into the tigers’ cage. All large animals present some risk, he testified. He recalled telling Hranicky that “wild animals and female menstrual periods . . . could cause a problem down the road” once both the animals and Lauren matured. Hranicky seemed more aware of the male tiger, the veterinarian observed, and was more careful with him than with the female. . . .
James Boller, the chief cruelty investigator for the Houston Society for the Prevention of Cruelty to Animals, testified that tigers, even those raised in captivity, are wild animals that act from instinct. Anyone who enters a cage with a conscious adult tiger should bring a prop to use as a deterrent. Never take one’s eyes off the tiger, Evans told the jury. Never make oneself appear weak and vulnerable by diminishing one’s size by crouching or sitting. Never bring a child into a tiger cage. The danger increases when the tigers are in adolescence, which begins as early as 2 years of age for captive tigers. Entering a cage with more than one tiger increases the risk. Entering with more than one person increases the risk further. Entering with a child increases the risk even more. Tigers’ activity level depends on the time of day. . . . Boller identified 8 o’clock on a summer evening as a high activity time. A child should never enter a tiger cage in the first place, Boller testified. Taking a child into a tiger cage “during a high activity time for the animal is going to increase your risk dramatically.”
Dr. Richard Villafana, Lauren’s biological father, told the jury he first learned of the tigers when his daughter told him over the phone she had a surprise to show him at their next visit. When he came to pick her up the following weekend, he testified, she took him into the house and showed him the female cub. Villafana described his reaction as “horror and generalized upset and dismay, any negative term you care to choose.” He immediately decided to speak to Kelly Hranicky about the situation. He did not do so in front of Lauren, however, in an effort to avoid a “big argument.” Villafana testified he later discussed the tigers with Kelly Hranicky, who assured him Lauren was safe. . . . As the tigers matured, no one told Villafana the Hranickys allowed Lauren in the cage with them. Had he known, he “would have talked to Kelly again” and “would have told her that [he] was greatly opposed to it and would have begged and pleaded with her not to allow her in there.” He spoke to his daughter about his concerns about the tigers “almost every time” he saw her.
Kelly Hranicky told the jury Lauren was a very obedient child. Villafana agreed. Lauren would not have gone into the tiger cage that evening without Hranicky’s permission.
Issue
. . . Did Hranicky act in a reckless fashion?
Reasoning
The record reflects that each of the witnesses who came into contact with Hranicky in connection with the tigers testified they told him that (1) large cats, even those raised in captivity, are dangerous, unpredictable wild animals; and (2) children were particularly at risk from adolescent and adult tigers, especially males. Expert animal handlers whom Hranicky consulted and written materials he claimed to have read warned Hranicky that the risks increased with adolescent male tigers, with more than one person in the cage, with more than one tiger in the cage, at dusk during the animals’ heightened activity period, and when diminishing one’s size by sitting or crouching on the ground. They each cautioned that tigers attack swiftly, without warning, and are powerful predators.
Further, Hranicky’s initial story to Sapp that Lauren had sneaked into the cage evidences Hranicky’s awareness of the risk. The jury also could have inferred his awareness of the risk when he concealed from Sapp that the family was purchasing the tigers for Lauren. The jury also could have inferred Hranicky’s consciousness of guilt when he gave several different versions of what happened.
On the other hand, the record shows that before buying the tigers, Hranicky researched the subject and conferred with professionals. He received training in handling the animals. Further, Kelly Hranicky testified she also understood the warnings about not allowing children in the tiger cage to apply to strangers, not to Lauren. Hranicky told the grand jury he did not think the warnings applied to children, like Lauren, who had helped raise the animal. He said he had seen other handlers, including Sapp and McAda, permit Lauren and other children to go into tiger cages. He testified Currer told him it was safe to permit children in tiger cages. Further, while the State’s witness described zoo policies for handling tigers, those policies were not known to the general public. Finally, none of the significant figures in Lauren’s life fully appreciated the danger the tigers posed for Lauren. Hranicky was not alone in not perceiving the risk. . . .
Holding
Hranicky testified to the grand jury he did not view the risk to be substantial, because he thought the tigers were domesticated and had bonded with the family. He claimed not to have any awareness of any risk. The tigers were acting normally. Lauren had entered the cage numerous times to pet the tigers with no incident. Further, he asserted, other than a minor scratch by the male as a cub, the tigers had never harmed anyone. Thus, he argues, he had no knowledge of any risk.
Viewing all the evidence neutrally, favoring neither Hranicky nor the State, we find that proof of Hranicky’s guilt of reckless injury to a child is not so obviously weak as to undermine confidence in the jury’s determination. Nor do we do not find that the proof of his guilt is greatly outweighed by contrary proof.
Chapter 4
State v. Ulvinen, 313 N.W.2d 425 (Minn. 1981). Opinion by: Otis, J.
Issue
Was the appellant properly convicted of first degree murder pursuant to Minnesota Statutes section 609.05, Subdivision 1 (1980), imposing criminal liability on one who “intentionally aids, advises, hires, counsels, or conspires with or otherwise procures” another to commit a crime?
Facts
Carol Hoffman, daughter-in-law of appellant Helen Ulvinen, was murdered late on the evening of August 10 or the very early morning of August 11, 1980, by her husband, David Hoffman. She and David had spent an amicable evening together playing with their children, and when they went to bed, David wanted to make love to his wife. However, when she refused him he lost his temper and began choking her. While he was choking her he began to believe he was “doing the right thing” and that to get “the evil out of her,” he had to dismember her body.
After his wife was dead, David called down to the basement to wake his mother, asking her to come upstairs to sit on the living room couch. From there, she would be able to see the kitchen, bathroom, and bedroom doors and could stop the older child if she awoke and tried to use the bathroom. Appellant didn’t respond at first but after being called once, possibly twice, more she came upstairs to lie on the couch. In the meantime, David had moved the body to the bathtub. Appellant was aware that while she was in the living room her son was dismembering the body but she turned her head away so that she could not see.
After dismembering the body and putting it in bags, Hoffman cleaned the bathroom, took the body to Weaver Lake and disposed of it. On returning home, he told his mother to wash the cloth covers from the bathroom toilet and tank, which she did. David fabricated a story about Carol leaving the house the previous night after an argument, and Helen agreed to corroborate it. David phoned the police with a missing person report and during the ensuing searches and interviews with the police, he and his mother continued to tell the fabricated story.
On August 19, 1980, David confessed to the police that he had murdered his wife. In his statement he indicated that not only had his mother helped him cover up the crime, but she had known of his intent to kill his wife that night. After hearing Hoffman’s statement, the police arrested appellant and questioned her with respect to her part in the cover-up. Police typed up a two-page statement, which she read and signed. The following day, a detective questioned her further regarding events surrounding the crime, including her knowledge that it was planned.
Appellant’s relationship with her daughter-in-law had been a strained one. She had moved in with the Hoffmans on July 26, 1980--2 weeks before the crime--to act as a live-in babysitter for their two children. Carol was unhappy about having her move in and told friends that she hated Helen, but she told both David and his mother that they could try the arrangement to see how it worked.
On the morning of the murder, Helen told her son that she was going to move out of the Hoffman residence, because “Carol had been so nasty to me.” In his statement to the police, David reported the conversation that morning as follows:
A:	 Sunday morning I went downstairs and my mom was in the bedroom reading the newspaper and she had tears in her eyes, and she said in a very frustrated voice, “I’ve got to find another house.” She said, “Carol don’t want me here,” and she said, “I probably shouldn’t have moved in here.” And I said then, “Don’t let what Carol said hurt you. It’s going to take a little more period of readjustment for her.” Then, I told mom that I’ve got to do it tonight so that there can be peace in this house.
Q:	 What did you tell your mom that you were going to have to do that night?
A:	 I told my mom I was going to have to put her to sleep.
Q:	 Dave, will you tell us exactly what you told your mother that morning, to the best of your recollection?
A:	 I said I’m going to have to choke her tonight and I’ll have to dispose of her body so that it will never be found. That’s the best of my knowledge.
Q:	 What did your mother say when you told her that?
A:	 She just--she looked at me with very sad eyes and just started to weep. I think she said something like, “It will be for the best.”
David spent the day fishing with a friend of his. When he got home that afternoon, he had another conversation with his mother. She told him at that time about a phone conversation Carol had in which she discussed taking the children and leaving home. David told the police that during the conversation with his mother that afternoon, he told her, “Mom, tonight’s got to be the night.”
Q:	 When you told your mother, “Tonight’s got to be the night,” did your mother understand that you were going to kill Carol later that evening?
A:	 She thought I was just kidding her about doing it. She didn’t think I could.
Q:	Why didn’t your mother think that you could do it?
A:	 Because for some time I had been telling her I was going to take Carol scuba diving and make it look like an accident.
Q:	And she said?
A:	And she always said, “Oh, you’re just kidding me.”
Q:	 But your mother knew you were going to do it that night?
A:	 I think my mother sensed that I was really going to do it that night.
Q:	 Why do you think your mother sensed you were really going to do it that night?
A:	 Because when I came home and she told me what had happened at the house, and I told her, “Tonight’s got to be the night,” I think she said, again I’m not certain, “that it would be the best for the kids.”
Reasoning
It is well settled in this state that presence, companionship, and conduct before and after the offense are circumstances from which a person’s participation in the criminal intent may be inferred. The evidence is undisputed that appellant was asleep when her son choked his wife. She took no active part in the dismembering of the body but came upstairs to intercept the children, should they awake, and prevent them from going into the bathroom. She cooperated with her son by cleaning some items from the bathroom and corroborating David’s story to prevent anyone from finding out about the murder. She is insulated by statute from guilt as an accomplice after the fact for such conduct because of her relation as a parent of the offender. The jury might well have considered appellant’s conduct in sitting by while her son dismembered his wife so shocking that it deserved punishment. Nonetheless, these subsequent actions do not succeed in transforming her behavior prior to the crime to active instigation and encouragement. Minnesota Statutes section 609.05, Subdivision 1 (1980) implies a high level of activity on the part of an aider and abettor in the form of conduct that encourages another to act. Use of terms such as aids, advises, and conspires requires something more of a person than mere inaction to impose liability as a principal.
Holding
The evidence presented to the jury at best supports a finding that appellant passively acquiesced in her son’s plan to kill his wife. The jury might have believed that David told his mother of his intent to kill his wife that night and that she neither actively discouraged him nor told anyone in time to prevent the murder. Her response that “it would be the best for the kids” or “it will be the best” was not, however, active encouragement or instigation. There is no evidence that her remark had any influence on her son’s decision to kill his wife. The Minnesota statute imposes liability for actions that affect the principal, encouraging him to take a course of action that he might not otherwise have taken. The State has not proved beyond a reasonable doubt that appellant was guilty of anything but passive approval. However morally reprehensible it may be to fail to warn individuals of their impending death, our statutes do not make such an omission a criminal offense.
David told many people besides appellant of his intent to kill his wife, but no one took him seriously. He told a coworker approximately 3 times a week that he was going to murder his wife and confided two different plans for doing so. Another coworker heard him tell his plan to cut Carol’s air hose while she was scuba diving, making her death look accidental, but did not believe him. Two or three weeks before the murder, David told a friend of his that he and Carol were having problems, and he expected Carol “to have an accident sometime.” None of these people has a duty imposed by law to warn the victim of impending danger, whatever their moral obligation may be. The State has not proved beyond a reasonable doubt that appellant was guilty of any of the activities enumerated in the statute. Appellant’s comment is not sufficient additional activity on her part to constitute planning or conspiring with her son. She did not offer advice on how to kill his wife nor offer to help him. She did not plan when to accomplish the act or tell her son what to do to avoid being caught. She was told by her son that he intended to kill his wife that night and responded in a way that, while not discouraging him, did not aid, advise, or counsel him to act as he did. Where, as here, the evidence is insufficient to show beyond a reasonable doubt that appellant was guilty of active conduct sufficient to convict her of first degree murder . . . her conviction must be reversed.
Chapter 5
Bolton v. State, 07–02–0357-CR (Tex. Crim. App. 2003), Opinion by: Reavis, J.
Following a plea of not guilty, appellant was convicted by a jury of attempted burglary of a habitation with intent to commit sexual assault, and punishment was assessed by the court at 20 years’ confinement. Presenting a sole issue, appellant asserts the evidence is insufficient to support his conviction. Based upon the rationale expressed herein, we . . . reverse and remand for a new trial on punishment.
Facts
At approximately 10:00 p.m. on January 6, 2002, Ramiro Reyna was walking from his home to his mother’s home situated one block over when he observed a “suspicious person” walking through complainant’s backyard. A street light on the corner lot where complainant’s house was located provided some light. Reyna knew that complainant and her mother were the only residents. He observed the person, later identified as appellant, “just peeping” through the kitchen window and later another window. However, Reyna also testified that an 18-wheeler was parked on the curb to the side of the house that night, and from where he was standing initially, the truck was between him and appellant, and he was able to observe only the back of appellant’s legs. As Reyna proceeded down the block undetected by appellant, he again observed appellant “peeping” through a window, holding his right hand next to his face. Reyna was unable to see appellant’s left hand. Once Reyna reached his mother’s house, four houses down from complainant’s, he called the police.
Reyna testified he was inside his mother’s house for 3–5 min after calling the police. He then waited in his mother’s backyard where he could still observe complainant’s backyard through other neighbors’ gates. Although he could not see appellant, he believed appellant was still standing by a window in complainant’s backyard, until he noticed appellant return to complainant’s backyard from a business parking lot located across the alley from complainant’s house. Reyna’s mother waited for the police in her front yard, and upon Officer Jordan’s arrival, she alerted him to appellant’s location. Reyna observed Jordan’s patrol car drive down the alley, where Jordan apprehended appellant behind a neighbor’s house adjacent to complainant’s.
Complainant testified she turned on her bath water, undressed in the bathroom, and took her clothes to the laundry room. She then walked to her mother’s room to answer the telephone before returning to the bathroom to take a bath. According to complainant, she bathed for approximately an hour.
Officer Jordan testified he was dispatched to investigate a burglary in progress. . . . After handcuffing appellant, Jordan conducted a protective frisk and discovered an open jar of petroleum jelly in appellant’s pocket. The officer also noticed that appellant was wearing camouflage pants that were unbuttoned and unzipped.
Issue
Appellant’s sole contention is that the evidence is legally and factually insufficient to support his conviction for attempted burglary of a habitation with intent to commit sexual assault. We agree.
Reasoning
A person attempts an offense if he commits an act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended. Burglary requires a person to enter a habitation without the effective consent of the owner with the intent to commit a felony, a theft, or an assault. A person commits sexual assault if he intentionally or knowingly:
A.	causes the penetration of the anus or female sexual organ of another person by any means, without that person’s consent;
B.	causes the penetration of the mouth of another person by the sexual organ of the actor, without that person’s consent; or
C.	causes the sexual organ of another person, without that person’s consent, to contact or penetrate the mouth, anus, or sexual organ of another person, including the actor. . . .
The State established that appellant was in complainant’s backyard without permission and was peeping through more than one window. The arresting officer testified appellant possessed an open jar of petroleum jelly in his pocket and that his camouflage pants were unbuttoned and unzipped. Complainant and her mother testified the window to complainant’s room showed new damage. . . . Complainant also testified she had seen appellant before when she and her friends were walking to a nearby grocery store and noticed appellant following them. She explained that when she turned back to look, he stopped, and she did not see him again. However, the State did not establish a time frame between that occurrence and the incident on January 6. . . .
Complainant testified that while she was bathing she did not hear anything outside the window. She further testified she did not see appellant at any of her windows nor elsewhere, nor did she witness him attempt to pull the screen away from the window. According to complainant, she inspected her window every other day when taking out the trash and acknowledged the window was locked on the night of the incident and very difficult to open.
The defense established the window screen was old and dark from rust, and the window frame was broken. No evidence was presented that appellant pulled up the screen or caused any damage to the window. In fact, the only eyewitness, Reyna, testified on direct and redirect examination that when Reyna saw appellant, he was “just peeking through the window.”
Referencing the record, in its brief, the State notes appellant was “clothed in camouflage pants, which are typically worn when one does not want to be seen.” However . . . there is no evidence by Officer Jordan or any other witness establishing that camouflage pants are “worn when one does not want to be seen.” Moreover, the State did not argue to the jury, as it does on appeal, that they could reasonably deduce that camouflage clothing is worn by persons who do not want to be seen.
The State also contends it was reasonable for a jury to conclude appellant had a “sexual interest” in complainant, because he had previously followed her while she was walking to a grocery store. However, no evidence was presented of any acts, conduct, or words by appellant to indicate he was sexually interested in complainant.
In support of its final contention that the evidence is sufficient to support appellant’s conviction, the State relies on the open jar of petroleum jelly found in appellant’s pocket to prove his intent to commit sexual assault. The State cites six cases in which petroleum jelly was used during sexual crimes; however . . . five of the cases relied upon by the State involve sexual acts against minors, and the sixth case was a prosecution for murder resulting from a heinous rape from which the victim sustained fatal injuries. Moreover, no evidence was introduced regarding the amount of petroleum jelly in the jar, if any. The State does not cite any cases, and we have been unable to find any, holding that possession of a jar of petroleum jelly under the circumstances presented here is sufficient to support a conviction for attempted sexual assault, and we decline to so hold.
Additionally, when Officer Jordan first observed appellant, he was leaving complainant’s backyard and walking down the alley at a normal pace. . . .
Holding
The record does not establish appellant committed an act amounting to more than mere preparation with the intention to enter complainant’s house to commit sexual assault. Proof of a culpable mental state generally relies upon circumstantial evidence and may be inferred from the circumstances under which the prohibited act occurred. . . . However, the circumstances in the underlying case do not establish that through his acts, words, or conduct, appellant had the requisite intent to enter complainant’s house to commit sexual assault. . . . Accordingly, we hold the evidence is legally insufficient to support a conviction for attempted burglary of a habitation with intent to commit sexual assault. . . .
Accordingly, the judgment for attempted burglary of a habitation with intent to commit sexual assault is reformed to reflect conviction for the lesser included offense of criminal trespass. . . .
YOUNG v. STATE, 303 Md. 298 (1985), 493 A.2d 352
Raymond Alexander Young v. State of Maryland
Court of Appeals of Maryland
There is no dispute as to the circumstances which led to the indictment of Young. Several banks in the Oxon Hill-Fort Washington section of Prince George's County had been held up. The Special Operations Division of the Prince George's Police Department set up a surveillance of banks in the area. In the early afternoon of 26 November 1982 the police team observed Young driving an automobile in such a manner as to give rise to a reasonable belief that he was casing several banks. They followed him in his reconnoitering. At one point when he left his car to enter a store, he was seen to clip a scanner onto his belt. The scanner later proved to contain an operable crystal number frequency that would receive Prince George's County uniform patrol transmissions. At that time Young was dressed in a brown waist-length jacket and wore sunglasses.
Around 2:00 p.m., Young came to rest at the rear of the Fort Washington branch of the First National Bank of Southern Maryland. Shortly before, he had driven past the front of the Bank and parked in the rear of it for a brief time. He got out of his car and walked hurriedly beside the Bank toward the front door. He was still wearing the brown waist-length jacket and sunglasses, but he had added a blue knit stocking cap pulled down to the top of the sunglasses, white gloves and a black eyepatch. His jacket collar was turned up. His right hand was in his jacket pocket and his left hand was in front of his face. As one of the police officers observing him put it, he was "sort of duck[ing] his head."
It was shortly after 2:00 p.m. and the Bank had just closed. Through the windows of his office, the Bank Manager saw Young walking on the "landscape" by the side of the Bank toward the front door. Young had his right hand in his jacket pocket and tried to open the front door with his left hand. When he realized that the door was locked and the Bank was closed, he retraced his steps, running past the windows with his left hand covering his face. The Bank Manager had an employee call the police.
Young ran back to his car, yanked open the door, got in, and put the car in drive "all in one movement almost," and drove away. The police stopped the car and ordered Young to get out. Young was in the process of removing his jacket; it fell over the car seat and partially onto the ground. The butt of what proved to be a loaded 0.22 caliber revolver was sticking out of the right pocket of the jacket. On the front seat of the car were a pair of white surgical gloves, a black eyepatch, a blue knit stocking cap, and a pair of sunglasses. Young told the police that his name was Morris P. Cunningham. As Young was being taken from the scene, he asked "how much time you could get for attempted bank robbery."
A criminal attempt requires specific intent; the specific intent must be to commit some other crime. The requisite intent need not be proved by direct evidence. It may be inferred as a matter of fact from the actor's conduct and the attendant circumstances. Young concedes that "evidence is present . . . from which it is possible to infer that [he] may have intended to commit a crime inside the bank . . . ." He suggests, however, that this evidence is not "compelling . . . ." We think that it is most compelling. We believe that it is more than legally sufficient to establish beyond a reasonable doubt that Young had the specific intent to commit an armed robbery as charged.
We are by no means alone in the belief that an approach based on the substantial step test is superior. This belief was shared by the Commission which drafted a proposed criminal code for this State following the Model Penal Code approach with respect to criminal attempts. Convinced that an approach based on the "substantial step" test is the proper one to determine whether a person has attempted to commit a crime, and that § 110.00 of the Md. Proposed Criminal Code best expressed it, we adopt the provisions of that. 
When the facts and circumstances of the case sub judice are considered in the light of the overt act standard which we have adopted, it is perfectly clear that the evidence was sufficient to prove that Young attempted the crime of armed robbery as charged. As we have seen, the police did not arrive on the scene after the fact. They had the advantage of having Young under observation for some time before his apprehension. They watched his preparations. They were with him when he reconnoitered or cased the banks. His observations of the banks were in a manner not usual for law-abiding individuals and were under circumstances that warranted alarm for the safety of persons or property. Young manifestly endeavored to conceal his presence by parking behind the Bank which he had apparently selected to rob. He disguised himself with an eyepatch and made an identification of him difficult by turning up his jacket collar and by donning sunglasses and a knit cap which he pulled down over his forehead. He put on rubber surgical gloves. Clipped on his belt was a scanner with a police band frequency. Except for the scanner, which he had placed on his belt while casing the Bank, all this was done immediately before he left his car and approached the door of the Bank. As he walked toward the Bank he partially hid his face behind his left hand and ducked his head. He kept his right hand in the pocket of his jacket in which, as subsequent events established, he was carrying, concealed, a loaded handgun, for which he had no lawful use or right to transport. He walked to the front door of the Bank and tried to enter the premises. When he discovered that the door was locked, he ran back to his car, again partially concealing his face with his left hand. He got in his car and immediately drove away. He removed the knit hat, sunglasses, eyepatch, and gloves and placed the scanner over the sun visor of the car. When apprehended, he was trying to take off his jacket. His question as to how much time he could get for attempted bank robbery was not without significance.
It is clear that the evidence which showed Young's conduct leading to his apprehension established that he performed the necessary overt act toward the commission of armed robbery, which was more than mere preparation. Even if we assume that all of Young's conduct before he approached the door of the Bank was mere preparation, on the evidence, the jury could properly find as a fact that when Young tried to open the bank door to enter the premises, that act constituted a "substantial step" toward the commission of the intended crime. It was strongly corroborative of his criminal intention.
One of the reasons why the substantial step approach has received such widespread favor is because it usually enables the police to intervene at an earlier stage than do the other approaches. In this case, however, the requisite overt act came near the end of the line. Indeed, it would qualify as the necessary act under any of the approaches--the proximity approach, the probable desistance approach or the equivocality approach. It clearly met the requirements of the substantial step approach. Since Young, as a matter of fact, could be found by the jury to have performed an overt act which was more than mere preparation, and was a substantial step toward the commission of the intended crime of armed robbery, it follows as a matter of law that he committed the offense of criminal attempt.
We think that the evidence adduced showed directly, or circumstantially, or supported a rational inference of, the facts to be proved from which the jury could fairly be convinced, beyond a reasonable doubt, of Young's guilt of attempted armed robbery as charged. 

Le Barron v. State, 2 Wis.2d 294 (Wisc. 966), Opinion by: Currie, C.J. 
Issue
(1) Was the evidence adduced sufficient to prove the finding of defendant guilty beyond a reasonable doubt of the crime of attempted rape?
Facts
On March 3, 1965, at 6:55 p. m., the complaining witness, Jodean Randen, a housewife, was walking home across a fairly well-traveled railroad bridge in Eau Claire. She is a slight woman whose normal weight is 95–100 pounds. As she approached the opposite side of the bridge, she passed a man who was walking in the opposite direction. The man turned and followed her, grabbed her arm and demanded her purse. She surrendered her purse and at the command of the man began walking away as fast as she could. Upon discovering that the purse was empty, he caught up with her again, grabbed her arm and told her that if she did not scream he would not hurt her. He then led her--willingly, she testified, so as to avoid being hurt by him--to the end of the bridge. While walking he shoved her head down and warned her not to look up or do anything and he would not hurt her. 
On the other side of the bridge along the railroad tracks, there is a coal shack. As they approached the coal shack he grabbed her, put one hand over her mouth, and an arm around her shoulder and told her not to scream or he would kill her. At this time, Mrs. Randen thought he had a knife in his hand. He then forced her into the shack and up against the wall. As she struggled for her breath he said, "You know what else I want," unzipped his pants and started pulling up her skirt. She finally succeeded in removing his hand from her mouth, and after reassuring him that she would not scream, told him she was pregnant and pleaded with him to desist or he would hurt her baby. He then felt of her stomach and took her over to the door of the shack, where in the better light, he was able to ascertain that, under her coat, she was wearing maternity clothes. He thereafter let her alone and left after warning her not to scream or call the police or he would kill her.
 After he had left, she proceeded to a nearby restaurant, had a cup of coffee, and kept calling home by phone until she reached her husband. He came to the restaurant for her and upon reaching home he called the police to report the incident. Based on a description given by Mrs. Randen to city police, defendant was determined to be a suspect. Subsequently, he was arrested by the sheriff's department. At the police station, Mrs. Randen identified the defendant as the man who accosted her.
Defendant, who was 26 years of age, denied being in the vicinity of the scene of the alleged attempted rape on the evening of March 3, 1965. He claimed that he was at the Wingad farm home between 6:30 and 7 p.m. on that night in the company of Janet Wingad, then 17 years of age. However, neither Janet nor her mother was able to verify this alibi.
The material portions of the controlling statutes provide:
Section 944.01 (1), Stats. "Any male who has sexual intercourse with a female he knows is not his wife, by force and against her will, may be imprisoned not more than 30 years."
Section 939.32 (2), Stats. "An attempt to commit a crime requires that the actor have an intent to perform acts and attain a result which, if accomplished, would constitute such crime and that he does acts toward the commission of the crime which demonstrate unequivocally, under all the circumstances, that he formed that intent and would commit the crime except for the intervention of another person or some other extraneous factor." (Italics supplied.)
This court has analyzed the two statutory requirements of intent and overt acts which must concur in order to have attempt to rape as follows:
"(1) The male must have the intent to act so as to have intercourse with the female by overcoming or preventing her utmost resistance by physical violence, or overcoming her will to resist by the use of threats of imminent physical violence likely to cause great bodily harm; (2) the male must act toward the commission of the rape by overt acts which demonstrate unequivocally, under all the circumstances, that he formed the intent to rape and would have committed the rape except for the intervention of another person or some other extraneous factor."
The thrust of defendant's argument, that the evidence was not sufficient to convict him of the crime of attempted rape, is 2-fold: First, defendant desisted from his endeavor to have sexual intercourse with complainant before he had an opportunity to form an intent to accomplish such intercourse by force and against her will; and, second, the factor which caused him to desist, viz., the pregnancy of complainant, was intrinsic and not an "extraneous factor" within the meaning of section 939.32 (2), Stats.
It is difficult to consider the factor of intent apart from that of overt acts since the sole evidence of intent in attempted rape cases is almost always confined to the overt acts of the accused, and intent must be inferred therefrom. In fact, the express wording of section 939.32 (2), Stats., recognizes that this is so.
 We consider defendant's overt acts, which support a reasonable inference that he intended to have sexual intercourse with complainant by force and against her will, to be these: (1) He threatened complainant that he would kill her if she refused to cooperate with him; (2) he forced complainant into the shack and against the wall; and (3) he stated, "You know what else I want," unzipped his pants, and starting pulling up her skirt. The jury had the right to assume that defendant had the requisite physical strength and weapon (the supposed knife) to carry out the threat over any resistance of complainant. 
We conclude that a jury could infer beyond a reasonable doubt from these overt acts of defendant that he intended to have sexual intercourse with defendant by force and against her will. The fact that he desisted from his attempt to have sexual intercourse as a result of the plea of complainant that she was pregnant would permit of the opposite inference. However, such desistance did not compel the drawing of such inference nor compel, as a matter of law, the raising of a reasonable doubt to a finding that defendant had previously intended to carry through with having intercourse by force and against complainant's will.
Defendant relies strongly on Oakley v. State where this court held that defendant Oakley's acts were so equivocal as to prevent a finding of intent beyond a reasonable doubt to have sexual intercourse by force and against the will of the complainant. The evidence in the case disclosed neither physical violence nor threat of physical violence up to the time Oakley desisted from his attempt to have sexual intercourse with the complainant. He did put his arm around her and attempted to kiss her while entreating her to have intercourse and also attempted to put his hand in her blouse and to lift up her skirt but did not attempt to renew this endeavor when she brushed his hand away. Thus the facts in Oakley are readily distinguishable from those of the case at bar. To argue that the two cases are analogous because, in the one instance, the accused desisted because the complainant was menstruating and, in the other, because of pregnancy is an oversimplification. Such an argument overlooks the radical difference in the nature of the overt acts relied upon to prove intent.
[bookmark: r[6]]The argument that the pregnancy of the instant complainant which caused defendant's desistance does not qualify as an "extraneous factor" within the meaning of section 939.32, Stats., is in conflict with our holding in State v. Damms. There we upheld a conviction of attempt to commit murder where the accused pulled the trigger of an unloaded pistol intending to kill his estranged wife thinking the pistol was loaded. It was held that the impossibility of accomplishment due to the gun being unloaded fell within the statutory words, "except for the intervention of . . . some other extraneous factor" particularly significant is this statement in the opinion:
"An unequivocal act accompanied by intent should be sufficient to constitute a criminal attempt. In so far as the actor knows, he has done everything necessary to insure the commission of the crime intended, and he should not escape punishment because of the fortuitous circumstance that by reason of some fact unknown to him it was impossible to effectuate the intended result."
The unloaded condition of the gun was every bit as much a part of the intrinsic fact situation in the Damms Case as was complainant's pregnancy in the instant case. We determine that such pregnancy constituted the intervention of an "extraneous factor" within the meaning of section 939.32 (2), Stats.
Gordon, J. concurring
In Oakley, this court labeled the defendant's conduct as "gross, obscene, and highly reprehensible." I am unable to accept the majority's effort to treat Mr. Oakley's atrocious actions as distinguishable from those of Mr. Le Barron. By trick, Mr. Oakley succeeded in entering the auto of a total stranger and drove her to a secluded place. Against her wishes and in spite of her tears he detained her for an hour. The prosecutrix, who weighed a mere 107 pounds, testified at the trial in that case that she was unable to get out of the car; however, she resisted him in all his advances. Mr. Oakley persisted in his demand for sexual intercourse with her even after he physically verified her assertion that she was menstruating at the time. He exposed his penis . . . .
The majority opinion in the case at bar points out that Mr. Oakley finally desisted from his attempt to have sexual intercourse with his victim. His ultimate failure "to renew this endeavor" cannot properly be construed to relieve him of the onus of his prior criminal conduct, nor should it now be utilized by the court to distinguish his intentions from those of Mr. Le Barron's; as Mr. Justice Hallows well stated in a dissent to the Oakley Cas:
"[T]hat the prosecutrix was successful in dissuading the defendant is not to his credit but to hers."
In my view, the instant case only serves to demonstrate rather dramatically how erroneous was the holding in Oakley 

Did the Members of the Bloods Street Gang Enter Into a Conspiratorial Agreement to Assault Members of the Crips?
United States v. Garcia, 151 F.3d 1243 (9th Cir. 1998).Members of the Crips?
The party at which the shootings occurred was held in a territory controlled by the Crips gang. The participants were apparently mainly young Native Americans. While many of the attendees were associated with the Crips, some members of the Bloods gang were also present. Appellant Cody Garcia arrived at the party in a truck driven by his uncle, waving a red bandanna (the Bloods claim the color red, and the Crips the color blue) out the truck window and calling out his gang affiliation: “ESPB Blood!” Upon arrival, Garcia began “talking smack” to (insulting) several Crips members. Prosecution witnesses testified that Garcia’s actions suggested that he was looking for trouble and issuing a challenge to fight to the Crips at the party.
Meanwhile, Garcia’s fellow Bloods member Julio Baltazar was also “talking smack” to Crips members, and Blood Noah Humo bumped shoulders with one Crips member and called another by a derogatory Spanish term. Neither Baltazar nor Humo had arrived with Garcia, nor is there any indication that they had met before the party to discuss plans or that they were seen talking together during the party.
At some point, shooting broke out. Witnesses saw both Bloods and Crips, including Garcia and Humo, shooting at one another. Baltazar was seen waving a knife or trying to stab at Crip. The testimony at trial does not shed light on what took place immediately prior to the shooting, other than the fact that one witness heard Garcia ask, “Who has the gun?” There is some indication that members of the two gangs may have “squared off” before the shooting began. No testimony establishes whether the shooting followed a provocation or verbal or physical confrontation.
Four individuals were injured by the gunfire. . . . No evidence presented at trial established that any of the injured persons was shot by Garcia, and he was charged only with conspiracy. The government charged both Garcia and Humo with conspiracy to assault Romero, Valenzuela, and Baumea with dangerous weapons under 18 U.S.C. §§ 371, 113(a)(3) and 1153; Humo alone was charged with two counts of assault resulting in serious bodily injury under 18 U.S.C. §§ 113(a)(6) and 1153.
In order to prove a conspiracy, the government must present sufficient evidence to demonstrate both an overt act and an agreement to engage in the specific criminal activity charged in the indictment. While an implicit agreement may be inferred from circumstantial evidence, proof that an individual engaged in illegal acts with others is not sufficient to demonstrate the existence of a conspiracy. Both the existence of and the individual’s connection to the conspiracy must be proven beyond a reasonable doubt.
The government claims that it can establish the agreement to assault in two ways: First that the concerted provocative and violent acts by Garcia, Humo and Baltazar are sufficient to show the existence of a prior agreement; and second that by agreeing to become a member of the gang, Garcia implicitly agreed to support his fellow gang members in violent confrontations.
However, no inference of the existence of any agreement could reasonably be drawn from the actions of Garcia and other Bloods members on the night of the shooting. An inference of an agreement is permissible only when the nature of the acts would logically require coordination and planning. An example is two identical trucks traveling down the same highway, both of which contain drugs concealed in identical types of containers.
The facts establish only that perceived insults escalated tensions between members of rival gangs and that an ongoing gang-related dispute erupted into shooting. Testimony presented at trial suggests more chaos than concert. Such evidence does not establish that parties to a conspiracy “worked together understandingly, with a single design for the accomplishment of a common purpose.”
Given that this circumstantial evidence fails to suggest the existence of an agreement, we are left only with gang membership as proof that Garcia conspired with fellow Bloods to shoot the three named individuals. The government points to expert testimony at the trial by a local gang unit detective, who stated that generally gang members, have a “basic agreement” to back one another up in fights, an agreement which requires no advance planning or coordination. . . . [A]llowing a general agreement among gang members to back each other up to serve as sufficient evidence of a conspiracy would mean that any time more than one gang member was involved in a fight, it would constitute an act in furtherance of the conspiracy and all gang members could be held criminally responsible--whether they participated in or had knowledge of the particular criminal act, and whether or not they were present when the act occurred. Indeed, were we to accept “fighting the enemy” as an illegal objective, all gang members would probably be subject to felony prosecutions sooner rather than later, even though they had never personally committed an improper act. This is contrary to fundamental principles of our justice system. “There can be no conviction for guilt by association . . . .”
.
Chapter 6
Commonwealth v. Kendall, 883 N.E.2d 269 (Mass. 2008), Opinion by: Spina, J.
Issue
In this case, we consider whether the defendant, Clinton Kendall, was entitled to a jury instruction on the defense of necessity with respect to a charge of operating while under the influence of intoxicating liquor, where the defendant was driving in order to get his seriously injured girl friend to a hospital for medical care. A jury found the defendant guilty of operating a motor vehicle while under the influence of intoxicating liquor (OUI), and he was sentenced to 2 years of probation, with conditions.
Facts
On the evening of November 25, 2001, the defendant and his girl friend, Heather Maloney, went out to the Little Pub in Marlborough for drinks. They were able to travel there on foot, because the establishment was no more than a 10-min walk from the defendant’s trailer home. Over the course of several hours, the defendant and Maloney consumed enough alcohol to become intoxicated. They left the Little Pub around 10 p.m. and walked to a nearby Chinese restaurant to get something to eat. The kitchen was closed, but the bar remained open and they each consumed another drink. Maloney wanted to stay at the restaurant for additional drinks, but the defendant persuaded her that they should return to his home.
After they walked back to the defendant’s trailer, he opened the door for Maloney, and she went inside, stopping at the top of the stairs to remove her shoes. As the defendant entered the trailer, he stumbled and bumped into Maloney, causing her to fall forward and hit her head on the corner of a table. The impact opened a wound on her head, and she began to bleed profusely. The defendant was unsuccessful in his efforts to stop the bleeding, so the two decided to seek immediate medical attention.
The trailer did not have a telephone, and neither Maloney nor the defendant had a cellular telephone. Approximately 75–80 other trailers were located in the mobile home park (each about 25 feet apart), at least one nearby neighbor (who lived about 40 feet from the defendant) was at home during the time of the incident, and a fire station was located approximately one hundred yards from the neighbor’s home. Nonetheless, Maloney and the defendant got into his car, and he drove her to the emergency room of Marlborough Hospital. A breathalyzer test subsequently administered to the defendant at the Marlborough police station, after he had been placed under arrest, showed a blood alcohol level of 0.23 per cent.
At the close of all the evidence at trial, defense counsel informed the judge that he intended to argue a defense of necessity to the charge of OUI, and he requested an appropriate jury instruction. The judge denied counsel’s request for an instruction on necessity, concluding that evidence had not been presented to demonstrate that such a defense was applicable in the circumstances of this case, where the parties were in a highly populated area and the defendant could have availed himself of nearby resources to obtain medical attention for Maloney. As a consequence, during his closing statement, defense counsel did not mention the OUI charge to the jury.
The defendant now contends in this appeal that the judge erred in refusing to allow him to present a defense of necessity during his closing argument and in refusing his request for a jury instruction on such defense. The defendant asserts that, contrary to the judge’s conclusion, there were no legal alternatives which would have been effective in abating the danger to Maloney given that her wound was extremely serious and time was a critical factor. Moreover, the defendant continues, by determining that alternative courses of action were available, the judge simply substituted his own judgment, with the benefit of hindsight, for that of the jury. We disagree.
Reasoning
In a prosecution for OUI, the Commonwealth must prove beyond a reasonable doubt that the defendant’s consumption of alcohol diminished the defendant’s ability to operate a motor vehicle safely. The Commonwealth need not prove that the defendant actually drove in an unsafe or erratic manner, but it must prove a diminished capacity to operate safely. . . .
The defense of necessity, also known as the “competing harms” defense, exonerates one who commits a crime under the “pressure of circumstances” if the harm that would have resulted from compliance with the law . . . exceeds the harm actually resulting from the defendant’s violation of the law. At its root is an appreciation that there may be circumstances where the value protected by the law is, as a matter of public policy, eclipsed by a superseding value. . . . In other words, “[a] necessity defense is sustainable [o]nly when a comparison of the competing harms in specific circumstances clearly favors excusing the defendant’s conduct.”
The common-law defense of necessity is available in limited circumstances. It can only be raised if each of the following conditions is met: “(1) the defendant is faced with a clear and imminent danger, not one which is debatable or speculative; (2) the defendant can reasonably expect that his action will be effective as the direct cause of abating the danger; (3) there is [no] legal alternative which will be effective in abating the danger; and (4) the Legislature has not acted to preclude the defense by a clear and deliberate choice regarding the values at issue.” In those instances where the evidence is sufficient to raise the defense of necessity, the burden is on the Commonwealth to prove the absence of necessity beyond a reasonable doubt.
In considering whether a defendant is entitled to a jury instruction on the defense of necessity, we have stated that a judge shall so instruct the jury only after the defendant has presented some evidence on each of the four underlying conditions of the defense. That is to say, an instruction on necessity is appropriate where there is evidence that supports at least a reasonable doubt whether operating a motor vehicle while under the influence of intoxicating liquor was justified by necessity. Notwithstanding a defendant’s argument that the jury should be allowed to decide whether the defendant has established a necessity defense, a judge need not instruct on a hypothesis that is not supported by evidence in the first instance. Thus, if some evidence has been presented on each condition of a defense of necessity, then a defendant is entitled to an appropriate jury instruction.
The only issue here is whether the defendant presented some evidence on the third element of the necessity defense, namely that there were no legal alternatives that would be effective in abating the danger posed to Maloney from her serious head wound. “Where there is an effective alternative available which does not involve a violation of the law, the defendant will not be justified in committing a crime. . . . Moreover, it is up to the defendant to make himself aware of any available lawful alternatives, or show them to be futile in the circumstances.”
When viewing the evidence in the light most favorable to the defendant, we conclude that he failed to present any evidence to support a reasonable doubt that his operation of a motor vehicle while under the influence of intoxicating liquor was justified by necessity. There is no question that Maloney’s head wound was serious and that time was of the essence in securing medical treatment. Nonetheless, the record is devoid of evidence that the defendant made any effort to seek assistance from anyone prior to driving a motor vehicle while intoxicated. The defendant did not try to contact a nearby neighbor to place a 911 emergency telephone call or, alternatively, to drive Maloney to the hospital. There is also no evidence that the defendant attempted to secure help from the fire station or Chinese restaurant, both in relatively close proximity to the defendant’s trailer. This is not a case where, because of location or circumstances, there were no legal alternatives for abating the medical danger to Maloney. Moreover, there has been no showing by the defendant that available alternatives would have been ineffective, leaving him with no option but to drive while intoxicated.
Holding
Because the defendant did not present at least some evidence at trial that there were no effective legal alternatives for abating the medical emergency, we conclude that the judge did not err in refusing to allow counsel to present a defense of necessity and in denying his request for an instruction on such a defense.
Dissenting, Cowin, J., with whom Marshall, C.J. and Cordy, J. join  
The necessity defense recognizes that circumstances may force individuals to choose between competing evils. In particular, it may be reasonable at times for an individual to engage in the “lesser evil” of committing a crime in order to avoid greater harms; when this occurs, the individual should not be punished by the law for his actions.
As the court states, our common law requires a defendant to present some evidence on each of the four elements of the necessity defense before a judge is required to instruct the jury on such defense. Once a judge determines that the evidence, viewed in the light most favorable to the defendant, permits a finding that the defendant reasonably acted out of necessity, the judge must instruct on the defense. The jury then decides what the facts are and resolves the ultimate question whether the defendant’s actions were justified by necessity. . . .
The problem with the court’s decision is that it puts unreasonable demands on the defendant to show in every instance that he has tested the legal alternatives. In this case, the court apparently requires the defendant to have knocked on a neighbor’s door or walked to the fire station or Chinese restaurant. This is too burdensome a threshold. To get to the jury, the defendant need only present evidence that he did not explore the legal alternatives because he reasonably deemed them to have been too high a risk. . . . If it was unreasonable to forgo the lawful alternatives, then the defendant has not made out a case that should go to the jury.
The legal alternatives available to the defendant here carried considerable risk of failure. The defendant had already spent valuable time attempting to stop Maloney’s bleeding using towels but was unable to do so. The first neighbor from whom the defendant might have sought help might not have owned a car, or might have been unable or unwilling to drive Maloney to a hospital; the defendant would then have had to proceed to other neighbors, or to the fire station, where there might not have been anyone available to help; even had there been, it could have meant unacceptable delay in getting a badly injured person to the hospital. In short, any of the alternatives proposed today by the court would have consumed valuable time to no purpose; their exploration raised the real possibility of a chain of events that could have resulted in Maloney’s serious injury or death. Given the element of risk associated with the situation and the uncertain likelihood of success with respect to the legal alternatives, a jury could find that it was reasonable for the defendant to reject those alternatives and to select the unlawful solution because of the greater likelihood that it would work. The court’s decision, however, punishes a reasonable person for taking the “lesser evil” of the unlawful but more effective alternative. . . .
Of course, a defendant would not be entitled to an instruction on necessity if a reasonable person in his position would have found the legal alternatives to be viable. It would have been proper, for instance, for the judge to deny the defendant’s request for an instruction on necessity had there been a hospital within walking distance or a neighbor who offered to drive Maloney to the hospital immediately. In most instances, the unlawful path will not be deemed to be reasonable. On this record, however, the defendant was entitled to make a case to the jury that it was reasonable for him to drive his heavily bleeding girl friend to the hospital to receive treatment without first exploring potentially ineffective alternatives. Although the jury might ultimately reject the defendant’s argument, it was for them to decide whether he chose the lesser of two evils. I respectfully dissent. 
People v. Michael S. (In re Michael S.), 2015 IL App (1st) 143333-U

HELD: The trial court properly found that the State met its burden to disprove respondent's affirmative defense of necessity beyond a reasonable doubt where, although respondent did not occasion the events, he could not have reasonably believed, under the circumstances presented, that his conduct was necessary to avoid a greater public or private injury than that which might reasonably have resulted from his conduct of carrying a loaded gun on the streets of the city of Chicago. In addition, the trial court did not use the wrong standard in evaluating respondent's necessity defense; as of this moment, there is no separate objective reasonableness standard particular to juveniles.
Following a juvenile court hearing, respondent-appellant S. Michael (respondent) was adjudicated delinquent on two counts of aggravated unlawful use of a weapon and one count of unlawful possession of a firearm. He was sentenced to 18 months' juvenile probation and 60 hr of community service. Respondent appeals, contending that the trial court applied the wrong standard in evaluating his affirmative defense of necessity and that the trial court erred in finding that the State met its burden to disprove his necessity defense beyond a reasonable doubt. He asks that we vacate his conviction and remand his cause either for a new trial or with instructions for the trial court to enter a judgment of not guilty on all three counts. For the following reasons, we affirm.
Background
The State filed a petition for adjudication of wardship, charging respondent with the crimes noted above. As his theory on the case, respondent presented the affirmative defense of necessity.
At the ensuant trial, Officer Michael Gentile testified that on March 26, 2014, at approximately 9 p.m., he and two partners were in plainclothes patrolling the area around Homan Avenue in Chicago in an unmarked police car. He averred that, as they drove, he saw two Black males in an alley, which was well-lit. He identified one of the males as respondent in open court. Although admitting that it was a brisk evening, Officer Gentile stated that respondent was nonetheless wearing a hooded sweatshirt with the hood tied completely over his face so that only his eyes were visible. He observed respondent and the other male walking quickly, and he and his partners decided to approach them and conduct a field interview. They pulled into the alley and, after respondent looked in their direction, he began to run. Officer Gentile exited his vehicle and gave chase, identifying himself as police. Respondent continued to run through an open lot, to the next street over, and then down another alley. Officer Gentile averred that during the entire chase, respondent kept his right hand close to his right pocket, holding it. Officer Gentile further testified that, at one point, he saw respondent remove a bluesteel handgun from his right pocket and throw it into the backyard of a house, whereupon he continued to run. Officer Gentile heard the gun hit the ground, continued to chase respondent and, eventually, his partners arrived and respondent stopped, complied with their orders and was taken into custody. Officer Gentile then immediately ran back to the house's yard, saw the gun and recovered it; it was a 0.22 caliber handgun loaded with one live round. On cross-examination, Officer Gentile admitted that he and his partners did not stop the other Black male with respondent nor did they ever make any contact with him, explaining that they gave chase to respondent instead, since he immediately had begun to run away.
Respondent testified that he is a 16-year-old sophomore at a Chicago college preparatory school. In explaining the incident at issue, he began by discussing his friend named Crawford, who he met as a freshman and who he saw everyday in school and outside of school, as they played basketball together. He described Crawford as "a very close friend" and noted that they went over to each other's homes. Respondent stated that Crawford often talked to him about his problematic home life, confiding that he felt mistreated, ignored, and unloved by his parents. Respondent explained that he told Crawford that he could always talk to him about what was happening at home.
Turning to the night in question, respondent testified that he was with some friends when he received a call from Crawford on his cell phone. Respondent averred that Crawford began the conversation by reminding respondent that he had told him he could call if he was having any problems at home. Crawford then told respondent that he was "going to hurt one of [his] parents." Respondent averred that he believed Crawford was serious, as he had been telling him he was experiencing problems at home. Respondent told Crawford he was on his way to meet him, and Crawford informed him that he was at his grandmother's house. When respondent arrived, Crawford came outside to the alley, showed him a gun and told him that he was "going to end up hurting one of [his] parents." Again believing him to be serious, respondent took the gun from Crawford's hand. He stated that he planned on walking up the alley and dropping it in a sewer drain because he did not want him "to hurt or harm anybody;" respondent averred that he knew there was a sewer drain less than a city block away located behind a store. He also stated that he did not call his parents for help because he did not "want to get [Crawford] in trouble," and he likewise did not call Crawford's parents for the same reason and because he did not know how to get in touch with them.
Respondent recounted that, as he began walking to the sewer, Crawford followed him, he then saw the unmarked police car and, when police exited their vehicle, he ran. He averred that he did so because he did not want to get caught with the gun and he knew he would be in trouble. He also averred that he did not explain to police that it was Crawford's gun because he thought they would not believe him and he knew he would be arrested; he stated that he knew the police would not care about his explanation and they "would still lock [him] up." Therefore, as he ran, he threw the gun so that he would not be caught with it on his person. The police eventually stopped and arrested him. Respondent further testified that he still did not explain the situation to police even at this time because he believed he would have been in trouble, because he believed Crawford would have been in trouble, and because he believed the police "wouldn't care" and "weren't going to believe" him.
 At this point in his testimony, respondent's attorney began to ask him questions about his education, seeking to introduce evidence about the fact that respondent has an Individualized Education Plan (IEP) for a learning disability in math. Following an objection on relevance, respondent's attorney argued that this information went to the reasonableness of respondent's decision-making abilities as a juvenile. The trial court asked respondent's attorney if that really made any difference, since it believed the defense of necessity was to be measured via "a reasonable objective third person." As respondent's attorney began to explain that she believed the question was whether he reasonably believed he needed to act as he did, the court interrupted by asking whether a person's subjective belief, then, would be entitled to the affirmative defense of necessity. Respondent's attorney answered in the negative and clarified that she believed that the question must be viewed from the perspective of a reasonable juvenile. The trial court allowed respondent's attorney to present evidence as to his IEP and learning disability.
 On cross-examination, respondent admitted that, although he and Crawford were friends, he did not know his first name, explaining students at school only address each other with last names. He also admitted that Crawford told him about his family problems almost every time they spoke and often told him that he was going to "end up hurting" them; however, respondent averred that the evening in question was the first time he believed that Crawford "was going to do it, like, for real do it." Respondent stated that Crawford lived with his parents on Augusta and Thomas, and, whereas on direct examination he had stated he had been to Crawford's house many times, he now admitted that he (respondent) had never been there, although Crawford had been to his house many times. Respondent did know Crawford's grandmother, who he stated was "cool." Respondent averred that, when he met Crawford in the alley on the night in question, they were alone; no one was home at this grandmother's house. He further noted on cross-examination that while the hood of his sweatshirt was on his head as it was cold that night, it was not tied around his face but, rather, the strings were hanging loose and his face was entirely visible.
 Respondent's mother and stepfather also testified at his trial. His mother stated that respondent is a peaceful person, helpful to friends and family. Corroborating this, his stepfather further testified that he has a "cordial relationship" with respondent and that they often discuss what is going on in respondent's life, including his relationships with his friends. His stepfather admitted that respondent did not call him on the night in question, despite them both having functioning cell phones.
 At the close of evidence, the trial court began its colloquy by reviewing the law on the affirmative defense of necessity. The court then stated that it found "a number of holes in the defense case," including whether respondent reasonably believed his conduct was necessary. The court commented:
"I'm not sure that I necessarily believe everything [respondent] told me, but even if--for purposes of discussion, if you were to believe that it was a noble effort, it wasn't reasonable by third party objective standards."
The court examined case law regarding necessity and noted that there were "so many different things that [respondent] could have done other than to carry a weapon on the streets of Chicago," and it did not agree that respondent's main motive of avoiding trouble for his friend was a legitimate basis for the necessity defense. Returning again to credibility, the court compared officer Gentile's testimony, which it found to be "very credibly," with the circumstances of the police stop during which respondent ran and provided no explanation, which, the court stated, made it "less likely *** to believe what [respondent] is saying." The court ended its colloquy by acknowledging that, while the fact that respondent was in an alley at night wearing a hoodie and ran from police because he did not think they would believe him might have been "on the mark," this was not a proper basis for a reasonable belief that he was truly acting under the defense of necessity. Thus, the trial court concluded that the State proved its case "beyond a reasonable doubt" and found respondent guilty on all charges.
 Later, at respondent's sentencing hearing, his attorney asked the trial court to clarify whether it had evaluated the cause against respondent, including his affirmative defense, pursuant to a "reasonable adult standard or a reasonable juvenile standard." The court did not believe there was a difference and asked respondent's attorney to present a case or some law "that shows that there is a different standard for necessity between juveniles and adults." Respondent's attorney stated that this was "an issue of first impression." Without any presentation to the contrary, then, the court reaffirmed its guilty finding and ultimately sentenced respondent to 18 months' probation and 60 hr of community service.
Statutorily, a defendant claiming necessity must show (1) that he was not to blame for occasioning the situation at hand and (2) that he reasonably believed his conduct was necessary to avoid a greater public or private injury than that which might reasonably have resulted from his own conduct. 
However, in addition, our courts have made critically clear that a defendant must also show two other requirements in order to establish this affirmative defense. The first is that there is a threat of harm that is specific and immediate. This is vital to the necessity defense, since without such a specific and immediate threat, the essence which creates the foundation for necessity simply does not exist. The second additional requirement is that the defendant's chosen conduct was the "sole option available to avoid" the cited injury. This is because the defense of necessity "is viewed as involving the choice between two admitted evils where other optional courses of action are unavailable." Accordingly, "'[w]hen another alternative exists besides the two evil choices, which, if carried out, would cause less harm, then the accused is not justified in breaking the law'" and the necessity defense cannot stand.
Ultimately, the necessity defense requires the trier of fact to determine whether the defendant's actions were objectively reasonable pursuant to the circumstances presented, and the defendant's reasonable belief has been held to encompass an objective factor. . . . Clearly, the factors involved in determining the validity of a necessity defense inherently go to the weight and credibility of the evidence and, therefore, are properly determined by the trier of fact. As such, we, as a reviewing court, will defer to the trier's findings, since the determination of weight to be afforded to witness testimony, witness credibility and reasonable inferences to be drawn therefrom are the trier's primary responsibility and we will not substitute our judgment in this regard.
Upon our review of the instant cause, and viewing the evidence in the light most favorable to the State, we find that a rational trier of fact--the trial court in this matter--could find beyond a reasonable doubt that respondent did not reasonably believe his conduct was necessary. Simply put, the evidence presented does not support that respondent was confronted with and required to make a choice between two evils in light a specific and immediate threat with no other reasonable alternative than choosing to violate the law as he did.
Respondent was the only witness at trial to give testimony regarding what occurred leading up to the events in question, before police became involved. Essentially, he testified that his good friend Crawford had been troubled regarding his family life for some time and that, on that particular evening, Crawford called to tell him that he was going to take action. When respondent met with him, Crawford showed him a gun and told him he was going to hurt his parents. Without resistance, respondent was able to take the gun out of Crawford's hands and was proceeding to a nearby storm drain with the intent to throw the gun away and with the purpose of avoiding trouble for both Crawford and himself.
However, as we have discussed, the trial court was not required to accept respondent's testimony as credible and, in fact, as evinced by its colloquy, it did not. After reviewing the law of necessity, the trial court immediately declared that it found "a number of holes" in respondent's version of events and that it did not "necessarily believe everything" respondent recounted. It then compared officer Gentile's testimony, which the trial court declared to be "very credible," with respondent's actions during the police stop, namely, his flight, his discard of the gun into a home's backyard, and his repeated failure to provide police with any explanation of the events, let alone one recounting his alleged belief that he needed to help his friend. All this, stated the court, made it "less likely" for it "to believe what [respondent] is saying." In addition to respondent's credibility issues, the trial court went on to find that the necessity defense could not stand because respondent's actions were not "reasonable by third party objective standards." The court stated that, "even if--for purposes of discussion," it did believe respondent's version of events and even if it could be seen as "a noble effort," there were "so many" alternative options respondent could have chosen to do other than to break the law, especially for a legally meritless motive.
 We find the trial court's comments and decision to be directly on point here. Apart from a determination with respect to respondent's credibility which, again, is precisely for the trial court and not us, the facts and circumstances present in this case do not create a legitimate legal basis for a valid necessity defense. While it may be true that respondent did not occasion the initial situation leading to the events at hand, we find that he could not have reasonably believed his resulting conduct was necessary under the legal standard at issue here.
 First, there was no immediate or specific threat of harm. Respondent testified that Crawford lived with his parents on Augusta and Thomas in Chicago. However, respondent met Crawford that night at his grandmother's house, which was near 16th Street and Homan Avenue in Chicago. The distance between these two locations spans several miles. Thus, respondent was not confronted with any sort of immediate situation where Crawford was even remotely able to point the gun at or shoot his parents when the two friends met and when he allegedly made his "threat." Instead, there was no testimony that Crawford was even on his way to his parents' house that night, the means he would use to get there, or how quickly he could get there. And, respondent testified that Crawford willingly turned the gun over to him, without so much as a word. This relative ease with which he diffused the alleged situation further indicates a lack of immediacy with respect to the alleged threat.
In addition to this, Crawford's alleged threat that evening was not specific. Respondent recounted that Crawford mentioned hurting his parents repeatedly. In fact, respondent testified that Crawford would tell him about his troubles at home with his parents and how he wanted to hurt them "every time [they] talked," which, respondent stated on direct examination, was "[e]very day" inside and outside of school. Respondent presented no evidence--other than his subjective belief that Crawford was, for whatever reason, serious that particular evening--to indicate that Crawford was going to "hurt" his parents that night or that the way he was going to do so would be, explicitly, to shoot them. Thus, there was neither an immediate nor a specific threat here.
 Moreover, respondent's decision to take the gun from Crawford and walk along the streets of Chicago with it in his possession was, undeniably, not the sole option available to him under the circumstances presented. Rather, respondent had a number of different alternatives that were clearly more reasonable than choosing to violate the law as he did. Respondent testified he had a functioning cell phone with him that night. Obviously, when Crawford called him to tell him he was going to hurt his parents, and even when he finally met up with Crawford and saw the gun, respondent, if he truly believed Crawford to be serious this particular time, could have called 911 or other law enforcement authorities to report what was occurring. Or, again as respondent testified, he knew Crawford's grandmother and stated that she was "cool;" respondent could have waited with Crawford there at his grandmother's home, where Crawford had immediately and without any struggle relinquished the gun to him, for her to return, given her the gun (or placed it in her house) and informed her of the situation. Also, respondent's stepfather testified that he had a good relationship with respondent wherein respondent openly spoke to him about his relationships with his friends. Respondent's stepfather also confirmed that he had a functioning cell phone with him that evening. Clearly, then, another simple alternative would have been for respondent to call his stepfather for assistance and advice, as he had done many times before. Ultimately, police eventually arrived on the scene, in the very alley where respondent and Crawford were speaking. At this point, and as another reasonable alternative, respondent could have easily informed them, at least preliminarily, of what was occurring and even could have turned over the gun. However, respondent chose to run instead, leading police on a chase and then throwing the gun into the backyard of a residential home, where, had it not been quickly recovered, could have proved disastrous. Even then, once respondent was apprehended, he still failed to explain his version of events to police, even though, again, that option was clearly available to him. Interestingly, respondent consistently testified that the motive for his actions--his decision not to call anyone, to flee from police, to throw the gun into the yard, to not explain what was happening to police--was that he did not want Crawford or himself to get in trouble. However, the desire to avoid trouble from one's parents or authorities does not "promote some higher value than the value of literal compliance with the law," which is the underlying legitimacy for the necessity defense . . .
Accordingly, from all this, we find that respondent's decision to violate the law as he did was wholly unwarranted, particularly in light of fact that there was no immediate or specific threat and that there were so many other reasonable alternatives that existed at the time which, if carried out, would have clearly caused less harm than respondent's breaking of the law.
In his brief on appeal, respondent urges us to follow Peopl v. Kucavik, a Third District case which commented that a defendant asserting the affirmative defense of. However, while Kucavik has not specifically been overruled, its proposition on this point has never been supported by any other court. In fact, as we noted earlier, our state supreme court in both Janik and Kite made clear that the "sole option available" element is part and parcel of a valid necessity defense. Our supreme court has never wavered on this point, and our reviewing courts have reaffirmed the same view, with detailed specificity, both before and after the Third District's decision in Kucavik . . . Moreover, the Second and Fifth Districts of our reviewing court have also made clear, in direct line with our very district, their acceptance of the "sole option available" requirement. Thus, we find no basis to abandon the reasoning that the "sole option available" requirement is essential to a necessity defense in favor of respondent's assertions. And, even were we to consider doing so in general terms, it still would not matter with respect to the instant cause for, under either view, we have already found that the State here sufficiently proved an absence of necessity and that the evidence supported the trial court's finding that respondent's belief that he needed to take possession of the gun and flee with it was unreasonable.
Furthermore, in disavowing Kucavik's applicability to the instant cause, we would note that the issue there was whether the jury in that defendant's cause should have received a jury instruction on necessity. The implications and threshold burdens in that situation are very different than those presented in the instant cause, where the issue is whether the evidence was sufficient beyond a reasonable doubt to disprove necessity. People v. White, 536 N.E.2d 812 (1989) (declaring that cases involving necessity in the context of jury instructions and those involving necessity in the context of sufficiency of the evidence "are inapposite"). Instead, the instant cause is more like White. There, a 15-year-old minor-defendant was found guilty of unlawful use of a weapon when he brought a gun to school, despite his assertion of the necessity defense. As here, much of the evidence was comprised of his own testimony, during which he described how, in his freshman year of high school, he was approached daily by gang members who accosted and harassed him--to the point of repeated physical assaults and deadly threats--due to his lack of gang affiliation. He never told anyone about these encounters. One day, he decided to bring his father's gun and some bullets to school, not, as he testified, to use them but only to show them to other students hoping that word would get back to the gang members and they would leave him alone. . . On appeal, the White court agreed with the trial court to find that, even taking the defendant's testimony as entirely true, it failed to provide a legal basis for the defense of necessity. Citing the law of necessity and its elements, as we have described herein, the White court explained that none of the evidence presented at trial demonstrated that the defendant could have reasonably believed that carrying a loaded gun was necessary to avoid the injury he feared. Ultimately, because there was no immediate threat and because "common sense" prohibited the conclusion that the sole reasonable alternative available to him was to carry around a loaded gun in the city of Chicago to protect himself against alleged threats, the White court held that the defendant failed to establish the affirmative defense of necessity. As we have discussed, the same reasoning--and the same findings--apply to the instant cause.
Accordingly, for all the foregoing reasons, we find that the State sufficiently proved beyond a reasonable doubt that respondent did not act under necessity here.
Finally, we would be remiss if we did not address one last matter for the record. We note that respondent devotes the initial, and largest, portion of his argument in his brief on appeal to the much-recently cited line of U.S. Supreme Court cases. Referring repeatedly to these cases, as well as some state cases written in a similar vein, and along with various briefs, reviews and articles from psychological and scientific publications, respondent insists that the trial court misapplied the law in the instant cause.2 He states that the court should have analyzed the affirmative defense of necessity's objective reasonableness standard from the perspective of a reasonable juvenile in light of his age as a 16-year-old minor, rather than from the perspective of a reasonable person, that is, a typical adult. Respondent maintains that had the court done so and, thus, considered the recent commentaries on developmental brain science and psychology that demonstrate an inherent lack of maturity, self-control, and other vital decision-making characteristics among juveniles as compared to adults, it would have clearly come to the conclusion that, under the circumstances presented, his defense of necessity was legally valid. We do not, and cannot, agree with respondent for various reasons.
Again, for the record, we have noted in our decision here that respondent raised this issue at different points during his trial. For example, during his testimony, his attorney sought to introduce evidence regarding his IEP and learning disability, stating that it went to his decision-making ability and, therefore, was related to his assertion of necessity. Also, at his sentencing hearing, respondent's attorney asked the trial court to clarify whether it had evaluated his cause pursuant to a "reasonable adult standard or a reasonable juvenile standard." The court consistently maintained that this did not matter as there was no such difference and, when it asked respondent to present a case or some law "that shows that there is a different standard for necessity between juveniles and adults," he could not.
We, as our fellow reviewing courts, including our state supreme court, consider the decisions issued in Miller, J. D. B., Graham, and Roper to be significant in their recognition of the physiological differences between juvenile and adult minds and their relevance regarding culpability and rehabilitative potential. Every one of our courts, while recognizing Miller, J. D. B., Graham, and Roper, has outrightly rejected these challenges, refusing to extend the holdings of those U.S. Supreme Court cases within our jurisdiction. Thus, while respondent's argument here is novel, and even interesting, there is no basis anywhere in our law, as he himself admits, to ignore our precedent and to instead extend the Miller line to now establish a legal distinction within the objective standard of the necessity defense to create separate categories for "reasonable juveniles" and "reasonable adults." One can quickly contemplate the swift progression down a most slippery slope that will surely ensue from such a decision.
Even more critically, again, although we find respondent's argument to be a thought-provoking one, it is one we simply cannot entertain in this forum. Instead, all we can do is comment, as our state Supreme Court has, that this is a matter upon which only the legislature may impart its review. And, if it decides that there is a need for the exercise of judicial discretion in matters involving the objective reasonableness component of the necessity defense, that is, a decision that must come from that governmental entity. Ultimately, whatever the outcome of such a review, the fact remains that, in the instant cause, under the particular circumstances presented, the State clearly disproved respondent's necessity defense beyond any reasonable doubt. After seven or eight blocks, she was stopped by a police officer for an expired vehicular registration. Charise admitted that her driver’s license was suspended. It later was determined that the registration was not suspended.
United States v. Moreno, 102 F.3d 994 (9th Cir. 1994), Opinion by: Alarcon, J.
Issue
Danny Moreno appeals from his conviction for possession with intent to distribute cocaine base (21 U.S.C. §§ 841[a][1] and 841[b][1][A]). He contends that the district court erred by preventing him from presenting a duress defense and testifying regarding his state of mind concerning his fear of violence to himself and his children at the time of the commission of the charged offense.
Facts
Honolulu police arrested Moreno at the Honolulu International Airport on May 4, 1994. Moreno’s suspicious behavior following his arrival from Los Angeles had attracted the attention of Honolulu Police Department Officer Thomas Krajewski. Officer Krajewski approached Moreno at an exit to the terminal, identified himself as a narcotics investigator, and asked Moreno if he could talk to him briefly. Moreno consented, but appeared nervous. Moreno gave Officer Krajewski permission to inspect his carry-on bag. Officer Krajewski told Moreno that many smugglers tape drugs to their bodies. When Officer Krajewski asked Moreno “Can I search,” Moreno fled before Officer Krajewski completed his request for permission to conduct a further search. Officer Krajewski and four officers gave chase as Moreno ran through traffic. Officer Krajewski grabbed Moreno as he was climbing a fence. Moreno kicked Officer Krajewski in the head “a couple of times” before Moreno was subdued. A search of Moreno’s person revealed several packages of cocaine base or “crack” taped to his abdomen and thighs.
Prior to trial, Moreno informed the Government that he intended to assert a duress defense. On January 3, 1995, the Government filed a motion in limine (a motion to prohibit the defense at trial). The Government requested that the court strike the proposed defense on the ground that Moreno could not establish a case of duress. In response, Moreno filed a four-page, unsigned typewritten document that contained a narration of facts. It is entitled “Defendant Danny Moreno’s Proffer of Evidence.”
The narrative sets forth the following factual assertions: A senior member of Moreno’s Los Angeles area gang approached Moreno 3 weeks prior to May 4, 1994, and asked if he knew anyone who could transport crack cocaine to Hawaii. The senior gang member, known to Moreno only as “Joker,” told Moreno that Moreno would have to do it himself if he did not find a courier. Moreno was “upset by this conversation” because he was aware of Joker’s high status within the gang and his violent reputation. Moreno was aware that Joker had killed a man when a drug deal went “bad.”
Approximately 2 weeks later, Joker approached Moreno outside a convenience store in Wilmington, California. He asked Moreno if he had found a courier. Moreno told Joker he had been unsuccessful. Joker then ordered Moreno to transport the crack cocaine to Hawaii.
Moreno told Joker he could not go to Hawaii because of his parental responsibilities to his two young daughters. Joker replied, “If you don’t do this job for me, I’ll kill you and have your family killed.” Joker stated that Moreno had “pretty little girls” and that he knew they lived with their mother on the “Westside.” Moreno’s daughters and their mother lived on the “Westside” of Wilmington.
Joker told Moreno to be ready to go to Hawaii on the morning of May 4, 1994. Joker asked Moreno where he lived so he could take him to the airport. Because Moreno did not want to involve his family, he told Joker he would meet him in the San Pedro YMCA parking lot.
Moreno went to the parking lot on May 4, 1994, intending to talk Joker out of the scheme. He told Joker “I don’t want to go.” Joker told Moreno that if he did not make this trip, Joker would “take you and your family out.” Moreno understood this to mean that he and his family would be killed. Because of this threat, Moreno agreed to follow Joker’s instructions. Joker gave Moreno a “multicolored shirt” so Joker’s associates could identify him. Joker instructed Moreno to deliver the drugs to Byron’s Restaurant near the Honolulu Airport and assisted Moreno in taping four packages of crack cocaine to his body. Joker opened his own shirt to reveal a gun tucked into his waistband. He warned Moreno, “Don’t try anything funny cause they’re going to be watching you.” Moreno understood this to mean that Joker’s associates would be on the plane or at the airport in Honolulu. Joker told Moreno that Joker’s “homeboy” would telephone Joker after the delivery was completed. Joker drove Moreno to the airport and watched him board the plane.
Moreno further alleged that Joker’s threats prompted his attempt to escape from the police at the airport. Moreno attempted to flee rather than consent to a pat-down search because he thought that Joker’s associates were watching him during his initial encounter with Officer Krajewski. Moreno was fearful that Joker would carry out his threats if he knew that Moreno had “consented to a police search.”
Moreno was convicted after a trial by jury of possession with intent to distribute cocaine base. This timely appeal followed.
Reasoning
Moreno argues that the facts presented in his proffer of evidence entitled him to assert the defense of duress. A defendant must establish three elements in order to present this defense: (1) an immediate threat of death or serious bodily injury, (2) a well-grounded fear that the threat will be carried out, and (3) lack of a reasonable opportunity to escape the threatened harm. “Fear alone is not enough to establish a prima facie case of duress; the defendant must establish all three elements. . . .”
Moreno failed to offer evidence that would support an inference “that he had no opportunity to avoid violating the law without subjecting himself to further immediate danger.” Moreno had a reasonable opportunity to escape Joker’s threatened harm at any time between his initial encounter with Joker and his encounter with Officer Krajewski in the Honolulu Airport. During this 3-week period, Moreno saw Joker on only three occasions. No one else made any threats or appeared to follow Moreno. Joker did not know Moreno’s address, or where in the “Westside” his daughters could be located. Moreno made no effort to flee or hide. Moreno’s failure to present evidence that he lacked a reasonable opportunity to escape the threatened harm precludes his duress defense. See U.S. v. Bailey, 444 U.S. 394 (1980) (holding that a criminal defendant charged with escape “must proffer evidence of a bona fide effort to surrender or return to custody as soon as the claimed duress or necessity had lost its coercive force” in order to present a duress or necessity defense).
Moreno argues that U.S. v. Contento-Pachon, 723 F.2d 691 (9th Cir. 1984), controls this case. His reliance is misplaced. In Contento-Pachon, the defendant proffered evidence that Colombian drug traffickers had forced him to transport drugs to the United States. We held that there was a triable issue of fact “whether one in Contento-Pachon’s position might believe that some of the Bogota police were paid informants for drug traffickers and that reporting the matter to the police did not represent a reasonable opportunity of escape.” We also held that a jury should decide whether it was reasonable to expect “Contento-Pachon, along with his wife and 3-year old child, . . . to pack his possessions, leave his job, and travel to a place beyond the reaches of the drug traffickers.” Unlike the defendant in Contento-Pachon, however, Moreno presented no evidence that he could not flee from his gang’s reach or that he could not seek help from local law enforcement agencies because they were corrupt and controlled by gang members.
The fact that Moreno claims he was under constant surveillance by Joker’s associates during the flight and at the Honolulu Airport does not justify his failure to submit to authorities. Like Moreno, Contento-Pachon claimed “that he was being watched at all times.” Contento-Pachon, however, consented to a stomach x-ray “at the first opportunity to cooperate with authorities without alerting the observer.” Moreno failed to avail himself of a similar, reasonable opportunity to escape from the threatened harm. When Officer Krajewski approached Moreno at the Honolulu Airport, Moreno could have explained to the officer that he had been coerced to transport crack cocaine without appearing to betray Joker’s alleged instruction not to “try anything funny.” The encounter with Officer Krajewski presented a clear opportunity for Moreno to save himself and alert authorities about the threat to his family. Instead, he kicked Officer Krajewski in the head twice in his attempt to escape to complete his illegal delivery.
Holding
Because Moreno has failed to demonstrate that he did not have the opportunity to escape the threatened harm, we need not discuss the other elements of duress. The district court did not err in granting the government’s motion to strike the proposed defense of duress.
Moreno contends that, pursuant to the constitutional right to testify, the district court was required to permit him to explain to the jury that he behaved in the manner that he did because he was acting under duress. As discussed above, the district court ruled correctly that Moreno’s proffered evidence was insufficient to establish the elements of the defense of duress because he failed to demonstrate that he lacked a reasonable opportunity to escape the threatened harm. . . . In Contento-Pachon, this court held that “if evidence is insufficient as a matter of law to support a duress defense, . . . the trial court should exclude that evidence.” While the constitutional right to testify permits a defendant to choose whether or not to take the witness stand, it does not authorize a defendant to present irrelevant testimony.


State v. Norman, 366 S.E.2d 586 (N.C. Ct. App. 1988), Opinion by: Parker, J.
The primary issue presented on this appeal is whether the trial court erred in failing to instruct on self-defense. We answer in the affirmative and grant a new trial.
Facts
At trial the State presented the testimony of a deputy sheriff of the Rutherford County Sheriff’s Department who testified that on June 12, 1985, at approximately 7:30 p.m., he was dispatched to the Norman residence. There, in one of the bedrooms, he found decedent, John Thomas “J. T.” Norman (herein decedent or Norman) dead, lying on his left side on a bed. The State presented an autopsy report, stipulated to by both parties, concluding that Norman had died from two gunshot wounds to the head. . . .
Defendant and Norman had been married 26 years at the time of Norman’s death. Norman was an alcoholic. He had begun to drink and to beat defendant 5 years after they were married. The couple had five children, four of whom are still living. When defendant was pregnant with her youngest child, Norman beat her and kicked her down a flight of steps, causing the baby to be born prematurely the next day.
Norman, himself, had worked 1 day a few months prior to his death; but aside from that 1 day, witnesses could not remember his ever working. Over the years and up to the time of his death, Norman forced defendant to prostitute herself every day in order to support him. If she begged him not to make her go, he slapped her. Norman required defendant to make a minimum of one hundred dollars per day; if she failed to make this minimum, he would beat her.
Norman commonly called defendant “Dog,” “Bitch,” and “Whore,” and referred to her as a dog. Norman beat defendant “most every day,” especially when he was drunk and when other people were around, to “show off.” He would beat defendant with whatever was handy--his fist, a fly swatter, a baseball bat, his shoe, or a bottle; he put out cigarettes on defendant’s skin; he threw food and drink in her face and refused to let her eat for days at a time; and he threw glasses, ashtrays, and beer bottles at her and once smashed a glass in her face. . . . Norman would often make defendant bark like a dog, and if she refused, he would beat her. He often forced defendant to sleep on the concrete floor of their home and on several occasions forced her to eat dog or cat food out of the dog or cat bowl.
Norman often stated both to defendant and to others that he would kill defendant. He also threatened to cut her heart out.
On or about the morning of June 10, 1985, Norman forced defendant to go to a truck stop or rest stop on Interstate 85 in order to prostitute to make some money. Defendant’s daughter and defendant’s daughter’s boy friend accompanied defendant. Sometime later that day, Norman went to the truck stop, apparently drunk, and began hitting defendant in the face with his fist and slamming the car door into her. He also threw hot coffee on defendant. . . .
On June 11, 1985, Norman was extremely angry and beat defendant. . . . Defendant testified that during the entire day, when she was near him, her husband slapped her, and when she was away from him, he threw glasses, ashtrays, and beer bottles at her. Norman asked defendant to make him a sandwich; when defendant brought it to him, he threw it on the floor and told her to make him another. Defendant made him a second sandwich and brought it to him; Norman again threw it on the floor, telling her to put something on her hands because he did not want her to touch the bread. Defendant made a third sandwich using a paper towel to handle the bread. Norman took the third sandwich and smeared it in defendant’s face.
On the evening of June 11, 1985, at about 8:00 or 8:30, a domestic quarrel was reported at the Norman residence. The officer responding to the call testified that defendant was bruised and crying and that she stated her husband had been beating her all day and she could not take it any longer. The officer advised defendant to take out a warrant on her husband, but defendant responded that if she did so, he would kill her. A short time later, the officer was again dispatched to the Norman residence. There he learned that defendant had taken an overdose of “nerve pills” and that Norman was interfering with emergency personnel who were trying to treat defendant. Norman was drunk and was making statements such as, “If you want to die, you deserve to die. I’ll give you more pills,” and “Let the bitch die. . . . She ain’t nothing but a dog. She don’t deserve to live.” Norman also threatened to kill defendant, defendant’s mother, and defendant’s grandmother. The law enforcement officer reached for his flashlight or blackjack and chased Norman into the house. Defendant was taken to Rutherford Hospital. . . .
The next day, June 12, 1985, the day of Norman’s death . . . Defendant was driving. During the ride . . . Norman slapped defendant for following a truck too closely and poured a beer on her head. Norman kicked defendant in the side of the head while she was driving and told her he would “cut her breast off and shove it up her rear end.”
. . . Witnesses stated that back at the Norman residence, Norman threatened to cut defendant’s throat, threatened to kill her, and threatened to cut off her breast. Norman also smashed a doughnut on defendant’s face and put out a cigarette on her chest.
In the late afternoon, Norman wanted to take a nap. He lay down on the larger of the two beds in the bedroom. Defendant started to lie down on the smaller bed, but Norman said, “No bitch . . . Dogs don’t sleep on beds, they sleep in [sic] the floor.” Soon after, one of the Normans’ daughters, Phyllis, came into the room and asked if defendant could look after her baby. Norman assented. When the baby began to cry, defendant took the child to her mother’s house, fearful that the baby would disturb Norman. At her mother’s house, defendant found a gun. She took it back to her home and shot Norman.
Defendant testified that things at home were so bad she could no longer stand it. She explained that she could not leave Norman because he would kill her. She stated that she had left him before on several occasions and that each time he found her, took her home, and beat her. She said that she was afraid to take out a warrant on her husband because he had said that if she ever had him locked up, he would kill her when he got out. She stated she did not have him committed because he told her he would see the authorities coming for him and before they got to him he would cut defendant’s throat. Defendant also testified that when he threatened to kill her, she believed he would kill her if he had the chance.
The defense presented the testimony of two expert witnesses in the field of forensic psychology. . . . Dr. Tyson concluded that defendant “fits and exceeds the profile, of an abused or battered spouse.” . . . Dr. Tyson stated that defendant could not leave her husband because she had gotten to the point where she had no belief whatsoever in herself and believed in the total invulnerability of her husband. He stated, “Mrs. Norman didn’t leave because she believed, fully believed that escape was totally impossible. . . . When asked if it appeared to defendant reasonably necessary to kill her husband, Dr. Tyson responded, “I think Judy Norman felt that she had no choice, both in the protection of herself and her family, but to engage, exhibit deadly force against Mr. Norman, and that in so doing, she was sacrificing herself, both for herself and for her family.” . . .
Issue
The State contends that because decedent was asleep at the time of the shooting, defendant’s belief in the necessity to kill decedent was, as a matter of law, unreasonable. The State further contends that even assuming . . . the evidence satisfied the requirement that defendant’s belief be reasonable, defendant, being the aggressor, cannot satisfy the third requirement of perfect self-defense. . . . The question then arising on the facts in this case is whether the victim’s passiveness at the moment the unlawful act occurred precludes defendant from asserting perfect self-defense.
Reasoning
Applying the criteria of perfect self-defense to the facts of this case, we hold that the evidence was sufficient to submit an issue of perfect self-defense to the jury. An examination of the elements of perfect self-defense reveals that both subjective and objective standards are to be applied in making the crucial determinations. The first requirement that it appear to defendant and that defendant believe it necessary to kill the deceased in order to save herself from death or great bodily harm calls for a subjective evaluation. This evaluation inquires as to what the defendant herself perceived at the time of the shooting. The trial was replete with testimony of forced prostitution, beatings, and threats on defendant’s life. The defendant testified that she believed the decedent would kill her, and the evidence showed that on the occasions when she had made an effort to get away from Norman, he had come after her and beat her. Indeed, within 24 hr prior to the shooting, defendant had attempted to escape by taking her own life and throughout the day on June 12, 1985, had been subjected to beatings and other physical abuse, verbal abuse, and threats on her life up to the time when decedent went to sleep. Experts testified that in their opinion, defendant believed killing the victim was necessary to avoid being killed. . . .
Unlike the first requirement, the second element of self-defense--that defendant’s belief be reasonable in that the circumstances as they appeared to defendant would be sufficient to create such a belief in the mind of a person of ordinary firmness--is measured by the objective standard of the person of ordinary firmness under the same circumstances. Again, the record is replete with sufficient evidence to permit but not compel a juror, representing the person of ordinary firmness, to infer that defendant’s belief was reasonable under the circumstances in which she found herself. Expert witnesses testified that defendant exhibited severe symptoms of battered spouse syndrome, a condition that develops from repeated cycles of violence by the victim against the defendant. Through this repeated, sometimes constant, abuse, the battered spouse acquires what the psychologists denote as a state of “learned helplessness,” defendant’s state of mind as described by Drs. Tyson and Rollins. . . . In the instant case, decedent’s excessive anger, his constant beating and battering of defendant on June 12, 1985, her fear that the beatings would resume, as well as previous efforts by defendant to extricate herself from this abuse are circumstances to be considered in judging the reasonableness of defendant’s belief that she would be seriously injured or killed at the time the criminal act was committed. The evidence discloses that defendant felt helpless to extricate herself from this intolerable, dehumanizing, brutal existence. Just the night before the shooting, defendant had told the sheriff’s deputy that she was afraid to swear out a warrant against her husband because he had threatened to kill her when he was released if she did. The inability of a defendant to withdraw from the hostile situation and the vulnerability of a defendant to the victim are factors considered by our Supreme Court in determining the reasonableness of a defendant’s belief in the necessity to kill the victim. . . .
To satisfy the third requirement, defendant must not have aggressively and willingly entered into the fight without legal excuse or provocation. By definition, aggression in the context of self-defense is tied to provocation. The existence of battered spouse syndrome, in our view, distinguishes this case from the usual situation involving a single confrontation or affray. The provocation necessary to determine whether defendant was the aggressor must be considered in light of the totality of the circumstances. . . .
Holding
Mindful that the law should never casually permit an otherwise unlawful killing of another human being to be justified or excused, this Court is of the opinion that with the battered spouse there can be, under certain circumstances, an unlawful killing of a passive victim that does not preclude the defense of perfect self-defense. Given the characteristics of battered spouse syndrome, we do not believe that a battered person must wait until a deadly attack occurs or that the victim must in all cases be actually attacking or threatening to attack at the very moment defendant commits the unlawful act for the battered person to act in self-defense. Such a standard, in our view, would ignore the realities of the condition. This position is in accord with other jurisdictions that have addressed the issue. . . .
In this case, decedent, angrier than usual, had beaten defendant almost continuously during the afternoon and had threatened to maim and kill defendant. . . . A jury, in our view, could find that decedent’s sleep was but a momentary hiatus in a continuous reign of terror by the decedent, that defendant merely took advantage of her first opportunity to protect herself, and that defendant’s act was not without the provocation required for perfect self-defense. The expert testimony considered with the other evidence would permit reasonable minds to infer that defendant did not use more force than reasonably appeared necessary to her under the circumstances to protect herself from death or great bodily harm.
Based on the foregoing analysis, we are of the opinion that, in addition to the instruction on voluntary manslaughter, defendant was entitled to an instruction on perfect self-defense. . . . The jury is to regard evidence of battered spouse syndrome merely as some evidence to be considered along with all other evidence in making its determination whether there is a reasonable doubt as to the unlawfulness of defendant’s conduct. . . . New trial.
Tennessee v. Garner, 471 U.S. 1 (1985), Opinion by: White, J.
Issue
This case requires us to determine the constitutionality of the use of deadly force to prevent the escape of an apparently unarmed suspected felon. We conclude that such force may not be used unless it is necessary to prevent the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others.
Facts
At about 10:45 p.m. on October 3, 1974, Memphis Police Officers Elton Hymon and Leslie Wright were dispatched to answer a “prowler inside call.” Upon arriving at the scene they saw a woman standing on her porch and gesturing toward the adjacent house. She told them she had heard glass breaking and that “they” or “someone” was breaking in next door. While Wright radioed the dispatcher to say that they were on the scene, Hymon went behind the house. He heard a door slam and saw someone run across the backyard. The fleeing suspect, who was appellee-respondent’s decedent, Edward Garner, stopped at a 6-foot-high chain-link fence at the edge of the yard. With the aid of a flashlight, Hymon was able to see Garner’s face and hands. He saw no sign of a weapon, and, though not certain, was “reasonably sure” and “figured” that Garner was unarmed. He thought Garner was 17 or 18 years old and about 5′5″ or 5′7″ tall [In fact, Garner, an eighth grader, was 15. He was 5′4″ tall and weighed around 100 or 110 pounds]. While Garner was crouched at the base of the fence, Hymon called out “police, halt” and took a few steps toward him. Garner then began to climb over the fence. Convinced that if Garner made it over the fence he would elude capture, Hymon shot him. The bullet hit Garner in the back of the head. Garner was taken by ambulance to a hospital, where he died on the operating table. Ten dollars and a purse taken from the house were found on his body. . . .
Garner had rummaged through one room in the house, in which, in the words of the owner, “[all] the stuff was out on the floors, all the drawers was pulled out, and stuff was scattered all over.” The owner testified that his valuables were untouched but that, in addition to the purse and the 10 dollars, one of his wife’s rings was missing. The ring was not recovered.
In using deadly force to prevent the escape, Hymon was acting under the authority of a Tennessee statute and pursuant to Police Department policy. The statute provides that “[if], after notice of the intention to arrest the defendant, he either flee or forcibly resist, the officer may use all the necessary means to effect the arrest.” Tenn. Code Ann. § 40-7-108 (1982). The Department policy was slightly more restrictive than the statute, but still allowed the use of deadly force in cases of burglary. Although the statute does not say so explicitly, Tennessee law forbids the use of deadly force in the arrest of a misdemeanant. The incident was reviewed by the Memphis Police Firearm’s Review Board and presented to a grand jury. Neither took any action.
Garner’s father then brought this action in the Federal District Court for the Western District of Tennessee, seeking damages under 42 U.S.C. § (1983) for asserted violations of Garner’s constitutional rights. . . . After a 3-day bench trial, the District Court entered judgment for all defendants. . . . [I]t . . . concluded that Hymon’s actions were authorized by the Tennessee statute, which in turn was constitutional. Hymon had employed the only reasonable and practicable means of preventing Garner’s escape. Garner had “recklessly and heedlessly attempted to vault over the fence to escape, thereby assuming the risk of being fired upon.” The Court of Appeals reversed . . .
Reasoning
Whenever an officer restrains the freedom of a person to walk away, he has seized that person. . . . There can be no question that apprehension by the use of deadly force is a seizure subject to the reasonableness requirement of the Fourth Amendment. A police officer may arrest a person if he has probable cause to believe that person committed a crime. . . . Petitioners and appellant argue that if this requirement is satisfied the Fourth Amendment has nothing to say about how that seizure is made. This submission ignores the many cases in which this Court, by balancing the extent of the intrusion against the need for it, has examined the reasonableness of the manner in which a search or seizure is conducted. . . .
The same balancing process . . . demonstrates that, notwithstanding probable cause to seize a suspect, an officer may not always do so by killing him. The intrusiveness of a seizure by means of deadly force is unmatched. The suspect’s fundamental interest in his own life need not be elaborated upon. The use of deadly force also frustrates the interest of the individual, and of society, in judicial determination of guilt and punishment. Against these interests are ranged governmental interests in effective law enforcement. It is argued that overall violence will be reduced by encouraging the peaceful submission of suspects who know that they may be shot if they flee. Effectiveness in making arrests requires the resort to deadly force, or at least the meaningful threat thereof. “Being able to arrest such individuals is a condition precedent to the state’s entire system of law enforcement. . . .”
Without in any way disparaging the importance of these goals, we are not convinced that the use of deadly force is a sufficiently productive means of accomplishing them to justify the killing of nonviolent suspects. . . . [W]hile the meaningful threat of deadly force might be thought to lead to the arrest of more live suspects by discouraging escape attempts, the presently available evidence does not support this thesis. The fact is that a majority of police departments in this country have forbidden the use of deadly force against nonviolent suspects. If those charged with the enforcement of the criminal law have abjured the use of deadly force in arresting nondangerous felons, there is a substantial basis for doubting that the use of such force is an essential attribute of the arrest power in all felony cases. . . . Petitioners and appellant have not persuaded us that shooting nondangerous fleeing suspects is so vital as to outweigh the suspect’s interest in his own life [the use of punishment to discourage flight has been largely ignored. The Memphis City Code punishes escape with a $50 fine].
Holding
The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable. It is not better that all felony suspects die than that they escape. Where the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failing to apprehend him does not justify the use of deadly force to do so. It is no doubt unfortunate when a suspect who is in sight escapes, but the fact that the police arrive a little late or are a little slower afoot does not always justify killing the suspect. A police officer may not seize an unarmed, nondangerous suspect by shooting him dead. The Tennessee statute is unconstitutional insofar as it authorizes the use of deadly force against such fleeing suspects.
It is not, however, unconstitutional on its face. Where the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force. Thus, if the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, some warning has been given. As applied in such circumstances, the Tennessee statute would pass constitutional muster.
Officer Hymon could not reasonably have believed that Garner--young, slight, and unarmed--posed any threat. Indeed, Hymon never attempted to justify his actions on any basis other than the need to prevent an escape. . . . The fact that Garner was a suspected burglar could not, without regard to the other circumstances, automatically justify the use of deadly force. Hymon did not have probable cause to believe that Garner, whom he correctly believed to be unarmed, posed any physical danger to himself or others.
The dissent argues that the shooting was justified by the fact that Officer Hymon had probable cause to believe that Garner had committed a nighttime burglary. While we agree that burglary is a serious crime, we cannot agree that it is so dangerous as automatically to justify the use of deadly force. The FBI classifies burglary as a “property” rather than a “violent” crime. Although the armed burglar would present a different situation, the fact that an unarmed suspect has broken into a dwelling at night does not automatically mean he is physically dangerous. This case demonstrates as much. Statistics demonstrate that burglaries only rarely involve physical violence. During the 10-year period from 1973 through 1982, only 3.8% of all burglaries involved violent crime. . . .
We hold that the statute is invalid insofar as it purported to give Hymon the authority to act as he did. . . .
Dissenting, O’Connor, J., with whom Burger, C. J., and Rehnquist, J., join
The public interest involved in the use of deadly force as a last resort to apprehend a fleeing burglary suspect relates primarily to the serious nature of the crime. Household burglaries not only represent the illegal entry into a person’s home, but also “[pose] real risk of serious harm to others.” According to recent Department of Justice statistics, “[three-fifths] of all rapes in the home, three-fifths of all home robberies, and about a third of home aggravated and simple assaults are committed by burglars.” During the period 1973 through 1982, 2.8 million such violent crimes were committed in the course of burglaries. Victims of a forcible intrusion into their home by a nighttime prowler will find little consolation in the majority’s confident assertion that “burglaries only rarely involve physical violence.” . . .
Admittedly, the events giving rise to this case are in retrospect deeply regrettable. No one can view the death of an unarmed and apparently nonviolent 15-year-old without sorrow, much less disapproval. . . . The officer pursued a suspect in the darkened backyard of a house that from all indications had just been burglarized. The police officer was not certain whether the suspect was alone or unarmed; nor did he know what had transpired inside the house. He ordered the suspect to halt, and when the suspect refused to obey and attempted to flee into the night, the officer fired his weapon to prevent escape. The reasonableness of this action for purposes of the Fourth Amendment is not determined by the unfortunate nature of this particular case; instead, the question is whether it is constitutionally impermissible for police officers, as a last resort, to shoot a burglary suspect fleeing the scene of the crime. . . .
I cannot accept the majority’s creation of a constitutional right to flight for burglary suspects seeking to avoid capture at the scene of the crime. . . . I respectfully dissent.

State v. Dejarlais, 969 P.2d 90 (Wash. 1998), Opinion by: Dolliver, J.
Defendant Steven Dejarlais was convicted in Pierce County Superior Court of violating a domestic violence order for protection. . . . The Court of Appeals affirmed the defendant’s convictions, and we granted his petition for review. We now affirm.
Facts
Ms. Shupe met the defendant in 1993 after separating from her husband. She filed for divorce in June 1993 and began seeing the defendant regularly. Their relationship included his frequent overnight stays at her home. Ms. Shupe testified that, during divorce proceedings with her husband, a temporary parenting plan [the judge issued an order providing that Ms. Shupe and her husband were to share custody of the children until the issue of child custody was resolved] was filed, and she feared being found in violation of its terms because of her relationship with the defendant. She further testified her husband gave her $1,500 to help her move and requested she petition for an order for protection against the defendant to avoid being found in violation of the parenting plan.
On September 9, 1993, Ms. Shupe signed a declaration in support of the request for a protection order, claiming she was a victim of defendant’s harassment. She stated, “I met Steve back in February 1993. I’m married but going through a divorce. I decided to stop seeing him because it was becoming too much. He and my husband got into it a few times also. Steve follows me, calls numerous times a day, calls my work, comes to my work. He just don’t get the hint it’s over.”
On September 23, 1993, an Order for Protection from Civil Harassment was entered [an order of protection issued by a Washington court is based on an allegation of domestic violence that includes physical harm or the fear of imminent physical harm or the stalking of one family or household member by another family or household member]. The Order restrained the defendant from contacting or attempting to contact Ms. Shupe in any manner, making any attempts to keep her under surveillance, and going within “100 feet” of her residence and workplace. The order stated it was to remain in effect until September 23, 1994, and that any willful disobedience of its provisions would subject the defendant to criminal penalties as well as contempt proceedings. Police Officer Stephen Mauer served the defendant with the order on November 23, 1993. Ms. Shupe testified her relationship with the defendant continued despite the order.
The defendant went to jail in May 1994, apparently for an offense unrelated to his relationship with Ms. Shupe. During that time, Ms. Shupe discovered he had been seeing another woman. Following his stay in jail, on May 22, 1994, the defendant went to Ms. Shupe’s home and let himself in through an unlocked door. Ms. Shupe, who had been asleep on the floor by the couch, confronted the defendant, telling him she knew about the other woman and wanted nothing more to do with him. She did not tell him to leave, fearing he would get “mad and furious,” but walked back to her bedroom. The defendant followed her, saying he would “have [her] one more time.” . . . He threw her on the bed, and, disregarding her protestations and refusals, had intercourse with her twice.
The defendant was arrested and charged with one count of violation of a protection order and one count of rape in the second degree. At trial, the defendant testified he was aware of the protection order and clearly understood its terms. He testified he did not rape Ms. Shupe but that the two of them had consensual sex.
The trial court declined to give defense counsel’s proposed instruction, which stated: “If the person protected by a Protection Order expressly invited or solicited the presence of the defendant, then the defendant is not guilty of Violation of Protection Order.” . . . Instead, the trial court instructed the jury as follows: “A person commits the crime of violation of an order for protection when that person knowingly violates the terms of an order for protection.”
The jury found the defendant guilty of violation of a protection order and rape in the third degree. The Court of Appeals affirmed his convictions. We granted review and now affirm, holding consent is not a defense to the charge of violating a domestic violence order for protection.
The defendant was convicted of a misdemeanor violation of a protection order under RCW 26.50.110(1) which provides that whenever an order for protection is granted and the respondent or person to be restrained knows of the order, a violation of the restraint provisions or of a provision excluding the person from a residence, workplace, school, or day care is a gross misdemeanor.
Issue
The defendant contends that, where a person protected by an order consents to the presence of the person restrained by the order, the jury should be instructed that consent is a defense to the charge of violating that order. We note at the outset that, even if consent were a defense to the crime of violating a protection order, it is far from clear that the contact in this case was consensual. Contrary to the defendant’s proposed instruction, Ms. Shupe does not appear to have invited or solicited the defendant’s presence on the night in question. More importantly, the jury found defendant guilty of rape in the third degree. . . . The protection order prohibited any contact; even if Ms. Shupe consented to earlier contacts or to defendant’s presence at her home that day, the rape was clearly a nonconsensual contact. We nevertheless reach the issue defendant raises because he seems to suggest that Ms. Shupe’s repeated invitations and ongoing acquiescence to defendant’s presence constituted a blanket consent or waiver of the order’s terms. We disagree.
Reasoning
A domestic violence protection order does not protect merely the “private right” of the person named as petitioner in the order. In fact, the court recognized, the statute reflects the Legislature’s belief that the public has an interest in preventing domestic violence. The Legislature has clearly indicated that there is a public interest in domestic violence protection orders. In its statement of intent for RCW 26.50, the Legislature stated that domestic violence, including violations of protective orders, is expressly a public, as well as private, problem, stating that domestic violence is a “problem of immense proportions affecting individuals as well as communities” which is at “the core of other social problems.”
We agree. Indeed, the Legislature’s intent is clear throughout the statute, and allowing consent as a defense is not only inconsistent with, but would undermine, that intent.
The order served on the defendant warned him “that any willful disobedience of the order’s provisions would subject the respondent to criminal penalties and possibly contempt.” We are convinced the Legislature did not intend for consent to be a defense to violating a domestic violence protection order.
The statute also requires police to make an arrest when they have probable cause to believe a person has violated a protection order. There is no exception to this mandate for consensual contacts; rather, the obligation to arrest does not even depend upon a complaint being made by the person protected under the order but only on the respondent’s awareness of the existence of that order. . . .
Holding
Our reading of the statute is consistent with the Legislature’s intent and clear statement of policy. Requests for modification of that policy should be directed to the Legislature not this court. The statute, when read as a whole, makes clear that consent should not be a defense to violating a domestic violence protection order. The defendant is not entitled to an instruction which inaccurately represents the law. We affirm the defendant’s convictions.
United States v. Moreno, 102 F.3d 994 (9th Cir. 1994), Opinion by: Alarcon, J.
Issue
Danny Moreno appeals from his conviction for possession with intent to distribute cocaine base (21 U.S.C. §§ 841[a][1] and 841[b][1][A]). He contends that the district court erred by preventing him from presenting a duress defense and testifying regarding his state of mind concerning his fear of violence to himself and his children at the time of the commission of the charged offense.
Facts
Honolulu police arrested Moreno at the Honolulu International Airport on May 4, 1994. Moreno’s suspicious behavior following his arrival from Los Angeles had attracted the attention of Honolulu Police Department Officer Thomas Krajewski. Officer Krajewski approached Moreno at an exit to the terminal, identified himself as a narcotics investigator, and asked Moreno if he could talk to him briefly. Moreno consented, but appeared nervous. Moreno gave Officer Krajewski permission to inspect his carry-on bag. Officer Krajewski told Moreno that many smugglers tape drugs to their bodies. When Officer Krajewski asked Moreno “Can I search,” Moreno fled before Officer Krajewski completed his request for permission to conduct a further search. Officer Krajewski and four officers gave chase as Moreno ran through traffic. Officer Krajewski grabbed Moreno as he was climbing a fence. Moreno kicked Officer Krajewski in the head “a couple of times” before Moreno was subdued. A search of Moreno’s person revealed several packages of cocaine base or “crack” taped to his abdomen and thighs.
Prior to trial, Moreno informed the Government that he intended to assert a duress defense. On January 3, 1995, the Government filed a motion in limine (a motion to prohibit the defense at trial). The Government requested that the court strike the proposed defense on the ground that Moreno could not establish a case of duress. In response, Moreno filed a four-page, unsigned typewritten document that contained a narration of facts. It is entitled “Defendant Danny Moreno’s Proffer of Evidence.”
The narrative sets forth the following factual assertions: A senior member of Moreno’s Los Angeles area gang approached Moreno 3 weeks prior to May 4, 1994, and asked if he knew anyone who could transport crack cocaine to Hawaii. The senior gang member, known to Moreno only as “Joker,” told Moreno that Moreno would have to do it himself if he did not find a courier. Moreno was “upset by this conversation” because he was aware of Joker’s high status within the gang and his violent reputation. Moreno was aware that Joker had killed a man when a drug deal went “bad.”
Approximately 2 weeks later, Joker approached Moreno outside a convenience store in Wilmington, California. He asked Moreno if he had found a courier. Moreno told Joker he had been unsuccessful. Joker then ordered Moreno to transport the crack cocaine to Hawaii.
Moreno told Joker he could not go to Hawaii because of his parental responsibilities to his two young daughters. Joker replied, “If you don’t do this job for me, I’ll kill you and have your family killed.” Joker stated that Moreno had “pretty little girls” and that he knew they lived with their mother on the “Westside.” Moreno’s daughters and their mother lived on the “Westside” of Wilmington.
Joker told Moreno to be ready to go to Hawaii on the morning of May 4, 1994. Joker asked Moreno where he lived so he could take him to the airport. Because Moreno did not want to involve his family, he told Joker he would meet him in the San Pedro YMCA parking lot.
Moreno went to the parking lot on May 4, 1994, intending to talk Joker out of the scheme. He told Joker “I don’t want to go.” Joker told Moreno that if he did not make this trip, Joker would “take you and your family out.” Moreno understood this to mean that he and his family would be killed. Because of this threat, Moreno agreed to follow Joker’s instructions. Joker gave Moreno a “multicolored shirt” so Joker’s associates could identify him. Joker instructed Moreno to deliver the drugs to Byron’s Restaurant near the Honolulu Airport, and assisted Moreno in taping four packages of crack cocaine to his body. Joker opened his own shirt to reveal a gun tucked into his waistband. He warned Moreno, “Don’t try anything funny cause they’re going to be watching you.” Moreno understood this to mean that Joker’s associates would be on the plane or at the airport in Honolulu. Joker told Moreno that Joker’s “homeboy” would telephone Joker after the delivery was completed. Joker drove Moreno to the airport and watched him board the plane.
Moreno further alleged that Joker’s threats prompted his attempt to escape from the police at the airport. Moreno attempted to flee rather than consent to a pat-down search because he thought that Joker’s associates were watching him during his initial encounter with Officer Krajewski. Moreno was fearful that Joker would carry out his threats if he knew that Moreno had “consented to a police search.”
Moreno was convicted after a trial by jury of possession with intent to distribute cocaine base. This timely appeal followed.
Reasoning
Moreno argues that the facts presented in his proffer of evidence entitled him to assert the defense of duress. A defendant must establish three elements in order to present this defense: (1) an immediate threat of death or serious bodily injury, (2) a well-grounded fear that the threat will be carried out, and (3) lack of a reasonable opportunity to escape the threatened harm. “Fear alone is not enough to establish a prima facie case of duress; the defendant must establish all three elements.” . . .
Moreno failed to offer evidence that would support an inference “that he had no opportunity to avoid violating the law without subjecting himself to further immediate danger.” Moreno had a reasonable opportunity to escape Joker’s threatened harm at any time between his initial encounter with Joker and his encounter with Officer Krajewski in the Honolulu Airport. During this 3 week period, Moreno saw Joker on only three occasions. No one else made any threats or appeared to follow Moreno. Joker did not know Moreno’s address, or where in the “Westside” his daughters could be located. Moreno made no effort to flee or hide. Moreno’s failure to present evidence that he lacked a reasonable opportunity to escape the threatened harm precludes his duress defense. See U.S. v. Bailey, 444 U.S. 394 (1980) (holding that a criminal defendant charged with escape “must proffer evidence of a bona fide effort to surrender or return to custody as soon as the claimed duress or necessity had lost its coercive force” in order to present a duress or necessity defense).
Moreno argues that U.S. v. Contento-Pachon, 723 F.2d 691 (9th Cir. 1984), controls this case. His reliance is misplaced. In Contento-Pachon, the defendant proffered evidence that Colombian drug traffickers had forced him to transport drugs to the United States. We held that there was a triable issue of fact “whether one in Contento-Pachon’s position might believe that some of the Bogota police were paid informants for drug traffickers and that reporting the matter to the police did not represent a reasonable opportunity of escape.” We also held that a jury should decide whether it was reasonable to expect “Contento-Pachon, along with his wife and 3-year-old child, . . . to pack his possessions, leave his job, and travel to a place beyond the reaches of the drug traffickers.” Unlike the defendant in Contento-Pachon, however, Moreno presented no evidence that he could not flee from his gang’s reach, or that he could not seek help from local law enforcement agencies because they were corrupt and controlled by gang members.
The fact that Moreno claims he was under constant surveillance by Joker’s associates during the flight and at the Honolulu Airport does not justify his failure to submit to authorities. Like Moreno, Contento-Pachon claimed “that he was being watched at all times.” Contento-Pachon, however, consented to a stomach x-ray “at the first opportunity to cooperate with authorities without alerting the observer.” Moreno failed to avail himself of a similar, reasonable opportunity to escape from the threatened harm. When Officer Krajewski approached Moreno at the Honolulu Airport, Moreno could have explained to the officer that he had been coerced to transport crack cocaine without appearing to betray Joker’s alleged instruction not to “try anything funny.” The encounter with Officer Krajewski presented a clear opportunity for Moreno to save himself and alert authorities about the threat to his family. Instead, he kicked Officer Krajewski in the head twice in his attempt to escape to complete his illegal delivery.
Holding
Because Moreno has failed to demonstrate that he did not have the opportunity to escape the threatened harm, we need not discuss the other elements of duress. The district court did not err in granting the government’s motion to strike the proposed defense of duress.
Moreno contends that, pursuant to the constitutional right to testify, the district court was required to permit him to explain to the jury that he behaved in the manner that he did because he was acting under duress. As discussed above, the district court ruled correctly that Moreno’s proffered evidence was insufficient to establish the elements of the defense of duress because he failed to demonstrate that he lacked a reasonable opportunity to escape the threatened harm. . . . In Contento-Pachon, this court held that “if evidence is insufficient as a matter of law to support a duress defense, . . . the trial court should exclude that evidence.” While the constitutional right to testify permits a defendant to choose whether or not to take the witness stand, it does not authorize a defendant to present irrelevant testimony.

State v. Kargar, 679 A.2d. 81 (Me. 1996), Opinion by: Dana, J.
Facts
Mohammad Kargar, an Afghani refugee, appeals from the judgments entered in the Superior Court (Cumberland County) convicting him of two counts of gross sexual assault. Kargar contends on appeal that the court erred in denying his motion to dismiss pursuant to the de minimis statute, Maine Revised Statutes Annotated title 17-A, section 12 (1983). We agree and vacate the judgments. A person is guilty of gross sexual assault if that person engages in a sexual act with another person and . . . the other person, not the actor’s spouse, has not in fact attained the age of 14 years.
On June 25, 1993, Kargar and his family, refugees since approximately 1990, were babysitting a young neighbor. While the neighbor was there, she witnessed Kargar kissing his 18-month-old son’s penis. When she was picked up by her mother, the girl told her mother what she had seen. The mother had previously seen a picture of Kargar kissing his son’s penis in the Kargar family photo album. After her daughter told her what she had seen, the mother notified the police.
Peter Wentworth, a sergeant with the Portland Police Department, went to Kargar’s apartment to execute a search warrant. Wentworth was accompanied by two detectives, two Department of Human Services social workers, and an interpreter. Kargar’s family was taken outside by the social workers and the two detectives began searching for a picture or pictures of oral/genital contact. The picture of Kargar kissing his son’s penis was found in the photograph album. Kargar admitted that it was he in the photograph and that he was kissing his son’s penis. Kargar told Wentworth that kissing a young son’s penis is accepted as common practice in his culture. Kargar also said it was very possible that his neighbor had seen him kissing his son’s penis. Kargar was arrested and taken to the police station.
Prior to the jury-waived trial Kargar moved for a dismissal of the case pursuant to the de minimis statute. . . . The de minimis hearing consisted of testimony from many Afghani people who were familiar with the Afghani practice and custom of kissing a young son on all parts of his body. Kargar’s witnesses, all relatively recent emigrants from Afghanistan, testified that kissing a son’s penis is common in Afghanistan, that it is done to show love for the child, and that it is the same whether the penis is kissed or entirely put into the mouth because there are no sexual feelings involved. The witnesses also testified that pursuant to Islamic law any sexual activity between an adult and a child results in the death penalty for the adult. Kargar also submitted statements from expert witnesses that support the testimony of the live witnesses. The State did not present any witnesses during the de minimis hearing. Following the presentation of witnesses the court denied Kargar’s motion and found him guilty of two counts of gross sexual assault.
Kargar testified during the de minimis hearing that the practice was acceptable until the child was 3, 4, or 5 years old. He also testified during the de minimis hearing that his culture views the penis of a child as not the holiest or cleanest part of the body because it is from where the child urinates. Kargar testified that kissing his son there shows how much he loves his child precisely because it is not the holiest or cleanest part of the body.
Issue
Maine’s de minimis statute, Maine Revised Statutes Annotated title 17-A, section 12, provides, in pertinent part:
1.	The court may dismiss a prosecution if, . . . having regard to the nature of the conduct alleged and the nature of the attendant circumstances, it finds the defendant’s conduct:
A.	Was within a customary license or tolerance, which was not expressly refused by the person whose interest was infringed and which is not inconsistent with the purpose of the law defining the crime; or
B.	Did not actually cause or threaten the harm sought to be prevented by the law defining the crime or did so only to an extent too trivial to warrant the condemnation of conviction; or
C.	Presents such other extenuations that it cannot reasonably be regarded as envisaged by the Legislature in defining the crime.
The court analyzed Kargar’s conduct, as it should have, pursuant to each of the three provisions of section 12(1). The language of the statute itself makes it clear that if a defendant’s conduct falls within any one of these provisions, the court may dismiss the prosecution. We agree with the State that trial courts should be given broad discretion in determining the propriety of a de minimis motion. In the instant case, however, Kargar asserts that the court erred as a matter of law because it found culture, lack of harm, and his innocent state of mind irrelevant to its de minimis analysis. We agree.
Reasoning
Maine’s de minimis statute’s . . . purpose is to “introduce a desirable degree of flexibility in the administration of the law.” The language of the statute expressly requires that courts view the defendant’s conduct “having regard to the nature of the conduct alleged and the nature of the attendant circumstances.” Each de minimis analysis will therefore always be case-specific. The Model Penal Code traces the history of de minimis statutes . . . [and] suggests that courts should have the “power to discharge without conviction, persons who have committed acts which, though amounting in law to crimes, do not under the circumstances involve any moral turpitude.”
When making a determination under the de minimis statute, an objective consideration of surrounding circumstances is authorized. . . . Although we have not had occasion to articulate circumstances worthy of cognizance, we agree with the courts of New Jersey and Hawaii that the following factors are appropriate for de minimis analysis: the background, experience, and character of the defendant, which may indicate whether he knew or ought to have known of the illegality; the knowledge of the defendant of the consequences to be incurred upon violation of the statute; the circumstances concerning the offense; the resulting harm or evil, if any, caused or threatened by the infraction; the probable impact of the violation upon the community; the seriousness of the infraction in terms of punishment, bearing in mind that punishment can be suspended; mitigating circumstances as to the offender; possible improper motives of the complainant or prosecutor; and any other data that may reveal the nature and degree of the culpability in the offense committed by the defendant. . . . We thus hold that it is appropriate for courts to analyze a de minimis motion by reviewing the full range of factors discussed in the above quoted language.
Our review of the record in the instant case reveals that the court . . . denied Kargar’s motion without considering the full range of relevant factors. The court’s interpretation of the subsection, which focused on whether the conduct met the definition of the gross sexual assault statute, operated to nullify the effect of the de minimis analysis called for by the statute. The focus is not on whether the conduct falls within the reach of the statute criminalizing it. If it did not, there would be no need to perform a de minimis analysis. The focus is not on whether the admittedly criminal conduct was envisioned by the Legislature when it defined the crime. If the Legislature did not intend that there be an individual, case-specific analysis then there would be no point to the de minimis statute. Subsection 1(C) provides a safety valve for circumstances that could not have been envisioned by the Legislature. It is meant to be applied on a case-by-case basis to unanticipated “extenuations,” when application of the criminal code would lead to an “ordered but intolerable” result. Because the Legislature did in fact allow for unanticipated “extenuations,” the trial court was required to consider the possibility that . . . a conviction in this case could not have been anticipated by the Legislature when it defined the crime of gross sexual assault.
In order to determine whether this defendant’s conduct was anticipated by the Legislature when it defined the crime of gross sexual assault, it is instructive to review the not-so-distant history of that crime. Maine Revised Statutes Annotated title 17-A, section 253(1)(B) makes criminal any sexual act with a minor (nonspouse) under the age of 14. A sexual act is defined as, among other things, “direct physical contact between the genitals of one and the mouth . . . of the other.” Prior to 1985 the definition of this type of sexual act included a sexual gratification element. The Legislature removed the sexual gratification element because, “given the physical contacts described, no concern exists for excluding ‘innocent’ contacts.” . . . Thus, the 1985 amendment to section 251(1)(C) illuminates the fact that an “innocent” touching such as occurred in this case has not forever been recognized as inherently criminal by our own law. The Legislature’s inability to comprehend “innocent” genital–mouth contact is highlighted by reference to another type of “sexual act,” namely, “any act involving direct physical contact between the genitals . . . of one and an instrument or device manipulated by another.” Me. Rev. Stat. Ann. tit. 17-A, § 251(1)(C)(3). The Legislature maintained the requirement that for this type of act to be criminal it must be done for the purpose of either sexual gratification or to cause bodily injury or offensive physical contact. Its stated reason for doing so was that “a legitimate concern exists for excluding ‘innocent’ contacts, such as for proper medical purposes or other valid reasons.” . . .
All of the evidence presented at the de minimis hearing supports the conclusion that there was nothing “sexual” about Kargar’s conduct. There is no real dispute that what Kargar did is accepted practice in his culture. The testimony of every witness at the de minimis hearing confirmed that kissing a young son on every part of his body is considered a sign only of love and affection for the child. This is true whether the parent kisses, or as the trial court found, “engulfs” a son’s penis. There is nothing sexual about this practice. In fact, the trial justice expressly recognized that if the State were required to prove a purpose of sexual gratification it “wouldn’t have been able to have done so.”
During its sentencing of Kargar, the court stated: “There is no sexual gratification. There is no victim impact.” The court additionally recognized that the conduct for which Kargar was convicted occurred in the open, with his wife present, and noted that the photograph was displayed in the family photo album, available for all to see. The court concluded its sentencing by recognizing that this case is “not at all typical [but instead is] fully the exception. . . . The conduct was unequivocally criminal, but the circumstances of that conduct and the circumstances of this defendant call for leniency.” Although the court responded to this call for leniency by imposing an entirely suspended sentence, the two convictions expose Kargar to severe consequences independent of any period of incarceration, including his required registration as a sex offender . . . and the possibility of deportation. . . . These additional consequences emphasize why the factors recognized by the court during the sentencing hearing were also relevant to the de minimis analysis. Kargar’s wife, Shamayel, testified during the sentencing hearing that she took the picture to send to Kargar’s mother to show her how much he loved his son.
Holding
Although it may be difficult for us as a society to separate Kargar’s conduct from our notions of sexual abuse, that difficulty should not result in a felony conviction in this case. The State concedes that dismissing this case pursuant to the de minimis statute would pose little harm to the community. The State is concerned, however, with the potential harm caused by courts using the factors of this case to allow for even more exceptions to the criminal statutes. It argues that exceptions should be made by the Legislature, which can gather data, debate social costs and benefits, and clearly define what conduct constitutes criminal activity. The flaw in the State’s position is that the Legislature has already clearly defined what conduct constitutes gross sexual assault. It has also allowed for the adjustment of the criminal statutes by courts in extraordinary cases where, for instance, the conduct cannot reasonably be regarded as envisaged by the Legislature in defining the crime.
As discussed above, the Legislature removed the sexual gratification element previously contained within the definition of a sexual act because it could not envision any possible innocent contacts, “given the physical contacts described.” In virtually every case the assumption that a physical touching of the mouth of an adult with the genitals of a child under the age of fourteen is inherently harmful is correct. This case, however, is the exception that proves the rule. Precisely because the Legislature did not envision the extenuating circumstances present in this case, to avoid an injustice the de minimis analysis set forth in section 12(1)(C) requires that Kargar’s convictions be vacated.
Application of the de minimis statute does not . . . reflect approval of Kargar’s conduct. The conduct remains criminal. Kargar does not argue that he should now be permitted to practice that which is accepted in his culture. The issue is whether his past conduct under all of the circumstances justifies criminal convictions.
Jacobson v. United States, 503 U.S. 540 (1992), White, J.
Issue
On September 24, 1987, petitioner Keith Jacobson was indicted for violating a provision of the Child Protection Act of 1984, which criminalizes the knowing receipt through the mails of a “visual depiction [that] involves the use of a minor engaging in sexually explicit conduct. . . .” Petitioner defended on the ground that the Government entrapped him into committing the crime through a series of communications from undercover agents that spanned the 26 months preceding his arrest. Petitioner was found guilty after a jury trial. The court of appeals affirmed his conviction, holding that the Government had carried its burden of proving beyond reasonable doubt that petitioner was predisposed to break the law and hence was not entrapped. The central issue is whether . . . the Government overstepped the line between setting a trap for the “unwary innocent” and the “unwary criminal” and as a matter of law failed to establish that petitioner was independently predisposed to commit the crime for which he was arrested. . . .
Facts
In February 1984, petitioner, a 56-year-old veteran-turned-farmer who supported his elderly father in Nebraska, ordered two magazines and a brochure from a California adult bookstore. The magazines, titled Bare Boys I and Bare Boys II, contained photographs of nude preteen and teenage boys. The contents of the magazines startled petitioner, who testified that he had expected to receive photographs of “young men 18 years or older.”
The young men depicted in the magazines were not engaged in sexual activity, and petitioner’s receipt of the magazines was legal [at the time he received them] under both federal and Nebraska law. Within 3 months, the law with respect to child pornography changed; Congress passed the act illegalizing the receipt through the mails of sexually explicit depictions of children. In the very month that the new provision became law, postal inspectors found petitioner’s name on the mailing list of the California bookstore that had mailed him Bare Boys I and II. There followed over the next 2.5 years repeated efforts by two Government agencies, through five fictitious organizations and a bogus pen pal, to explore petitioner’s willingness to break the new law by ordering sexually explicit photographs of children through the mail.
The Government began its efforts in January 1985 when a postal inspector sent petitioner a letter supposedly from the American Hedonist Society, which in fact was a fictitious organization. The letter included a membership application and stated the society’s doctrine: that members had the “right to read what we desire, the right to discuss similar interests with those who share our philosophy, and finally that we have the right to seek pleasure without restrictions being placed on us by outdated puritan morality.” Petitioner enrolled in the organization and returned a sexual attitude questionnaire that asked him to rank on a scale of one to four his enjoyment of various sexual materials, with one being “really enjoy,” two being “enjoy,” three being “somewhat enjoy,” and four being “do not enjoy.” Petitioner ranked the entry “preteen sex” as a two, but indicated that he was opposed to pedophilia.
For a time, the Government left petitioner alone. But then a new “prohibited mailing specialist” in the postal service found petitioner’s name in a file, and in May 1986, petitioner received a solicitation from a second fictitious consumer research company, Midlands Data Research, seeking a response from those who “believe in the joys of sex and the complete awareness of those lusty and youthful lads and lasses of the neophite [sic] age.” The letter never explained whether “neophite” referred to minors or to young adults. Petitioner responded: “Please feel free to send me more information, I am interested in teenage sexuality. Please keep my name confidential.”
Petitioner then heard from yet another Government creation, Heartland Institute for a New Tomorrow (HINT), which proclaimed that it was “an organization founded to protect and promote sexual freedom and freedom of choice. We believe that arbitrarily imposed legislative sanctions restricting your sexual freedom should be rescinded through the legislative process.” The letter also enclosed a second survey. Petitioner indicated that his interest in “preteen sex–homosexual” material was above average, but not high. In response to another question, petitioner wrote: “Not only sexual expression but freedom of the press is under attack. We must be ever vigilant to counter attack right wing fundamentalists who are determined to curtail our freedoms.”
HINT replied, portraying itself as a lobbying organization seeking to repeal “all statutes which regulate sexual activities, except those laws which deal with violent behavior, such as rape. HINT is also lobbying to eliminate any legal definition of ‘the age of consent.’” These lobbying efforts were to be funded by sales from a catalog to be published in the future “offering the sale of various items which we believe you will find to be both interesting and stimulating.” HINT also provided computer matching of group members with similar survey responses, and, although petitioner was supplied with a list of potential “pen pals,” he did not initiate any correspondence.
Nevertheless, the Government’s “prohibited mailing specialist” began writing to petitioner, using the pseudonym “Carl Long.” The letters employed a tactic known as “mirroring,” which the inspector described as “reflecting whatever the interests are of the person we are writing to.” Petitioner responded at first, indicating that his interest was primarily in “male-male items.” Inspector “Long” wrote back,
My interests too are primarily male-male items. Are you satisfied with the type of VCR tapes available? Personally, I like the amateur stuff better if its [sic] well produced as it can get more kinky and also seems more real. I think the actors enjoy it more.
Petitioner responded, “As far as my likes are concerned, I like good looking young guys (in their late teens and early twenties) doing their thing together.” Petitioner’s letters to “Long” made no reference to child pornography. After writing two letters, petitioner discontinued the correspondence.
By March 1987, 34 months had passed since the Government had obtained petitioner’s name from the mailing list of the California bookstore, and 26 months had passed since the postal service had commenced its mailings to petitioner. Although petitioner had responded to surveys and letters, the Government had no evidence that petitioner had ever intentionally possessed or been exposed to child pornography. The postal service had not checked petitioner’s mail to determine whether he was receiving questionable mailings from persons--other than the Government--involved in the child pornography industry.
At this point, a second Government agency, the customs service, included petitioner in its own child pornography sting, Operation Borderline, after finding his name on lists submitted by the postal service. Using the name of a fictitious Canadian company called Produit Outaouais, the customs service mailed petitioner a brochure advertising photographs of young boys engaging in sex. Petitioner placed an order that was never filled.
The postal service also continued its efforts in the Jacobson case, writing to petitioner as the [fictitious company] Far Eastern Trading Company Ltd. The letter began,
As many of you know, much hysterical nonsense has appeared in the American media concerning “pornography” and what must be done to stop it from coming across your borders. This brief letter does not allow us to give much comments; however, why is your government spending millions of dollars to exercise international censorship while tons of drugs, which makes yours the world’s most crime ridden country are passed through easily.
The letter went on to say:
We have devised a method of getting these to you without prying eyes of U.S. Customs seizing your. . . . After consultations with American solicitors, we have been advised that once we have posted our material through your system, it cannot be opened for any inspection without authorization of a judge.
The letter invited petitioner to send for more information. It also asked petitioner to sign an affirmation that he was “not a law enforcement officer or agent of the U.S. Government acting in an undercover capacity for the purpose of entrapping Far Eastern Trading Company, its agents or customers.” Petitioner responded. A catalog was sent, and petitioner ordered Boys Who Love Boys, a pornographic magazine depicting young boys engaged in various sexual activities. Petitioner was arrested after a controlled delivery of a photocopy of the magazine.
When petitioner was asked at trial why he placed such an order, he explained that the Government had succeeded in piquing his curiosity:
Well, the statement was made of all the trouble and the hysteria over pornography and I wanted to see what the material was. It didn’t describe the--I didn’t know for sure what kind of sexual action they were referring to in the Canadian letter.
In petitioner’s home, the Government found the Bare Boys magazines and materials that the Government had sent to him in the course of its protracted investigation, but no other materials that would indicate that petitioner collected, or was actively interested in, child pornography.
Reasoning
There can be no dispute about the evils of child pornography or the difficulties that laws and law enforcement have encountered in eliminating it. . . . Likewise, there can be no dispute that the Government may use undercover agents to enforce the law:
It is well settled that the fact that officers or employees of the Government merely afford opportunities or facilities for the commission of the offense does not defeat the prosecution. Artifice and stratagem may be employed to catch those engaged in criminal enterprises.
In their zeal to enforce the law, however, Government agents may not originate a criminal design; that is, they may not implant in an innocent person’s mind the disposition to commit a criminal act and then induce commission of the crime so that the Government may prosecute. Where the Government has induced an individual to break the law and the defense of entrapment is at issue, as it was in this case, the prosecution must prove beyond reasonable doubt that the defendant was disposed to commit the criminal act prior to first being approached by Government agents.
Inducement is not at issue in this case. The Government does not dispute that it induced petitioner to commit the crime. The sole issue is whether the Government carried its burden of proving that petitioner was predisposed to violate the law before the Government intervened. By the time petitioner finally placed his order, he had already been the target of 26 months of repeated mailings and communications from Government agents and fictitious organizations. Therefore, although he had become predisposed to break the law by May 1987, it is our view that the Government did not prove that this predisposition was independent and not the product of the attention that the Government had directed at petitioner since January 1985.
The prosecution’s evidence of predisposition falls into two categories: evidence developed prior to the postal service’s mail campaign and that developed during the course of the investigation. The sole piece of preinvestigation evidence is petitioner’s 1984 order and receipt of the Bare Boys magazines. But this is scant if any proof of petitioner’s predisposition to commit an illegal act, the criminal character of which a defendant is presumed to know. It may indicate a predisposition to view sexually oriented photographs that are responsive to his sexual tastes, but evidence that merely indicates a generic inclination to act within a broad range, not all of which is criminal, is of little probative value in establishing predisposition.
Furthermore, petitioner was acting within the law at the time he received these magazines. Receipt through the mails of sexually explicit depictions of children for noncommercial use did not become illegal under federal law until May 1984, and Nebraska had no law that forbade petitioner’s possession of such material until 1988. Evidence of predisposition to do what once was lawful is not, by itself, sufficient to show predisposition to do what is now illegal, for there is a common understanding that most people obey the law even when they disapprove of it. This obedience may reflect a generalized respect for legality or the fear of prosecution, but for whatever reason, the law’s prohibitions are matters of consequence. Hence, the fact that petitioner legally ordered and received the Bare Boys magazines does little to further the Government’s burden of proving that petitioner was predisposed to commit a criminal act. This is particularly true given petitioner’s unchallenged testimony that he did not know until they arrived that the magazines would depict minors.
The prosecution’s evidence gathered during the investigation also fails to carry the Government’s burden. Petitioner’s responses to the many communications prior to the ultimate criminal act were at most indicative of certain personal inclinations, including a predisposition to view photographs of preteen sex and a willingness to promote a given agenda by supporting lobbying organizations. Even so, petitioner’s responses hardly support an inference that he would commit the crime of receiving child pornography through the mails. Furthermore, a person’s inclinations and “fantasies . . . are his own and beyond the reach of government. . . .”
On the other hand, the strong arguable inference is that, by waving the banner of individual rights and disparaging the legitimacy and constitutionality of efforts to restrict the availability of sexually explicit materials, the Government not only excited petitioner’s interest in sexually explicit materials banned by law but also exerted substantial pressure on petitioner to obtain and read such material as part of a fight against censorship and the infringement of individual rights. For instance, HINT described itself as “an organization founded to protect and promote sexual freedom and freedom of choice” and stated that “the most appropriate means to accomplish [its] objectives is to promote honest dialogue among concerned individuals and to continue its lobbying efforts with State Legislators.” These lobbying efforts were to be financed through catalog sales. Mailings from the equally fictitious American Hedonist Society and the correspondence from the nonexistent Carl Long continue these themes.
Similarly, the two solicitations in the spring of 1987 raised the specter of censorship while suggesting that petitioner ought to be allowed to do what he had been solicited to do. The mailing from the customs service referred to “the worldwide ban and intense enforcement on this type of material,” observed that “what was legal and commonplace is now an ‘underground’ and secretive service,” and emphasized that “this environment forces us to take extreme measures” to ensure delivery. The postal service solicitation described the concern about child pornography as “hysterical nonsense,” decried “international censorship,” and assured petitioner, based on consultation with “American solicitors,” that an order that had been posted could not be opened for inspection without authorization of a judge. It further asked petitioner to affirm that he was not a Government agent attempting to entrap the mail order company or its customers. In these particulars, both Government solicitations suggested that receiving this material was something that petitioner ought to be allowed to do.
Petitioner’s ready response to these solicitations cannot be enough to establish beyond reasonable doubt that he was predisposed, prior to the Government acts intended to create predisposition, to commit the crime of receiving child pornography through the mails. The evidence that petitioner was ready and willing to commit the offense came only after the Government had devoted 2.5 years to convincing him that he had or should have the right to engage in the very behavior proscribed by law. Rational jurors could not say beyond a reasonable doubt that petitioner possessed the requisite predisposition prior to the Government’s investigation and that it existed independent of the Government’s many and varied approaches to petitioner. Where entrapment was found as a matter of law, “the Government [may not] play on the weaknesses of an innocent party and beguile him into committing crimes which he otherwise would not have attempted.”
Law enforcement officials go too far when they “implant in the mind of an innocent person the disposition to commit the alleged offense and induce its commission in order that they may prosecute.” Like the Sorrells Court, we are
unable to conclude that it was the intention of the Congress in enacting this statute that its processes of detection and enforcement should be abused by the instigation by government officials of an act on the part of persons otherwise innocent in order to lure them to its commission and to punish them.
When the Government’s quest for convictions leads to the apprehension of an otherwise law-abiding citizen who, if left to his own devices, likely would have never run afoul of the law, the courts should intervene.
Holding
Because we conclude that this is such a case and that the prosecution failed, as a matter of law, to adduce evidence to support the jury verdict that petitioner was predisposed, independent of the Government’s acts and beyond a reasonable doubt, to violate the law by receiving child pornography through the mails, we reverse the court of appeals judgment affirming the conviction of Keith Jacobson.
Dissenting, O’Connor, J., joined by Rehnquist, C.J., and Kennedy, J., and joined in part by Scalia, J.
Keith Jacobson was offered only two opportunities to buy child pornography through the mail. Both times, he ordered. Both times, he asked for opportunities to buy more. He needed no Government agent to coax, threaten, or persuade him; no one played on his sympathies or friendship or suggested that his committing the crime would further a greater good. In fact, no Government agent even contacted him face to face. The Government contends that from the enthusiasm with which Mr. Jacobson responded to the chance to commit a crime, a reasonable jury could permissibly infer beyond a reasonable doubt that he was predisposed to commit the crime. I agree. The first time the Government sent Mr. Jacobson a catalog of illegal materials, he ordered a set of photographs advertised as picturing “young boys in sex action fun.” He enclosed the following note with his order: “I received your brochure and decided to place an order. If I like your product, I will order more later.” For reasons undisclosed in the record, Mr. Jacobson’s order was never delivered.
The second time the Government sent a catalog of illegal materials, Mr. Jacobson ordered a magazine called Boys Who Love Boys, described as: “11 year old and 14 year old boys get it on in every way possible. Oral, anal sex and heavy masturbation. If you love boys, you will be delighted with this.” Along with his order, Mr. Jacobson sent the following note: “Will order other items later. I want to be discreet in order to protect you and me.”
Government agents admittedly did not offer Mr. Jacobson the chance to buy child pornography right away. Instead, they first sent questionnaires in order to make sure that he was generally interested in the subject matter. Indeed, a “cold call” in such a business would not only risk rebuff and suspicion, but might also shock and offend the uninitiated, or expose minors to suggestive materials. Mr. Jacobson’s responses to the questionnaires gave the investigators reason to think he would be interested in photographs depicting preteen sex.
The Court, however, concludes that a reasonable jury could not have found Mr. Jacobson to be predisposed beyond a reasonable doubt on the basis of his responses to the Government’s catalogs, even though it admits that, by that time, he was predisposed to commit the crime. The Government, the Court holds, failed to provide evidence that Mr. Jacobson’s obvious predisposition at the time of the crime “was independent and not the product of the attention that the Government had directed at petitioner.” In so holding, I believe the Court fails to acknowledge the reasonableness of the jury’s inference from the evidence, redefines “predisposition,” and introduces a new requirement that Government sting operations have a reasonable suspicion of illegal activity before contacting a suspect. . . .
Today, the Court holds that Government conduct may be considered to create a predisposition to commit a crime, even before any Government action to induce the commission of the crime. In my view, this holding changes entrapment doctrine. Generally, the inquiry is whether a suspect is predisposed before the Government induces the commission of the crime, not before the Government makes initial contact with him. There is no dispute here that the Government’s questionnaires and letters were not sufficient to establish inducement; they did not even suggest that Mr. Jacobson should engage in any illegal activity. If all the Government had done was to send these materials, Mr. Jacobson’s entrapment defense would fail. Yet the Court holds that the Government must prove not only that a suspect was predisposed to commit the crime before the opportunity to commit it arose but also before the Government came on the scene.
. . . After this case, every defendant will claim that something the Government agent did before soliciting the crime “created” a predisposition that was not there before. For example, a bribe taker will claim that the description of the amount of money available was so enticing that it implanted a disposition to accept the bribe later offered. A drug buyer will claim that the description of the drug’s purity and effects was so tempting that it created the urge to try it for the first time. In short, the Court’s opinion could be read to prohibit the Government from advertising the seductions of criminal activity as part of its sting operation, for fear of creating a predisposition in its suspects. That limitation would be especially likely to hamper sting operations such as this one, which mimic the advertising done by genuine purveyors of pornography. No doubt the Court would protest that its opinion does not stand for so broad a proposition, but the apparent lack of a principled basis for distinguishing these scenarios exposes a flaw in the more limited rule the Court today adopts. . . . The Government conduct in this case is not comparable. While the Court states that the Government “exerted substantial pressure on petitioner to obtain and read such material as part of a fight against censorship and the infringement of individual rights,” one looks at the record in vain for evidence of such “substantial pressure.”
. . . The second puzzling thing about the Court’s opinion is its redefinition of predisposition. The Court acknowledges that “petitioner’s responses to the many communications prior to the ultimate criminal act were . . . indicative of certain personal inclinations, including a predisposition to view photographs of preteen sex. . . .” If true, this should have settled the matter; Mr. Jacobson was predisposed to engage in the illegal conduct. Yet, the Court concludes, “Petitioner’s responses hardly support an inference that he would commit the crime of receiving child pornography through the mails.”
. . . Because I believe there was sufficient evidence to uphold the jury’s verdict, I respectfully dissent.
Chapter 7
State v. Forrest, 362 S.E.2d 252 (N.C. 1987)
Defendant was convicted of the first-degree murder of his father, Clyde Forrest. The . . . defendant was sentenced . . . to life imprisonment. In his appeal to this Court, defendant brings forward three assignments of error . . . [W]e find no error in defendant’s trial. We therefore leave undisturbed defendant’s conviction and life sentence.
Facts
The facts of this case are essentially uncontested, and the evidence presented at trial tended to show the following series of events. On 22 December 1985, defendant John Forrest admitted his critically ill father, Clyde Forrest, Sr., to Moore Memorial Hospital. Defendant’s father, who had previously been hospitalized, was suffering from numerous serious ailments, including severe heart disease, hypertension, a thoracic aneurysm, numerous pulmonary emboli, and a peptic ulcer. By the morning of December 23, 1985, his medical condition was determined to be untreatable and terminal. Accordingly, he was classified as “No Code,” meaning that no extraordinary measures would be used to save his life, and he was moved to a more comfortable room.
On December 24, 1985, defendant went to the hospital to visit his ailing father. No other family members were present in his father’s room when he arrived. While one of the nurse’s assistants was tending to his father, defendant told her, “There is no need in doing that. He’s dying.” She responded, “Well, I think he’s better.” The nurse’s assistant noticed that defendant was sniffling as though crying and that he kept his hand in his pocket during their conversation. She subsequently went to get the nurse.
When the nurse’s assistant returned with the nurse, defendant once again stated his belief that his father was dying. The nurse tried to comfort defendant, telling him, “I don’t think your father is as sick as you think he is.” Defendant, very upset, responded, “Go to hell. I’ve been taking care of him for years. I’ll take care of him.” Defendant was then left alone in the room with his father.
Alone at his father’s bedside, defendant began to cry and to tell his father how much he loved him. His father began to cough, emitting a gurgling and rattling noise. Extremely upset, defendant pulled a small pistol from his pants pocket, put it to his father’s temple, and fired. He subsequently fired three more times and walked out into the hospital corridor, dropping the gun to the floor just outside his father’s room.
Following the shooting, defendant, who was crying and upset, neither ran nor threatened anyone. Moreover, he never denied shooting his father and talked openly with law enforcement officials. Specifically, defendant made the following oral statements: “You can’t do anything to him now. He’s out of his suffering.” “I killed my daddy.” “He won’t have to suffer anymore.” “I know they can burn me for it, but my dad will not have to suffer anymore.” “I know the doctors couldn’t do it, but I could.” “I promised my dad I wouldn’t let him suffer.”
Defendant’s father was found in his hospital bed, with several raised spots and blood on the right side of his head. Blood and brain tissue were found on the bed, the floor, and the wall. Although defendant’s father had been near death as a result of his medical condition, the exact cause of the deceased’s death was determined to be the four point-blank bullet wounds to his head. Defendant’s pistol was a single-action .22-calibre five-shot revolver. The weapon, which had to be cocked each time it was fired, contained four empty shells and one live round.
At the close of the evidence, defendant’s case was submitted to the jury for one of our possible verdicts: first-degree murder, second-degree murder, voluntary manslaughter, or not guilty. After a lengthy deliberation, the jury found defendant guilty of first-degree murder. Judge Cornelius accordingly sentenced defendant to the mandatory life term. . . .
Issue
In his second assignment of error . . . defendant argues that the trial court’s submission of the first-degree murder charge was improper because there was insufficient evidence of premeditation and deliberation presented at trial. We do not agree, and we therefore overrule defendant’s assignment of error. . . .
Reasoning
First-degree murder is the intentional and unlawful killing of a human being with malice and with premeditation and deliberation. Premeditation means that the act was thought out beforehand for some length of time, however short, but no particular amount of time is necessary for the mental process of premeditation. Deliberation means an intent to kill, carried out in a cool state of blood, in furtherance of a fixed design for revenge or to accomplish an unlawful purpose and not under the influence of a violent passion, suddenly aroused by lawful or just cause or legal provocation. The phrase “cool state of blood” means that the defendant’s anger or emotion must not have been such as to overcome his reason.
Premeditation and deliberation relate to mental processes and ordinarily are not readily susceptible to proof by direct evidence. Instead, they usually must be proved by circumstantial evidence. Among other circumstances to be considered in determining whether a killing was with premeditation and deliberation are the following: (1) want of provocation on the part of the deceased, (2) the conduct and statements of the defendant before and after the killing, (3) threats and declarations of the defendant before and during the course of the occurrence giving rise to the death of the deceased, (4) ill will or previous difficulty between the parties, (5) the dealing of lethal blows after the deceased has been felled and rendered helpless, and (6) evidence that the killing was done in a brutal manner. We have also held that the nature and number of the victim’s wounds is a circumstance from which premeditation and deliberation can be inferred.
Here, many of the circumstances that we have held to establish a factual basis for a finding of premeditation and deliberation are present. It is clear, for example, that the seriously ill deceased did nothing to provoke defendant’s action. Moreover, the deceased was lying helpless in a hospital bed when defendant shot him four separate times. In addition, defendant’s revolver was a five-shot single-action gun which had to be cocked each time before it could be fired. Interestingly, although defendant testified that he always carried the gun in his job as a truck driver, he was not working on the day in question but carried the gun to the hospital nonetheless.
Holding
Most persuasive of all on the issue of premeditation and deliberation, however, are defendant’s own statements following the incident. Among other things, defendant stated that he had thought about putting his father out of his misery because he knew he was suffering. He stated further that he had promised his father that he would not let him suffer and that, though he did not think he could do it, he just could not stand to see his father suffer any more. These statements, together with the other circumstances mentioned above, make it clear that the trial court did not err in submitting to the jury the issue of first-degree murder based upon premeditation and deliberation. Accordingly, defendant’s . . . assignment of error is overruled. . . .
Dissenting, Exum, C.J.
Almost all would agree that someone who kills because of a desire to end a loved one’s physical suffering caused by an illness which is both terminal and incurable should not be deemed in law as culpable and deserving of the same punishment as one who kills because of unmitigated spite, hatred, or ill will. Yet the Court’s decision in this case essentially says there is no legal distinction between the two kinds of killing. Our law of homicide should not be so roughly hewn as to be incapable of recognizing the difference. I believe there are legal principles which, when properly applied, draw the desirable distinction and that both the trial court and this Court have failed to recognize and apply them. . . .

Should the Defendant Be Held Liable for a Killing Committed by a Victim of His Felony?
People v. Lowery, 687 N.E.2d 972 (Ill. 1997), Opinion by: Freeman, C.J.
Following a jury trial in the circuit court of Cook County, defendant, Antonio Lowery, was convicted of first-degree murder based on the commission of a felony, attempted armed robbery and two counts of armed robbery. The trial court sentenced defendant to 35 years’ imprisonment for first-degree murder, 20 years for each of the two armed robberies, and 12 years for attempted armed robbery, to be served concurrently. On appeal, the appellate court reversed defendant’s conviction and vacated his sentence for felony murder, holding that there was insufficient evidence to support defendant’s conviction. We . . . now reverse the judgment of the appellate court.
Facts
On March 20, 1993, defendant was arrested and charged with two counts of armed robbery and one count of attempted armed robbery of Maurice Moore, Marlon Moore, and Robert Thomas. Defendant was also charged with the murder of Norma Sargent. In his statement to the police officers, defendant explained that he and his companion, “Capone,” planned to rob Maurice, Marlon, and Robert. As Maurice, Marlon, and Robert walked along Leland Avenue in Chicago, defendant approached them, pulled out a gun, and forced Maurice into an alley. Capone remained on the sidewalk with Robert and Marlon. Once in the alley, defendant demanded Maurice’s money. Maurice grabbed defendant’s gun and a struggle ensued. Meanwhile, Capone fled with Robert in pursuit. Marlon ran into the alley and began hitting defendant with his fists. As defendant struggled with Maurice and Marlon, the gun discharged. The three continued to struggle onto Leland Avenue. Upon pushing Maurice down, defendant noticed that Maurice now had the gun. Defendant then ran from the place of the struggle to the corner of Leland and Magnolia Avenues, where he saw two women walking. As he ran, he heard gunshots and one of the women scream.
Defendant continued to run, and in an apparent attempt at disguise, he turned the Bulls jacket which he was wearing inside out. He was subsequently apprehended by the police and transported to the scene of the shooting, where Maurice identified him as the man who had tried to rob him.
At the conclusion of testimony and arguments, the jury found defendant guilty of first-degree murder under the felony-murder doctrine, two counts of armed robbery, and one count of attempted armed robbery. The appellate court reversed, holding that there was insufficient evidence to sustain a conviction for felony murder and remanded the cause for resentencing on defendant’s armed robbery and attempted armed robbery convictions.
Reasoning
At issue in this appeal is whether the felony-murder rule applies where the intended victim of an underlying felony, as opposed to the defendant or his accomplice, fired the fatal shot which killed an innocent bystander. To answer this question, it is necessary to discuss the theories of liability upon which a felony-murder conviction may be based.
The two theories of liability are proximate cause and agency. In considering the applicability of the felony-murder rule where the murder is committed by someone resisting the felony, Illinois follows the “proximate cause theory.” Under this theory, liability attaches under the felony-murder rule for any death proximately resulting from the unlawful activity--notwithstanding the fact that the killing was by one resisting the crime.
Alternatively, the majority of jurisdictions employ an agency theory of liability. Under this theory, “the doctrine of felony murder does not extend to a killing, although growing out of the commission of the felony, if directly attributable to the act of one other than the defendant or those associated with him in the unlawful enterprise.” . . . Thus, under the agency theory, the felony-murder rule is inapplicable where the killing is done by one resisting the felony.
Defendant offers several arguments in an attempt at avoiding application of the proximate cause theory in this case. Initially, defendant urges this court to . . . adopt an agency theory of felony murder. We decline to do so. . . . Causal relation is the universal factor common to all legal liability. In the law of torts, the individual who unlawfully sets in motion a chain of events that in the natural order of things results in damages to another is held to be responsible for it.
It is equally consistent with reason and sound public policy to hold that when a felon’s attempt to commit a forcible felony sets in motion a chain of events that were or should have been within his contemplation when the motion was initiated, he should be held responsible for any death that by direct and almost inevitable sequence results from the initial criminal act. Thus, there is no reason why the principle underlying the doctrine of proximate cause should not apply to criminal cases. Moreover, we believe that the intent behind the felony-murder doctrine would be thwarted if we did not hold felons responsible for the foreseeable consequences of their actions. . . .
Defendant next argues that we should abandon the proximate cause theory because Illinois originally followed the agency theory of felony murder. Notwithstanding what the law held originally, . . . a felon is liable for the deaths that are a direct and foreseeable consequence of his actions.
Defendant further argues that the plain and clear language of the Illinois Criminal Code of 1961 requires adoption of the agency theory. . . . Defendant refers to section 9-1(a) of the Code, which states:
(a) A person who kills an individual without lawful justification commits first-degree murder if, in performing the acts which cause the death:
. . .
(3) he is attempting or committing a forcible felony other than second-degree murder.
We fail to see how the plain language of the statute demonstrates legislative intent to follow the agency theory. To the contrary, the intent of the legislature is an adherence to the proximate cause theory. The legislative committee comments to section 9-1(a)(3) state that “it is immaterial whether the killing in such a case is intentional or accidental, or is committed by a confederate without the connivance of the defendant, . . . or even by a third person trying to prevent the commission of the felony.”
It is the inherent dangerousness of forcible felonies that differentiates them from nonforcible felonies. As noted in the committee comments of the felony-murder statute, “it is well established in Illinois to the extent of recognizing the forcible felony as so inherently dangerous that a homicide occurring in the course thereof, even though accidentally, should be held without further proof to be within the ‘strong probability’ classification of murder.” This differentiation reflects the legislature’s concern for protecting the general populace and deterring criminals from acts of violence. . . .
Based on the plain language of the felony-murder statute, legislative intent, and public policy, we decline to abandon the proximate cause theory of the felony-murder doctrine. . . .
Because we have decided to adhere to the proximate cause theory of the felony-murder rule, we must now decide whether the victim’s death in this case was a direct and foreseeable consequence of defendant’s armed and attempted armed robberies. The State . . . argues that defendant was liable for decedent’s death because it was reasonably foreseeable that Marlon would retaliate against defendant. We agree. A felon is liable for those deaths which occur during a felony and which are the foreseeable consequence of his initial criminal acts.
In the present case, when defendant dropped the gun and realized that Marlon was then in possession of the weapon, he believed that Marlon would retaliate, and, therefore, he ran. If decedent’s death resulted from Marlon’s firing the gun as defendant attempted to flee, it was, nonetheless, defendant’s action that set in motion the events leading to the victim’s death. It is unimportant that defendant did not anticipate the precise sequence of events that followed his robbery attempt. We conclude that defendant’s unlawful acts precipitated those events, and he is responsible for the consequences. . . . “[T]hose who commit forcible felonies know they may encounter resistance, both to their affirmative actions and to any subsequent escape.” . . .
Defendant . . . argues that Marlon’s act was an intervening cause because it was not foreseeable that Marlon would act as a vigilante and take the law into his own hands. It is true that an intervening cause completely unrelated to the acts of the defendant does relieve a defendant of criminal liability. However, the converse of this is also true: When criminal acts of the defendant have contributed to a person’s death, the defendant may be found guilty of murder. . . . Marlon’s resistance was in direct response to defendant’s criminal acts and did not break the causal chain between defendant’s acts and decedent’s death. It would defeat the purpose of the felony-murder doctrine if such resistance--an inherent danger of the forcible felony--could be considered a sufficient intervening circumstance to terminate the underlying felony or attempted felony. . . .
Furthermore, we do not believe that Marlon acted as a vigilante, or that because of our holding, the citizenry will have license to practice vigilantism. A vigilante is defined as a member of “a group extra-legally assuming authority for summary action professedly to keep order and punish crime because of the alleged lack or failure of the usual law-enforcement agencies.” Regardless of how unreasonable Marlon’s conduct may, in hindsight, be perceived, his response was not based on a deliberate attempt to take the law into his own hands, but on his natural, human instincts to protect himself.
Defendant next argues that decedent’s death falls outside the scope of felony murder because it did not occur during the course of defendant’s armed robbery and attempted armed robbery. In support, he relies on section 7-4 of the Code, which states that justifiable use of force is not available to a person who provokes the use of force against himself unless he withdraws from physical contact with the assailant and indicates clearly to the assailant that he desire to withdraw and terminate the use of force, but the assailant continues or resumes the use of force.
Defendant maintains that he had “overtly retreated” from physical contact with Marlon and that Marlon’s pursuit of defendant constituted a new conflict. The State, on the other hand, argues that defendant’s election to flee fell within the commission of the armed and attempted armed robberies.
We must agree with the State. This court has consistently held that when a murder is committed in the course of an escape from a robbery, each of the conspirators is guilty of murder under the felony-murder statute, inasmuch as the conspirators have not won their way to a place of safety. . . .
Defendant asserts that he had reached a place of “legal safety” when he ran. We disagree. Defendant was attempting to escape when Marlon fired the shots at him. Apparently, defendant also did not believe he had “won a place of safety” as evidenced by his own act of turning his coat inside out to avoid detection before the police arrested him. Therefore, decedent’s death falls within the scope of the felony-murder doctrine.
Defendant’s final contention that Marlon was not legally justified in firing at defendant is misplaced. There is no claim that Marlon shot at defendant in self-defense or in an attempt to arrest him. Moreover, the proper focus of this inquiry is not whether Marlon was justified in his actions, but whether defendant’s actions set in motion a chain of events that ultimately caused the death of decedent. We hold that defendant’s actions were the proximate cause of decedent’s death and the issue of whether Marlon’s conduct was justified is not before this court.
Holding
In conclusion, we hold that the evidence was sufficient to prove defendant guilty beyond a reasonable doubt under the felony-murder rule. . . . We therefore reverse the appellate court. . . . Accordingly, we remand the cause to the appellate court for consideration of defendant’s remaining issues.
Chapter 8
Commonwealth v. Berkowitz, 641 A.2d 1161 (Pa. 1994), Opinion by: Cappy, J.
The Commonwealth appeals from an order of the Superior Court which overturned the conviction by a jury of Appellee, Robert A. Berkowitz, of one count of rape and one count of indecent assault. The Superior Court discharged Appellee as to the charge of rape. . . . For the reasons that follow, we affirm the Superior Court’s reversal of the conviction for rape. . . .
Issue
The crime of rape is defined as follows:
18 Pennsylvania Consolidated Statutes Annotated (PCSA) Section 3121. Rape
A person commits a felony of the first degree when he engages in sexual intercourse with another person not one’s spouse:
(1)	by forcible compulsion,
(2)	 by threat of forcible compulsion that would prevent resistance by a person of reasonable resolution,
(3)	who is unconscious, or
(4)	 who is so mentally deranged or deficient that such person is incapable of consent.
The victim of a rape need not resist. “The force necessary to support a conviction of rape . . . need only be such as to establish lack of consent and to induce the [victim] to submit without additional resistance. . . . The degree of force required to constitute rape is relative and depends on the facts and particular circumstance of the case.” . . .
Was Berkowitz guilty of sexual intercourse with the victim by “forcible compulsion”?
Reasoning
In regard to the critical issue of forcible compulsion, the complainant’s testimony is devoid of any statement that clearly or adequately describes the use of force or the threat of force against her. In response to defense counsel’s question, “Is it possible that [when Appellee lifted your bra and shirt] you took no physical action to discourage him,” the complainant replied, “It’s possible.” When asked, “Is it possible that [Appellee] was not making any physical contact with you . . . aside from attempting to untie the knot [in the drawstrings of complainant’s sweatpants],” she answered, “It’s possible.” She testified, “He put me down on the bed. It was kind of like--He didn’t throw me on the bed. It’s hard to explain. It was kind of like a push but not--I can’t explain what I’m trying to say.” She concluded that “it wasn’t much” in reference to whether she bounced on the bed, and further detailed that their movement to the bed “wasn’t slow like a romantic kind of thing, but it wasn’t a fast shove either. It was kind of in the middle.” She agreed that Appellee’s hands were not restraining her in any manner during the actual penetration, and that the weight of his body on top of her was the only force applied. She testified that at no time did Appellee verbally threaten her. The complainant did testify that she sought to leave the room, and said “no” throughout the encounter. As to the complainant’s desire to leave the room, the record clearly demonstrates that the door could be unlocked easily from the inside, that she was aware of this fact, but that she never attempted to go to the door or unlock it.
As to the complainant’s testimony that she stated “no” throughout the encounter with Appellee, we point out that, while such an allegation of fact would be relevant to the issue of consent, it is not relevant to the issue of force. . . . [W]here there is a lack of consent, but no showing of either physical force, a threat of physical force, or psychological coercion, the “forcible compulsion” requirement . . . is not met. . . .
If the legislature had intended to define rape, a felony of the first degree, as nonconsensual intercourse, it could have done so. It did not do this. It defined rape as sexual intercourse by “forcible compulsion.” If the legislature means what it said, then where, as here, no evidence was adduced by the Commonwealth that established either that mental coercion or a threat, or force inherently inconsistent with consensual intercourse was used to complete the act of intercourse, the evidence is insufficient to support a rape conviction. According, we hold that the trial court erred in determining that the evidence adduced by the Commonwealth was sufficient to convict appellant of rape. . . .
Holding
Reviewed in light of the above described standard, the complainant’s testimony simply fails to establish that the Appellee forcibly compelled her to engage in sexual intercourse as required under 18 PCSA section 3121. Thus, even if all of the complainant’s testimony was believed, the jury, as a matter of law, could not have found Appellee guilty of rape. . . . [T]he crime of indecent assault does not include the element of “forcible compulsion” as does the crime of rape. The evidence described above is clearly sufficient to support the jury’s conviction of indecent assault. “Indecent contact” is defined as “any touching of the sexual or other intimate parts of the person for the purpose of arousing or gratifying sexual desire, in either person.” 18 PCSA section 3101. Appellee himself testified to the “indecent contact.” The victim testified that she repeatedly said “no” throughout the encounter. Viewing that testimony in the light most favorable to the Commonwealth as verdict winner, the jury reasonably could have inferred that the victim did not consent to the indecent contact. Thus, the evidence was sufficient to support the jury’s verdict finding Appellee guilty of indecent assault.


Was M.T.S. Guilty of Rape?
In the Interest of M.T.S., 609 A.2d 1266 (N.J. 1992), Opinion by: Handler, J.
Issue
Under New Jersey law, a person who commits an act of sexual penetration using physical force or coercion is guilty of second-degree sexual assault. The sexual assault statute does not define the words “physical force.” The question posed by this appeal is whether the element of “physical force” is met simply by an act of nonconsensual penetration involving no more force than necessary to accomplish that result. . . . The factual circumstances of this case expose the complexity and sensitivity of those issues and underscore the analytic difficulty of those seemingly straightforward legal questions.
Facts
On Monday, May 21, 1990, 15-year-old C. G. was living with her mother, her three siblings, and several other people, including M.T.S. and his girlfriend. A total of 10 people resided in the three-bedroom town-home at the time of the incident. M.T.S., then age 17, was temporarily residing at the home with the permission of C.G.’s mother; he slept downstairs on a couch. C.G. had her own room on the second floor. At approximately 11:30 p.m. on May 21, C.G. went upstairs to sleep after having watched television with her mother, M.T.S., and his girlfriend. When C.G. went to bed, she was wearing underpants, a bra, shorts, and a shirt. At trial, C.G. and M.T.S. offered very different accounts concerning the nature of their relationship and the events that occurred after C.G. had gone upstairs. The trial court did not credit fully either teenager’s testimony.
C.G. stated that earlier in the day, M.T.S. had told her three or four times that he “was going to make a surprise visit up in [her] bedroom.” She said that she had not taken M.T.S. seriously and considered his comments a joke because he frequently teased her. She testified that M.T.S. had attempted to kiss her on numerous other occasions and at least once had attempted to put his hands inside of her pants, but that she had rejected all of his previous advances. C.G. testified that on May 22, at approximately 1:30 a.m., she awoke to use the bathroom. As she was getting out of bed, she said, she saw M.T.S., fully clothed, standing in her doorway. According to C.G., M.T.S. then said that “he was going to tease [her] a little bit.” C.G. testified that she “didn’t think anything of it”; she walked past him, used the bathroom, and then returned to bed, falling into a “heavy” sleep within 15 min. The next event C.G. claimed to recall of that morning was waking up with M.T.S. on top of her, her underpants and shorts removed. She said “his penis was into [her] vagina.” As soon as C.G. realized what had happened, she said, she immediately slapped M.T.S. once in the face, then “told him to get off [her], and get out.” She did not scream or cry out. She testified that M.T.S. complied in less than 1 min after being struck; according to C.G., “he jumped right off of [her].” She said she did not know how long M.T.S. had been inside of her before she awoke. C.G. said that after M.T.S. left the room, she “fell asleep crying” because “[she] couldn’t believe that he did what he did to [her].” She explained that she did not immediately tell her mother or anyone else in the house of the events of that morning because she was “scared and in shock.”
According to C.G., M.T.S. engaged in intercourse with her “without [her] wanting it or telling him to come up [to her bedroom].” By her own account, C.G. was not otherwise harmed by M.T.S. At about 7:00 a.m., C.G. went downstairs and told her mother about her encounter with M.T.S. earlier in the morning and said that they would have to “get [him] out of the house.” While M.T.S. was out on an errand, C.G.’s mother gathered his clothes and put them outside in his car; when he returned, he was told that “[he] better not even get near the house.” C.G. and her mother then filed a complaint with the police.
According to M.T.S., he and C.G. had been good friends for a long time, and their relationship “kept leading on to more and more.” He had been living at C.G.’s home for about 5 days before the incident occurred; he testified that during the 3 days preceding the incident they had been “kissing and necking” and had discussed having sexual intercourse. The first time M.T.S. kissed C.G., he said, she “didn’t want him to, but she did after that.” He said C.G. repeatedly had encouraged him to “make a surprise visit up in her room.”
M.T.S. testified that at exactly 1:15 a.m. on May 22, he entered C.G.’s bedroom as she was walking to the bathroom. He said C.G. soon returned from the bathroom, and the two began “kissing and all,” eventually moving to the bed. Once they were in bed, he said, they undressed each other and continued to kiss and touch for about 5 min. M.T.S. and C.G. proceeded to engage in sexual intercourse. According to M.T.S., who was on top of C.G., he “stuck it in” and “did it [thrust] three times, and then the fourth time [he] stuck it in, that’s when [she] pulled [him] off of her.” M.T.S. said that as C.G. pushed him off, she said “stop, get off,” and he “hopped off right away.”
According to M.T.S., after about 1 min, he asked C.G. what was wrong; she replied with a back-hand to his face. He recalled asking C.G. what was wrong a second time, and her replying, “[H]ow can you take advantage of me or something like that.” M.T.S. said that he proceeded to get dressed and told C.G. to calm down, but that she then told him to get away from her and began to cry. Before leaving the room, he told C.G., “I’m leaving . . . I’m going with my real girlfriend, don’t talk to me . . . I don’t want nothing to do with you or anything, stay out of my life . . . don’t tell anybody about this . . . it would just screw everything up.” He then walked downstairs and went to sleep.
On May 23, 1990, M.T.S. was charged with conduct that if engaged in by an adult would constitute second-degree sexual assault of the victim, contrary to New Jersey Statutes Annotated (NJSA) section 2C:14–2c(1). Following a 2-day trial on the sexual assault charge, M.T.S. was adjudicated delinquent. After reviewing the testimony, the court concluded that the victim had consented to a session of kissing and heavy petting with M.T.S. The trial court did not find that C.G. had been sleeping at the time of penetration, but nevertheless found that she had not consented to the actual sexual act. Accordingly, the court concluded that the State had proven second-degree sexual assault beyond a reasonable doubt. On appeal, following the imposition of suspended sentences on the sexual assault and the other remaining charges, the Appellate Division determined that the absence of force beyond that involved in the act of sexual penetration precluded a finding of second-degree sexual assault. It therefore reversed the juvenile’s adjudication of delinquency for that offense.
Reasoning
The New Jersey Code of Criminal Justice defines “sexual assault” as the commission “of sexual penetration . . . with another person” with the use of “physical force or coercion.” An unconstrained reading of the statutory language indicates that both the act of “sexual penetration” and the use of “physical force or coercion” are separate and distinct elements of the offense. The parties offer two alternative understandings of the concept of “physical force” as it is used in the statute. The State would read “physical force” to entail any amount of sexual touching brought about involuntarily. A showing of sexual penetration coupled with a lack of consent would satisfy the elements of the statute. The Public Defender urges an interpretation of “physical force” to mean force “used to overcome lack of consent.” That definition equates force with violence and leads to the conclusion that sexual assault requires the application of some amount of force in addition to the act of penetration. The new statutory provisions covering rape were formulated by a coalition of feminist groups assisted by the National Organization of Women (NOW) National Task Force on Rape. Both houses of the Legislature adopted the NOW bill, as it was called, without major changes and the Governor signed it into law on August 10, 1978.
Since the 1978 reform, the Code has referred to the crime that was once known as “rape” as “sexual assault.” The crime now requires “penetration,” not “sexual intercourse.” It requires “force” or “coercion,” not “submission” or “resistance.” It makes no reference to the victim’s state of mind or attitude or conduct in response to the assault. It eliminates the spousal exception based on implied consent. It emphasizes the assaultive character of the offense by defining sexual penetration to encompass a wide range of sexual contacts, going well beyond traditional “carnal knowledge.” Consistent with the assaultive character, as opposed to the traditional sexual character, of the offense, the statute also renders the crime gender-neutral: Both males and females can be actors or victims.
The reform statute defines sexual assault as penetration accomplished by the use of “physical force” or “coercion,” but it does not define either “physical force” or “coercion” or enumerate examples of evidence that would establish those elements. Some reformers had argued that defining “physical force” too specifically in the sexual offense statute might have the effect of limiting force to the enumerated examples. The task of defining “physical force” therefore was left to the courts.
The New Jersey Code of Criminal Justice does not refer to force in relation to “overcoming the will” of the victim, or to the “physical overpowering” of the victim, or the “submission” of the victim. It does not require the demonstrated nonconsent of the victim. As we have noted, in reforming the rape laws, the Legislature placed primary emphasis on the assaultive nature of the crime, altering its constituent elements so that they focus exclusively on the forceful or assaultive conduct of the defendant.
The Legislature’s concept of sexual assault and the role of force were significantly colored by its understanding of the law of assault and battery. As a general matter, criminal battery is defined as “the unlawful application of force to the person of another.” The application of force is criminal when it results in either (a) a physical injury or (b) an offensive touching. Thus, by eliminating all references to the victim’s state of mind and conduct, and by broadening the definition of penetration to cover not only sexual intercourse between a man and a woman but a range of acts that invade another’s body or compel intimate contact, the Legislature emphasized the affinity between sexual assault and other forms of assault and battery. . . .
The understanding of sexual assault as a criminal battery, albeit one with especially serious consequences, follows necessarily from the Legislature’s decision to eliminate nonconsent and resistance from the substantive definition of the offense. Under the new law, the victim no longer is required to resist and therefore need not have said or done anything in order for the sexual penetration to be unlawful. The alleged victim is not put on trial, and his or her responsive or defensive behavior is rendered immaterial. We are thus satisfied that an interpretation of the statutory crime of sexual assault to require physical force in addition to that entailed in an act of involuntary or unwanted sexual penetration would be fundamentally inconsistent with the legislative purpose to eliminate any consideration of whether the victim resisted or expressed nonconsent.
We note that the contrary interpretation of force--that the element of force need be extrinsic to the sexual act--would not only reintroduce a resistance requirement into the sexual assault law, but also would immunize many acts of criminal sexual contact short of penetration. The characteristics that make a sexual contact unlawful are the same as those that make a sexual penetration unlawful. An actor is guilty of criminal sexual contact if he or she commits an act of sexual contact with another using “physical force” or “coercion.” NJSA § 2C:14–3(b). That the Legislature would have wanted to decriminalize unauthorized sexual intrusions on the bodily integrity of a victim by requiring a showing of force in addition to that entailed in the sexual contact itself is hardly possible.
Because the statute eschews any reference to the victim’s will or resistance, the standard defining the role of force in sexual penetration must prevent the possibility that the establishment of the crime will turn on the alleged victim’s state of mind or responsive behavior. We conclude, therefore, that any act of sexual penetration engaged in by the defendant without the affirmative and freely given permission of the victim to the specific act of penetration constitutes the offense of sexual assault. Therefore, physical force in excess of that inherent in the act of sexual penetration is not required for such penetration to be unlawful. The definition of “physical force” is satisfied under NJSA § 2C:14–2c(1) if the defendant applies any amount of force against another person in the absence of what a reasonable person would believe to be affirmative and freely given permission to the act of sexual penetration.
Under the reformed statute, permission to engage in sexual penetration must be affirmative and it must be given freely, but that permission may be inferred either from acts or statements reasonably viewed in light of the surrounding circumstances. Persons need not, of course, expressly announce their consent to engage in intercourse for there to be affirmative permission. Permission to engage in an act of sexual penetration can be and indeed often is indicated through physical actions rather than words. Permission is demonstrated when the evidence, in whatever form, is sufficient to demonstrate that a reasonable person would have believed that the alleged victim had affirmatively and freely given authorization to the act.
Our understanding of the meaning and application of “physical force” under the sexual assault statute indicates that the term’s inclusion was neither inadvertent nor redundant. The term “physical force,” like its companion term “coercion,” acts to qualify the nature and character of the “sexual penetration.” Sexual penetration accomplished through the use of force is unauthorized sexual penetration. That functional understanding of “physical force” encompasses the notion of “unpermitted touching” derived from the Legislature’s decision to redefine rape as a sexual assault.
As already noted, under assault and battery doctrine, any amount of force that results in either physical injury or offensive touching is sufficient to establish a battery.
Hence, as a description of the method of achieving “sexual penetration,” the term “physical force” serves to define and explain the acts that are offensive, unauthorized, and unlawful.
Today, the law of sexual assault is indispensable to the system of legal rules that assures each of us the right to decide who may touch our bodies, when, and under what circumstances. The decision to engage in sexual relations with another person is one of the most private and intimate decisions a person can make. Each person has the right not only to decide whether to engage in sexual contact with another but also to control the circumstances and character of that contact. No one, neither a spouse, nor a friend, nor an acquaintance, nor a stranger, has the right or the privilege to force sexual contact.
We emphasize as well that what is now referred to as “acquaintance rape” is not a new phenomenon. Nor was it a “futuristic” concept in 1978 when the sexual assault law was enacted. Current concern over the prevalence of forced sexual intercourse between persons who know one another reflects both greater awareness of the extent of such behavior and a growing appreciation of its gravity. Notwithstanding the stereotype of rape as a violent attack by a stranger, the vast majority of sexual assaults are perpetrated by someone known to the victim. One respected study indicates that more than half of all rapes are committed by male relatives, current or former husbands, boyfriends, or lovers. Similarly, contrary to common myths, perpetrators generally do not use guns or knives and victims generally do not suffer external bruises or cuts. Although this more realistic and accurate view of rape only recently has achieved widespread public circulation, it was a central concern of the proponents of reform in the 1970s.
The insight into rape as an assaultive crime is consistent with our evolving understanding of the wrong inherent in forced sexual intimacy. It is one that was appreciated by the Legislature when it reformed the rape laws, reflecting an emerging awareness that the definition of rape should correspond fully with the experiences and perspectives of rape victims. Although reformers focused primarily on the problems associated with convicting defendants accused of violent rape, the recognition that forced sexual intercourse often takes place between persons who know each other and often involves little or no violence comports with the understanding of the sexual assault law that was embraced by the Legislature. Any other interpretation of the law, particularly one that defined force in relation to the resistance or protest of the victim, would directly undermine the goals sought to be achieved by its reform.
Holding
In short, in order to convict under the sexual assault statute in cases such as these, the State must prove beyond a reasonable doubt that there was sexual penetration and that it was accomplished without the affirmative and freely given permission of the alleged victim. As we have indicated, such proof can be based on evidence of conduct or words in light of surrounding circumstances and must demonstrate beyond a reasonable doubt that a reasonable person would not have believed that there was affirmative and freely given permission. If there is evidence to suggest that the defendant reasonably believed that such permission had been given, the State must demonstrate either that defendant did not actually believe that affirmative permission had been freely given or that such a belief was unreasonable under all of the circumstances. Thus, the State bears the burden of proof throughout the case. . . .
We acknowledge that cases such as this are inherently fact sensitive and depend on the reasoned judgment and common sense of judges and juries. The trial court concluded that the victim had not expressed consent to the act of intercourse, either through her words or actions. We conclude that the record provides reasonable support for the trial court’s disposition.
Accordingly, we reverse the judgment of the Appellate Division and reinstate the disposition of juvenile delinquency for the commission of second-degree sexual assault.
People v. John Z., 60 P.3d 183 (Cal. 2003),Opinion by: Chin, J.
The juvenile court . . . found that John Z. committed forcible rape . . . [and] committed him to Crystal Creek Boys Ranch. On appeal, defendant contends the evidence is insufficient to sustain the finding that he committed forcible rape. We disagree.
Facts
During the afternoon of March 23, 2000, 17-year-old Laura T. was working at Safeway when she received a call from Juan G., whom she had met about 2 weeks earlier. Juan wanted Laura to take him to a party at defendant’s home and then return about 8:30 p.m. to pick him up. Laura agreed to take Juan to the party, but since she planned to attend a church group meeting that evening she told him she would be unable to pick him up.
Sometime after 6:00 p.m., Laura drove Juan to defendant’s residence. Defendant and Justin L. were present. After arranging to have Justin L.’s stepbrother, P. W., buy them alcohol, Laura picked up P. W. and drove him to the store where he bought beer. Laura told Juan she would stay until 8:00 or 8:30 p.m. Although defendant and Juan drank the beer, Laura did not.
During the evening, Laura and Juan went into defendant’s parents’ bedroom. Juan indicated he wanted to have sex but Laura told him she was not ready for that kind of activity. Juan became upset and went into the bathroom. Laura left the bedroom and both defendant and Justin asked her why she “wouldn’t do stuff.” Laura told them that she was not ready.
About 8:10 p.m., Laura was ready to leave when defendant asked her to come into his bedroom to talk. She complied. Defendant told her that Juan had said he (Juan) did not care for her; defendant then suggested that Laura become his girlfriend. Juan entered the bedroom and defendant left to take a phone call.
When defendant returned to the bedroom, he and Juan asked Laura if it was her fantasy to have two guys, and Laura said it was not. Juan and defendant began kissing Laura and removing her clothes, although she kept telling them not to. At some point, the boys removed Laura’s pants and underwear and began “fingering” her, “playing with [her] boobs” and continued to kiss her. Laura enjoyed this activity in the beginning, but objected when Juan removed his pants and told defendant to keep fingering her while he put on a condom. Once the condom was in place, defendant left the room and Juan got on top of Laura. She tried to resist and told him she did not want to have intercourse, but he was too strong and forced his penis into her vagina. The rape terminated when, due to Laura’s struggling, the condom fell off. Laura told Juan that “maybe it’s a sign we shouldn’t be doing this,” and he said “fine” and left the room. (Although Juan G. was originally a codefendant, at the close of the victim’s testimony he pled guilty to charges of sexual battery and unlawful sexual intercourse, a misdemeanor.)
Laura rolled over on the bed and began trying to find her clothes; however, because the room was dark she was unable to do so. Defendant, who had removed his clothing, then entered the bedroom and walked to where Laura was sitting on the bed and “he like rolled over [her] so [she] was pushed back down to the bed.” Laura did not say anything and defendant began kissing her and telling her that she had “a really beautiful body.” Defendant got on top of Laura, put his penis into her vagina “and rolled [her] over so [she] was sitting on top of him.” Laura testified she “kept . . . pulling up, trying to sit up to get it out . . . [a]nd he grabbed my hips and pushed me back down and then he rolled me back over so I was on my back . . . and . . . kept saying, will you be my girlfriend.” Laura “kept like trying to pull away” and told him that “if he really did care about me, he wouldn’t be doing this to me and if he did want a relationship, he should wait and respect that I don’t want to do this.” After about 10 min, defendant got off Laura, and helped her dress and find her keys. She then drove home.
On cross-examination, Laura testified that when defendant entered the room unclothed, he lay down on the bed behind her and touched her shoulder with just enough pressure to make her move, a nudge. He asked her to lie down and she did. He began kissing her and she kissed him back. He rolled on top of her, inserted his penis in her and, although she resisted, he rolled her back over, pulling her on top of him. She was on top of him for 4 or 5 min, during which time she tried to get off, but he grabbed her waist and pulled her back down. He rolled her over and continued the sexual intercourse. Laura told him that she needed to go home, but he would not stop. He said, “[J]ust give me a minute,” and she said, “[N]o, I need to get home.” He replied, “[G]ive me some time” and she repeated, “[N]o, I have to go home.” Defendant did not stop, “[h]e just stayed inside of me and kept like basically forcing it on me.” After about a “minute, minute and [a] half,” defendant got off Laura.
Defendant testified, admitting that he and Juan were kissing and fondling Laura in the bedroom, but claimed it was with her consent. He also admitted having sexual intercourse with Laura, again claiming it was consensual. He claimed he discontinued the act as soon as Laura told him that she had to go home.
Reasoning
Although the evidence of Laura’s initial consent to intercourse with John Z. was hardly conclusive, we will assume for purposes of argument that Laura impliedly consented to the act, or at least tacitly refrained from objecting to it, until defendant had achieved penetration. As will appear, we conclude that the offense of forcible rape occurs when, during apparently consensual intercourse, the victim expresses an objection and attempts to stop the act and the defendant forcibly continues despite the objection.
People v. Vela, 218 Cal. Rptr. 161 (Cal. Ct. App. 1985), reasoned that “the essence of the crime of rape is the outrage to the person and feelings of the female resulting from the nonconsensual violation of her womanhood. When a female willingly consents to an act of sexual intercourse, the penetration by the male cannot constitute a violation of her womanhood nor cause outrage to her person and feelings. If she withdraws consent during the act of sexual intercourse and the male forcibly continues the act without interruption, the female may certainly feel outrage because of the force applied or because the male ignores her wishes, but the sense of outrage to her person and feelings could hardly be of the same magnitude as that resulting from an initial nonconsensual violation of her womanhood. It would seem, therefore, that the essential guilt of rape as stated in . . . section 263 is lacking in the withdrawn consent scenario.”
As the Court of Appeal in this case stated, while outrage of the victim may be the cause for criminalizing and severely punishing forcible rape, outrage by the victim is not an element of forcible rape, “forcible rape occurs when the act of sexual intercourse is accomplished against the will of the victim by force or threat of bodily injury and it is immaterial at what point the victim withdraws her consent, so long as that withdrawal is communicated to the male and he thereafter ignores it.”
In the present case, assuming arguendo that Laura initially consented to, or appeared to consent to, intercourse with defendant, substantial evidence shows that she withdrew her consent and, through her actions and words, communicated that fact to defendant. Despite the dissent’s doubt in the matter, no reasonable person in defendant’s position would have believed that Laura continued to consent to the act. As the Court of Appeal below observed, “Given [Laura’s testimony], credited by the court, there was nothing equivocal about her withdrawal of any initially assumed consent.”
Vela appears to assume that, to constitute rape, the victim’s objections must be raised, or a defendant’s use of force must be applied, before intercourse commences, but that argument is clearly flawed. One can readily imagine situations in which the defendant is able to obtain penetration before the victim can express an objection or attempt to resist. Surely, if the defendant thereafter ignores the victim’s objections and forcibly continues the act, he has committed “an act of sexual intercourse accomplished . . . against a person’s will by means of force. . . .”
Issue
Defendant, candidly acknowledging Vela’s flawed reasoning, contends that, in cases involving an initial consent to intercourse, the male should be permitted a “reasonable amount of time” in which to withdraw, once the female raises an objection to further intercourse. As defendant argues, “By essence of the act of sexual intercourse, a male’s primal urge to reproduce is aroused. It is therefore unreasonable for a female and the law to expect a male to cease having sexual intercourse immediately upon her withdrawal of consent. It is only natural, fair and just that a male be given a reasonable amount of time in which to quell his primal urge. . . .”
Holding
We disagree with defendant’s argument. Aside from the apparent lack of supporting authority for defendant’s “primal urge” theory, the principal problem with his argument is that . . . there is no support for the proposition that the defendant is entitled to persist in intercourse once his victim withdraws her consent.
In any event, even were we to accept defendant’s “reasonable time” argument, in the present case he clearly was given ample time to withdraw but refused to do so despite Laura’s resistance and objections. Although defendant testified he withdrew as soon as Laura objected, for purposes of appeal, we need not accept this testimony as true in light of Laura’s contrary testimony. As noted above, Laura testified that she struggled to get away when she was on top of defendant, but that he grabbed her waist and pushed her down onto him. At this point, Laura told defendant that if he really cared about her, he would respect her wishes and stop. Thereafter, she told defendant three times that she needed to go home and that she did not accept his protestations he just needed a “minute.” Defendant continued the sex act for at least 4 or 5 min after Laura first told him she had to go home. According to Laura, after the third time she asked to leave, defendant continued to insist that he needed more time and “just stayed inside of me and kept like basically forcing it on me,” for about a “minute, minute and [a] half.”
The judgment of the Court of Appeal is affirmed.
Dissenting, Brown, J.
The majority finds Laura’s “actions and words” clearly communicated withdrawal of consent in a fashion “no reasonable person in defendant’s position” could have mistaken. But, Laura’s silent and ineffectual movements could easily be misinterpreted. . . . When asked if she had made it clear to John that she didn’t want to have sex, Laura says “I thought I had,” but she acknowledges she “never officially told him” she did not want to have sexual intercourse. When asked by the prosecutor on redirect why she told John “I got to go home,” Laura answers: “Because I had to get home so my mom wouldn’t suspect anything.”
Furthermore, even if we assume that Laura’s statements evidenced a clear intent to withdraw consent, sexual intercourse is not transformed into rape merely because a woman changes her mind. . . . Under the facts of this case, however, it is not clear that Laura was forcibly compelled to continue. All we know is that John Z. did not instantly respond to her statement that she needed to go home. He requested additional time. He did not demand it. Nor did he threaten any consequences if Laura did not comply.
The majority relies heavily on John Z.’s failure to desist immediately. But, it does not tell us how soon would have been soon enough. Ten seconds? Thirty? A minute? Is persistence the same thing as force? . . . And even if we conclude persistence should be criminalized in this situation, should the penalty be the same as for forcible rape? Such questions seem inextricably tied to the question of whether a reasonable person would know that the statement “I need to go home” should be interpreted as a demand to stop. Under these circumstances, can the withdrawal of consent serve as a proxy for both compulsion and wrongful intent?
People v. Aguilar, 16 Cal. Rptr. 3d 231 (Cal. Ct. App. 2004), Opinion by: Gilbert, J.
Sergio Barrera Aguilar appeals a judgment after conviction of kidnapping to commit rape and sexual penetration, with a finding that he used a deadly weapon among other things.
The jury made additional special findings of fact that Aguilar personally used a knife, that he inflicted great bodily injury, and that “the movement of the victim in the course of the kidnapping substantially increased the risk of harm to her.”
We conclude, among other things, substantial evidence supports: (1) the conviction for aggravated kidnapping, and (2) the finding that Aguilar substantially increased the victim’s risk of harm by moving her.
Facts
Aguilar followed Nancy C., age 16, as she walked her dog down a residential street at night. He grabbed her and said “he was going to take [her] somewhere and rape [her].” He inserted his fingers in her vagina and she screamed. He then removed his hands from her vagina and pulled her 133 feet down the sidewalk past a house with a lit porch light to an area in front of a house with no light. He pushed her face down onto the hood of a car, “put his hands down [her] pants” and inserted his fingers in her vagina.
Police Officer James Ella testified that the area to which Nancy C. was moved was “extremely dark.” Trees blocked “most of the illumination” coming from the light down the street. In a videotaped confession, Aguilar admitted he had grabbed Nancy C., was aroused, and put his fingers in her vagina. He said he moved “to a place where nobody could see [them]” to have intercourse with her. He admitted that what he did was “wrong” and that Nancy C. did not consent to have sex with him. He said he had a knife with him, but he “didn’t pull the knife out.”
Martin Molina, a nearby resident, testified that his porch light was the “only light on the street” between the area where Aguilar first grabbed Nancy C. and the location to which she was ultimately dragged. He said the first area was lighter because trees and bushes “[funnel] the light” from his porch light to that area. They deflect light away from the area where the attack ended.
Anthony Ventura Castillo was at home when he heard a woman screaming “help, help” and “save me.” He testified it was so dark he had to turn on the porch light to see what was happening. He saw Aguilar throw Nancy C. to the ground and grab her by the neck. Aguilar was holding a knife “12 or 13 inches from her neck.” Castillo told him to release her. Aguilar “got up and ran.” Castillo and his brother chased Aguilar and apprehended him.
Issue
Aguilar contends the evidence is insufficient to support the aggravated kidnapping conviction.
“Kidnapping to commit rape involves two prongs. First, the defendant must move the victim and this asportation must not be ‘merely incidental to the [rape].’ . . . Second, movement must increase ‘the risk of harm to the victim over and above that necessarily present in the [rape].’” . . . For aggravated kidnapping . . . “‘there is no minimum number of feet a defendant must move a victim in order to satisfy the first prong.’ . . . Where movement changes the victim’s environment, it does not have to be great in distance to be substantial. . . . [W]here a defendant moves a victim from a public area to a place out of public view, the risk of harm is increased even if the distance is short.” . . .
Aguilar contends that . . . he did not move Nancy C. into “a hidden location” such as a bathroom or a backroom of a store. He says, “[t]he movement was down the sidewalk,” an open area. But this distinction is not dispositive. Courts have held that moving a victim to a more isolated open area that is less visible to public view is sufficient. . . .
Reasoning
Here, Aguilar forcibly moved Nancy C. 133-feet down a sidewalk at night, from an area illuminated by a porch light to an “extremely dark” area. The “risk to [Nancy C.] in the dark . . . increased significantly. . . .” Aguilar admitted his goal was to move her “to a place where nobody could see [them].” The movement “decreased [Aguilar’s] likelihood of detection. . . .”
A reasonable trier of fact could infer this increased the risk to Nancy C. by making it harder for her to escape and “enhanced [Aguilar’s] opportunity to commit additional crimes. . . . An increased risk of harm was manifested by appellant’s demonstrated willingness to be violent. . . .” He pulled Nancy C. down the sidewalk, threw her to the ground, grabbed her neck, choked her, bit her, slammed her onto a car hood, held her face down and held a knife near her neck. He told Nancy C. that he was moving her to rape her which, when coupled with his violent acts, “pose[d] a substantial increase in the risk of psychological trauma . . . beyond that to be expected from a stationary” sexual attack.
Aguilar contends that he did not complete his goal because Castillo rescued Nancy C. But that “‘does not . . . mean that the risk of harm was not increased [by the movement].’” We conclude the evidence was sufficient.
Holding
Aguilar creates a subjective “apparent purpose” test to determine whether his moving the victim was incidental. He argues his “apparent purpose” in moving the victim 133 feet was to commit the rape, and therefore the movement was “incidental” to the crime. The standard, however, is whether “the jury could reasonably have concluded that [the victim’s] movement . . . was not merely incidental” from the “totality of the circumstances. . . . [T]he defendant’s intent to commit kidnapping as . . . a necessary component of the target offenses is not determinative of whether the movement is incidental.” . . . The interpretation of “incidental” depends on the facts of the particular case. . . .
Chapter 9
People v. Gasparik, 420 N.E.2d 40 (N.Y. 1978), Opinion by: Cook, J.
Facts
Defendant was in a department store trying on a leather jacket. Two store detectives observed him tear off the price tag and remove a “sensormatic” device designed to set off an alarm if the jacket were carried through a detection machine. There was at least one such machine at the exit of each floor. Defendant placed the tag and the device in the pocket of another jacket on the merchandise rack. He took his own jacket, which he had been carrying with him, and placed it on a table. Leaving his own jacket, defendant put on the leather jacket and walked through the store, still on the same floor, bypassing several cash registers. When he headed for the exit from that floor, in the direction of the main floor, he was apprehended by security personnel. At trial, defendant denied removing the price tag and the sensormatic device from the jacket and testified that he was looking for a cashier without a long line when he was stopped. The court, sitting without a jury, convicted defendant of petit larceny. Appellate Term affirmed.
Issue
The primary issue in this case is whether the evidence, viewed in the light most favorable to the prosecution, was sufficient to establish the elements of larceny as defined by the Penal Law. To resolve this common question, the development of the common law crime of larceny and its evolution into modern statutory form must be briefly traced.
Reasoning
Larceny at common law was defined as a trespassory taking and carrying away of the property of another with intent to steal it. The early common law courts apparently viewed larceny as defending society against breach of the peace, rather than protecting individual property rights and therefore placed heavy emphasis upon the requirement of a trespassory taking. Thus, a person . . . who had rightfully obtained possession of property from its owner could not be guilty of larceny. The result was that the crime of larceny was quite narrow in scope. One popular explanation for the limited nature of larceny is the “unwillingness on the part of the judges to enlarge the limits of a capital offense.” The accuracy of this view is subject to some doubt.
Gradually, the courts began to expand the reach of the offense, initially by subtle alterations in the common law concept of possession. Thus, for instance, it became a general rule that goods entrusted to an employee were not deemed to be in his possession but were only considered to be in his custody, so long as he remained on the employer’s premises. And . . . it was held that a shop owner retained legal possession of merchandise being examined by a prospective customer until the actual sale was made. In these situations, the employee and the customer would not have been guilty of larceny if they had first obtained lawful possession of the property from the owner. By holding that they had not acquired possession, but merely custody, the court was able to sustain a larceny conviction.
As the reach of larceny expanded, the intent element of the crime became of increasing importance, while the requirement of a trespassory taking became less significant. As a result, the bar against convicting a person who had initially obtained lawful possession of property faded. In King v. Pear (168 Eng. Rep. 208), for instance, a defendant who had lied about his address and ultimate destination when renting a horse was found guilty of larceny for later converting the horse. Because of the fraudulent misrepresentation, the court reasoned, the defendant had never obtained legal possession. Thus, “larceny by trick” was born. . . .
Section 155.05 of the New York Penal Law defines larceny: (1) A person steals property and commits larceny when, with intent to deprive another of property or to appropriate the same to himself or to a third person, he wrongfully takes, obtains, or withholds such property from an owner thereof. (2) Larceny includes a wrongful taking, obtaining, or withholding of another’s property, with the intent prescribed in subdivision one of this section, committed in any of the following ways: (a) By conduct heretofore defined or known as common law larceny by trespassory taking, common law larceny by trick, embezzlement, or obtaining property by false pretenses.
This evolution is particularly relevant to thefts occurring in modern self-service stores. In stores of that type, customers are impliedly invited to examine, try on, and carry about the merchandise on display. Thus, in a sense, the owner has consented to the customer’s possession of the goods for a limited purpose. That the owner has consented to that possession does not, however, preclude a conviction for larceny. If the customer exercises dominion and control wholly inconsistent with the continued rights of the owner, and the other elements of the crime are present, a larceny has occurred. Such conduct on the part of a customer satisfies the “taking” element of the crime.
Also required, of course, is the intent prescribed by subdivision 1 of section 155.05 of the Penal Law and some movement when property other than an automobile is involved. As a practical matter, in shoplifting cases, the same evidence that proves the taking will usually involve movement.
The movement, or asportation, requirement has traditionally been satisfied by a slight moving of the property. This accords with the purpose of the asportation element, which is to show that the thief had indeed gained possession and control of the property. It is this element that forms the core of the controversy in these cases. The defendants argue, in essence, that the crime is not established, as a matter of law, unless there is evidence that the customer departed the shop without paying for the merchandise.
Although this court has not addressed the issue, case law from other jurisdictions seems unanimous in holding that a shoplifter need not leave the store to be guilty of larceny. This is because a shopper may treat merchandise in a manner inconsistent with the owner’s continued rights--and in a manner not in accord with that of a prospective purchaser--without actually walking out of the store. Indeed, depending upon the circumstances of each case, a variety of conduct may be sufficient to allow the trier of fact to find a taking. It would be well-nigh impossible, and unwise, to attempt to delineate all the situations that would establish a taking. But it is possible to identify some of the factors used in determining whether the evidence is sufficient to be submitted to the fact finder.
In many cases, it will be particularly relevant that the defendant concealed the goods under clothing or in a container. Such conduct is not generally expected in a self-service store and may in a proper case be deemed an exercise of dominion and control inconsistent with the store’s continued rights. Other furtive or unusual behavior on the part of the defendant should also be weighed. Thus, if the defendant surveys the area while secreting the merchandise or abandons his or her own property in exchange for the concealed goods, this may evince larcenous rather than innocent behavior. Relevant too is the customer’s proximity to or movement toward one of the store’s exits. Certainly, it is highly probative of guilt that the customer was in possession of secreted goods just a few short steps from the door or moving in that direction. Finally, possession of a known shoplifting device actually used to conceal merchandise, such as a specially designed outer garment or a false-bottomed carrying case, would be all but decisive.
Of course, in a particular case, any one or any combination of these factors may take on special significance. And there may be other considerations, not now identified, which should be examined. So long as it bears upon the principal issue--whether the shopper exercised control wholly inconsistent with the owner’s continued rights--any attending circumstance is relevant and may be taken into account.
Under these principles, there was ample evidence . . . to raise a factual question as to the defendant’s guilt. . . . As discussed, the same evidence that establishes dominion and control in these circumstances will often establish movement of the property. And the requisite intent generally may be inferred from all the surrounding circumstances. It would be the rare case indeed in which the evidence establishes all the other elements of the crime but would be insufficient to give rise to an inference of intent.
The defendant removed the price tag and sensor device from a jacket, abandoned his own garment, put the jacket on, and ultimately, headed for the main floor of the store. Removal of the price tag and sensor device, and careful concealment of those items, is highly unusual and suspicious conduct for a shopper. Coupled with defendant’s abandonment of his own coat and his attempt to leave the floor, those factors were sufficient to make out a prima facie case of a taking.
Holding
In sum, in view of the modern definition of the crime of larceny, and its purpose of protecting individual property rights, a taking of property in the self-service store context can be established by evidence that a customer exercised control over merchandise wholly inconsistent with the store’s continued rights. Quite simply, a customer who crosses the line between the limited right he or she has to deal with merchandise and the store owner’s rights may be subject to prosecution for larceny. Such a rule should foster the legitimate interests and continued operation of self-service shops, a convenience that most members of the society enjoy. Accordingly, in each case, the verdict at trial should be affirmed.


Thomas v. State, 707 S.E.2d 547 (Ga. Ct. App. 2011), Opinion By: Blackwell, J.
Issue
The record in this case clearly shows that Otis Patrick Thomas, an automotive mechanic in Dougherty County, did not apply best business practices in the operation of his automotive repair business, did not keep the promises that he made to a customer, and may have lied in civil proceedings commenced by that customer. But the question presented here is whether the State offered sufficient evidence at his criminal trial from which a rational trier of fact might conclude beyond a reasonable doubt that Thomas converted a van, which he had promised to repair but apparently never did, in violation of OCGA § 16-8-4 (a).
Facts
The record shows that the customer paid $1,675 to Thomas for the replacement of the engine in her van. Thomas initially promised the customer that the work would be complete by February 8, 2007, but Thomas later told her that the work would not be complete until February 16. On February 16, Thomas again contacted the customer and told her that the work would not be done until February 20, ostensibly because the crew that helped Thomas with his repair work had quit. The customer then informed Thomas that she was renting another vehicle to drive while Thomas was repairing her van, and Thomas told her that he would reimburse the costs of the rental car.
On March 5, the customer called Thomas several times to inquire about her van, but Thomas did not return these calls until March 12, at which time he told her that he was exhausted and would not be done with the work on the van until the following day. On March 13, Thomas went to the customer’s residence and showed her a video recording of her van. According to the customer, Thomas attempted to explain all of the work that was required to replace the engine in the van, but she did not understand what he was saying. Thomas told her that he could finish the work by the next day.
When the customer did not hear from Thomas on March 14, she went to the shop at which he worked and saw her van “raised very high on the rack,” although Thomas was working at the time on another vehicle. On March 17, the customer and a companion went to the shop, where they confronted Thomas about the van. Her companion told Thomas that he must finish his work on the van before March 23, and Thomas assured them that he would do so “long before” that date. The customer admitted that Thomas had done at least some work on her van by the time they visited the shop on March 17, inasmuch as she observed during that visit that the old engine had been removed and that a crate was sitting next to the old engine in the shop, which, she believes, contained the new engine to be installed in the van. Between March 19 and March 23, the customer attempted to contact Thomas each day, and she saw her van lifted on the rack whenever she drove by the shop. Thomas did not respond, however, to her additional attempts to contact him.
On March 26, the customer filed a civil complaint in magistrate court against Thomas. At a hearing before the magistrate court on May 9, Thomas claimed that the work on the van was complete, and the trial court ordered him to deliver it to the customer on the next morning. The magistrate court also ordered Thomas to pay damages of approximately $3,000 to the customer. Thomas never delivered the van, however, and the customer testified at Thomas’s criminal trial about her belief that Thomas no longer worked at the shop where her van had been stored and that the shop’s owner had arranged for someone to tow her van to a junkyard in May 2007. The customer apparently never recovered her van.
The district attorney charged Thomas with one count of theft by conversion. The accusation alleged that Thomas, “having lawfully obtained a 1996 Ford Windstar, property belonging to [the customer], under an agreement to make a specified disposition of such property, did knowingly convert such property to his own use in violation of the agreement.” The accusation notably did not accuse Thomas of having converted the money that the customer had paid to him for the repair of her van.
Thomas claims that the evidence presented at his bench trial is insufficient to sustain his conviction for theft by conversion. On appeal, Thomas contends that the evidence shows merely that he failed to fulfill his obligations to repair and return the van, not that he converted it.
Reasoning
Thomas was charged with, and convicted of, violating OCGA § 16-8-4 (a), which provides:
A person commits the offense of theft by conversion when, having lawfully obtained funds or other property of another including, but not limited to, leased or rented personal property, under an agreement or other known legal obligation to make a specified application of such funds or a specified disposition of such property, he knowingly converts the funds or property to his own use in violation of the agreement or legal obligation. . . .
This statute is intended to punish the fraudulent conversion of property, not mere breaches of contract or broken promises. So, evidence sufficient to show that someone breached a contract and broke his promises may not be sufficient to prove that he committed criminal conversion. To prove criminal conversion, the State must prove something more, that the defendant misappropriated the property at issue to his own use with fraudulent intent. In this case, we think the State failed to do so.
Here, the evidence shows clearly that Thomas abandoned his work on the van, that he apparently abandoned the van at the shop at which he had worked, and that he never delivered the van to the customer. He did these things despite his promises to complete the work, his repeated assurances that the work would soon be complete, his statement to the magistrate court that he had, in fact, completed the work, and the direction of the magistrate court to deliver the van to the customer. But there is no evidence that Thomas drove the van, that he cannibalized it for spare parts, or that he used it for any other purpose, except to perform work upon it. There is no evidence that Thomas did anything to conceal the whereabouts of the van from the customer or to keep her from recovering possession of it. And although it appears from the record that the van ultimately was taken from the shop to a junkyard, nothing in the record suggests that Thomas had anything to do with the disposal of the van. Indeed, the customer admitted her belief that the owner of the shop made the decision to tow away her van after Thomas quit working at the shop.
The State notes that the evidence would authorize a trier of fact to conclude that Thomas, on more than one occasion, made misrepresentations about the repair of the van and ignored the customer when she attempted to contact him, and the State contends that this evidence, when combined with the undisputed failure of Thomas to return the van to the possession of the customer, is sufficient to prove that Thomas converted the van with fraudulent intent. In Terrell v. State, 621 S.E.2d 515 (2005) we found sufficient evidence to sustain a conviction for criminal conversion of a wood chipper where the defendant made misrepresentations to the company from which he rented it, ignored repeated attempts to contact him, and never returned the chipper to the possession of the company. But Terrell differs from this case in several important respects.
First, the misrepresentations in Terrell were misrepresentations about where the defendant and the wood chipper might be found, and the defendant ignored repeated attempts to contact him at a time when the owner was searching for, but could not locate, the chipper. Here, on the other hand, the evidence shows that Thomas’s misrepresentations concerned the status of his work on the van and the time of its completion, not its whereabouts. And at the times Thomas failed to respond to attempts by his customer to contact him, the record suggests that the van was at the shop, precisely where the customer knew it to be. Unlike Terrell, the evidence in this case does not authorize the inference that Thomas engaged in an effort to conceal the whereabouts of the van.
Second, our opinion in Terrell does not suggest that the record there contained any evidence of what really happened to the wood chipper. Here, on the other hand, the record indicates that the van was towed away to a junkyard, not by Thomas, but by the arrangement of the shop owner.
Finally, in Terrell, the defendant fled to Mexico after failing to return the wood chipper, where he lived under an alias for some time. Here, there is no evidence that Thomas fled beyond the reach of the courts. To the contrary, Thomas appeared at a hearing in the magistrate court after his customer filed a lawsuit against him.
Here . . . the evidence simply does not prove that Thomas misappropriated the van to his own use and did so with fraudulent intent.
Holding
Thomas’s treatment of his customer was contemptible and reprehensible. But the evidence is insufficient to prove beyond a reasonable doubt that it amounted to a crime. We, therefore, reverse Thomas’s conviction for theft by conversion.
Hurston v. State, 414 S.E.2d 303 (Ga. App. 1991), Opinion by: Andrews, J.
Illya Hurston was tried jointly with Demetrious Reese and convicted of theft by receiving stolen property. Hurston appeals from the denial of his motion for new trial.
Issue
The issue to be decided is whether there was sufficient evidence for a jury to find Hurston guilty of receiving stolen property.
Facts
A silver 1986 Pontiac Fiero belonging to Stella Burns was stolen from a parking lot at Underground Atlanta on June 11, 1989, between 10:35 and 11:05 p.m. Two Rockdale County sheriff’s deputies observed a silver Fiero at a convenience store later that night at approximately 1:20 a.m. Hurston’s codefendant, Reese, was driving the car, and appellant was slumped in the passenger seat. The deputies became suspicious because of the late hour, the cautious manner in which Reese was walking after exiting the car, and the fact that Hurston appeared to be hiding; and the deputies decided to follow the Fiero. When Reese drove away from the store with the deputies following in their marked car, he crossed the centerline of the highway.
The deputies, who by this time had ascertained from computer records that the car was stolen, turned on the blue lights and siren of their automobile. Reese refused to stop, drove away from the deputies at a speed in excess of 100 miles per hour, and attempted at one point to run the police vehicle into a wall. The deputies pursued the Fiero until Reese lost control and wrecked in a field. Reese ran from the scene and was pursued and apprehended by one deputy. Another officer apprehended Hurston, who had gotten out of the car immediately after the accident and appeared to be ready to run.
At trial, Hurston testified that he spent the day at his former girlfriend’s home watching television with her and a friend of hers. Later in the day, the friend called her boyfriend, Reese, whom Hurston testified he had never met, to join them. Hurston testified Reese came to the house and stayed for awhile, left for several hours, and then returned and invited Hurston to ride in the Fiero with him to a relative’s home. Hurston recalled that he was suspicious about the ownership of the vehicle because Reese, a teenager, seemed too young to own such a nice car but that in response to his inquiry, Reese stated that the car belonged to his cousin. Hurston testified that after they left the convenience store and Reese saw the deputies in pursuit, he began to speed and admitted to Hurston for the first time that the car was stolen. Hurston’s trial testimony differed somewhat from an earlier statement he gave regarding the evening’s events.
Burns, the vehicle’s owner, testified that the vehicle was driven without keys and that the steering wheel had been damaged, which was consistent with it having been stolen. She testified that various papers, including the car registration and business cards bearing the owner’s name and address, had been removed from the glove compartment and were on the floor of the car; that grass, mud, food, drink, and cigarettes were scattered in the car; and that a picture of her daughter was displayed on a visor. Hurston denied noticing the personal items or the damaged steering wheel.
Reasoning
OCGA section 1687 provides that “a person commits the offense of theft by receiving stolen property when he receives, disposes of, or retains stolen property which he knows or should know was stolen unless the property is received, disposed of, or retained with intent to restore it to the owner. Receiving means acquiring possession or control.”
Unexplained possession of recently stolen property, alone, is not sufficient to support a conviction for receiving stolen property, but guilt may be inferred from possession in conjunction with other evidence of knowledge. Guilty knowledge may be inferred from circumstances which would excite suspicion in the mind of an ordinary prudent man. “Possession as we know it, is the right to exercise power over a corporeal thing. . . .” Furthermore, “[i]f there is any evidence of guilt, it is for the jury to decide whether that evidence, circumstantial though it may be, is sufficient to warrant a conviction.”
First, there was sufficient evidence for a jury to find that Hurston knew, or should have known, that the vehicle was stolen. At trial, Hurston admitted that he doubted that the vehicle belonged to Reese. There was evidence from which the jury could reasonably have concluded that Hurston was aware during the 2 hr that he spent in the small vehicle that it was stolen, in that the vehicle was being driven without keys, the steering wheel was damaged, and the interior was disorderly, which was inconsistent both with Reese’s ownership of the vehicle and with his explanation that he borrowed it from a relative. Hurston’s suspicious behavior at the convenience store and his attempt to flee also indicated that he knew the vehicle was stolen.
There was also evidence from which the jury could conclude that Hurston possessed, controlled, or retained the vehicle. Although Hurston was only a passenger in the vehicle, the inquiry does not end here, for in some circumstances, a passenger may possess, control, or retain a vehicle for purposes of OCGA section 1687. Here, there was sufficient evidence that Hurston exerted the requisite control over the vehicle in that Reese left Hurston alone in the car with the vehicle running when he went into the convenience store.
Dissenting, Sognier, C.J.
I respectfully dissent, for I find the evidence was insufficient to establish the essential element of “receiving” beyond a reasonable doubt. A person commits the offense of theft by receiving stolen property when he “receives, disposes of, or retains stolen property which he knows or should know was stolen. . . . ‘Receiving’ means acquiring possession or control . . . of the property.” OCGA section 1687(a). Here, the record is devoid of evidence that appellant exercised or intended to exercise any dominion or control over the car or that he ever acquired possession of it. The “mere presence” of a defendant in the vicinity of stolen goods “furnishes only a bare suspicion” of guilt and thus is insufficient to establish possession of stolen property. Evidence that a defendant was present as a passenger in a stolen automobile, without more, is insufficient to establish possession or control. I disagree with the majority that the circumstantial evidence that appellant, the automobile passenger, was observed to be “slumped” in the seat while Reese parked the car and entered a store was sufficient to constitute the type of “other incriminating circumstances” that would authorize a rejection of the general principle that “the driver of the [stolen] automobile [is] held prima facie in exclusive possession thereof.”
The only evidence offered by the State to connect appellant to the stolen car was that he was a passenger in the car several hours after it was stolen.


Messina v. State, 728 So. 2d 818 (Fla. Dist. Ct. App. 1999), Opinion by: Padovano, J.
Issue
The defendant, Karl C. Messina, appeals his conviction for the crime of robbery. He contends that the evidence is sufficient to support only the lesser crime of petit theft because there is no proof that he used force against the victim in taking her property. We conclude that the evidence is sufficient to support the main charge of robbery because the record shows that the defendant used force to retain the victim’s property once he had taken it from her. Therefore, we affirm.
Facts
On December 14, 1996, Elaine Barker was in the parking lot of a K-Mart store unloading items from a shopping cart into the trunk of her car. She left her purse in the shopping cart, and while she was transferring the items she had purchased, the defendant came over, grabbed the purse, and ran away. Barker chased the defendant on foot and caught up with him, but by that time, he had gotten into his car and closed the door. Barker then sat on the hood of the defendant’s car, thinking that would prevent him from driving away. Instead, the defendant started and stopped the car several times while Barker held on to a windshield wiper to keep from falling off. The defendant turned the car sharply causing Barker to fall to the ground. As a result of the fall, Barker suffered a broken foot and lacerations that required stitches.
Based on these facts, the State charged the defendant with the crime of robbery. At the close of the State’s case in chief, the defendant moved for a judgment of acquittal, contending that the evidence was sufficient to sustain only the lesser included charge of petit theft. The trial court denied the motion and sent the case to the jury on the charge of robbery. The jury found the defendant guilty as charged, and he was convicted and sentenced for the crime of robbery.
Reasoning
The defendant contends that his conviction must be reversed because there is no evidence that he took the victim’s purse by force. It is true, as the defendant argues, that a purse snatching is not a robbery if no force was used other than that necessary to take the victim’s purse. In the present case, however, the charge of robbery was not based on the force used to remove the property from the shopping cart but rather on the force subsequently used against the victim once she tried to regain possession of her property. The question is not whether force was used but when it was used in relation to the taking.
A conviction for the crime of robbery requires proof that money or other property was taken from the victim and that the offender used force or violence “in the course of the taking.” The temporal relationship between the use of force and the taking of the property is addressed in section 812.13(3)(b), which provides that “an act shall be deemed ‘in the course of the taking’ if it occurs either prior to, contemporaneous with, or subsequent to the taking of the property and if it and the act of taking constitute a continuous series of acts or events.” As this definition reveals, the statute is not limited to situations in which the defendant has used force at the precise time the property is taken.
On the contrary, section 812.13 . . . incorporates the modern view that a robbery can be proven by evidence of force used to elude the victim or to retain the victim’s property once it has been taken. The rationale for this view is that the force used in the flight after the taking of property is no different from that used to effect the taking. As explained in the Comments to the Model Penal Code, “the thief’s willingness to use force against those who would restrain him in flight suggests that he would have employed force to effect the theft had the need arisen.” . . . Florida courts have held that the crime of robbery can be proven by evidence that the defendant used force against the victim after the taking has been completed. . . . The common feature of these cases is that in each case, there was no break in the chain of events between the taking and the use of force.
Holding
In the present case, the defendant used force against the victim immediately after he had taken her property and while she was attempting to get it back. The force was used as a part of a continuous set of events beginning with the removal of the victim’s purse from the shopping cart and ending with the victim’s fall from the hood of the defendant’s car. There was no interruption that would lead us to conclude that the subsequent battery on the victim was a new and separate offense. . . . Here, the taking and the use of force were part of the same offense.
The defendant suggests that the evidence is not sufficient to sustain his conviction for robbery because the injury to the victim was not foreseeable. He argues that it was unreasonable to expect that the victim would place herself in danger by sitting on the hood of his car. The short answer to this point is that the defendant was not obligated to drive the car away. In any event, we decline to engraft concepts of tort law onto the statutory elements of robbery. Whether the defendant could have anticipated the victim’s reaction is irrelevant. Likewise, whether the victim would have been wiser to allow the defendant to drive away with her property is irrelevant. The robbery statute merely requires proof that the force and the act of the taking were part of a “continuous series of acts or events.” That was proven here.
Bruce v. Commonwealth, 469 S.E.2d 64 (Va. Ct. App. 1996), Opinion by: Elder, J.
Facts
Appellant and Deborah Bruce (Deborah), although married, lived in separate residences during late 1993. Deborah lived with the couple’s son, Donnie Bruce, Jr. (Donnie), and Donnie’s girlfriend at Greenfield Trailer Park in Albemarle County, Virginia. Although appellant stayed with Deborah at the residence during a period of time in September or October of 1993, his name was not on the lease, he was not given a key to the residence, and he did not have permission to enter the residence at the time of the alleged offense.
On December 5, 1993, at approximately 2:00 p.m., Deborah, Donnie, and Donnie’s girlfriend left their residence. Earlier that morning, Donnie told appellant that Deborah would not be home that afternoon. Upon departing, Donnie and Deborah left the front door and front screen door closed but unlocked. The front door lacked a knob but had a handle, which allowed the door to be pulled shut or pushed open.
After Deborah, Donnie, and Donnie’s girlfriend left their residence, a witness observed appellant drive his truck into the front yard of the residence and enter through the front door without knocking. Appellant testified, however, that he parked his truck in the lot of a nearby supermarket and never parked in front of the residence. Appellant stated that the front screen door was open and that the front door was open three to four inches when he arrived. Appellant testified that he gently pushed the front door open to gain access and entered the residence to look for Donnie.
While preparing to leave the residence, appellant answered a telephone call from a man with whom Deborah was having an affair. The conversation angered appellant, and he threw Deborah’s telephone to the floor, breaking it. Appellant stated that he then exited through the residence’s back door, leaving the door “standing open,” and retrieved a 0.32 automatic gun from his truck, which was parked in the nearby supermarket parking lot. Appellant returned to the residence through the open back door. Appellant, who testified that he intended to shoot himself with the gun, went to Deborah’s bedroom, lay on her bed, and drank liquor.
When Deborah, Donnie, and Donnie’s girlfriend returned to their residence, appellant’s truck was not parked in the front yard. Upon entering the residence, Donnie saw that someone was in the bathroom, with the door closed and the light on. When police arrived soon thereafter, they found appellant passed out on Deborah’s bed and arrested him.
On May 24, 1994, a jury in the Circuit Court of Albemarle County convicted appellant of breaking and entering a residence, while armed with a deadly weapon, with the intent to commit assault. Appellant appealed to this court.
Issue
In order to convict appellant of the crime charged, the Commonwealth had to prove that appellant broke and entered into his wife’s residence with the intent to assault her with a deadly weapon. Under the facts of this case, the Commonwealth satisfied this burden.
Reasoning
Breaking, as an element of the crime of burglary, may be either actual or constructive. . . . Actual breaking involves the application of some force, slight though it may be, whereby the entrance is effected. Merely pushing open a door, turning the key, lifting the latch, or resorting to other slight physical force is sufficient to constitute this element of the crime. “Where entry is gained by threats, fraud or conspiracy, a constructive breaking is deemed to have occurred.” . . . “[A] breaking, either actual or constructive, to support a conviction of burglary, must have resulted in an entrance contrary to the will of the occupier of the house.”
Appellant’s initial entry into Deborah’s residence constituted an actual breaking and entering. Sufficient credible evidence proved that appellant applied at least slight force to push open the front door and that he did so contrary to his wife’s will. However, as the Commonwealth concedes on brief, appellant did not possess the intent to assault his wife with a deadly weapon at this time. . . . The Commonwealth therefore had to prove appellant intended to assault his wife when he reentered the residence with his gun.
We hold that the Commonwealth presented sufficient credible evidence to prove the crime charged. On the issue of intent, the jury reasonably could have inferred that the phone call from Deborah’s boyfriend angered appellant, resulting in his destruction of the telephone and the formation of an intent to commit an assault with a deadly weapon upon Deborah. Viewed in the light most favorable to the Commonwealth, credible evidence proved that appellant exited the back door of the residence, leaving the door open, moved his truck to a nearby parking lot, and reentered the residence carrying a gun with the intent to assault Deborah.
Well-established principles guide our analysis of whether appellant’s exit and reentry into the residence constituted an actual or constructive breaking. As we stated above, an “actual breaking involves the application of some force, slight though it may be, whereby the entrance is effected.” . . . “In the criminal law as to housebreaking and burglary, [breaking] means the tearing away or removal of any part of a house or of the locks, latches, or other fastenings intended to secure it, or otherwise exerting force to gain an entrance, with criminal intent. . . .” Virginia, like most of our sister states, follows the view that “breaking out of a building after the commission of a crime therein is not burglary in the absence of a statute so declaring.” . . . In this case, appellant exited the back door of the residence on his way to retrieve the gun from his truck. In doing so, the appellant did not break for the purpose of escaping or leaving. Rather, by opening the closed door, he broke in order to facilitate his reentry. At the time he committed the breaking, he did so with the intention of reentering after retrieving his firearm. Although appellant used no force to effect his reentry into the residence, he used the force necessary to constitute a breaking by opening the closed door on his way out. . . .
Holding
Sound reasoning supports the conclusion that a breaking from within in order to facilitate an entry for the purpose of committing a crime is sufficient to prove the breaking element of burglary. The gravamen of the offense is breaking the close or the sanctity of the residence, which can be accomplished from within or without. A breaking occurs when an accomplice opens a locked door from within to enable his cohorts to enter to commit a theft or by leaving a door or window open from within to facilitate a later entry to commit a crime. . . . Accordingly, a breaking occurred when appellant opened the back door of the victim’s residence, even though the breaking was accomplished from within. Thus, because the evidence was sufficient to prove an intent to commit assault at the time of the breaking and the entering, the Commonwealth proved the elements of the offense. Thus, we affirm appellant’s conviction.

9.6 People v. Fox 771 N.Y.S. 2D 156 (N.Y. APP. 2004)
Appeal by the defendant from a judgment . . . convicting him of murder in the second degree, arson in the second degree, and reckless endangerment in the first degree, upon a jury verdict, and imposing sentence.
Facts
The charges herein stem from an April 27, 2000, fire initiated at a structure erected by a group of homeless people for overnight lodging, located on 65th Street and Fourth Avenue, under the Gowanus Expressway overpass, in Brooklyn. The structure’s two side walls consisted of two parallel existing fixed and unmovable fences. The remaining two walls consisted of carpets draped over a clothesline that extended between the two fences. A piece of plywood provided additional support to one side of the structure and buttressed it against strong winds. The entrance was covered by shower curtains and blankets, and the entire shelter was covered by a 30-by-50-foot blue tarp. The residents slept in sleeping bags or on mattresses, which were laid on carpeting on the ground. Electricity was supplied by an extension cord that was connected to a light socket at a nearby subway station. During the winter months, electric and kerosene space heaters were utilized to warm the structure. The central issue on appeal is whether the structure constituted a “building” within the meaning of Penal Law section 150.15, which could be the subject of the crime of arson in the second degree.
Reasoning
The term “building” is broadly defined in Penal Law section 150.00(1) to include its “ordinary meaning” as well as “any structure, vehicle or watercraft used for overnight lodging of persons, or used by persons for carrying on business therein.” It is a well-settled rule of statutory construction that a court’s function is to “attempt to effectuate the intent of the Legislature, and where the statutory language is clear and unambiguous, the court should construe it so as to give effect to the plain meaning of the words used.” . . .
The “ordinary meaning” of the term “building” has been alternatively defined as “a constructed edifice designed to stand more or less permanently, covering a space of land, usually covered by a roof and more or less completely enclosed by walls, and serving as a dwelling” . . . “a structure with a roof and walls” . . . and “[a] structure or edifice inclosing a space within its walls and usually, but not necessarily, covered with a roof.” . . . The term generally, though not always, implies the idea of a habitat for a person’s permanent use or an erection connected with his or her permanent use. . . .
Holding
At the time of the incident, a number of the shelter’s residents, including, apparently, the decedent, had been utilizing the structure for overnight lodging for several months. Moreover, it contained substantial indicia of a permanent or long-term habitat (e.g., incorporation of the two fixed fences, a roof, plywood, carpeting, and diverted electrical service). Therefore, we conclude, consistent with the legislative intent of the statute, that the structure satisfied the statutory definition of a building either because it had been utilized for overnight lodging or because it fits within the “ordinary meaning” of the term.


Chapter 10
United States v. Carpenter, 791 F.2d 1024 (2d Cir. 1986), Opinion by: Pierce, J.
Facts
Defendants Kenneth P. Felis and R. Foster Winans appeal from judgments of conviction for federal securities fraud in violation of section 10(b) of the 1934 Act and Rule 10b-5, mail fraud, and wire fraud . . . all in connection with certain securities trades conducted on the basis of material, nonpublic information regarding the subject of securities contained in certain articles to be published in the Wall Street Journal. Since March 1981, Winans was a Wall Street Journal reporter and one of the writers of the “Heard on the Street” column (the “Heard” column), a widely read and influential column in the Journal. Carpenter worked as a news clerk at the Journal from December 1981 through May 1983. Felis, who was a stockbroker at the brokerage house of Kidder Peabody, had been brought to that firm by another Kidder Peabody stockbroker, Peter Brant (“Brant”), Felis’s longtime friend who later became the government’s key witness in this case.
Since February 2, 1981, it was the practice of Dow Jones, the parent company of the Wall Street Journal, to distribute to all new employees “The Insider Story,” a 40-page manual with seven pages devoted to the company’s conflicts of interest policy. The district judge found that both Winans and Carpenter knew that company policy deemed all news material gleaned by an employee during the course of employment to be company property and that company policy required employees to treat nonpublic information learned on the job as confidential.
Notwithstanding company policy, Winans participated in a scheme with Brant and later Felis and Carpenter in which Winans agreed to provide the two stockbrokers (Brant and Felis) with securities-related information that was scheduled to appear in “Heard” columns; based on this advance information, the two brokers would buy or sell the subject securities. Carpenter, who was involved in a private, personal, nonbusiness relationship with Winans, served primarily as a messenger between the conspirators. Trading accounts were established in their names. . . . During 1983 and early 1984, defendants made prepublication trades on the basis of their advance knowledge of approximately 27 Wall Street Journal “Heard” columns, although not all of those columns were written by Winans. Generally, Winans or Carpenter would inform Brant of the subject of an article the day before its scheduled publication. Winans usually made his calls to Brant from a pay phone and often used a fictitious name. The net profits from the scheme approached $690,000. The district court found that this scheme did not affect the subject matter or quality of Winans’s columns, since “maintaining the journalistic purity of the column was actually consistent with the goals of the conspirators,” given that the predictability of the columns’ market impact depended in large part on the perceived quality and integrity of the columns. . . .
Issue
The fairness and integrity of conduct within the securities markets are a concern of utmost significance for the proper functioning of our securities laws. In broadly proscribing, “deceptive” practices in connection with the purchase or sale of securities pursuant to section 10(b) of the Securities Exchange Act of 1934, Congress left to the courts the difficult task of interpreting legislatively defined but broadly stated principles insofar as they apply in particular cases. This case requires us to decide principally whether a newspaper reporter, a former newspaper clerk, and a stockholder, acting in concert, criminally violated federal securities laws by misappropriating material, nonpublic information in the form of the timing and content of the Wall Street Journal’s confidential schedule of columns of acknowledged influence in the securities market, in contravention of the established policy of the newspaper, for their own profit in connection with the purchase and sale of securities. It is clear that defendant Winans, as an employee of the Wall Street Journal, breached a duty of confidentiality to his employer by misappropriating from the Journal confidential prepublication information, regarding the timing and content of certain newspaper columns, about which he learned in the course of his employment. We are presented with the question of whether that unlawful conduct may serve as the predicate for the securities fraud charges herein.
Reasoning
Section 10(b), 15 U.S.C. § 78j(b), prohibits the use in connection with the “purchase or sale of any security . . . [of] any manipulative or deceptive device or contrivance in contravention of such rules and regulations as the Commission may prescribe. . . .”
Rule 10b-5, 17 C.F.R. § 240.10b-5, states:
It shall be unlawful for any person, directly or indirectly, by use of any means or instrumentality of interstate commerce, or of the mails or of any facility of any national securities exchange,
(a)	to employ any device, scheme, or artifice to defraud;
(b)	to make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading; or
(c)	to engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon any person, in connection with the purchase or sale of any security.
The core of appellants’ argument is . . . the misappropriation theory may be applied only where the information is misappropriated by corporate insiders or so-called quasi-insiders who owe to the corporation and its shareholders a fiduciary duty of abstention or disclosure. Thus, appellants would have us hold that it was not enough that Winans breached a duty of confidentiality to his employer, the Wall Street Journal, in misappropriating and trading on material nonpublic information; he would have to have breached a duty to the corporations or shareholders thereof whose stock appellants purchased or sold on the basis of that information.
We do not say that merely using information not available or accessible to others gives rise to a violation of Rule 10b-5. There are disparities in knowledge and the availability thereof at many levels of market functioning that the law does not presume to address. However, the critical issue is found in the district judge’s careful distinction between “information” and “conduct.” Whatever may be the legal significance of merely using one’s privileged or unique position to obtain material, nonpublic information, here we address specifically whether an employee’s use of such information in breach of a duty of confidentiality to an employer serves as an adequate predicate for a securities violation. Obviously, one may gain a competitive advantage in the marketplace through conduct constituting skill, foresight, industry, and the like. But one may not gain such advantage by conduct constituting secreting, stealing, purloining, or otherwise misappropriating material, nonpublic information in breach of an employer-imposed fiduciary duty of confidentiality. Such conduct constitutes chicanery, not competition; foul play, not fair play. Indeed, underlying section 10(b) and the major securities laws generally is the fundamental promotion of “‘the highest ethical standards’ . . . in every facet of the securities industry.” . . . We think the broad language and important objectives of section 10(b) and Rule 10b-5 render appellants’ conduct herein unlawful. . . .
The information misappropriated here was the Journal’s own confidential schedule of forthcoming publications. It was the advance knowledge of the timing and content of these publications, upon which appellants, acting secretively, reasonably expected to and did realize profits in securities transactions. Since section 10(b) has been found to proscribe fraudulent trading by insiders or outsiders, such conduct constituted fraud and deceit, as it would had Winans stolen material, nonpublic information from traditional corporate insiders or quasi-insiders. The district court found that between October 1983 and the end of February 1984, 27 “Heard” columns were leaked in advance. If an occasional investment plan faltered due to nonpublication of the anticipated corollary “Heard” column, the record nonetheless amply demonstrates that the majority of the securities traded resulted in profits reflecting the predictable price change due to the publication anticipated. This was true, for example, of trades in American Surgery Centers, Institutional Investors, and TIE/Communications, Inc., to mention just a few of the securities traded. In any event, a fraudulent scheme need not be foolproof to constitute a violation of Rule 10b-5. It is enough that appellants reasonably expected to and generally did reap profits by trading on the basis of material, nonpublic information misappropriated from the Journal by an employee who owed a duty of confidentiality to the Journal.
Nor is there any doubt that this “fraud and deceit” was perpetrated “upon any person” under section 10(b) and Rule 10b-5. It is sufficient that the fraud was committed upon Winans’s employer. . . . Appellants Winans and Felis and Carpenter by their complicity perpetrated their fraud “upon” the Wall Street Journal, sullying its reputation and thereby defrauding it “as surely as if they took [its] money.”
As to the “in connection with” standard, the use of the misappropriated information for the financial benefit of the defendants and to the financial detriment of those investors with whom appellants traded supports the conclusion that appellants’ fraud was “in connection with” the purchase or sale of securities under section 10(b) and Rule 10b-5. We can deduce reasonably that those who purchased or sold securities without the misappropriated information would not have purchased or sold, at least at the transaction prices, had they had the benefit of that information. . . . Further, investors are endangered equally by fraud by noninside misappropriators as by fraud by insiders.
Appellants argue that it is anomalous to hold an employee liable for acts that his employer could lawfully commit. . . . In the present case, the Wall Street Journal or its parent, Dow Jones Company, might perhaps lawfully disregard its own confidentiality policy by trading in the stock of companies to be discussed in forthcoming articles. But a reputable newspaper, even if it could lawfully do so, would be unlikely to undermine its own valued asset, its reputation, which it surely would do by trading on the basis of its knowledge of forthcoming publications. Although the employer may perhaps lawfully destroy its own reputation, its employees should be and are barred from destroying their employer’s reputation by misappropriating their employer’s informational property. Appellants’ argument that this distinction would be unfair to employees illogically casts the thief and the victim in the same shoes. . . . Here, appellants, constrained by the employer’s confidentiality policy, could not lawfully trade by fraudulently violating that policy, even if the Journal, the employer imposing the policy, might not be said to defraud itself should it make its own trades.
Holding
Thus, because of his duty of confidentiality to the Journal, defendant Winans--and Felis and Carpenter, who knowingly participated with him--had a corollary duty, which they breached, under section 10(b) and Rule 10b-5, to abstain from trading in securities on the basis of the misappropriated information or to do so only upon making adequate disclosure to those with whom they traded.
United States v. Duff, 336 F. Supp. 2d 852 (N.D. Ill. 2004), Opinion by: Bucklo, J.
Facts
Defendants James M. Duff, William E. Stratton, Patricia Green Duff, and Terrence Dolan move to dismiss the indictment.
The indictment charges defendants with . . . mail fraud . . . money laundering. . . . The indictment charges that defendants conspired among themselves and with others, both named and unnamed, to defraud the City of Chicago (the City) by falsely representing that certain entities, which were in fact owned and managed by Mr. Duff, were qualified as Minority-Owned Businesses (MBEs) or Women-Owned Businesses (WBEs) under . . . the amended Municipal Code of the City of Chicago. The Municipal Code’s provisions are designed to provide set-asides for MBEs and WBEs in connection with large contracts let by the City for competitive bidding. In order to qualify for the set-asides, businesses must be at least 51% owned and controlled by one or more minorities or women.
The charging allegations are numerous and specific. Using the charges that involve just two of the Duff businesses as examples, the allegations may be summarized as follows. Windy City Maintenance, Inc. was certified as a WBE in 1991 on the basis of a sworn affidavit and certain other statements made by Patricia Green Duff to the effect that she was the real owner and controlled the operations of Windy City Maintenance. In fact, Ms. Green Duff, who is the mother of James M. Duff, was not the real owner of the business; it was owned and controlled by Mr. Duff. In 1994, Remedial Environmental Manpower, Inc. (REM), was qualified by the City as an MBE on the basis of a sworn affidavit and other statements of Mr. Stratton, an African American, who claimed that he was the real owner and controlled the operations of REM. In fact, Mr. Duff, not Mr. Stratton, owned and controlled REM. Similar allegations are made with respect to the other Duff-owned businesses.
The indictment charges the pattern of deceit did not end with the initial qualification of the entities; ongoing compliance requirements of the Municipal Code were flouted by similar deceptions made in subsequent years. As a result, the entities specifically mentioned above, together with other Duff-owned and Duff-controlled businesses, obtained direct contracts and subcontracts worth more than $100 million and generated payments and distributions for the benefit of the named defendants and other relatives and associates of Mr. Duff aggregating more than $9 million.
Reasoning
Mail fraud is established as a federal crime by 18 U.S.C. § 1341. In the present case, the defendants’ conduct deprived the City of the power to control how its money should be spent. Under the minority set-asides established in the Ordinance, the City made it unmistakably clear how it wanted its money spent, and defendants’ conduct, if true, thwarted the City’s legislative intent. By allegedly falsely representing the identity of owners and management in Duff family businesses, defendants are accused of causing over $100 million in City money to go to businesses that were neither MBEs nor WBEs.
Defendants also argue that the City suffered no actual loss, because the indictment does not charge that the Duff-owned companies gave less than full value in providing their services. . . . The assertion that the businesses owned and controlled by Mr. Duff performed satisfactorily under the contracts obtained by them through fraud is not a defense . . . using innocent third parties to effect a scheme to defraud also does not shield the perpetrator from criminal penalties. . . .
Issue
Defendants ask that the mail fraud counts be dismissed on the ground that all of the mailings of checks from the City described in those counts were to third-party general contractors such as Waste Management and that in no instance were the mails used to further a scheme; and that the mailings would have occurred regardless of defendants’ conduct.
Holding
The defendants’ alleged scheme was a continuing one that lasted through the 1990s. The core element of the scheme was the masquerade of Duff-owned and Duff-controlled businesses as MBEs and WBEs, which allowed those entities to gain, fraudulently, large fees as subcontractors of the general contractors to which the checks were mailed. Under § 1341, a mailing will be considered in furtherance of a scheme to defraud if it is incidental to an essential part of the scheme. If the City had not mailed checks to the prime contractors, defendants’ entities would have gained nothing from their alleged fraudulently obtained status as qualified subcontractors. . . .
State v. Schwartz, 21 P.3d 1128 (Ore. Ct. App. 1999), Opinion by: Deits, J.
Facts
Defendant worked as an independent contractor for Intel Corporation beginning in the late 1980s. Defendant’s tasks included programming, system maintenance, installing new systems and software, and resolving problems for computer users. In late 1991 or early 1992, defendant began working in Intel’s Supercomputer Systems Division (SSD). SSD creates large computer systems that can cost millions of dollars and are used for applications such as nuclear weapons safety. Intel considers the information stored on its SSD computers to be secret and valuable. Each person using SSD computers must use a unique password in order to gain access to electronic information stored there. Passwords are stored in computer files in an encrypted or coded fashion.
In the spring of 1992, defendant and Poelitz, an Intel systems administrator, had a disagreement about how defendant had handled a problem with SSD’s e-mail system. The problem was ultimately resolved in an alternative manner suggested by Poelitz, which upset defendant and made him believe that any future decisions he made would be overridden. Accordingly, defendant decided to terminate his SSD contract with Intel. As defendant himself put it, he “hadn’t left SSD on the best of terms.” At that time, his personal passwords onto all but one SSD computer were disabled so that defendant would no longer have access to SSD computers. His password onto one SSD computer, Brillig, was inadvertently not disabled.
After defendant stopped working with SSD, he continued to work as an independent contractor with a different division of Intel. In March 1993, Brandewie, an Intel network programmer and systems administrator, noticed that defendant was running a “gate” program on an Intel computer called Mink, which allowed access to Mink from computers outside of Intel. “Gate” programs like the one defendant was running violate Intel security policy, because they breach the “firewall” that Intel has established to prevent access to Intel computers by anyone outside the company. Defendant was using the gate program to access his e-mail account with his publisher and to get access to his Intel e-mail when he was on the road. When Brandewie talked to defendant about his gate program, defendant acknowledged that he knew that allowing external access to Intel computers violated company policy. Even though defendant believed that precautions he had taken made his gate program secure, he agreed to alter his program.
In July 1993, Brandewie noticed that defendant was running another gate program on Mink. This program was similar to the earlier gate program and had the same effect of allowing external access to Intel computers. Defendant protested that changes he had made to the program made it secure, but Brandewie insisted that the program violated company policy. At that point, defendant decided that Mink was useless to him without a gate program, so he asked that his account on that computer be closed. Defendant then moved his gate program onto an Intel computer called Hermeis. Because that computer was too slow for him, defendant finally moved his gate program onto the SSD computer Brillig.
In the fall of 1993, defendant downloaded from the Internet a program called “Crack,” which is a sophisticated password guessing program. Defendant began to run the Crack program on password files on various Intel computers. When defendant ran the Crack program on Brillig, he learned the password for “Ron B.,” one of Brillig’s authorized users. Although he knew he did not have the authority to do so, defendant then used Ron B.’s password to log onto Brillig. From Brillig, he copied the entire SSD password file onto another Intel computer, Wyeth. Once the SSD password file was on Wyeth, defendant ran the Crack program on that file and learned the passwords of more than 35 SSD users, including that of the general manager of SSD. Apparently, defendant believed that if he could show that SSD’s security had gone downhill since he had left, he could reestablish the respect he had lost when he left SSD. Once he had cracked the SSD passwords, however, defendant realized that although he had obtained information that would be useful to SSD, he had done so surreptitiously and had “stepped out of my bounds.” Instead of reporting what he had found to anyone at SSD, defendant did nothing and simply stored the information while he went to teach a class in California.
After he returned from California, defendant decided to run the Crack program again on the SSD password file, this time using a new, faster computer called “Snoopy.” Defendant thought that by running the Crack program on the SSD password file using Snoopy, he would have “the most interesting figures” to report to SSD security personnel. On October 28, 1993, Mark Morrissey, an Intel systems administrator, noticed that defendant was running the Crack program on Snoopy. At that point, Morrissey contacted Richard Cower, an Intel network security specialist, for advice about how to proceed. In investigating defendant’s actions, Morrissey realized that defendant had been running a gate program on the SSD computer Brillig, even though defendant’s access should have been canceled. On October 29, 1993, Cower, Morrissey, and others at Intel decided to contact police.
Defendant was charged with three counts of computer crime, ORS 164.377, and was convicted of all three counts by a jury.
ORS 164.377 includes three separately defined crimes:
(2)	Any person commits computer crime who knowingly accesses, attempts to access or uses, or attempts to use, any computer, computer system, computer network, or any part thereof for the purpose of:
(a)	devising or executing any scheme or artifice to defraud;
(b)	obtaining money, property or services by means of false or fraudulent pretenses, representations or promises; or
(c)	committing theft, including, but not limited to, theft of proprietary information.
(3)	Any person who knowingly and without authorization alters, damages or destroys any computer, computer system, computer network, or any computer software, program, documentation or data contained in such computer, computer system or computer network, commits computer crime.
(4)	Any person who knowingly and without authorization uses, accesses or attempts to access any computer, computer system, computer network, or any computer software, program, documentation, or data contained in such computer, computer system, or computer network, commits computer crime.
Issue
Defendant argues, the State concedes, and we agree that the indictment alleged, and the State attempted to prove at trial, only that defendant violated ORS 164.377(2)(c). The parties do not dispute that the State proved that defendant “knowingly accessed . . . used . . . any computer, computer system, computer network or any part thereof” as required by ORS 164.377(2)(c). The parties dispute only whether the evidence was sufficient to establish that defendant did so “for the purpose of . . . committing theft, including, but not limited to, theft of proprietary information.” . . .
ORS 164.377 does not define “theft.” However, the legislature has defined “theft” in a related statute, ORS 164.015. ORS 164.015 provides, in part, that a person commits theft when, with intent to deprive another of property or to appropriate property to the person or to a third person, the person: “Takes, appropriates, obtains or withholds such property from an owner thereof.” “Property” entails “any . . . thing of value.” The parties do not dispute that the password file and individual passwords have value, and there is evidence in the record to support that proposition. The parties dispute, however, whether defendant “took, appropriated, obtained or withheld” the password file and individual passwords.
Defendant argues that he could not have “taken, appropriated, obtained or withheld” the password file and individual passwords because, even though he moved them to another computer and took them in the sense that he now had them on his computer, the file and passwords remained on Intel’s computers after he ran the Crack program. The individual users whose passwords defendant had obtained could still use their passwords just as they had before. Intel continued to “have” everything it did before defendant ran the Crack program, and consequently, defendant reasons, he cannot be said to have “taken” anything away from Intel.
The State responds that by copying the passwords, defendant stripped them of their value. The State contends that like proprietary manufacturing formulas, passwords have value only so long as no one else knows what they are. Once defendant had copied them, the passwords were useless for their only purpose, protecting access to information in the SSD computers. The loss of exclusive possession of the passwords, according to the State, is sufficient to constitute theft.
Reasoning
Under ORS 164.015, theft occurs, among other ways, when a person “takes” the property of another. “Take” is a broad term with an extensive dictionary entry. Some of the dictionary definitions undermine defendant’s argument. The first definition of “take” is “to get into one’s hands or into one’s possession, power, or control by force or stratagem. . . .” Another definition provides “to adopt or lay hold of for oneself or as one’s own. . . .” Still another source defines “take” to include “to obtain possession or control. . . .” These definitions indicate that the term “take” might include more than just the transfer of exclusive possession that defendant proposes. For example, “take” could include obtaining control of property, as defendant did with respect to the passwords and password file by copying them.
Turning back to the text of the statute under which defendant was charged, we note that the legislature contemplated that “theft” as used in ORS 164.377(2)(c) could be exercised upon, among other things, “proprietary information.” “Proprietary information” includes “scientific, technical or commercial information . . . that is known only to limited individuals within an organization. . . .” Proprietary information, like the passwords and password files at issue here, is not susceptible to exclusive possession; it is information that by definition, can be known by more than one person. Nevertheless, the legislature indicated that it could be subject to “theft.”
Holding
We conclude that the State presented sufficient evidence to prove that by copying the passwords and password file, defendant took property of another, namely, Intel, and that his actions, therefore, were for the purpose of theft. The trial court did not err in denying defendant’s motion for judgment of acquittal on counts two and three.
Chapter 11
City of Chicago v. Morales, 527 U.S. 41 (1999), Opinion by: Stevens, J.
Issue
In 1992, the Chicago City Council enacted the Gang Congregation Ordinance, which prohibits “criminal street gang members” from “loitering” with one another or with other persons in any public place. The question presented is whether the Supreme Court of Illinois correctly held that the ordinance violates the Due Process Clause of the Fourteenth Amendment to the Federal Constitution.
Facts
Before the ordinance was adopted, the city council’s Committee on Police and Fire conducted hearings to explore the problems created by the city’s street gangs, and more particularly, the consequences of public loitering by gang members. Witnesses included residents of the neighborhoods where gang members are most active, as well as some of the aldermen who represent those areas. Based on that evidence, the council made a series of findings that are included in the text of the ordinance and explain the reasons for its enactment.
The council found that a continuing increase in criminal street gang activity was largely responsible for the city’s rising murder rate, as well as an escalation of violent and drug-related crimes. It noted that in many neighborhoods throughout the city, “the burgeoning presence of street gang members in public places has intimidated many law abiding citizens.” Furthermore, the council stated that gang members “establish control over identifiable areas . . . by loitering in those areas and intimidating others from entering those areas; and . . . members of criminal street gangs avoid arrest by committing no offense punishable under existing laws when they know the police are present. . . .” It further found that “loitering in public places by criminal street gang members creates a justifiable fear for the safety of persons and property in the area” and that “aggressive action is necessary to preserve the city’s streets and other public places so that the public may use such places without fear.” Moreover, the council concluded that the city “has an interest in discouraging all persons from loitering in public places with criminal gang members.”
The ordinance creates a criminal offense punishable by a fine of up to $500, imprisonment for not more than 6 months, and a requirement to perform up to 120 hr of community service. Commission of the offense involves four predicates. First, the police officer must reasonably believe that at least one of the two or more persons present in a “public place” is a “criminal street gang member.” Second, the persons must be “loitering,” which the ordinance defines as “remaining in any one place with no apparent purpose.” Third, the officer must then order “all” of the persons to disperse and remove themselves “from the area.” Fourth, a person must disobey the officer’s order. If any person, whether a gang member or not, disobeys the officer’s order, that person is guilty of violating the ordinance.
The ordinance states in pertinent part:
(1) Whenever a police officer observes a person whom he reasonably believes to be a criminal street gang member loitering in any public place with one or more other persons, he shall order all such persons to disperse and remove themselves from the area. Any person who does not promptly obey such an order is in violation of this section.
(2) It shall be an affirmative defense to an alleged violation of this section that no person who was observed loitering was in fact a member of a criminal street gang.
(3) As used in this section:
(a) Loiter” means to remain in any one place with no apparent purpose.
(b) “Criminal street gang” means any ongoing organization, association in fact or group of three or more persons, whether formal or informal, having as one of its substantial activities the commission of one or more of the criminal acts enumerated in paragraph (3), and whose members individually or collectively engage in or have engaged in a pattern of criminal gang activity.
(c) “Public place” means the public way and any other location open to the public, whether publicly or privately owned.
(4) Any person who violates this Section is subject to a fine of not less than $100 and not more than $500 for each offense, or imprisonment for not more than 6 months, or both.
In addition to or instead of the above penalties, any person who violates this section may be required to perform up to 120 hr of community service. . . .
Two months after the ordinance was adopted, the Chicago Police Department promulgated General Order 92-4 to provide guidelines to govern its enforcement. That order purported to establish limitations on the enforcement discretion of police officers “to ensure that the anti-gang loitering ordinance is not enforced in an arbitrary or discriminatory way.” The limitations confine the authority to arrest gang members who violate the ordinance to sworn “members of the Gang Crime Section” and certain other designated officers, and establish detailed criteria for defining street gangs and membership in such gangs. In addition, the order directs district commanders to “designate areas in which the presence of gang members has a demonstrable effect on the activities of law abiding persons in the surrounding community,” and provides that the ordinance “will be enforced only within the designated areas.” The City, however, does not release the locations of these “designated areas” to the public.
During the 3 years of its enforcement, the police issued over 89,000 dispersal orders and arrested over 42,000 people for violating the ordinance. There were 5,251 arrests under the ordinance in 1993, 15,660 in 1994, and 22,056 in 1995. In the ensuing enforcement proceedings, two trial judges upheld the constitutionality of the ordinance, but eleven others ruled that it was invalid. In respondent Youkhana’s case, the trial judge held that the “ordinance fails to notify individuals what conduct is prohibited, and it encourages arbitrary and capricious enforcement by police.”
The City believes that the ordinance resulted in a significant decline in gang-related homicides. It notes that in 1995, the last year the ordinance was enforced, the gang-related homicide rate fell by 26%. In 1996, after the ordinance had been held invalid, the gang-related homicide rate rose 11%. However, gang-related homicides fell by 19% in 1997, over a year after the suspension of the ordinance. Given the myriad factors that influence levels of violence, it is difficult to evaluate the probative value of this statistical evidence, or to reach any firm conclusion about the ordinance’s efficacy. . . .
Reasoning
The basic factual predicate for the City’s ordinance is not in dispute. As the City argues in its brief, “the very presence of a large collection of obviously brazen, insistent, and lawless gang members and hangers-on on the public ways intimidates residents, who become afraid even to leave their homes and go about their business. That, in turn, imperils community residents’ sense of safety and security, detracts from property values, and can ultimately destabilize entire neighborhoods.” The findings in the ordinance explain that it was motivated by these concerns. We have no doubt that a law that directly prohibited such intimidating conduct would be constitutional, but this ordinance broadly covers a significant amount of additional activity. Uncertainty about the scope of that additional coverage provides the basis for respondents’ claim that the ordinance is too vague.
In fact, the City already has several laws that serve this purpose. . . . Deputy Superintendent Cooper, the only representative of the police department at the Committee on Police and Fire hearing on the ordinance before the Chicago City Council, testified that 90% of the conduct people complained that they were being arrested for was actually a criminal offense for which people could be arrested even absent the gang ordinance. These offenses included intimidation, criminal drug conspiracy, and mob action.
We are confronted at the outset with the City’s claim that it was improper for the state courts to conclude that the ordinance is invalid on its face. . . . An enactment . . . may be impermissibly vague because it fails to establish standards for the police and public that are sufficient to guard against the arbitrary deprivation of liberty interests. . . . As the United States recognizes, the freedom to loiter for innocent purposes is part of the “liberty” protected by the Due Process Clause of the Fourteenth Amendment. We have expressly identified this “right to move from one place to another according to inclination” as “an attribute of personal liberty” protected by the Constitution. . . . Indeed, it is apparent that an individual’s decision to remain in a public place of his choice is as much a part of his liberty as the freedom of movement inside frontiers that is “a part of our heritage” or the right to move “to whatsoever place one’s own inclination may direct.”
Vagueness may invalidate a criminal law for either of two independent reasons. First, it may fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits; second, it may authorize and even encourage arbitrary and discriminatory enforcement. Accordingly, we first consider whether the ordinance provides fair notice to the citizen and then discuss its potential for arbitrary enforcement.
“It is established that a law fails to meet the requirements of the Due Process Clause if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits. . . .” The Illinois Supreme Court recognized that the term loiter may have a common and accepted meaning, but the definition of that term in this ordinance--“to remain in any one place with no apparent purpose”--does not. It is difficult to imagine how any citizen of the city of Chicago standing in a public place with a group of people would know if he or she had an “apparent purpose.” If she were talking to another person, would she have an apparent purpose? If she were frequently checking her watch and looking expectantly down the street, would she have an apparent purpose? . . . “The purpose simply to stand on a corner cannot be an ‘apparent purpose’ under the ordinance; if it were, the ordinance would prohibit nothing at all.”
Since the city cannot conceivably have meant to criminalize each instance a citizen stands in public with a gang member, the vagueness that dooms this ordinance is not the product of uncertainty about the normal meaning of “loitering” but rather about what loitering is covered by the ordinance and what is not. The Illinois Supreme Court emphasized the law’s failure to distinguish between innocent conduct and conduct threatening harm. Its decision followed the precedent set by a number of state courts that have upheld ordinances that criminalize loitering combined with some other overt act or evidence of criminal intent. However, state courts have uniformly invalidated laws that do not join the term loitering with a second specific element of the crime.
One of the trial courts that invalidated the ordinance gave the following illustration: “Suppose a group of gang members were playing basketball in the park, while waiting for a drug delivery. Their apparent purpose is that they are in the park to play ball. The actual purpose is that they are waiting for drugs. Under this definition of loitering, a group of people innocently sitting in a park discussing their futures would be arrested, while the ‘basketball players’ awaiting a drug delivery would be left alone.”
The City’s principal response to this concern about adequate notice is that loiterers are not subject to sanction until after they have failed to comply with an officer’s order to disperse. “Whatever problem is created by a law that criminalizes conduct people normally believe to be innocent is solved when persons receive actual notice from a police order of what they are expected to do.” We find this response unpersuasive for least two reasons.
First, the purpose of the fair notice requirement is to enable the ordinary citizen to conform his or her conduct to the law. “No one may be required at peril of life, liberty or property to speculate as to the meaning of penal statutes.” Although it is true that a loiterer is not subject to criminal sanctions unless he or she disobeys a dispersal order, the loitering is the conduct that the ordinance is designed to prohibit. If the loitering is in fact harmless and innocent, the dispersal order itself is an unjustified impairment of liberty. . . . The police are able to decide arbitrarily which members of the public they will order to disperse. Because an officer may issue an order only after prohibited conduct has already occurred, it cannot provide the kind of advance notice that will protect the putative loiterer from being ordered to disperse. Such an order cannot retroactively give adequate warning of the boundary between the permissible and the impermissible applications of the law.
Second, the terms of the dispersal order compound the inadequacy of the notice afforded by the ordinance. It provides that the officer “shall order all such persons to disperse and remove themselves from the area.” This vague phrasing raises a host of questions. After such an order issues, how long must the loiterers remain apart? How far must they move? If each loiterer walks around the block and they meet again at the same location, are they subject to arrest or merely to being ordered to disperse again? As we do here, we have found vagueness in a criminal statute exacerbated by the use of the standards of “neighborhood” and “locality.” Both terms “are elastic and, dependent upon circumstances, may be equally satisfied by areas measured by rods or by miles.”
Lack of clarity in the description of the loiterer’s duty to obey a dispersal order might not render the ordinance unconstitutionally vague if the definition of the forbidden conduct were clear, but it does buttress our conclusion that the entire ordinance fails to give the ordinary citizen adequate notice of what is forbidden and what is permitted. The Constitution does not permit a legislature to “set a net large enough to catch all possible offenders, and leave it to the courts to step inside and say who could be rightfully detained, and who should be set at large.” . . . This ordinance is therefore vague “not in the sense that it requires a person to conform his conduct to an imprecise but comprehensible normative standard, but rather in the sense that no standard of conduct is specified at all.” . . .
The broad sweep of the ordinance also violates “the requirement that a legislature establish minimal guidelines to govern law enforcement.” There are no such guidelines in the ordinance. In any public place in the city of Chicago, persons who stand or sit in the company of a gang member may be ordered to disperse unless their purpose is apparent. The mandatory language in the enactment directs the police to issue an order without first making any inquiry about their possible purposes. It matters not whether the reason that a gang member and his father, for example, might loiter near Wrigley Field is to rob an unsuspecting fan or just to get a glimpse of Sammy Sosa leaving the ballpark; in either event, if their purpose is not apparent to a nearby police officer, she may--indeed, she “shall”--order them to disperse.
Recognizing that the ordinance does reach a substantial amount of innocent conduct, we turn, then, to its language to determine if it “necessarily entrusts lawmaking to the moment-to-moment judgment of the policeman on his beat.” As we discussed in the context of fair notice, the principal source of the vast discretion conferred on the police in this case is the definition of loitering as “to remain in any one place with no apparent purpose.”
As the Illinois Supreme Court interprets that definition, it “provides absolute discretion to police officers to determine what activities constitute loitering.” We have no authority to construe the language of a state statute more narrowly than the construction given by that State’s highest court. “The power to determine the meaning of a statute carries with it the power to prescribe its extent and limitations as well as the method by which they shall be determined.”
Nevertheless, the City disputes the Illinois Supreme Court’s interpretation, arguing that the text of the ordinance limits the officer’s discretion in three ways. First, it does not permit the officer to issue a dispersal order to anyone who is moving along or who has an apparent purpose. Second, it does not permit an arrest if individuals obey a dispersal order. Third, no order can issue unless the officer reasonably believes that one of the loiterers is a member of a criminal street gang.
Even putting to one side our duty to defer to a state court’s construction of the scope of a local enactment, we find each of these limitations insufficient. That the ordinance does not apply to people who are moving--that is, to activity that would not constitute loitering under any possible definition of the term--does not even address the question of how much discretion the police enjoy in deciding which stationary persons to disperse under the ordinance. Similarly, that the ordinance does not permit an arrest until after a dispersal order has been disobeyed does not provide any guidance to the officer deciding whether such an order should issue. The “no apparent purpose” standard for making that decision is inherently subjective because its application depends on whether some purpose is “apparent” to the officer on the scene.
Presumably, an officer would have discretion to treat some purposes--perhaps a purpose to engage in idle conversation or simply to enjoy a cool breeze on a warm evening--as too frivolous to be apparent if he suspected a different ulterior motive. . . .
It is true, as the City argues, that the requirement that the officer reasonably believe that a group of loiterers contains a gang member does place a limit on the authority to order dispersal. That limitation would no doubt be sufficient if the ordinance only applied to loitering that had an apparently harmful purpose or effect, or possibly if it only applied to loitering by persons reasonably believed to be criminal gang members. But this ordinance, for reasons that are not explained in the findings of the city council, requires no harmful purpose and applies to nongang members as well as suspected gang members. It applies to everyone in the city who may remain in one place with one suspected gang member as long as their purpose is not apparent to an officer observing them. Friends, relatives, teachers, counselors, or even total strangers might unwittingly engage in forbidden loitering if they happen to engage in idle conversation with a gang member.
Ironically, the definition of loitering in the Chicago ordinance not only extends its scope to encompass harmless conduct but also has the perverse consequence of excluding from its coverage much of the intimidating conduct that motivated its enactment. As the city council’s findings demonstrate, the most harmful gang loitering is motivated either by an apparent purpose to publicize the gang’s dominance of certain territory, thereby intimidating nonmembers, or by an equally apparent purpose to conceal ongoing commerce in illegal drugs. As the Illinois Supreme Court has not placed any limiting construction on the language in the ordinance, we must assume that the ordinance means what it says and that it has no application to loiterers whose purpose is apparent. The relative importance of its application to harmless loitering is magnified by its inapplicability to loitering that has an obviously threatening or illicit purpose.
Finally, in its opinion striking down the ordinance, the Illinois Supreme Court refused to accept the general order issued by the police department as a sufficient limitation on the “vast amount of discretion” granted to the police in its enforcement. That the police have adopted internal rules limiting their enforcement to certain designated areas in the city would not provide a defense to a loiterer who might be arrested elsewhere. Nor could a person who knowingly loitered with a well-known gang member anywhere in the city safely assume that they would not be ordered to disperse no matter how innocent and harmless their loitering might be.
Holding
In our judgment, the Illinois Supreme Court correctly concluded that the ordinance does not provide sufficiently specific limits on the enforcement discretion of the police “to meet constitutional standards for definiteness and clarity.” We recognize the serious and difficult problems testified to by the citizens of Chicago that led to the enactment of this ordinance. “We are mindful that the preservation of liberty depends in part on the maintenance of social order.” However, in this instance, the City has enacted an ordinance that affords too much discretion to the police and too little notice to citizens who wish to use the public streets.
Accordingly, the judgment of the Supreme Court of Illinois is affirmed.
Dissenting, Scalia, J.
Until the ordinance that is before us today was adopted, the citizens of Chicago were free to stand about in public places with no apparent purpose--to engage, that is, in conduct that appeared to be loitering. In recent years, however, the city has been afflicted with criminal street gangs. As reflected in the record before us, these gangs congregated in public places to deal in drugs and to terrorize the neighborhoods by demonstrating control over their “turf.” Many residents of the inner city felt that they were prisoners in their own homes. Once again, Chicagoans decided that to eliminate the problem, it was worth restricting some of the freedom that they once enjoyed. The means they took was similar to the second, and more mild, example given above rather than the first: Loitering was not made unlawful, but when a group of people occupied a public place without an apparent purpose and in the company of a known gang member, police officers were authorized to order them to disperse, and the failure to obey such an order was made unlawful. The minor limitation upon the free State of nature that this prophylactic arrangement imposed upon all Chicagoans seemed to them (and it seems to me) a small price to pay for liberation of their streets.
The majority today invalidates this perfectly reasonable measure . . . by elevating loitering to a constitutionally guaranteed right and by discerning vagueness where, according to our usual standards, none exists. . . . Respondent Jose Renteria--who admitted that he was a member of the Satan Disciples gang--was observed by the arresting officer loitering on a street corner with other gang members. The officer issued a dispersal order, but when she returned to the same corner 15–20 min later, Renteria was still there with his friends, whereupon he was arrested. In another example, respondent Daniel Washington and several others--who admitted they were members of the Vice Lords gang--were observed by the arresting officer loitering in the street, yelling at passing vehicles, stopping traffic, and preventing pedestrians from using the sidewalks. The arresting officer issued a dispersal order, issued another dispersal order later when the group did not move, and finally arrested the group when they were found loitering in the same place still later. Finally, respondent Gregorio Gutierrez--who had previously admitted to the arresting officer his membership in the Latin Kings gang--was observed loitering with two other men. The officer issued a dispersal order, drove around the block, and arrested the men after finding them in the same place upon his return. . . .
In our democratic system, how much harmless conduct to proscribe is not a judgment to be made by the courts. So long as constitutionally guaranteed rights are not affected . . . all sorts of perfectly harmless activity by millions of perfectly innocent people can be forbidden--riding a motorcycle without a safety helmet, for example, starting a campfire in a national forest, or selling a safe and effective drug not yet approved. . . . All of these acts are entirely innocent and harmless in themselves, but because of the risk of harm that they entail, the freedom to engage in them has been abridged. The citizens of Chicago have decided that depriving themselves of the freedom to “hang out” with a gang member is necessary to eliminate pervasive gang crime and intimidation--and that the elimination of the one is worth the deprivation of the other. This Court has no business second-guessing either the degree of necessity or the fairness of the trade.
Dissenting, Thomas, J.
The duly elected members of the Chicago City Council enacted the ordinance at issue as part of a larger effort to prevent gangs from establishing dominion over the public streets. By invalidating Chicago’s ordinance, I fear that the Court has unnecessarily sentenced law-abiding citizens to lives of terror and misery. The ordinance is not vague. . . . Nor does it violate the Due Process Clause. . . .
The human costs exacted by criminal street gangs are inestimable. In many of our Nation’s cities, gangs have “virtually overtaken certain neighborhoods, contributing to the economic and social decline of these areas and causing fear and lifestyle changes among law-abiding residents.” Gangs fill the daily lives of many of our poorest and most vulnerable citizens with a terror that the Court does not give sufficient consideration, often relegating them to the status of prisoners in their own homes. . . .
The city of Chicago has suffered the devastation wrought by this national tragedy. Last year, in an effort to curb plummeting attendance, the Chicago Public Schools hired dozens of adults to escort children to school. The youngsters had become too terrified of gang violence to leave their homes alone. The children’s fears were not unfounded. In 1996, the Chicago Police Department estimated that there were 132 criminal street gangs in the city. Between 1987 and 1994, these gangs were involved in 63,141 criminal incidents, including 21,689 nonlethal violent crimes and 894 homicides. Many of these criminal incidents and homicides result from gang “turf battles,” which take place on the public streets and place innocent residents in grave danger. . . . In 1996 alone, gangs were involved in 225 homicides, which was 28% of the total homicides committed in the city. . . . Nationwide, law enforcement officials estimate that as many as 31,000 street gangs, with 846,000 members, exist. . . .
Following . . . [their] hearings, the Chicago City Council found that “criminal street gangs establish control over identifiable areas . . . by loitering in those areas and intimidating others from entering those areas.” It further found that the mere presence of gang members “intimidates many law abiding citizens” and “creates a justifiable fear for the safety of persons and property in the area.” It is the product of this democratic process--the council’s attempt to address these social ills--that we are asked to pass judgment upon today.
As part of its ongoing effort to curb the deleterious effects of criminal street gangs, the citizens of Chicago sensibly decided to return to basics. The ordinance does nothing more than confirm the well-established principle that the police have the duty and the power to maintain the public peace and, when necessary, to disperse groups of individuals who threaten it. . . .
I do not suggest that a police officer enforcing the Gang Congregation Ordinance will never make a mistake. Nor do I overlook the possibility that a police officer . . . might enforce the ordinance in an arbitrary or discriminatory way. But our decisions should not turn on the proposition that such an event will be anything but rare. An individual is always free to challenge the constitutionality of an arrest in court.
The . . . conclusion that the ordinance fails to give the ordinary citizen adequate notice of what is forbidden and what is permitted is similarly untenable. There is nothing “vague” about an order to disperse. . . . It is safe to assume that the vast majority of people who are ordered by the police to “disperse and remove themselves from the area” will have little difficulty understanding how to comply.
Today, the Court focuses extensively on the “rights” of gang members and their companions. It can safely do so--the people who will have to live with the consequences of today’s opinion do not live in our neighborhoods. Rather, the people who will suffer . . . are . . . people who have seen their neighborhoods literally destroyed by gangs and violence and drugs. They are good, decent people who must struggle to overcome their desperate situation, against all odds, in order to raise their families, earn a living, and remain good citizens. As one resident described, “There is only about maybe 1 or 2% of the people in the city causing these problems maybe, but it’s keeping 98% of us in our houses and off the streets and afraid to shop.” By focusing exclusively on the imagined “rights” of the 2%, the Court today has denied our most vulnerable citizens . . . “freedom of movement.” And that is a shame. I respectfully dissent.
Brown v. Entertainment Merchants Association, __ U.S.___, 131 S. Ct. 2729 (2011), Opinion by: Scalia, J.
Issue
We consider whether a California law imposing restrictions on violent video games comports with the First Amendment.
Facts
California Assembly Bill 1179 (2005), Cal. Civ. Code Ann. §§ 1746–1746.5, prohibits the sale or rental of “violent video games” to minors unless accompanied by an adult, and requires their packaging to be labeled “18.” The Act covers games “in which the range of options available to a player includes killing, maiming, dismembering, or sexually assaulting an image of a human being, if those acts are depicted” in a manner that “[a] reasonable person, considering the game as a whole, would find appeals to a deviant or morbid interest of minors,” that is, “patently offensive to prevailing standards in the community as to what is suitable for minors,” and that “causes the game, as a whole, to lack serious literary, artistic, political, or scientific value for minors.” Violation of the Act is punishable by a civil fine of up to $1,000.
Respondents, representing the video-game and software industries, brought a pre-enforcement challenge to the Act in the U.S. District Court for the Northern District of California. That court concluded that the Act violated the First Amendment and permanently enjoined its enforcement.
California correctly acknowledges that video games qualify for First Amendment protection. The Free Speech Clause exists principally to protect discourse on public matters, but we have long recognized that it is difficult to distinguish politics from entertainment, and dangerous to try. “Everyone is familiar with instances of propaganda through fiction. What is one man’s amusement, teaches another’s doctrine.” Like the protected books, plays, and movies that preceded them, video games communicate ideas--and even social messages--through many familiar literary devices (such as characters, dialogue, plot, and music) and through features distinctive to the medium (such as the player’s interaction with the virtual world). That suffices to confer First Amendment protection. Under our Constitution, “esthetic and moral judgments about art and literature . . . are for the individual to make, not for the Government to decree, even with the mandate or approval of a majority.” And whatever the challenges OMIT hyphen of applying the Constitution to ever-advancing technology, “the basic principles of freedom of speech and the press, like the First Amendment’s command, do not vary” when a new and different medium for communication appears.
The most basic of those principles is this: “[A]s a general matter . . . government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.” There are of course exceptions. “‘From 1791 to the present’ . . . the First Amendment has ‘permitted restrictions upon the content of speech in a few limited areas,’ and has never ‘include[d] a freedom to disregard these traditional limitations.’” These limited areas--such as obscenity, incitement, and fighting words--represent “well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.”
California does not argue that it is empowered to prohibit selling offensively violent works to adults. . . . Instead, it wishes to create a wholly new category of content-based regulation that is permissible only for speech directed at children. That is unprecedented and mistaken. “[M]inors are entitled to a significant measure of First Amendment protection” . . . . No doubt a State possesses legitimate power to protect children from harm, but that does not include a free-floating power to restrict the ideas to which children may be exposed. “Speech that is neither obscene . . . nor subject to some other legitimate proscription cannot be suppressed solely to protect the young from ideas or images that a legislative body thinks unsuitable for them.”
California’s argument would fare better if there were a longstanding tradition in this country of specially restricting children’s access to depictions of violence, but there is none. Certainly the books we give children to read--or read to them when they are younger--contain no shortage of gore. Grimm’s Fairy Tales, for example, are grim indeed. As her just deserts for trying to poison Snow White, the wicked queen is made to dance in red hot slippers “till she fell dead on the floor, a sad example of envy and jealousy.” Cinderella’s evil stepsisters have their eyes pecked out by doves. And Hansel and Gretel (children!) kill their captor by baking her in an oven.
High-school reading lists are full of similar fare. Homer’s Odysseus blinds Polyphemus the Cyclops by grinding out his eye with a heated stake. In the Inferno, Dante and Virgil watch corrupt politicians struggle to stay submerged beneath a lake of boiling pitch, lest they be skewered by devils above the surface. And Golding’s Lord of the Flies recounts how a schoolboy called Piggy is savagely murdered by other children while marooned on an island. . . .
California claims that video games present special problems because they are “interactive,” in that the player participates in the violent action on screen and determines its outcome. The latter feature is nothing new: Since at least the publication of The Adventures of You: Sugarcane Island in 1969, young readers of choose-your-own-adventure stories have been able to make decisions that determine the plot by following instructions about which page to turn to. As for the argument that video games enable participation in the violent action, that seems to us more a matter of degree than of kind. As Judge Posner of the Seventh Circuit Court of Appeals has observed, all literature is interactive. “[T]he better it is, the more interactive. Literature when it is successful draws the reader into the story, makes him identify with the characters, invites him to judge them and quarrel with them, to experience their joys and sufferings as the reader’s own.”
Justice Alito has done considerable independent research to identify video games in which “the violence is astounding.” “Victims are dismembered, decapitated, disemboweled, set on fire, and chopped into little pieces. . . . Blood gushes, splatters, and pools.” Justice Alito recounts all these disgusting video games in order to disgust us--but disgust is not a valid basis for restricting expression. And the same is true of Justice Alito’s description of those video games he has discovered that have a racial or ethnic motive for their violence--“‘ethnic cleansing’ [of] . . . African Americans, Latinos, or Jews.” To what end does he relate this? Does it somehow increase the “aggressiveness” that California wishes to suppress? Who knows? But it does arouse the reader’s ire, and the reader’s desire to put an end to this horrible message. Thus, ironically, Justice Alito’s argument highlights the precise danger posed by the California Act: that the ideas expressed by speech--whether it be violence, or gore, or racism--and not its objective effects, may be the real reason for governmental proscription.
Because the Act imposes a restriction on the content of protected speech, it is invalid unless California can demonstrate that it passes strict scrutiny--that is, unless it is justified by a compelling government interest and is narrowly drawn to serve that interest. The State must specifically identify an “actual problem” in need of solving, and the curtailment of free speech must be actually necessary to the solution. That is a demanding standard. “It is rare that a regulation restricting speech because of its content will ever be permissible.”
California cannot meet that standard. . . . The State’s evidence is not compelling. California relies primarily on the research of Dr. Craig Anderson and a few other research psychologists whose studies purport to show a connection between exposure to violent video games and harmful effects on children. These studies have been rejected by every court to consider them, and with good reason: They do not prove that violent video games cause minors to act aggressively. Instead, “[n]early all of the research is based on correlation, not evidence of causation, and most of the studies suffer from significant, admitted flaws in methodology.” They show at best some correlation between exposure to violent entertainment and minuscule real-world effects, such as children’s feeling more aggressive or making louder noises in the few minutes after playing a violent game than after playing a nonviolent game.
Even taking for granted Dr. Anderson’s conclusions that violent video games produce some effect on children’s feelings of aggression, those effects are both small and indistinguishable from effects produced by other media. In his testimony in a similar lawsuit, Dr. Anderson admitted that the “effect sizes” of children’s exposure to violent video games are “about the same” as that produced by their exposure to violence on television. And he admits that the same effects have been found when children watch cartoons starring Bugs Bunny or the Road Runner, or when they play video games like Sonic the Hedgehog that are rated “E” or even when they “vie[w] a picture of a gun.”
Of course, California has (wisely) declined to restrict Saturday morning cartoons, the sale of games rated for young children, or the distribution of pictures of guns. The consequence is that its regulation is wildly underinclusive when judged against its asserted justification, which in our view is alone enough to defeat it. Underinclusiveness raises serious doubts about whether the government is in fact pursuing the interest it invokes, rather than disfavoring a particular speaker or viewpoint. Here, California has singled out the purveyors of video games for disfavored treatment--at least when compared to booksellers, cartoonists, and movie producers--and has given no persuasive reason why.
The Act is also seriously underinclusive in another respect. . . . The California Legislature is perfectly willing to leave this dangerous, mind-altering material in the hands of children so long as one parent (or even an aunt or uncle) says it’s OK. And there are not even any requirements as to how this parental or avuncular relationship is to be verified; apparently the child’s or putative parent’s, aunt’s, or uncle’s say-so suffices. That is not how one addresses a serious social problem.
California claims that the Act is justified in aid of parental authority: By requiring that the purchase of violent video games can be made only by adults, the Act ensures that parents can decide what games are appropriate. At the outset, we note our doubts that punishing third parties for conveying protected speech to children just in case their parents disapprove of that speech is a proper governmental means of aiding parental authority. Accepting that position would largely undermine the rule that “only in relatively narrow and well-defined circumstances may government bar public dissemination of protected materials to [minors].”
The video-game industry has in place a voluntary rating system designed to inform consumers about the content of games. The system, implemented by the Entertainment Software Rating Board (ESRB), assigns age-specific ratings to each video game submitted: EC (Early Childhood), E (Everyone), E10+ (Everyone 10 and older), T (Teens), M (17 and older), and AO (Adults Only--18 and older). The Video Software Dealers Association encourages retailers to prominently display information about the ESRB system in their stores; to refrain from renting or selling adults-only games to minors; and to rent or sell “M” rated games to minors only with parental consent. In 2009, the Federal Trade Commission (FTC) found that, as a result of this system, “the video game industry outpaces the movie and music industries” in “(1) restricting target-marketing of mature-rated products to children, (2) clearly and prominently disclosing rating information, and (3) restricting children’s access to mature-rated products at retail.” This system does much to ensure that minors cannot purchase seriously violent games on their own and that parents who care about the matter can readily evaluate the games their children bring home. Filling the remaining modest gap in concerned-parents’ control can hardly be a compelling state interest.
And finally, the Act’s purported aid to parental authority is vastly overinclusive. Not all of the children who are forbidden to purchase violent video games on their own have parents who care whether they purchase violent video games. While some of the legislation’s effect may indeed be in support of what some parents of the restricted children actually want, its entire effect is only in support of what the State thinks parents ought to want. . . .
Holding
We have no business passing judgment on the view of the California Legislature that violent video games (or, for that matter, any other forms of speech) corrupt the young or harm their moral development. Our task is only to say whether or not such works constitute a “well-defined and narrowly limited clas[s] of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem,” and if not, whether the regulation of such works is justified by that high degree of necessity we have described as a compelling state interest (it is not). Even where the protection of children is the object, the constitutional limits on governmental action apply.
As a means of protecting children from portrayals of violence, the legislation is seriously underinclusive, not only because it excludes portrayals other than video games but also because it permits a parental or avuncular veto. And as a means of assisting concerned parents, it is seriously overinclusive because it abridges the First Amendment rights of young people whose parents (and aunts and uncles) think violent video games are a harmless pastime. . . .
Breyer, J., dissenting.
California’s law imposes no more than a modest restriction on expression. The statute prevents no one from playing a video game, it prevents no adult from buying a video game, and it prevents no child or adolescent from obtaining a game provided a parent is willing to help. All it prevents is a child or adolescent from buying, without a parent’s assistance, a gruesomely violent video game of a kind that the industry itself tells us it wants to keep out of the hands of those under the age of 17. . . . .
The interest that California advances in support of the statute is compelling. As this Court has previously described that interest, it consists of both (1) the “basic” parental claim “to authority in their own household to direct the rearing of their children,” which makes it proper to enact “laws designed to aid discharge of [parental] responsibility,” and (2) the State’s “independent interest in the well-being of its youth.”
As to the need to help parents guide their children, the Court noted in 1968 that “parental control or guidance cannot always be provided.” Today, 5.3 million grade-school-age children of working parents are routinely home alone. Thus, it has, if anything, become more important to supplement parents’ authority to guide their children’s development.
As to the State’s independent interest, we have pointed out that juveniles are more likely to show a “lack of maturity’” and are “more vulnerable or susceptible to negative influences and outside pressures” and that their “character . . . is not as well formed as that of an adult.” And we have therefore recognized “a compelling interest in protecting the physical and psychological well-being of minors. . . .”
There are many scientific studies that support California’s views. Social scientists, for example, have found causal evidence that playing these games results in harm. Longitudinal studies, which measure changes over time, have found that increased exposure to violent video games causes an increase in aggression over the same period. Experimental studies in laboratories have found that subjects randomly assigned to play a violent video game subsequently displayed more characteristics of aggression than those who played nonviolent games. . . . .
I can find no “less restrictive” alternative to California’s law that would be “at least as effective.” The . . . voluntary system has serious enforcement gaps. . . . . [A]s of the FTC’s most recent update to Congress, 20% of those under 17 are still able to buy M-rated video games, and, breaking down sales by store, one finds that this number rises to nearly 50% in the case of one large national chain. . . . The industry also argues for an alternative technological solution, namely, “filtering at the console level.” But it takes only a quick search of the Internet to find guides explaining how to circumvent any such technological controls. . . .
The upshot is that California’s statute, as applied to its heartland of applications (i.e., buyers under 17; extremely violent, realistic video games), imposes a restriction on speech that is modest at most.
I add that the majority’s different conclusion creates a serious anomaly in First Amendment law. [A] State can prohibit the sale to minors of depictions of nudity; today the Court makes clear that a State cannot prohibit the sale to minors of the most violent interactive video games. But what sense does it make to forbid selling to a 13-year-old boy a magazine with an image of a nude woman, while protecting a sale to that 13-year-old of an interactive video game in which he actively, but virtually, binds and gags the woman, then tortures and kills her? What kind of First Amendment would permit the government to protect children by restricting sales of that extremely violent video game only when the woman--bound, gagged, tortured, and killed--is also topless? . . . [E]xtreme violence, where interactive, and without literary, artistic, or similar justification, can prove at least as, if not more, harmful to children as photographs of nudity. And the record here is more than adequate to support such a view. . . .
Chapter 12
Safford Unified School District v. Redding, 129 S. Ct. 2633, 557 U.S. ___ (2009), Opinion by: Souter, J.
Issue
The issue here is whether a 13-year-old student’s Fourth Amendment right was violated when she was subjected to a search of her bra and underpants by school officials acting on reasonable suspicion that she had brought forbidden prescription and over-the-counter drugs to school.
Facts
The events immediately prior to the search in question began in 13-year-old Savana Redding’s math class at Safford Middle School one October day in 2003. The assistant principal of the school, Kerry Wilson, came into the room and asked Savana to go to his office. There, he showed her a day planner, unzipped and open flat on his desk, in which there were several knives, lighters, a permanent marker, and a cigarette. Wilson asked Savana whether the planner was hers; she said it was, but that a few days before, she had lent it to her friend, Marissa Glines. Savana stated that none of the items in the planner belonged to her. Wilson then showed Savana four white prescription-strength ibuprofen 400-mg pills, and one over-the-counter blue naproxen 200-mg pill, all used for pain and inflammation but banned under school rules without advance permission. He asked Savana whether she knew anything about the pills. Savana answered that she did not. Wilson then told Savana that he had received a report that she was giving these pills to fellow students; Savana denied it and agreed to let Wilson search her belongings. Helen Romero, an administrative assistant, came into the office, and together with Wilson, they searched Savana’s backpack, finding nothing.
At that point, Wilson instructed Romero to take Savana to the school nurse’s office to search her clothes for pills. Romero and the nurse, Peggy Schwallier, asked Savana to remove her jacket, socks, and shoes, leaving her in stretch pants and a T-shirt (both without pockets), which she was then asked to remove. Finally, Savana was told to pull her bra out and to the side and shake it, and to pull out the elastic on her underpants, thus exposing her breasts and pelvic area to some degree. No pills were found. Savana’s mother filed suit against Safford Unified School District #1, Wilson, Romero, and Schwallier for conducting a strip search in violation of Savana’s Fourth Amendment rights. The District Court for the District of Arizona granted the motion to dismiss the suit on the ground that there was no Fourth Amendment violation, and a panel of the Ninth Circuit affirmed. A closely divided circuit sitting en banc, however, reversed. . . . [T]he Ninth Circuit held that the strip search was unjustified under the Fourth Amendment test for searches of children by school officials set out in New Jersey v. T.L.O.
Reasoning
The Fourth Amendment “right of the people to be secure in their persons . . . against unreasonable searches and seizures” generally requires a law enforcement officer to have probable cause for conducting a search. “Probable cause exists where ‘the facts and circumstances within [an officer’s] knowledge and of which [he] had reasonably trustworthy information [are] sufficient in themselves to warrant a man of reasonable caution in the belief that’ an offense has been or is being committed.” In T.L.O., we recognized that the school setting “requires some modification of the level of suspicion of illicit activity needed to justify a search,” and held that for searches by school officials, “a careful balancing of governmental and private interests suggests that the public interest is best served by a Fourth Amendment standard of reasonableness that stops short of probable cause.” We have thus applied a standard of reasonable suspicion to determine the legality of a school administrator’s search of a student and have held that a school search “will be permissible in its scope when the measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction.” A number of our cases on probable cause have an implicit bearing on the reliable knowledge element of reasonable suspicion, as we have attempted to flesh out the knowledge component by looking to the degree to which known facts imply prohibited conduct, the specificity of the information received, and the reliability of its source. At the end of the day, however, we have realized that these factors cannot rigidly control, and we have come back to saying that the standards are “fluid concepts that take their substantive content from the particular contexts” in which they are being assessed. Perhaps the best that can be said generally about the required knowledge component of probable cause for a law enforcement officer’s evidence search is that it raise a “fair probability,” or a “substantial chance,” of discovering evidence of criminal activity. The lesser standard for school searches could as readily be described as a moderate chance of finding evidence of wrongdoing. In this case, the school’s policies strictly prohibit the nonmedical use, possession, or sale of any drug on school grounds, including “‘[a]ny prescription or over-the-counter drug, except those for which permission to use in school has been granted pursuant to Board policy.’”
A week before Savana was searched, another student, Jordan Romero (no relation of the school’s administrative assistant), told the principal and Assistant Principal Wilson that “certain students were bringing drugs and weapons on campus” and that he had been sick after taking some pills that “he got from a classmate.” On the morning of October 8, the same boy handed Wilson a white pill that he said Marissa Glines had given him. He told Wilson that students were planning to take the pills at lunch. Wilson learned from Peggy Schwallier, the school nurse, that the pill was ibuprofen 400 mg, available only by prescription. Wilson then called Marissa out of class. Outside the classroom, Marissa’s teacher handed Wilson the day planner, found within Marissa’s reach, containing various contraband items. Wilson escorted Marissa back to his office. In the presence of Helen Romero, Wilson requested Marissa to turn out her pockets and open her wallet. Marissa produced a blue pill, several white ones, and a razor blade. Wilson asked where the blue pill came from, and Marissa answered, “I guess it slipped in when she gave me the IBU 400s.” When Wilson asked whom she meant, Marissa replied, “Savana Redding.” Wilson then enquired about the day planner and its contents; Marissa denied knowing anything about them. Wilson did not ask Marissa any follow-up questions to determine whether there was any likelihood that Savana presently had pills: neither asking when Marissa received the pills from Savana nor where Savana might be hiding them. Schwallier did not immediately recognize the blue pill, but information provided through a poison control hotline indicated that the pill was a 200-mg dose of an anti-inflammatory drug, generically called naproxen, available over the counter. At Wilson’s direction, Marissa was then subjected to a search of her bra and underpants by Romero and Schwallier, as Savana was later on. The search revealed no additional pills. It was at this juncture that Wilson called Savana into his office and showed her the day planner. Their conversation established that Savana and Marissa were on friendly terms: While she denied knowledge of the contraband, Savana admitted that the day planner was hers and that she had lent it to Marissa. Wilson had other reports of their friendship from staff members who had identified Savana and Marissa as part of an unusually rowdy group at the school’s opening dance in August, during which alcohol and cigarettes were found in the girls’ bathroom. Wilson had reason to connect the girls with this contraband, for Wilson knew that Jordan Romero had told the principal that before the dance, he had been at a party at Savana’s house where alcohol was served. Marissa’s statement that the pills came from Savana was thus sufficiently plausible to warrant suspicion that Savana was involved in pill distribution.
This suspicion of Wilson’s was enough to justify a search of Savana’s backpack and outer clothing. If a student is reasonably suspected of giving out contraband pills, she is reasonably suspected of carrying them on her person and in the carryall that has become an item of student uniform in most places today. If Wilson’s reasonable suspicion of pill distribution were not understood to support searches of outer clothes and backpack, it would not justify any search worth making. And the look into Savana’s bag, in her presence and in the relative privacy of Wilson’s office, was not excessively intrusive, any more than Romero’s subsequent search of her outer clothing. Here, it is that the parties part company, with Savana’s claim that extending the search at Wilson’s behest to the point of making her pull out her underwear was constitutionally unreasonable. The exact label for this final step in the intrusion is not important, though strip search is a fair way to speak of it. Romero and Schwallier directed Savana to remove her clothes down to her underwear and then “pull out” her bra and the elastic band on her underpants. Although Romero and Schwallier stated that they did not see anything when Savana followed their instructions, we would not define strip search and its Fourth Amendment consequences in a way that would guarantee litigation about who was looking and how much was seen. The very fact of Savana’s pulling her underwear away from her body in the presence of the two officials who were able to see her necessarily exposed her breasts and pelvic area to some degree, and both subjective and reasonable societal expectations of personal privacy support the treatment of such a search as categorically distinct, requiring distinct elements of justification on the part of school authorities for going beyond a search of outer clothing and belongings. Savana’s subjective expectation of privacy against such a search is inherent in her account of it as embarrassing, frightening, and humiliating. The reasonableness of her expectation (required by the Fourth Amendment standard) is indicated by the consistent experiences of other young people similarly searched, whose adolescent vulnerability intensifies the patent intrusiveness of the exposure. The common reaction of these adolescents simply registers the obviously different meaning of a search exposing the body from the experience of nakedness or near undress in other school circumstances. Changing for gym is getting ready for play; exposing for a search is responding to an accusation reserved for suspected wrongdoers and fairly understood as so degrading that a number of communities have decided that strip searches in schools are never reasonable and have banned them no matter what the facts may be. The indignity of the search does not, of course, outlaw it, but it does implicate the rule of reasonableness as stated in T.L.O. that “the search as actually conducted [be] reasonably related in scope to the circumstances which justified the interference in the first place.” The scope will be permissible, that is, when it is “not excessively intrusive in light of the age and sex of the student and the nature of the infraction.”
Here, the content of the suspicion failed to match the degree of intrusion. Wilson knew beforehand that the pills were prescription-strength ibuprofen and over-the-counter naproxen, common pain relievers equivalent to two Advil or one Aleve. He must have been aware of the nature and limited threat of the specific drugs he was searching for, and while just about anything can be taken in quantities that will do real harm, Wilson had no reason to suspect that large amounts of the drugs were being passed around or that individual students were receiving great numbers of pills.
Nor could Wilson have suspected that Savana was hiding common painkillers in her underwear. Petitioners suggest, as a truth universally acknowledged, that “students . . . hid[e] contraband in or under their clothing” and cite a smattering of cases of students with contraband in their underwear. But when the categorically extreme intrusiveness of a search down to the body of an adolescent requires some justification in suspected facts, general background possibilities fall short; a reasonable search that extensive calls for suspicion that it will pay off. But nondangerous school contraband does not raise the specter of stashes in intimate places, and there is no evidence in the record of any general practice among Safford Middle School students of hiding that sort of thing in underwear; neither Jordan nor Marissa suggested to Wilson that Savana was doing that, and the preceding search of Marissa that Wilson ordered yielded nothing. Wilson never even determined when Marissa had received the pills from Savana; if it had been a few days before, that would weigh heavily against any reasonable conclusion that Savana presently had the pills on her person, much less in her underwear. In sum, what was missing from the suspected facts that pointed to Savana was any indication of danger to the students from the power of the drugs or their quantity, and any reason to suppose that Savana was carrying pills in her underwear. We think that the combination of these deficiencies was fatal to finding the search reasonable.
Holding
In so holding, we mean to cast no ill reflection on the assistant principal, for the record raises no doubt that his motive throughout was to eliminate drugs from his school and protect students from what Jordan Romero had gone through. Parents are known to overreact to protect their children from danger, and a school official with responsibility for safety may tend to do the same. The difference is that the Fourth Amendment places limits on the official, even with the high degree of deference that courts must pay to the educator’s professional judgment. We do mean, though, to make it clear that the T.L.O. concern to limit a school search to reasonable scope requires the support of reasonable suspicion of danger or of resort to underwear for hiding evidence of wrongdoing before a search can reasonably make the quantum leap from outer clothes and backpacks to exposure of intimate parts. The meaning of such a search, and the degradation its subject may reasonably feel, places a search that intrusive in a category of its own demanding its own specific suspicions.
Concurring in part and dissenting in part, Ginsburg, J.
Fellow student Marissa Glines, caught with pills in her pocket, accused Redding of supplying them. Asked where the blue pill among several white pills in Glines’s pocket came from, Glines answered, “I guess it slipped in when she gave me the IBU 400s.” Asked next “who is she?” Glines responded, “Savana Redding.” As the Court observes, no follow-up questions were asked. Wilson did not test Glines’s accusation for veracity by asking Glines when did Redding give her the pills, where, for what purpose. Any reasonable search for the pills would have ended when inspection of Redding’s backpack and jacket pockets yielded nothing. Wilson had no cause to suspect, based on prior experience at the school or clues in this case, that Redding had hidden pills--containing the equivalent of two Advils or one Aleve--in her underwear or body. To make matters worse, Wilson did not release Redding, to return to class or to go home, after the search. Instead, he made her sit on a chair outside his office for over 2 hr. At no point did he attempt to call her parent. Abuse of authority of that order should not be shielded by official immunity. In contrast to T.L.O., where a teacher discovered a student smoking in the lavatory and where the search was confined to the student’s purse, the search of Redding involved her body and rested on the bare accusation of another student whose reliability the assistant principal had no reason to trust. The Court’s opinion in T.L.O. plainly stated the controlling Fourth Amendment law: A search ordered by a school official, even if “justified at its inception,” crosses the constitutional boundary if it becomes “excessively intrusive in light of the age and sex of the student and the nature of the infraction.”
Here, “the nature of the [supposed] infraction,” the slim basis for suspecting Savana Redding, and her “age and sex,” establish beyond doubt that Assistant Principal Wilson’s order cannot be reconciled with this Court’s opinion in T.L.O. Wilson’s treatment of Redding was abusive, and it was not reasonable for him to believe that the law permitted it.
Concurring in the judgment in part and dissenting in part, Thomas, J.
A search of a student is permissible in scope under T.L.O. so long as it is objectively reasonable to believe that the area searched could conceal the contraband. . . . “[I]f a student brought a baseball bat on campus in violation of school policy, a search of that student’s shirt pocket would be patently unjustified.” . . . The reasonable suspicion that Redding possessed the pills for distribution purposes did not dissipate simply because the search of her backpack turned up nothing. It was eminently reasonable to conclude that the backpack was empty because Redding was secreting the pills in a place she thought no one would look. Redding would not have been the first person to conceal pills in her undergarments. Nor will she be the last after today’s decision, which announces the safest place to secrete contraband in school.
The majority compounds its error by reading the “nature of the infraction” aspect of the T.L.O. test as a license to limit searches based on a judge’s assessment of a particular school policy. According to the majority, the scope of the search was impermissible because the school official “must have been aware of the nature and limited threat of the specific drugs he was searching for” and because he “had no reason to suspect that large amounts of the drugs were being passed around, or that individual students were receiving great numbers of pills.” Thus, in order to locate a rationale for finding a Fourth Amendment violation in this case, the majority retreats from its observation that the school’s firm no-drug policy “makes sense, and there is no basis to claim that the search was unreasonable owing to some defect or shortcoming of the rule it was aimed at enforcing.” . . . [T]he Court in T.L.O. expressly rejected the proposition that the majority seemingly endorses--that “some rules regarding student conduct are by nature too ‘trivial’ to justify a search based upon reasonable suspicion.”
The majority has placed school officials in this “impossible spot” by questioning whether possession of ibuprofen and naproxen causes a severe enough threat to warrant investigation. Had the suspected infraction involved a street drug, the majority implies that it would have approved the scope of the search. In effect, then, the majority has replaced a school rule that draws no distinction among drugs with a new one that does. As a result, a full search of a student’s person for prohibited drugs will be permitted only if the Court agrees that the drug in question was sufficiently dangerous. Such a test is unworkable and unsound. School officials cannot be expected to halt searches based on the possibility that a court might later find that the particular infraction at issue is not severe enough to warrant an intrusive investigation.
Judges are not qualified to second-guess the best manner for maintaining quiet and order in the school environment. . . . Even if this Court were authorized to second-guess the importance of school rules, the Court’s assessment of the importance of this district’s policy is flawed. It is a crime to possess or use prescription-strength ibuprofen without a prescription. By prohibiting unauthorized prescription drugs on school grounds--and conducting a search to ensure students abide by that prohibition--the school rule here was consistent with a routine provision of the state criminal code. It hardly seems unreasonable for school officials to enforce a rule that, in effect, proscribes conduct that amounts to a crime. Moreover, school districts have valid reasons for punishing the unauthorized possession of prescription drugs on school property as severely as the possession of street drugs; “[t]eenage abuse of over-the-counter and prescription drugs poses an increasingly alarming national crisis.” School administrators can reasonably conclude that this high rate of drug abuse is being fueled, at least in part, by the increasing presence of prescription drugs on school campuses. The risks posed by the abuse of these drugs are every bit as serious as the dangers of using a typical street drug. . . . [S]ince 1999, there has “been a dramatic increase in the number of poisonings and even deaths associated with the abuse of prescription drugs.” At least some of these injuries and deaths are likely due to the fact that “[m]ost controlled prescription drug abusers are poly-substance abusers,” a habit that is especially likely to result in deadly drug combinations. Furthermore, even if a child is not immediately harmed by the abuse of prescription drugs, research suggests that prescription drugs have become “gateway drugs to other substances of abuse.” . . . If a student with a previously unknown intolerance to ibuprofen or naproxen were to take either drug and become ill, the public outrage would likely be directed toward the school for failing to take steps to prevent the unmonitored use of the drug. In light of the risks involved, a school’s decision to establish and enforce a school prohibition on the possession of any unauthorized drug is thus a reasonable judgment.

Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls, 536 U.S. 822 (2002), Opinion by: Thomas, J.
Issue
Student Activities Drug Testing Policy implemented by the Board of Education of Independent School District No. 92 of Pottawatomie County (School District) requires all students who participate in competitive extracurricular activities to submit to drug testing. [The question is whether] this Policy reasonably serves the School District’s important interest in detecting and preventing drug use among its students. . . .
Facts
The city of Tecumseh, OK, is a rural community located approximately 40 miles southeast of Oklahoma City. The School District administers all Tecumseh public schools. In the fall of 1998, the School District adopted the Student Activities Drug Testing Policy (Policy), which requires all middle and high school students to consent to drug testing in order to participate in any extracurricular activity. In practice, the Policy has been applied only to competitive extracurricular activities sanctioned by the Oklahoma Secondary Schools Activities Association such as the Academic Team, Future Farmers of America, Future Homemakers of America, band, choir, cheerleading, and athletics. Under the Policy, students are required to take a drug test before participating in an extracurricular activity, must submit to random drug testing while participating in that activity, and must agree to be tested at any time upon reasonable suspicion. The urinalysis tests are designed to detect only the use of illegal drugs, including amphetamines, marijuana, cocaine, opiates, and barbiturates, not medical conditions or the presence of authorized prescription medications.
At the time of their suit, both respondents attended Tecumseh High School. Respondent Lindsay Earls was a member of the show choir, the marching band, the Academic Team, and the National Honor Society. Respondent Daniel James sought to participate in the Academic Team. Together with their parents, Earls and James brought a legal action against the School District, challenging the Policy. . . . They alleged that the Policy violates the Fourth Amendment as incorporated by the Fourteenth Amendment. . . . They also argued that the School District failed to identify a special need for testing students who participate in extracurricular activities and that the “Drug Testing Policy neither addresses a proven problem nor promises to bring any benefit to students or the school.”
[T]he U.S. District Court for the Western District of Oklahoma rejected respondents’ claim that the Policy was unconstitutional and granted judgment to the School District. The court noted that “special needs” exist in the public school context and that, although the School District did “not show a drug problem of epidemic proportions,” there was a history of drug abuse starting in 1970 that presented “legitimate cause for concern.” . . . The U.S. Court of Appeals for the Tenth Circuit reversed, holding that the Policy violated the Fourth Amendment. . . . Before imposing a suspicionless drug testing program, the Court of Appeals concluded that a school “must demonstrate that there is some identifiable drug abuse problem among a sufficient number of those subject to the testing, such that testing that group of students will actually redress its drug problem.” . . .
Reasoning
The Fourth Amendment to the U.S. Constitution protects “the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” Searches by public school officials, such as the collection of urine samples, implicate Fourth Amendment interests. . . . We must therefore review the School District’s Policy for “reasonableness,” which is the touchstone of the constitutionality of a governmental search. . . .
The School District’s Policy is not in any way related to the conduct of criminal investigations. Respondents do not contend that the School District requires probable cause before testing students for drug use. Respondents instead argue that drug testing must be based at least on some level of individualized suspicion. It is true that we generally determine the reasonableness of a search by balancing the nature of the intrusion on the individual’s privacy against the promotion of legitimate governmental interests. But we have long held that “the Fourth Amendment imposes no irreducible requirement of [individualized] suspicion.” “In certain limited circumstances, the Government’s need to discover . . . hidden conditions, or to prevent their development, is sufficiently compelling to justify the intrusion on privacy entailed by conducting such searches without any measure of individualized suspicion.” Therefore, in the context of safety and administrative regulations, a search unsupported by probable cause may be reasonable “when ‘special needs, beyond the normal need for law enforcement, make the warrant and probable-cause requirement impracticable.’”
Significantly, this Court has previously held that “special needs” inhere in the public school context. While schoolchildren do not shed their constitutional rights when they enter the schoolhouse, “Fourth Amendment rights . . . are different in public schools than elsewhere; the ‘reasonableness’ inquiry cannot disregard the schools’ custodial and tutelary responsibility for children.” In particular, a finding of individualized suspicion may not be necessary when a school conducts drug testing.
In Vernonia, this Court held that the suspicionless drug testing of athletes was constitutional. The Court, however, did not simply authorize all school drug testing but rather conducted a fact-specific balancing of the intrusion on the children’s Fourth Amendment rights against the promotion of legitimate governmental interests. Applying the principles of Vernonia to the somewhat different facts of this case, we conclude that Tecumseh’s Policy is also constitutional.
We first consider the nature of the privacy interest allegedly compromised by the drug testing. As in Vernonia, the context of the public school environment serves as the backdrop for the analysis of the privacy interest at stake and the reasonableness of the drug testing policy in general (“Central . . . is the fact that the subjects of the Policy are (1) children who (2) have been committed to the temporary custody of the State as schoolmaster”); (“The most significant element in this case is the first we discussed: that the Policy was undertaken in furtherance of the government’s responsibilities, under a public school system, as guardian and tutor of children entrusted to its care”); (“When the government acts as guardian and tutor the relevant question is whether the search is one that a reasonable guardian and tutor might undertake”).
A student’s privacy interest is limited in a public school environment where the State is responsible for maintaining discipline, health, and safety. Schoolchildren are routinely required to submit to physical examinations and vaccinations against disease. Securing order in the school environment sometimes requires that students be subjected to greater controls than those appropriate for adults.
In any event, students who participate in competitive extracurricular activities voluntarily subject themselves to many of the same intrusions on their privacy as do athletes. Some of these clubs and activities require occasional off-campus travel and communal undress. All of them have their own rules and requirements for participating students, which do not apply to the student body as a whole. For example, each of the competitive extracurricular activities governed by the Policy must abide by the rules of the Oklahoma Secondary Schools Activities Association, and a faculty sponsor monitors the students for compliance with the various rules dictated by the clubs and activities. This regulation of extracurricular activities further diminishes the expectation of privacy among schoolchildren. (“Somewhat like adults who choose to participate in a closely regulated industry, students who voluntarily participate in school athletics have reason to expect intrusions upon normal rights and privileges, including privacy.”) We therefore conclude that the students affected by this Policy have a limited expectation of privacy.
Next, we consider the character of the intrusion imposed by the Policy. Urination is “an excretory function traditionally shielded by great privacy.” But the “degree of intrusion” on one’s privacy caused by collecting a urine sample “depends upon the manner in which production of the urine sample is monitored.” Under the Policy, a faculty monitor waits outside the closed restroom stall for the student to produce a sample and must “listen for the normal sounds of urination in order to guard against tampered specimens and to insure an accurate chain of custody.” The monitor then pours the sample into two bottles that are sealed and placed into a mailing pouch along with a consent form signed by the student. This procedure is virtually identical to that reviewed in Vernonia, except that it additionally protects privacy by allowing male students to produce their samples behind a closed stall. Given that we considered the method of collection in Vernonia a “negligible” intrusion, the method here is even less problematic.
In addition, the Policy clearly requires that the test results be kept in confidential files separate from a student’s other educational records and released to school personnel only on a “need to know” basis. Respondents nonetheless contend that the intrusion on students’ privacy is significant because the Policy fails to protect effectively against the disclosure of confidential information and, specifically, that the school “has been careless in protecting that information: for example, the Choir teacher looked at students’ prescription drug lists and left them where other students could see them.” But the choir teacher is someone with a “need to know,” because during off-campus trips, she needs to know what medications are taken by her students. Even before the Policy was enacted, the choir teacher had access to this information. In any event, there is no allegation that any other student did see such information. This one example of alleged carelessness hardly increases the character of the intrusion.
Moreover, the test results are not turned over to any law enforcement authority. Nor do the test results here lead to the imposition of discipline or have any academic consequences. Rather, the only consequence of a failed drug test is to limit the student’s privilege of participating in extracurricular activities. Indeed, a student may test positive for drugs twice and still be allowed to participate in extracurricular activities. After the first positive test, the school contacts the student’s parent or guardian for a meeting. The student may continue to participate in the activity if within 5 days of the meeting the student shows proof of receiving drug counseling and submits to a second drug test in 2 weeks. For the second positive test, the student is suspended from participation in all extracurricular activities for 14 days, must complete 4 hr of substance abuse counseling, and must submit to monthly drug tests. Only after a third positive test will the student be suspended from participating in any extracurricular activity for the remainder of the school year or eighty-8 school days, whichever is longer.
Given the minimally intrusive nature of the sample collection and the limited uses to which the test results are put, we conclude that the invasion of students’ privacy is not significant.
Finally, this Court must consider the nature and immediacy of the government’s concerns and the efficacy of the Policy in meeting them. This Court has already articulated in detail the importance of the governmental concern in preventing drug use by schoolchildren. The drug abuse problem among our Nation’s youth has hardly abated since Vernonia was decided in 1995. In fact, evidence suggests that it has only grown worse. As in Vernonia, “the necessity for the State to act is magnified by the fact that this evil is being visited not just upon individuals at large, but upon children for whom it has undertaken a special responsibility of care and direction.” The health and safety risks identified in Vernonia apply with equal force to Tecumseh’s children. Indeed, the nationwide drug epidemic makes the war against drugs a pressing concern in every school.
For instance, the number of 12th graders using any illicit drug increased from 48.4% in 1995 to 53.9% in 2001. The number of 12th graders reporting they had used marijuana jumped from 41.7% to 49.0% during that same period. Additionally, the School District in this case has presented specific evidence of drug use at Tecumseh schools. Teachers testified that they had seen students who appeared to be under the influence of drugs and that they had heard students speaking openly about using drugs. A drug dog found marijuana cigarettes near the school parking lot. Police officers once found drugs or drug paraphernalia in a car driven by a Future Farmers of America member. And the school board president reported that people in the community were calling the board to discuss the “drug situation.” We decline to second-guess the finding of the District Court that “viewing the evidence as a whole, it cannot be reasonably disputed that the [School District] was faced with a ‘drug problem’ when it adopted the Policy.”
Respondents consider the proffered evidence insufficient and argue that there is no “real and immediate interest” to justify a policy of drug testing nonathletes. We have recognized, however, that “[a] demonstrated problem of drug abuse . . . [is] not in all cases necessary to the validity of a testing regime” but that some showing does “shore up an assertion of special need for a suspicionless general search program.” The School District has provided sufficient evidence to shore up the need for its drug testing program.
Furthermore, this Court has not required a particularized or pervasive drug problem before allowing the government to conduct suspicionless drug testing. For instance, in Von Raab, the Court upheld the drug testing of customs officials on a purely preventive basis, without any documented history of drug use by such officials. In response to the lack of evidence relating to drug use, the Court noted generally that “drug abuse is one of the most serious problems confronting our society today” and that programs to prevent and detect drug use among customs officials could not be deemed unreasonable based on studies that identified on-the-job alcohol and drug use by railroad employees. Likewise, the need to prevent and deter the substantial harm of childhood drug use provides the necessary immediacy for a school testing policy. Indeed, it would make little sense to require a school district to wait for a substantial portion of its students to begin using drugs before it was allowed to institute a drug testing program designed to deter drug use.
We reject the Court of Appeals’ novel test that “any district seeking to impose a random suspicionless drug testing policy as a condition to participation in a school activity must demonstrate that there is some identifiable drug abuse problem among a sufficient number of those subject to the testing, such that testing that group of students will actually redress its drug problem.” Among other problems, it would be difficult to administer such a test. As we cannot articulate a threshold level of drug use that would suffice to justify a drug testing program for schoolchildren, we refuse to fashion what would in effect be a constitutional quantum of drug use necessary to show a “drug problem.”
Respondents are correct that safety factors into the special needs analysis, but the safety interest furthered by drug testing is undoubtedly substantial for all children, athletes, and nonathletes alike. We know all too well that drug use carries a variety of health risks for children, including death from overdose. We also reject respondents’ argument that drug testing must presumptively be based upon an individualized reasonable suspicion of wrongdoing because such a testing regime would be less intrusive. In this context, the Fourth Amendment does not require a finding of individualized suspicion, and we decline to impose such a requirement on schools attempting to prevent and detect drug use by students. Moreover, we question whether testing based on individualized suspicion in fact would be less intrusive. Such a regime would place an additional burden on public school teachers who are already tasked with the difficult job of maintaining order and discipline. A program of individualized suspicion might unfairly target members of unpopular groups. The fear of lawsuits resulting from such targeted searches may chill enforcement of the program, rendering it ineffective in combating drug use. . . .
Finally, we find that testing students who participate in extracurricular activities is a reasonably effective means of addressing the School District’s legitimate concerns in preventing, deterring, and detecting drug use. While in Vernonia, there might have been a closer fit between the testing of athletes and the trial court’s finding that the drug problem was “fueled by the ‘role model’ effect of athletes’ drug use,” such a finding was not essential to the holding. Vernonia did not require the school to test the group of students most likely to use drugs but rather considered the constitutionality of the program in the context of the public school’s custodial responsibilities. Evaluating the Policy in this context, we conclude that the drug testing of Tecumseh students who participate in extracurricular activities effectively serves the School District’s interest in protecting the safety and health of its students.
Holding
Within the limits of the Fourth Amendment, local school boards must assess the desirability of drug testing schoolchildren. In upholding the constitutionality of the Policy, we express no opinion as to its wisdom. Rather, we hold only that Tecumseh’s Policy is a reasonable means of furthering the School District’s important interest in preventing and deterring drug use among its schoolchildren. . . .
Dissenting, Ginsburg, J., joined by Stevens, J., O’Connor, J., and Souter, J.
Seven years ago, in Vernonia, this Court determined that a school district’s policy of randomly testing the urine of its student athletes for illicit drugs did not violate the Fourth Amendment. In so ruling, the Court emphasized that drug use “increased the risk of sports-related injury” and that Vernonia’s athletes were the “leaders” of an aggressive local “drug culture” that had reached “epidemic proportions.” Today, the Court relies upon Vernonia to permit a school district with a drug problem its superintendent repeatedly described as “not . . . major,” to test the urine of an academic team member solely by reason of her participation in a nonathletic, competitive extracurricular activity--participation associated with neither special dangers from, nor particular predilections for, drug use. . . . The particular testing program upheld today is not reasonable, it is capricious, even perverse: Petitioners’ policy targets for testing a student population least likely to be at risk from illicit drugs and their damaging effects. I therefore dissent.
The Vernonia Court concluded that a public school district facing a disruptive and explosive drug abuse problem sparked by members of its athletic teams had “special needs” that justified suspicionless testing of district athletes as a condition of their athletic participation. This case presents circumstances dispositively different from those of Vernonia. True, as the Court stresses, Tecumseh students participating in competitive extracurricular activities other than athletics share two relevant characteristics with the athletes of Vernonia. First, both groups attend public schools. “Our decision in Vernonia,” the Court states, “depended primarily upon the school’s custodial responsibility and authority.” Concern for student health and safety is basic to the school’s caretaking, and it is undeniable that “drug use carries a variety of health risks for children, including death from overdose.”
Those risks, however, are present for all schoolchildren. Vernonia cannot be read to endorse invasive and suspicionless drug testing of all students upon any evidence of drug use, solely because drugs jeopardize the life and health of those who use them. Many children, like many adults, engage in dangerous activities on their own time; that the children are enrolled in school scarcely allows government to monitor all such activities. If a student has a reasonable subjective expectation of privacy in the personal items she brings to school, surely she has a similar expectation regarding the chemical composition of her urine. Had the Vernonia Court agreed that public school attendance, in and of itself, permitted the State to test each student’s blood or urine for drugs, the opinion in Vernonia could have saved many words. (“It must not be lost sight of that [the Vernonia School District] program is directed . . . to drug use by school athletes, where the risk of immediate physical harm to the drug user or those with whom he is playing his sport is particularly high.”)
The second commonality to which the Court points is the voluntary character of both interscholastic athletics and other competitive extracurricular activities. “By choosing to ‘go out for the team,’ [school athletes] voluntarily subject themselves to a degree of regulation even higher than that imposed on students generally.” Comparably, the Court today observes, “students who participate in competitive extracurricular activities voluntarily subject themselves to” additional rules not applicable to other students.
The comparison is enlightening. While extracurricular activities are “voluntary” in the sense that they are not required for graduation, they are part of the school’s educational program; for that reason, the petitioner (hereinafter School District) is justified in expending public resources to make them available. Participation in such activities is a key component of school life, essential in reality for students applying to college, and, for all participants, a significant contributor to the breadth and quality of the educational experience. . . . Voluntary participation in athletics has a distinctly different dimension: Schools regulate student athletes discretely because competitive school sports by their nature require communal undress and, more importantly, expose students to physical risks that schools have a duty to mitigate. For the very reason that schools cannot offer a program of competitive athletics without intimately affecting the privacy of students, Vernonia reasonably analogized school athletes to “adults who choose to participate in a closely regulated industry.” Interscholastic athletics similarly require close safety and health regulation; a school’s choir, band, and academic team do not.
Enrollment in a public school and election to participate in school activities beyond the bare minimum that the curriculum requires are indeed factors relevant to reasonableness, but they do not on their own justify intrusive, suspicionless searches. Vernonia, accordingly, did not rest upon these factors; instead, the Court performed what today’s majority aptly describes as a “fact-specific balancing.” Balancing of that order, applied to the facts now before the Court, should yield a result other than the one the Court announces today. . . .
Activities of the kind plaintiff-respondent Lindsay Earls pursued--choir, show choir, marching band, and academic team--afford opportunities to gain self-assurance, to “come to know faculty members in a less formal setting than the typical classroom,” and to acquire “positive social supports and networks [that] play a critical role in periods of heightened stress.” On “occasional out-of-town trips,” students like Lindsay Earls “must sleep together in communal settings and use communal bathrooms.” But those situations are hardly equivalent to the routine communal undress associated with athletics; the School District itself admits that when such trips occur, “public-like restroom facilities,” which presumably include enclosed stalls, are ordinarily available for changing, and that “more modest students” find other ways to maintain their privacy.
After describing school athletes’ reduced expectation of privacy, the Vernonia Court turned to “the character of the intrusion . . . complained of.” Observing that students produce urine samples in a bathroom stall with a coach or teacher outside, Vernonia described the privacy interests compromised by the process of obtaining samples as “negligible.” As to the required pretest disclosure of prescription medications taken, the Court assumed that “the School District would have permitted [a student] to provide the requested information in a confidential manner--for example, in a sealed envelope delivered to the testing lab.” On that assumption, the Court concluded that Vernonia’s athletes faced no significant invasion of privacy. In this case, however, Lindsay Earls and her parents allege that the School District handled personal information collected under the policy carelessly, with little regard for its confidentiality. Information about students’ prescription drug use, they assert, was routinely viewed by Lindsay’s choir teacher, who left files containing the information unlocked and unsealed, where others, including students, could see them; and test results were given out to all activity sponsors whether or not they had a clear “need to know.” . . .
Finally, the “nature and immediacy of the governmental concern” faced by the Vernonia School District dwarfed that confronting Tecumseh administrators. Vernonia initiated its drug testing policy in response to an alarming situation: “[A] large segment of the student body, particularly those involved in interscholastic athletics, was in a state of rebellion . . . fueled by alcohol and drug abuse as well as the student[s’] misperceptions about the drug culture.” Tecumseh, by contrast, repeatedly reported to the Federal Government during the period leading up to the adoption of the policy that “types of drugs [other than alcohol and tobacco] including controlled dangerous substances, are present [in the schools] but have not identified themselves as major problems at this time.”
Not only did the Vernonia and Tecumseh districts confront drug problems of distinctly different magnitudes, they also chose different solutions: Vernonia limited its policy to athletes; Tecumseh indiscriminately subjected to testing all participants in competitive extracurricular activities. Urging that “the safety interest furthered by drug testing is undoubtedly substantial for all children, athletes and nonathletes alike,” the Court cuts out an element essential to the Vernonia judgment. . . .
The Vernonia district, in sum, had two good reasons for testing athletes: Sports team members faced special health risks and they “were the leaders of the drug culture.” No similar reason, and no other tenable justification, explains Tecumseh’s decision to target for testing all participants in every competitive extracurricular activity.
Nationwide, students who participate in extracurricular activities are significantly less likely to develop substance abuse problems than are their less-involved peers. . . . Even if students might be deterred from drug use in order to preserve their extracurricular eligibility, it is at least as likely that other students might forgo their extracurricular involvement in order to avoid detection of their drug use. Tecumseh’s policy thus falls short doubly if deterrence is its aim: It invades the privacy of students who need deterrence least and risks steering students at greatest risk for substance abuse away from extracurricular involvement that potentially may palliate drug problems.
Chapter 13
People v. Lovercamp, 43 Cal.App.3d 823 (1974), Opinion by: Gardner, P. J.
Defendant and her codefendant, Ms. Wynashe, were convicted by a jury of escape from the California Rehabilitation Center (Welf. & Inst. Code, § 3002).
Defendant and Ms. Wynashe were inmates of the California Rehabilitation Center. They departed from that institution and were promptly captured in a hayfield a few yards away. At trial, they made the following offer of proof:
They had been in the institution about 2.5 months, and during that time, they had been threatened continuously by a group of lesbian inmates who told them they were to perform lesbian acts--the exact expression was "fuck or fight." They complained to the authorities several times but nothing was done about their complaints. On the day of the escape, 10 or 15 of these lesbian inmates approached them and again offered them the alternative--"fuck or fight." This time there was a fight, the results of which were not outlined in the offer of proof. After the fight, Ms. Wynashe and defendant were told by this group of lesbians that they "would see the group again." At this point, both defendant and Ms. Wynashe feared for their lives. Ms. Wynashe was additionally motivated by a protective attitude toward defendant Lovercamp who had the intelligence of a 12-year-old. It was represented that a psychiatrist would testify as to defendant's mental capacity. On the basis of what had occurred, the threats made, the fact that officials had not done anything for their protection, Ms. Wynashe and defendant felt they had no choice but to leave the institution in order to save themselves.
As indicated, they did leave and were promptly captured . . . .
Some preliminary observations are in order.
When our culture abandoned such unpleasantries as torture, dismemberment, maiming, and flogging as punishment for antisocial behavior and substituted in their place loss of liberty, certain problems immediately presented themselves. As a "civilized" people, we demanded that incarceration be under reasonably safe and humane conditions. On the other hand, we recognized that the institutional authorities must be afforded a certain firmness of program by which the malefactors be kept where sentenced for the allotted period of time. Realizing that a certain percentage of penal inmates are going to be uncooperative, disruptive, and, in some cases, downright dangerous, we invested our institutional officials with disciplinary powers over inmates far above any such powers granted to governmental authorities outside prison walls. It is hardly earth shattering to observe that prisons are not Brownie Camps and that within the inmate population are those who, if given the opportunity, will depart without due process of law. Therefore, as an aid to prison authorities and to discourage self-help release from incarceration, the offense of escape was born. Simply stated, if an inmate intentionally leaves lawful custody, he commits a new crime. However, rather early in the legal history of the offense of escape, it became clear that all departures from lawful custody were not necessarily escapes or, to put it more accurately, there was a possible defense to an escape charge, to wit, necessity. In 1 Hale P.C. 611 (1736), it was written that if a prison caught fire and a prisoner departed to save his life, the necessity to save his life "excuseth the felony." So, too, we may assume that a prisoner with his back to the wall, facing a gang of fellow inmates approaching him with drawn knives, who are making it very clear that they intend to kill him, might be expected to go over the wall rather than remain and be a martyr to the principle of prison discipline. However, the doctrine of necessity to "excuseth the felony" carried with it the seeds of mischief. It takes little imagination to conjure stories which could be used to indicate that to the subjective belief of the prisoner conditions in prison are such that escape becomes a necessity. Inevitably, severe limitations were affixed to this defense and the general rule evolved that intolerable living conditions in prison afforded no justification for escape. A reading of the cases invoking this rule presents a harsh commentary on prison life in these United States, revealing (with proper consideration of the sources of the complaints), prison life which is harsh, brutal, filthy, unwholesome, and inhumane. A fair sampling of the authorities indicates that the defense has been rejected in cases involving unsanitary conditions in jail--"a filthy, unwholesome, and loathsome place, full of vermin and uncleanliness;" fear of being shot; unmerited punishment at the hands of the custodian; or escape from solitary confinement when the cell was infested with bugs, worms, and vermin and when the toilet was flushed the contents ran out on the floor; extremely bad food, guard brutality, inadequate medical treatment, and inadequate recreational and educational programs. Under the above general rule, none of these situations excused the felony.
Traditionally, the courts have balanced the interests of society against the immediate problems of the escaping defendant. This has tended to focus attention away from the immediate choices available to the defendant and the propriety of his cause of action. Thus, reprehensible conditions have been found to be insufficient to justify the escape, the public interest outweighing the defendant's interest. In a humane society, some attention must be given to the individual dilemma. In doing so, the court must use extreme caution lest the overriding interest of the public be overlooked. The question that must be resolved involves looking to all the choices available to the defendant and then determining whether the act of escape was the only viable and reasonable choice available. By doing so, both the public's interest and the individual's interest may adequately be protected. In our ultimate conclusion, it will be seen that we have adopted a position that gives reasonable consideration to both interests. While we conclude that under certain circumstances a defense of necessity may be proven by the defendant, at the same time, we place rigid limitations on the viability of the defense in order to insure that the rights and interests of society will not be impinged upon. We have not formulated a new rule of law but rather have applied rules long ago established in a manner which effects fundamental justice.
In California, the two leading authorities are People v. Richards, and People v. Whipple. 
Mr. Whipple escaped because he was the victim of "brutal treatment of extreme atrocity." The opinion was written at a time (1929) when writers, legal or otherwise, with a fine feeling for the delicacy of their readers left much to the imagination. Therefore, we are left to speculate as to the specific nature of the "brutal treatment of extreme atrocity" to which Mr. Whipple had been subjected. However, whatever treatment Mr. Whipple had received, it had occurred in a remote mountain camp where a complaint was useless. He departed. His sole defense was that the conditions existing at the camp together with his brutal and inhumane treatment made his imprisonment intolerable and therefore justified the escape. The trial court instructed the jury that an escape founded on any alleged unsanitary condition or alleged harsh, brutal, or inhumane treatment received by him at the hands of his custodian would constitute no defense to the charge. On appeal, the court recognized that, generally speaking, "absolute necessity" would excuse the commission of a crime but insofar as an escape from jail was concerned, the authorities were in "practical accord" in holding that ordinary adverse circumstances did not afford such a defense. The court concluded that even if the conditions of imprisonment were so unwholesome as to seriously imperil the health and life of the prisoner or that prison guards might subject him to unjustifiable abuse or even serious physical injury, he escapes for those reasons "at his peril." Therefore, it was "with very great reluctance" that the judgment of conviction was affirmed. Turning to the more specific problem of escape based on an alleged threat of forcible sexual attack, the reported cases reflect an attitude of the courts which might charitably be characterized as viewing it with alarm but with results varying from benign neglect to dynamic inertia. In Richards, an offer of proof was made that acts of sodomy had been inflicted on the defendant, that he complained but the guards would do nothing about it, that he had been threatened with death, and that he had exhausted every possible remedy short of escape to avoid the threat of death. The trial court refused the offer of proof and refused an instruction on necessity. Richards, affirmed, rejecting the claim of necessity and observed that the principle of justification by necessity, if applicable, involved a determination that the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged. So viewed, the court concluded that the crime of escape was a greater harm than the threat of sexual assault and that the prisoner ". . . should be relegated to relief through established administrative channels, or, that failing, through the courts." However, as the Attorney General concedes, there is oblique dicta in Richards which perhaps by negative implication suggests that if a prisoner were in immediate fear of his life or significant bodily injury and if no alternative course was availing, then perhaps the evidence might form a sufficient defense. Unfortunately for Mr. Richards, the court did not feel that the evidence was such that such a defense could be presented to the jury.
Three out-of-state cases on the subject of sexual attack against prisoners are of note.
In State v. Green (Mo.) 470 S.W.2d 565, the Supreme Court of Missouri rejected the defense of necessity based on threats of homosexual advances, citing a previous opinion of that court and Richards. In Green, the defendant had been a victim of a series of forceful acts of sodomy committed on him by numerous inmates. He had attempted to complain to the authorities who merely told him to "'fight it out, submit to the assaults, or go over the fence.'" On the day of escape, a group of four or five inmates told him that they would be at his cell that night and he would submit to their homosexual desires or they would kill or seriously harm him. He did not report this threat to anyone and escaped that evening. The court held that the defense of necessity was not available to him mainly on the basis that he was not "being closely pursued by those who sought by threat of death or bodily harm to have him submit to sodomy." The court pointed out that the threatened consequences of his refusal to submit could have been avoided that day by reporting the threats and the names of those making the threats to the authorities and that the defendant had several hours in which to consider and report these threats. The court relied on general principle "[d]efendant's defense resolves itself into the simple proposition that the conditions of his confinement justified his escape. Generally, conditions of confinement do not justify escape and are not a defense. One Justice dissented, pointing out that the possibility of complaint to the authorities was illusory in view of his previous experience in which he had been told to "fight it out, submit to the assaults, or go over the fence," adding, "The majority opinion does not recommend submission, and as a practical matter, self defense was impossible. All that was left was escape, and under these circumstances, the coercion and necessity were not remote in time, but present and impending. Escape or submission (and I do not believe defendant was unreasonable in not being willing to submit to five-fold sodomy) were literally all this defendant had left." In People v. Noble (1969) 18 Mich.App. 300 [170 N.W.2d 916], the Michigan Court of Appeal followed the same rationale in a case in which the defendant fled a prison work camp in desperation to avoid homosexual attacks by other prisoners. The court stated: "The problem of homosexuality in the prisons is serious and perplexing, and never more so than in a case such as this where such activity is forced upon a young man against his will. However, the answer to the problem is not the judicial sanctioning of escapes. While we have no reason to doubt the sincerity of this defendant, it is easy to visualize a rash of escapes, all rationalized by unverifiable tales of sexual assault. The solution must rather come from some kind of penological reform." However, in People v. Harmon (1974) 53 Mich.App. 482 [220 N.W.2d 212], another panel of the Michigan Court of Appeal declined to follow Noble. In Harmon, the defendant offered evidence that his departure from prison was done under duress in order to avoid threatened homosexual attacks by other inmates. Evidence was adduced that the defendant had been accosted by other inmates who demanded sex from him, that he refused and had been beaten and kicked. Subsequently, he was again approached by a group of inmates who started hitting him, saying they would continue to do so until he gave them some sex. The group dispersed without having achieved their expressed goal and the next night the defendant escaped. He stated that he did not report these episodes because of fear of reprisals and a deputy warden confirmed that his fears in this respect were not unfounded. The trial court instructed the jury that even if they did find that the defendant fled to avoid homosexual attacks, such a claim would not serve as a defense to a charge of prison escape. The Court of Appeal reversed, holding that the facts were sufficient to require the submission of the defense of duress to the jury, and stated: "The time has come when we can no longer close our eyes to the growing problem of institutional gang rapes in our prison system. Although a person sentenced to serve a period of time in prison for the commission of a crime gives up certain of his rights, 'it has never been held that upon entering a prison one is entirely bereft of all his civil rights and forfeits every protection of the law.' [Citation.] Indeed, the State has a duty to assure inmate safety. [Citations.] The persons in charge of our prisons and jails are obliged to take reasonable precautions in order to provide a place of confinement where a prisoner is safe from gang rapes and beatings by fellow inmates, safe from guard ignorance of pleas for help and safe from intentional placement into situations where an assault of one type of [sic] another is likely to result. If our prison system fails to live up to its responsibilities in this regard we should not, indirectly, countenance such a failure by precluding the presentation of a defense based on those facts." While agreeing with Noble that prison reform by the Legislature was the best solution, Harmon concluded: ". . . we should not, because of that fact, preclude a defendant from presenting available defenses in the courts of this state." We, therefore, conclude that the defense of necessity to an escape charge is a viable defense. However, before Lovercamp becomes a household word in prison circles and we are exposed to the spectacle of hordes of prisoners leaping over the walls screaming "rape," we hasten to add that the defense of necessity to an escape charge is extremely limited in its application. This is because of the rule that upon attaining a position of safety from the immediate threat, the prisoner must promptly report to the proper authorities. In People v. Webster, 46 Cal.Rptr. 699, the court approved a jury instruction to the effect that even though a prisoner escapes to save his life, "'. . . a further, continued wilful and intentional departure from the limits of custody by him will constitute the crime of escape'" (p. 238). The court held that such a prisoner escaping against his will would owe a duty to use reasonable efforts to render himself again to the custody of the law enforcement agency at the first available opportunity. Thus, the defense becomes meaningless to one who would use it as an excuse to depart from lawful custody and thereafter go his merry way relieved of any responsibility for his unseemingly departure. A prisoner cannot escape from a threat of death, homosexual attack, or other significant bodily injury and live the rest of his life with an ironclad defense to an escape charge. From all of the above, we hold that the proper rule is that a limited defense of necessity is available if the following conditions exist: 
(1) The prisoner is faced with a specific threat of death, forcible sexual attack, or substantial bodily injury in the immediate future.
(2) There is no time for a complaint to the authorities or there exists a history of futile complaints, which make any result from such complaints illusory.
(3) There is no time or opportunity to resort to the courts. 
(4) There is no evidence of force or violence used toward prison personnel or other "innocent" persons in the escape.
(5) The prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat.
Applying the above rules to the offer of proof in the instant case, we find the following: 
(1) The prisoners were faced with a specific threat of forcible sexual attack in the immediate future. While we must confess a certain naivete as to just what kind of exotic erotica is involved in the gang rape of the victim by a group of lesbians and a total ignorance of just who is forced to do what to whom, we deem it a reasonable assumption that it entails as much physical and psychological insult to and degradation of a fellow human being as does forcible sodomy.
(2) There existed a history of futile complaints to the authorities which made the results of any belated complaint illusory.
(3) Between the time of the fight and the time the ladies went over the wall, there obviously existed no time for resort to the courts by the filing of a petition for an extraordinary writ.
(4) No force was involved in the escape.
(5) Because the defendants were apprehended so promptly and in such close proximity to the institution, we do not know whether they intended to immediately report to the proper authorities at the first available opportunity. Obviously, even though the defendant may have the mentality of a 12-year-old, on retrial it must be anticipated that she will so testify. Whether that testimony is believable under the facts and circumstances of this case, will be a question of fact addressed to the jury.
Whether any of the conditions requisite to this defense exist is a question of fact to be decided by the trier of fact after taking into consideration all the surrounding circumstances. The offer of proof in the instant case was sufficient to require the submission of this defense to the jury in an appropriate manner. The trial court erred in not submitting this matter to the jury.
In summary, simply alleging an escape to avoid homosexual attack will not suffice to prevent a conviction. This defense is one with severe limitations, and it must be established by competent evidence in a trial where the testimony of witnesses is subject to scrutiny by the trier of fact. The credibility to be accorded to such a proposed defense lies solely within the function of the trier of fact and is to be determined by the facts and circumstances of each case as they arise.
We do not conceive that we have created a new defense to an escape charge. We merely recognize, as did an English Court 238 years ago, that some conditions "excuse the felony."
Judgment reversed
State v. Horn, 566 P.2d 1378 (Haw. 1977), Per Curiam.
The defendants, Horn and Ortiz, were indicted and convicted by a jury of the crime of escape in the second degree. We are called upon to decide whether and to what extent the "choice of evils" or "necessity" defense is available to the accused in escape situations. We hold that the defense is available to the escapee provided certain conditions are met, and in this regard, we adopt the rationale and the conditions imposed by People v. 43 Cal. App.3d 823 (1974), with one principal modification. In that case, the court held that a limited defense of necessity in escape situations is available to the accused if the following conditions exist:
(1) The prisoner is faced with a specific threat of death, forcible sexual attack, or substantial bodily injury in the immediate future. (2) There is no time for a complaint to the authorities or there exists a history of futile complaints which make any result from such complaints illusory. (3) There is no time or opportunity to resort to the courts. There is no evidence of force or violence used toward prison personnel or other “innocent” persons in the escape. (5) The prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat.
We think it to be more consistent with the statutory language to hold that a specific threat of death, forcible sexual attack, or substantial bodily injury is not required. It is enough that specific and articulable conditions within the prison exist, which seriously expose the prisoner to severe injury. But there must be some support in the evidence that the danger existed, that the defendant was vulnerably exposed to the danger, and that the threatened harm to him was imminent. Whether the threat of harm was imminent, and whether the defendant was reasonable in his assessment of the situation and in acting as he did are to be determined from the facts and circumstances of the particular case.
At trial in this case, the prosecution presented evidence showing that the defendants had intentionally escaped from the Hawaii State Prison. They were captured shortly thereafter. After the State rested its case, counsel for the defense raised the defense of necessity. Thereupon, the defense attorney was directed by the court to make a preliminary offer of proof to demonstrate that there was some credible evidence that the defendants were entitled to present the necessity defense to the jury. The trial court rejected the defense, essentially for the reason that the offer of proof failed to indicate that specific threats of serious bodily injury had been directed toward the defendants. The defendants themselves admitted that no specific threats had been made.
The gist of the offer of proof relative to the alleged imminent harm or evil that the defendants sought to avoid was that at and immediately prior to the escape, they were inmates confined to the maximum security unit of the Hawaii State Prison; that existing conditions at the prison had created an extremely explosive situation; that there was a history of violence among the prisoners, and that prisoners were known to carry guns within the unit; that because of the refusal of prison personnel to perform guard duty within the security unit, no one was safe in the unit; that as a further result, there existed a threat of imminent violence in the security unit; that the history of guard reaction to disturbances in the maximum security unit evidenced a tendency to respond with firearms and force beyond that which was allowed under prison regulations; that because of these existing conditions, the defendants reasonably believed themselves to be in imminent danger of serious bodily injury, either from an outbreak of violence among the prisoners, or as a result of overreaction of security personnel to disturbances within the unit or from a combination of both.
We think that evidence bearing upon the offer of proof, and fairly tending to establish the defense, should have been admitted, and if substantiated by competent and relevant testimony, the defense of necessity should have been submitted to the jury. It would then have been for the jury to determine whether the harm sought to be avoided was imminent and real, and whether the defendants were reasonable in their belief that escape was the only means of avoiding the threat of serious injury created by the alleged conditions.
The defense of necessity in escape situations is very limited. Under ordinary circumstances, assistance from security and prison support personnel can reasonably be expected. Force or violence, or threats thereof, directed at prison personnel or against other innocent persons, in connection with and to facilitate the escape, will foreclose the use of the defense. Further, there is the ultimate requirement that the prisoner must report immediately to the proper authorities once he has attained a position of safety from the immediate threat. Reversed and remanded for new trial.

Chapter 14
Holder v. Humanitarian Law Project, ___ U.S. ___, 130 S. Ct. 2705 (2010), Opinion by: Roberts, C.J.
Issue
Congress has prohibited the provision of “material support or resources” to certain foreign organizations that engage in terrorist activity. 18 U.S.C. Section 2339B(a)(1). That prohibition is based on a finding that the specified organizations “are so tainted by their criminal conduct that any contribution to such an organization facilitates that conduct.” The plaintiffs in this litigation seek to provide support to two such organizations. Plaintiffs claim that they seek to facilitate only the lawful, nonviolent purposes of those groups and that applying the material-support law to prevent them from doing so violates the Constitution. In particular, they claim that the statute is too vague, in violation of the Fifth Amendment, and that it infringes their rights to freedom of speech and association, in violation of the First Amendment.
Facts
This litigation concerns 18 U.S.C. Section 2339B, which makes it a federal crime to “knowingly provid[e] material support or resources to a foreign terrorist organization.” Congress has amended the definition of “material support or resources” periodically, but at present, it is defined as follows:
[T]he term “material support or resources” means any property, tangible or intangible, or service, including currency or monetary instruments or financial securities, financial services, lodging, training, expert advice or assistance, safehouses, false documentation or identification, communications equipment, facilities, weapons, lethal substances, explosives, personnel (1 or more individuals who may be or include oneself), and transportation, except medicine or religious materials.
Section 2339A(b)(1); see also Section 2339B(g)(4).
The authority to designate an entity a “foreign terrorist organization” rests with the Secretary of State. 8 U.S.C. Sections 1189(a)(1), (d)(4). She may, in consultation with the Secretary of the Treasury and the Attorney General, so designate an organization upon finding that it is foreign, engages in “terrorist activity” or “terrorism” and thereby “threatens the security of United States nationals or the national security of the United States.” “‘[N]ational security’ means the national defense, foreign relations, or economic interests of the United States.” An entity designated a foreign terrorist organization may seek review of that designation before the D. C. Circuit within 30 days of that designation.
In 1997, the Secretary of State designated 30 groups as foreign terrorist organizations. Two of those groups are the Kurdistan Workers’ Party (also known as the Partiya Karkeran Kurdistan, or PKK) and the Liberation Tigers of Tamil Eelam (LTTE). The PKK is an organization founded in 1974 with the aim of establishing an independent Kurdish state in southeastern Turkey. The LTTE is an organization founded in 1976 for the purpose of creating an independent Tamil state in Sri Lanka. The District Court in this action found that the PKK and the LTTE engage in political and humanitarian activities. The Government has presented evidence that both groups have also committed numerous terrorist attacks, some of which have harmed American citizens. The LTTE sought judicial review of its designation as a foreign terrorist organization; the D.C. Circuit upheld that designation. The PKK did not challenge its designation.
Plaintiffs in this litigation are two U.S. citizens and six domestic organizations: the Humanitarian Law Project (HLP; a human rights organization with consultative status to the United Nations); Ralph Fertig (the HLP’s president, and a retired administrative law judge); Nagalingam Jeyalingam (a Tamil physician, born in Sri Lanka and a naturalized U.S. citizen); and five nonprofit groups dedicated to the interests of persons of Tamil descent. In 1998, plaintiffs filed suit in federal court challenging the constitutionality of the material-support statute, Section 2339B. Plaintiffs claimed that they wished to provide support for the humanitarian and political activities of the PKK and the LTTE in the form of monetary contributions, other tangible aid, legal training, and political advocacy, but that they could not do so for fear of prosecution under Section 2339B. As relevant here, plaintiffs claimed that the material-support statute was unconstitutional on two grounds: First, it violated their freedom of speech and freedom of association under the First Amendment because it criminalized their provision of material support to the PKK and the LTTE, without requiring the Government to prove that plaintiffs had a specific intent to further the unlawful ends of those organizations. Second, plaintiffs argued that the statute was unconstitutionally vague.
[THIS SECTION OF THE DECISION RECOUNTS THE PROCEDURAL HISTORY OF THE CASE IN THE LOWER COURTS.]
In 2001, Congress amended the definition of “material support or resources” to add the term “expert advice or assistance.” Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (Patriot Act), Section 805(a)(2)(B).
On December 17, 2004, Congress again amended Section 2339B and the definition of “material support or resources.” Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA), Section 6603. In IRTPA, Congress clarified the mental state necessary to violate Section 2339B, requiring knowledge of the foreign group’s designation as a terrorist organization or the group’s commission of terrorist acts, Section 2339B(a)(1). Congress also added the term “service” to the definition of “material support or resources,” Section 2339A(b)(1), and defined “training” to mean “instruction or teaching designed to impart a specific skill, as opposed to general knowledge,” Section 2339A(b)(2). It also defined “expert advice or assistance” to mean “advice or assistance derived from scientific, technical or other specialized knowledge,” Section 2339A(b)(3). Finally, IRTPA clarified the scope of the term “personnel” by providing:
No person may be prosecuted under [Section 2339B] in connection with the term “personnel” unless that person has knowingly provided, attempted to provide, or conspired to provide a foreign terrorist organization with 1 or more individuals (who may be or include himself) to work under that terrorist organization’s direction or control or to organize, manage, supervise, or otherwise direct the operation of that organization. Individuals who act entirely independently of the foreign terrorist organization to advance its goals or objectives shall not be considered to be working under the foreign terrorist organization’s direction and control.
Section 2339B(h).
Reasoning
Given the complicated 12-year history of this litigation, we pause to clarify the questions before us. Plaintiffs challenge Section 2339B’s prohibition on four types of material support--“training,” “expert advice or assistance,” “service,” and “personnel.” They raise three constitutional claims. First, plaintiffs claim that Section 2339B violates the Due Process Clause of the Fifth Amendment because these four statutory terms are impermissibly vague. Second, plaintiffs claim that Section 2339B violates their freedom of speech under the First Amendment. Third, plaintiffs claim that Section 2339B violates their First Amendment freedom of association.
Plaintiffs . . . claim that Section 2339B is invalid to the extent it prohibits them from engaging in certain specified activities. With respect to the HLP and Judge Fertig, those activities are: (1) “train[ing] members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes”; (2) “engag[ing] in political advocacy on behalf of Kurds who live in Turkey”; and (3) “teach[ing] PKK members how to petition various representative bodies such as the United Nations for relief.” With respect to the other plaintiffs, those activities are: (1) “train[ing] members of [the] LTTE to present claims for tsunami-related aid to mediators and international bodies”; (2) “offer[ing] their legal expertise in negotiating peace agreements between the LTTE and the Sri Lankan government”; and (3) “engag[ing] in political advocacy on behalf of Tamils who live in Sri Lanka.”
Plaintiffs also state that “the LTTE was recently defeated militarily in Sri Lanka,” so “[m]uch of the support the Tamil organizations and Dr. Jeyalingam sought to provide is now moot.” Plaintiffs thus seek only to support the LTTE “as a political organization outside Sri Lanka advocating for the rights of Tamils.” . . .
One last point. Plaintiffs seek preenforcement review of a criminal statute. We conclude that plaintiffs face “a credible threat of prosecution” and “should not be required to await and undergo a criminal prosecution as the sole means of seeking relief.”
Plaintiffs claim that they provided support to the PKK and the LTTE before the enactment of Section 2339B and that they would provide similar support again if the statute’s allegedly unconstitutional bar were lifted. The Government tells us that it has charged about 150 persons with violating Section 2339B and that several of those prosecutions involved the enforcement of the statutory terms at issue here. The Government has not argued to this Court that plaintiffs will not be prosecuted if they do what they say they wish to do. Based on these considerations, we conclude that plaintiffs’ claims are suitable for judicial review.
Plaintiffs . . . contend that we should interpret the material-support statute, when applied to speech, to require proof that a defendant intended to further a foreign terrorist organization’s illegal activities. That interpretation, they say, would end the litigation because plaintiffs’ proposed activities consist of speech, but plaintiffs do not intend to further unlawful conduct by the PKK or the LTTE.
We reject plaintiffs’ interpretation of Section 2339B because it is inconsistent with the text of the statute. Section 2339B(a)(1) prohibits “knowingly” providing material support. It then specifically describes the type of knowledge that is required: “To violate this paragraph, a person must have knowledge that the organization is a designated terrorist organization . . . , that the organization has engaged or engages in terrorist activity . . . , or that the organization has engaged or engages in terrorism. . . .” Congress plainly spoke to the necessary mental state for a violation of Section 2339B, and it chose knowledge about the organization’s connection to terrorism, not specific intent to further the organization’s terrorist activities.
Plaintiffs’ interpretation is also untenable in light of the sections immediately surrounding Section 2339B, both of which do refer to intent to further terrorist activity. See Section 2339A(a) (establishing criminal penalties for one who “provides material support or resources . . . knowing or intending that they are to be used in preparation for, or in carrying out, a violation of” statutes prohibiting violent terrorist acts); Section 2339C(a)(1) (setting criminal penalties for one who “unlawfully and willfully provides or collects funds with the intention that such funds be used, or with the knowledge that such funds are to be used, in full or in part, in order to carry out” other unlawful acts). Congress enacted Section 2339A in 1994 and Section 2339C in 2002. Yet Congress did not import the intent language of those provisions into Section 2339B, either when it enacted Section 2339B in 1996 or when it clarified section 2339B’s knowledge requirement in 2004.
Finally, plaintiffs give the game away when they argue that a specific intent requirement should apply only when the material-support statute applies to speech. There is no basis whatever in the text of Section 2339B to read the same provisions in that statute as requiring intent in some circumstances but not others. It is therefore clear that plaintiffs are asking us not to interpret Section 2339B but to revise it. “Although this Court will often strain to construe legislation so as to save it against constitutional attack, it must not and will not carry this to the point of perverting the purpose of a statute.” . . .
We cannot avoid the constitutional issues in this litigation through plaintiffs’ proposed interpretation of Section 2339B. . . .
We turn to the question whether the material-support statute, as applied to plaintiffs, is impermissibly vague under the Due Process Clause of the Fifth Amendment. “A conviction fails to comport with due process if the statute under which it is obtained fails to provide a person of ordinary intelligence fair notice of what is prohibited, or is so standardless that it authorizes or encourages seriously discriminatory enforcement.” We consider whether a statute is vague as applied to the particular facts at issue, for “[a] plaintiff who engages in some conduct that is clearly proscribed cannot complain of the vagueness of the law as applied to the conduct of others.” We have said that when a statute “interferes with the right of free speech or of association, a more stringent vagueness test should apply.” “But ‘perfect clarity and precise guidance have never been required even of regulations that restrict expressive activity.’” . . .
Under a proper analysis, plaintiffs’ claims of vagueness lack merit. Plaintiffs do not argue that the material-support statute grants too much enforcement discretion to the Government. We therefore address only whether the statute “provide[s] a person of ordinary intelligence fair notice of what is prohibited.” As a general matter, the statutory terms at issue here are quite different from the sorts of terms that we have previously declared to be vague. We have in the past “struck down statutes that tied criminal culpability to whether the defendant’s conduct was ‘annoying’ or ‘indecent’--wholly subjective judgments without statutory definitions, narrowing context, or settled legal meanings.” Applying the statutory terms in this action--“training,” “expert advice or assistance,” “service,” and “personnel”--does not require similarly untethered, subjective judgments.
Of course, the scope of the material-support statute may not be clear in every application. But the dispositive point here is that the statutory terms are clear in their application to plaintiffs’ proposed conduct, which means that plaintiffs’ vagueness challenge must fail. Even assuming that a heightened standard applies because the material-support statute potentially implicates speech, the statutory terms are not vague as applied to plaintiffs.
Most of the activities in which plaintiffs seek to engage readily fall within the scope of the terms “training” and “expert advice or assistance.” Plaintiffs want to “train members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes” and “teach PKK members how to petition various representative bodies such as the United Nations for relief.” A person of ordinary intelligence would understand that instruction on resolving disputes through international law falls within the statute’s definition of “training” because it imparts a “specific skill” not “general knowledge.” Plaintiffs’ activities also fall comfortably within the scope of “expert advice or assistance”: A reasonable person would recognize that teaching the PKK how to petition for humanitarian relief before the United Nations involves advice derived from, as the statute puts it, “specialized knowledge.” In fact, plaintiffs themselves have repeatedly used the terms “training” and “expert advice” throughout this litigation to describe their own proposed activities, demonstrating that these common terms readily and naturally cover plaintiffs’ conduct. . . .
Plaintiffs also contend that they want to engage in “political advocacy” on behalf of Kurds living in Turkey and Tamils living in Sri Lanka. They are concerned that such advocacy might be regarded as “material support” in the form of providing “personnel” or “service[s]” and assert that the statute is unconstitutionally vague because they cannot tell.
As for “personnel,” Congress enacted a limiting definition in IRTPA that answers plaintiffs’ vagueness concerns. Providing material support that constitutes “personnel” is defined as knowingly providing a person “to work under that terrorist organization’s direction or control or to organize, manage, supervise, or otherwise direct the operation of that organization.” The statute makes clear that “personnel” does not cover independent advocacy: “Individuals who act entirely independently of the foreign terrorist organization to advance its goals or objectives shall not be considered to be working under the foreign terrorist organization’s direction and control.”
“[S]ervice” similarly refers to concerted activity, not independent advocacy. . . . Context confirms that ordinary meaning here. The statute prohibits providing a service “to a foreign terrorist organization.” The use of the word “to” indicates a connection between the service and the foreign group. We think a person of ordinary intelligence would understand that independently advocating for a cause is different from providing a service to a group that is advocating for that cause.
Moreover, if independent activity in support of a terrorist group could be characterized as a “service,” the statute’s specific exclusion of independent activity in the definition of “personnel” would not make sense. Congress would not have prohibited under “service” what it specifically exempted from prohibition under “personnel.” The other types of material support listed in the statute, including “lodging,” “weapons,” “explosives,” and “transportation,” Section 2339A(b)(1), are not forms of support that could be provided independently of a foreign terrorist organization. We interpret “service” along the same lines. Thus, any independent advocacy in which plaintiffs wish to engage is not prohibited by Section 2339B. On the other hand, a person of ordinary intelligence would understand the term “service” to cover advocacy performed in coordination with, or at the direction of, a foreign terrorist organization.
Plaintiffs argue that this construction of the statute poses difficult questions of exactly how much direction or coordination is necessary for an activity to constitute a “service.” The problem with these questions is that they are entirely hypothetical. Plaintiffs have not provided any specific articulation of the degree to which they seek to coordinate their advocacy with the PKK and the LTTE. They have instead described the form of their intended advocacy only in the most general terms. . . . It is apparent with respect to these claims that “gradations of fact or charge would make a difference as to criminal liability” and so “adjudication of the reach and constitutionality of [the statute] must await a concrete fact situation.”
We next consider whether the material-support statute, as applied to plaintiffs, violates the freedom of speech guaranteed by the First Amendment. Both plaintiffs and the Government take extreme positions on this question. Plaintiffs claim that Congress has banned their “pure political speech.” It has not. Under the material-support statute, plaintiffs may say anything they wish on any topic. They may speak and write freely about the PKK and LTTE, the governments of Turkey and Sri Lanka, human rights, and international law. They may advocate before the United Nations. As the Government states: “The statute does not prohibit independent advocacy or expression of any kind.” Congress has not, therefore, sought to suppress ideas or opinions in the form of “pure political speech.” Rather, Congress has prohibited “material support,” which most often does not take the form of speech at all. And when it does, the statute is carefully drawn to cover only a narrow category of speech to, under the direction of, or in coordination with foreign groups that the speaker knows to be terrorist organizations.
For its part, the Government takes the foregoing too far, claiming that the only thing truly at issue in this litigation is conduct, not speech. Section 2339B is directed at the fact of plaintiffs’ interaction with the PKK and LTTE, the Government contends, and only incidentally burdens their expression. . . . Plaintiffs want to speak to the PKK and the LTTE, and whether they may do so under Section 2339B depends on what they say. If plaintiffs’ speech to those groups imparts a “specific skill” or communicates advice derived from “specialized knowledge”--for example, training on the use of international law or advice on petitioning the United Nations--then it is barred. On the other hand, plaintiffs’ speech is not barred if it imparts only general or unspecialized knowledge.
The First Amendment issue before us is more refined than either plaintiffs or the Government would have it. It is not whether the Government may prohibit pure political speech or may prohibit material support in the form of conduct. It is instead whether the Government may prohibit what plaintiffs want to do--provide material support to the PKK and LTTE in the form of speech.
Everyone agrees that the Government’s interest in combating terrorism is an urgent objective of the highest order. Plaintiffs’ complaint is that the ban on material support, applied to what they wish to do, is not “necessary to further that interest.” The objective of combating terrorism does not justify prohibiting their speech, plaintiffs argue, because their support will advance only the legitimate activities of the designated terrorist organizations, not their terrorism.
Whether foreign terrorist organizations meaningfully segregate support of their legitimate activities from support of terrorism is an empirical question. When it enacted Section 2339B in 1996, Congress made specific findings regarding the serious threat posed by international terrorism. One of those findings explicitly rejects plaintiffs’ contention that their support would not further the terrorist activities of the PKK and LTTE: “[F]oreign organizations that engage in terrorist activity are so tainted by their criminal conduct that any contribution to such an organization facilitates that conduct.”
Plaintiffs argue that the reference to “any contribution” in this finding meant only monetary support. There is no reason to read the finding to be so limited, particularly because Congress expressly prohibited so much more than monetary support in Section 2339B. Congress’s use of the term “contribution” is best read to reflect a determination that any form of material support furnished “to” a foreign terrorist organization should be barred, which is precisely what the material-support statute does. Indeed, when Congress enacted Section 2339B, Congress simultaneously removed an exception that had existed in Section 2339A(a) for the provision of material support in the form of “humanitarian assistance to persons not directly involved in” terrorist activity. That repeal demonstrates that Congress considered and rejected the view that ostensibly peaceful aid would have no harmful effects.
We are convinced that Congress was justified in rejecting that view. The PKK and the LTTE are deadly groups. “The PKK’s insurgency has claimed more than 22,000 lives.” The LTTE has engaged in extensive suicide bombings and political assassinations including killings of the Sri Lankan President, Security Minister, and Deputy Defense Minister. “On January 31, 1996, the LTTE exploded a truck bomb filled with an estimated 1,000 pounds of explosives at the Central Bank in Colombo, killing 100 people and injuring more than 1,400. This bombing was the most deadly terrorist incident in the world in 1996.” It is not difficult to conclude as Congress did that the “tain[t]” of such violent activities is so great that working in coordination with or at the command of the PKK and LTTE serves to legitimize and further their terrorist means.
Material support meant to “promot[e] peaceable, lawful conduct,” can further terrorism by foreign groups in multiple ways. “Material support” is a valuable resource by definition. Such support frees up other resources within the organization that may be put to violent ends. It also importantly helps lend legitimacy to foreign terrorist groups--legitimacy that makes it easier for those groups to persist, to recruit members, and to raise funds--all of which facilitate more terrorist attacks. “Terrorist organizations do not maintain organizational ‘firewalls’ that would prevent or deter . . . sharing and commingling of support and benefits.” “[I]nvestigators have revealed how terrorist groups systematically conceal their activities behind charitable, social, and political fronts.” “Indeed, some designated foreign terrorist organizations use social and political components to recruit personnel to carry out terrorist operations.”
Money is fungible, and “[w]hen foreign terrorist organizations that have a dual structure raise funds, they highlight the civilian and humanitarian ends to which such moneys could be put.” But “there is reason to believe that foreign terrorist organizations do not maintain legitimate financial firewalls between those funds raised for civil, nonviolent activities, and those ultimately used to support violent, terrorist operations.” Thus, “[f]unds raised ostensibly for charitable purposes have in the past been redirected by some terrorist groups to fund the purchase of arms and explosives.” There is evidence that the PKK and the LTTE, in particular, have not “respected the line between humanitarian and violent activities.”
The dissent argues that there is “no natural stopping place” for the proposition that aiding a foreign terrorist organization’s lawful activity promotes the terrorist organization as a whole. But Congress has settled on just such a natural stopping place: The statute reaches only material support coordinated with or under the direction of a designated foreign terrorist organization. Independent advocacy that might be viewed as promoting the group’s legitimacy is not covered.
Providing foreign terrorist groups with material support in any form also furthers terrorism by straining the United States’ relationships with its allies and undermining cooperative efforts between nations to prevent terrorist attacks. We see no reason to question Congress’s finding that “international cooperation is required for an effective response to terrorism, as demonstrated by the numerous multilateral conventions in force providing universal prosecutorial jurisdiction over persons involved in a variety of terrorist acts, including hostage taking, murder of an internationally protected person, and aircraft piracy and sabotage.” The material-support statute furthers this international effort by prohibiting aid for foreign terrorist groups that harm the United States’ partners abroad: “A number of designated foreign terrorist organizations have attacked moderate governments with which the United States has vigorously endeavored to maintain close and friendly relations,” and those attacks “threaten [the] social, economic and political stability” of such governments. “[O]ther foreign terrorist organizations attack our NATO allies, thereby implicating important and sensitive multilateral security arrangements.”
For example, the Republic of Turkey--a fellow member of NATO--is defending itself against a violent insurgency waged by the PKK. That nation and our other allies would react sharply to Americans furnishing material support to foreign groups like the PKK and would hardly be mollified by the explanation that the support was meant only to further those groups’ “legitimate” activities. From Turkey’s perspective, there likely are no such activities. (Turkey prohibits membership in the PKK and prosecutes those who provide support to that group, regardless of whether the support is directed to lawful activities.)
In analyzing whether it is possible in practice to distinguish material support for a foreign terrorist group’s violent activities and its nonviolent activities, we do not rely exclusively on our own inferences drawn from the record evidence. We have before us an affidavit stating the Executive Branch’s conclusion on that question. The State Department informs us that “[t]he experience and analysis of the U.S. government agencies charged with combating terrorism strongly suppor[t]” Congress’s finding that all contributions to foreign terrorist organizations further their terrorism. In the Executive’s view: “Given the purposes, organizational structure, and clandestine nature of foreign terrorist organizations, it is highly likely that any material support to these organizations will ultimately inure to the benefit of their criminal, terrorist functions--regardless of whether such support was ostensibly intended to support non-violent, non-terrorist activities.”
That evaluation of the facts by the Executive, like Congress’s assessment, is entitled to deference. This litigation implicates sensitive and weighty interests of national security and foreign affairs. The PKK and the LTTE have committed terrorist acts against American citizens abroad, and the material-support statute addresses acute foreign policy concerns involving relationships with our Nation’s allies. We have noted that “neither the Members of this Court nor most federal judges begin the day with briefings that may describe new and serious threats to our Nation and its people.” It is vital in this context “not to substitute . . . our own evaluation of evidence for a reasonable evaluation by the Legislative Branch.”
Our precedents, old and new, make clear that concerns of national security and foreign relations do not warrant abdication of the judicial role. We do not defer to the Government’s reading of the First Amendment, even when such interests are at stake. We are one with the dissent that the Government’s “authority and expertise in these matters do not automatically trump the Court’s own obligation to secure the protection that the Constitution grants to individuals.” But when it comes to collecting evidence and drawing factual inferences in this area, “the lack of competence on the part of the courts is marked,” and respect for the Government’s conclusions is appropriate.
One reason for that respect is that national security and foreign policy concerns arise in connection with efforts to confront evolving threats in an area where information can be difficult to obtain and the impact of certain conduct difficult to assess. The dissent slights these real constraints in demanding hard proof--with “detail,” “specific facts,” and “specific evidence”--that plaintiffs’ proposed activities will support terrorist attacks. That would be a dangerous requirement. In this context, conclusions must often be based on informed judgment rather than concrete evidence, and that reality affects what we may reasonably insist on from the Government. The material-support statute is, on its face, a preventive measure--it criminalizes not terrorist attacks themselves, but aid that makes the attacks more likely to occur. The Government, when seeking to prevent imminent harms in the context of international affairs and national security, is not required to conclusively link all the pieces in the puzzle before we grant weight to its empirical conclusions. . . . Congress and the Executive are uniquely positioned to make principled distinctions between activities that will further terrorist conduct and undermine U.S. foreign policy, and those that will not.
We also find it significant that Congress has been conscious of its own responsibility to consider how its actions may implicate constitutional concerns. First, Section 2339B only applies to designated foreign terrorist organizations. There is, and always has been, a limited number of those organizations designated by the Executive Branch, and any groups so designated may seek judicial review of the designation. Second, in response to the lower courts’ holdings in this litigation, Congress added clarity to the statute by providing narrowing definitions of the terms “training,” “personnel,” and “expert advice or assistance,” as well as an explanation of the knowledge required to violate Section 2339B. Third, in effectuating its stated intent not to abridge First Amendment rights, Congress has also displayed a careful balancing of interests in creating limited exceptions to the ban on material support. The definition of material support, for example, excludes medicine and religious materials. In this area perhaps more than any other, the Legislature’s superior capacity for weighing competing interests means that “we must be particularly careful not to substitute our judgment of what is desirable for that of Congress.” Finally, and most importantly, Congress has avoided any restriction on independent advocacy, or indeed any activities not directed to, coordinated with, or controlled by foreign terrorist groups.
At bottom, plaintiffs simply disagree with the considered judgment of Congress and the Executive that providing material support to a designated foreign terrorist organization--even seemingly benign support--bolsters the terrorist activities of that organization. That judgment, however, is entitled to significant weight, and we have persuasive evidence before us to sustain it. Given the sensitive interests in national security and foreign affairs at stake, the political branches have adequately substantiated their determination that, to serve the Government’s interest in preventing terrorism, it was necessary to prohibit providing material support in the form of training, expert advice, personnel, and services to foreign terrorist groups, even if the supporters meant to promote only the groups’ nonviolent ends.
We turn to the particular speech plaintiffs propose to undertake. First, plaintiffs propose to “train members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes.” Congress can, consistent with the First Amendment, prohibit this direct training. It is wholly foreseeable that the PKK could use the “specific skill[s]” that plaintiffs propose to impart, as part of a broader strategy to promote terrorism. The PKK could, for example, pursue peaceful negotiation as a means of buying time to recover from short-term setbacks, lulling opponents into complacency, and ultimately preparing for renewed attacks. A foreign terrorist organization introduced to the structures of the international legal system might use the information to threaten, manipulate, and disrupt. This possibility is real, not remote.
Second, plaintiffs propose to “teach PKK members how to petition various representative bodies such as the United Nations for relief.” The Government acts within First Amendment strictures in banning this proposed speech because it teaches the organization how to acquire “relief,” which plaintiffs never define with any specificity, and which could readily include monetary aid. Indeed, earlier in this litigation, plaintiffs sought to teach the LTTE “to present claims for tsunami-related aid to mediators and international bodies,” which naturally included monetary relief. Money is fungible, and Congress logically concluded that money a terrorist group such as the PKK obtains using the techniques plaintiffs propose to teach could be redirected to funding the group’s violent activities.
Finally, plaintiffs propose to “engage in political advocacy on behalf of Kurds who live in Turkey” and “engage in political advocacy on behalf of Tamils who live in Sri Lanka.” As explained above, plaintiffs do not specify their expected level of coordination with the PKK or LTTE or suggest what exactly their “advocacy” would consist of. Plaintiffs’ proposals are phrased at such a high level of generality that they cannot prevail in this preenforcement challenge.
In responding to the foregoing, the dissent fails to address the real dangers at stake. It instead considers only the possible benefits of plaintiffs’ proposed activities in the abstract. The dissent seems unwilling to entertain the prospect that training and advising a designated foreign terrorist organization on how to take advantage of international entities might benefit that organization in a way that facilitates its terrorist activities. In the dissent’s world, such training is all to the good. Congress and the Executive, however, have concluded that we live in a different world: one in which the designated foreign terrorist organizations “are so tainted by their criminal conduct that any contribution to such an organization facilitates that conduct.” One in which, for example, the United Nations High Commissioner for Refugees was forced to close a Kurdish refugee camp in northern Iraq because the camp had come under the control of the PKK, and the PKK had failed to respect its neutral and humanitarian nature. Training and advice on how to work with the United Nations could readily have helped the PKK in its efforts to use the United Nations camp as a base for terrorist activities.
If only good can come from training our adversaries in international dispute resolution, presumably it would have been unconstitutional to prevent American citizens from training the Japanese Government on using international organizations and mechanisms to resolve disputes during World War II. It would, under the dissent’s reasoning, have been contrary to our commitment to resolving disputes through “deliberative forces,” for Congress to conclude that assisting Japan on that front might facilitate its war effort more generally. That view is not one the First Amendment requires us to embrace.
[W]e in no way suggest that a regulation of independent speech would pass constitutional muster, even if the Government were to show that such speech benefits foreign terrorist organizations. We also do not suggest that Congress could extend the same prohibition on material support at issue here to domestic organizations. We simply hold that, in prohibiting the particular forms of support that plaintiffs seek to provide to foreign terrorist groups, Section 2339B does not violate the freedom of speech.
Plaintiffs’ final claim is that the material-support statute violates their freedom of association under the First Amendment. Plaintiffs argue that the statute criminalizes the mere fact of their associating with the PKK and the LTTE.
The Court of Appeals correctly rejected this claim because the statute does not penalize mere association with a foreign terrorist organization. As the Ninth Circuit put it: “The statute does not prohibit being a member of one of the designated groups or vigorously promoting and supporting the political goals of the group. . . . What Section 2339B prohibits is the act of giving material support. . . .” Plaintiffs want to do the latter. Our decisions scrutinizing penalties on simple association or assembly are therefore inapposite.
Plaintiffs also argue that the material-support statute burdens their freedom of association because it prevents them from providing support to designated foreign terrorist organizations, but not to other groups. Any burden on plaintiffs’ freedom of association in this regard is justified for the same reasons that we have denied plaintiffs’ free speech challenge. It would be strange if the Constitution permitted Congress to prohibit certain forms of speech that constitute material support but did not permit Congress to prohibit that support only to particularly dangerous and lawless foreign organizations. Congress is not required to ban material support to every group or none at all.
Holding
The Preamble to the Constitution proclaims that the people of the United States ordained and established that charter of government in part to “provide for the common defence.” As Madison explained in Federalist No. 41, “[s]ecurity against foreign danger is . . . an avowed and essential object of the American Union.” We hold that, in regulating the particular forms of support that plaintiffs seek to provide to foreign terrorist organizations, Congress has pursued that objective consistent with the limitations of the First and Fifth Amendments. . . .
United States V. Bell, 81 F.SUPP.3D 1301 (D.C. M.D. Fla. 2015)
The global threat of terrorism, so fresh in everyone's mind, has come to this Court in the Yemen, not only sponsored terror but also recruited young persons from all over the world to become terrorists, until he was killed in an American drone strike in 2011. Seduced by al-Awlaki's video teachings, Bell chose to answer his call and proceeded down the road to becoming a terrorist, offering to fight and die for the cause.
Beginning in approximately May 2012 and continuing through at least July 18, 2013, Shelton Thomas Bell agreed and conspired with a juvenile and at least one other individual to train in the Jacksonville area to prepare themselves as combatants for overseas violent jihad, to then travel from Jacksonville, Florida to the Middle East for the ultimate purpose of providing personnel, namely Bell and the juvenile, to terrorists, including members of Ansar al-Sharia in Yemen, to receive further training and deadly weapons from Ansar al-Sharia, and to then engage in violent jihad against, and to kill, others in the country of Yemen and elsewhere. At all relevant times, Bell and the juvenile knew that Ansar al-Sharia had engaged in, and continued to engage in, terrorist activity and the killing of other persons in foreign countries, including both Yemen and Syria.
Bell had first begun giving voice to his desire to travel overseas to engage in violent jihad in May 2012. A recent convert to Islam in 2011 when he was 17 years old, Bell had thrown himself headfirst into studying the religion. He first found a role model in the faith in a local, American-born imam. But Bell also looked for other sources of information, including online. His online search eventually led him to the radical preaching of Anwar al-Awlaki, once the most important spokesman for the terrorist group first known as al-Qai'da in the Arabian Peninsula and later rebranded as Ansar al-Shari'a.
Al-Awlaki, a dual citizen of Yemen and the United States, was killed in 2011 in Yemen by an American drone strike. . . . Al-Awlaki preached a violent strain of jihad that espoused that Islam is under attack and that it is the duty of every Muslim to defend Islam by either conducting their own attacks wherever they live or traveling to wherever the jihadists are fighting, like Yemen, and joining the fight. By his own admission, Bell found al-Awlaki "captivating" and believed everything he preached. All told, Bell accumulated and consumed hundreds of hours of al-Awlaki's speeches and propaganda. By listening to al-Awlaki, Bell came to accept al-Awlaki's mission as his own, specifically to forcibly establish a severe reading of Islamic law, or "Sharia," throughout the world. Following al-Awlaki's posthumous call, Bell decided that his small group of young people should go to Yemen and join al-Awlaki's group, Ansar al-Shari'a.
To prepare themselves mentally and physically, Bell and his group began to train with firearms that Bell supplied, to continue consuming extremist media, and to record their own videos that Bell, as the group's "commander," directed another member of the group to post online (though the videos never were uploaded). In the early morning hours of July 4, 2012, Bell and another group member recorded themselves carrying out a "mission." Bell had conceived of to destroy two statutes of Jesus at the Chapel Hill Cemetery in the Arlington neighborhood of Jacksonville . . . . Bell describes as having "full mags, fully loaded, ready to go, in case any kuffar [unbeliever, infidel] wants to cause some trouble." The other individual later . . . . In one video made during the drive to the cemetery, Bell says that Muslim scholars in America would see their actions and say, "'You're a terrorist,'" that he and the individual would be demonized as terrorists, "just as they do the Taliban, just as they do the brothers in Somalia, just as they do the brothers everywhere across the globe." The two were ultimately unable to completely destroy the statues, but did succeed in knocking off their heads with sledgehammers, causing $17,000 in damage. 
Around the same time, Bell began fashioning homemade explosives that he tested and refined to achieve greater explosions. . . . Bell and his group video recorded themselves setting off the explosions and conducting firearms training. At one point during this training, the juvenile commented about the smell of beer, and Bell responded, "It may stink, but how you think [sic] the battlefield is gonna smell?" 
On July 26, 2012, Bell recorded himself wearing a white robe, black tactical gear, and a black turban and giving a nearly 40-min speech that echoes many of the extremist sentiments he had heard in the hundreds of hours of al-Awlaki's speeches that he had consumed. In the video, Bell describes himself as "partaking in the training of jihad," diagnoses the "devilish indulgences" of society, and calls on all Muslims to "come together under one banner," "fight as a Muslim nation, as one," and "fight for one cause . . . ."  
Closing this message to the youth, he asks, "What are you doing for the sake of Allah? What lengths are you willing to go?" Then, just over an hour after concluding this rant, Bell recorded himself setting off various explosive devices he made, including one he termed a "frag grenade." In September 2012, Bell and a juvenile member of his group began to prepare for their trip to Yemen. Their cover story for their families was that they were going to the Middle East to "make Hajj," a yearly pilgrimage to Mecca in Saudi Arabia. So the day before they left, Bell obtained a certificate of his conversion to Islam from the Islamic Center to make the story seem believable. Because the juvenile could not obtain a student visa to travel directly to Yemen, the trip now included a stop in Israel before the two would travel to Yemen to join Ansar al-Sharia. 
On September 25, 2012, Bell and the juvenile departed Jacksonville on their way to Tel-Aviv via New York and Poland. Bell and the juvenile were detained and interrogated by authorities in Tel-Aviv, however, and sent back to Poland on September 27, 2012. At the juvenile's suggestion, they then bought one-way tickets to Amman, Jordan, where the juvenile had relatives. Bell and the juvenile stayed for a time with the juvenile's aunt until she asked Bell to leave. They then went to a local mosque, but Bell was eventually kicked out for being vocal about wanting to wage jihad. 
After speaking with a few individuals about traveling to Yemen to fight and potentially crossing the Jordanian border to enter Syria to fight, the juvenile had the idea to fly to Oman and then cross into Yemen. But Bell and the juvenile were eventually taken into custody before executing that plan and were detained by the Jordanian authorities on November 12, 2012 for overstaying their visas. On November 21, 2012, Bell returned to the United States on a ticket he purchased with a loan from the State Department. His first stop was Houston International Airport, where he voluntarily sat for an interview with Agent Berry of the Joint Terrorism Task Force. Bell acknowledged during the interview that he and the juvenile had purchased plane tickets to Oman with the intention of entering Yemen. He stated, "If you ask me if I was going for jihad in Yemen, I say yes," and that he and the juvenile would have fought for whatever group was fighting against those who were persecuting Muslims. Bell confirmed they had sought to join Ansar al-Shari'a, but explained that several groups were affiliated with Ansar al-Shari'a, including al Qai'da and the Taliban. Bell was released and subsequently returned to Jacksonville.
Upon his return, Bell made a number of intercepted telephone calls to his associates in which he said he had some "substantial stuff" planned for Jacksonville and that he intended to build a "masjid," or mosque, of his own in the woods by his father's house, so that he could continue to speak with other young people about jihad Bell also discussed possible ways to finance his activities including unauthorized gold buying and fraudulently obtaining food stamps at a false address. However, Bell's plans were interrupted on January 29, 2013, when he was arrested by the Jacksonville Sheriff's Office on state criminal charges. Based on a brief exchange with a Muslim sheriff's detective after a custodial interview, even after his arrest, Bell evidently still persisted in his radicalization, calling the detective "Taghut," or disbeliever, telling the detective that he represented the "wrong law." 
Bell stands convicted of one count of conspiracy to provide material support to terrorists and one count of attempt to provide material support to terrorists. . . . Each count carries a statutory maximum imprisonment of "not more than 15 years," for a maximum imprisonment in Bell's case of 30 years. He certainly was a serious and growing threat as he sought to carry out his plan and before his apprehension by law enforcement. The testimony . . . suggests that there is little reason to believe such a threat could ever be extinguished short of permanent incapacitation. On the other hand, Bell's seemingly sincere expressions of remorse and Dr. Cohen's psychiatric testimony provide some hope that a counseling component to Bell's incarceration could have a positive effect. This case is concerning and sad because it demonstrates that, in the age of the Internet, a disaffected young American can be so easily indoctrinated into terrorism. That Bell so readily bought into al-Awlaki's call to hate and violence means others will as well, as confirmed by terrorism expert Braniff. Thus, the Court agrees that general deterrence of others from taking the first step along the path to radicalization is an important component of Bell's sentence. A substantial sentence is likely necessary to have any deterrent effect. But the Court is not convinced that only the statutory maximum will work, while anything less would embolden would-be terrorists.
If the Court was convinced that Bell's radicalization was permanent and his remorse feigned, the full 30-year maximum term might well be appropriate because he would present an ongoing terrorist threat. What, though, if the Court cannot be sure?
Bell has admitted that he was a terrorist, that he had accepted and fully subscribed to the extremist views of Anwar al-Awlaki, and that he had become radicalized to the point of turning these views into action both in the United States and abroad. There may be lingering doubt whether he would have indeed fought and killed had he joined Ansar al-Shari'a or another terrorist group. But there is reason to think that he would have. The cemetery mission is evidence that Bell would commit criminal acts to further jihad. His own words, spoken as he prepared a loaded firearm for the mission, were that he was ready to shoot anyone who stood in his way. In targeting statues of Jesus, Bell's actions were designed to instill fear and to strike at basic societal institutions.
Moreover, Bell understood that he would be considered a terrorist for his actions. Yet, he persisted in his radical agenda even after returning to the United States and knowing he. 
In looking at the sentences for defendants in other terrorism cases, some of whom had undertaken more serious or sustained terrorist activity, a guideline sentence of 30 years, which is also the statutory maximum of both counts of conviction run consecutively, is not necessary. Because Bell's efforts at becoming a terrorist were interrupted relatively early, his acts, though serious, were not as damaging as they could have been. Bell is very young and appears chastened by his nearly 2 years in pretrial detention. While it is possible he is feigning, he is at least saying the right things, renouncing his terrorist ways, and expressing a desire to become a productive, law-abiding American citizen. He can be counseled while in prison, and in the years to come, one would expect more comprehensive methods for rehabilitating would-be terrorists will be developed. The Court also has the tool of an extended period of supervised release to closely monitor Bell's activity even after he is released from prison. Although Bell's sentence will be substantial, it need not be the maximum. The Court finds that a sentence of 20 years (240 months), followed by a lifetime period of supervised release will be, in the words of the law, "sufficient but not greater than necessary . . . “

