YOU DECIDES

CHAPTER THREE

YOU DECIDE 3.1. Knapp v. State 
We are of opinion that the testimony referred to was competent. While appellant's counsel are correct in their assertion that the question was whether appellant had heard a story to the effect 

that the deceased had offered serious violence to the old man, yet it does not follow that the testimony complained of did not tend to negative the claim of appellant as to what he had heard. 

One of the first principles of human nature is the impulse to speak the truth. “This principle,” says Dr. Reid, whom Professor Greenleaf quotes at length in his work on Evidence .
 “Honesty has a powerful operation, even in the greatest liars; for where they lie once they speak truth 100 times.” Truth speaking preponderating, it follows that to show that there was no basis in fact for the statement appellant claims to have heard had a tendency to make it less probable that his testimony on this point was true. Indeed, since this court has not, in cases where self-defense is asserted as a justification for homicide, confined the evidence concerning the deceased to  character evidence, we do not perceive how, without the possibility of a gross perversion of right, the state could be denied the opportunity to meet in the manner indicated the evidence of the  defendant as to what he had heard, where he, cunningly perhaps, denies that he can remember who gave him the information. The fact proved by the state tended to discredit appellant, since it showed that somewhere between the fact and the testimony there was a person who was not a truth speaker, and, appellant being unable to point to his informant, it must at least be said that  the testimony complained of had a tendency to render his claim as to what he had heard less probable.

YOU DECIDE 3.2. Commonwealth v. Holden.

MUSMANNO, J. (dissenting).

The Majority Opinion fails to discuss a very important matter raised by the defendant Charles Holden in his appeal to this Court for a new trial.

On December 31, 1955, between 5:15 and 6:40 a.m., Cora Smith was killed in her home as the result of being struck over the head. The defendant, Charles Holden, was accused, tried, and convicted of her murder. He maintained in his defense that he was innocent since he was not in the victim's home at the time of the brutal attack.

At the time of Holden's arrest, he was taken by the police to the home of a Ralph Jones who had been with Holden for several hours prior to the killing. In Holden's presence, Jones was questioned by the police. The matter of this questioning became a subject for inquiry at the later trial. The assistant district attorney representing the Commonwealth asked Jones if, at the time he was being quizzed by the police in Holden's presence, Holden did anything that was unusual. Jones replied:

"Well, during the period of time that the detectives were questioning me in his presence, I believe one of them noticed him to sort of wink or something."

The assistant district attorney then asked Jones what Holden meant, and Jones replied:

"I didn't rightfully know whether it was a wink or something that was in his eye."

The prosecuting attorney's question was a flagrant violation of the rules of evidence and should not have been permitted. What Jones may have thought that Holden meant by the wink, if it was a wink, was entirely speculative. The prosecuting attorney might just as well have asked: "What was Holden thinking of at the time?" In fact, the question imported that very type of query because obviously the eye, no matter how eloquent it is supposed to be in the minds of poets, novelists, and dreamers, is still not capable, by a blink, to telegraph complicated messages, unless, of course, the blinker and the blinkee have previously agreed upon a code.

When Jones replied that he did not know whether Holden had actually winked or had been troubled by a foreign substance in his eye, the Commonwealth's attorney asked him about a statement he had made to the police some time following the winking incident. On January 11th, a few days after the blinking affair, Captain Flynn of the City Detective Bureau asked Jones: "What did you take this wink to be?" and Jones replied:

"I think he was trying to get me to make an alibi for him to cover up some of his actions and I don't know nothing about any of his actions."

Commonwealth's counsel sought to introduce this statement at the trial and defense counsel properly objected, explaining:

"We object to that. Whatever it was, it wasn't made in the presence of the defendant, Charles Holden."

The objection was overruled and the jury was thus informed that the defendant endeavored to have Jones frame an alibi for him. On what evidence was this information based? On a wink.

And what did the wink say? I repeat:

"I think he was trying to get me to make an alibi for him to cover up some of his actions and I don't know nothing about any of his actions."

It will be noted that the stupendous and compendious wink not only solicited the fabrication of a spurious alibi but specified that it was "to cover up some of his actions." One movement of the eyelid conveyed a message of 21 words. Not even the most abbreviated Morse code could say so much with such little expenditure of muscular and mechanical power.

Although the statement of the interpretation of the wink is preposterous on its face, I can see how it could be made to seem very informative and convincing to the jury, since it was given to the jury with the Court's approval. If Holden had actually spoken to Jones the words which Jones related in his interpretation of the wink, no more effective admission of guilty knowledge could be imagined. Jones and Holden had been together prior to the killing. Holden tells Jones to make up an alibi so that Jones can extend their companionship of the evening to an hour including and beyond the time of the killing. And then Jones not only refuses to do what Holden asks him to do, but relates the criminal attempt on the part of Holden to suborn perjury.

But the fact of the matter is that Holden did not ask Jones to fabricate an alibi. He did not ask him to "cover up some of his actions." All that Holden did was to wink. No one knows whether he was trying to convey a message, whether he was attempting to shut out a strong ray of light, or whether a bit of dust troubled him at the moment. The Court, however, allowed the jury to believe that the wink was a semaphoric signal to Jones to commit perjury.

Was ever more ridiculous evidence presented in a murder trial? What is to happen to our rules of evidence in criminal trials if they can be breached so glaringly, without reproof or criticism by this Court? Holden was convicted and sentenced to life imprisonment. He might have been sentenced to death. On a wink.

And the Majority does not consider the matter of sufficient importance even to mention it.

If a witness is to be allowed to state what he believes a wink said, why should he not be allowed to interpret a cough? Or a sneeze? Or a grunt? Or a hiccough? Why should he indeed not be empowered to testify as to what is passing through an accused's brain? Why not permit mind readers to read a defendant's mind, and thus eliminate the jury system completely because who knows better than the defendant himself whether or not he committed the crime of which he stands accused?

The refusal of this Court to grant a new trial, with so momentous a violation of the defendant's rights, duly noted and excepted to on the record, would suggest that here the law has not only winked but closed both eyes.
YOU DECIDE 3.3. United States v. MacRae
The remaining two claimed errors involve evidentiary rulings by the district court. As to rulings of this sort, it is a commonplace that the trial court enjoys a wide discretion, one which we do not disturb except for abuse.

The first of these complaints is of the admission of various photographs of the deceased and of the death scene. It is said that these should have been excluded under Rule 403, Federal Rules of Evidence, as relevant matter the probative value of which is substantially outweighed by the danger of unfair prejudice. Two of these color prints are indeed as the trial court characterized them gross, distasteful and disturbing. Exhibit 29 is a view of Mrs. McRae's corpse, clothed in her bloody garments, bent forward so as to display an exit wound in the back of her skull produced by part of McRae's dum-dum bullet, which exploded in her brain. Exhibit 22 shows a front view of her body, seated in the chair where she died, her left eye disfigured by the bullet's entry and her head broken by its force. By comparison with these, the other photographs are mild; but these are not pretty even to the hardened eye. Neither, however, was the crime, and these exhibits are not flagrantly or deliberately gruesome depictions of it.. The trial court carefully reviewed the government's photographic exhibits, excluding some of little probative value. It found those admitted important to establishing elements of the offense such as Mrs. McRae's position and that of the rifle when it was fired, as bearing on McRae's defense of accident.

Relevant evidence is inherently prejudicial; but it is only Unfair prejudice, Substantially outweighing probative value, which permits exclusion of relevant matter under Rule 403. Unless trials are to be conducted on scenarios, on unreal facts tailored and sanitized for the occasion, the application of Rule 403 must be cautious and sparing. Its major function is limited to excluding matter of scant or cumulative probative force, dragged in by the heels for the sake of its prejudicial effect. As to such, Rule 403 is meant to relax the iron rule of relevance, to permit the trial judge to preserve the fairness of the proceedings by exclusion despite its relevance. It is not designed to permit the court to "even out" the weight of the evidence, to mitigate a crime, or to make a contest where there is little or none. Here was no parade of horrors. We refuse to interfere with the trial court's exercise of its discretion.

Finally, McRae complains of the admission, on rebuttal, of evidence about his intimate relations with certain women. The first of these commenced two months after his wife's death. We have carefully reviewed McRae's own testimony, which dwelt on his grief and his intense devotion to his wife and family, all in an attempt to cast Mrs. McRae's death as accidental. We note that he introduced medical testimony of his hospitalization during a two-week period following the murder for "grief syndrome." We note also that the trial court excluded some of the more prejudicial portions of the proffered rebuttal testimony, such as that recounting a particularly gross expression of contempt by him for his dead wife. In view of his emphasis on his desolation at her death and on his undying devotion, we cannot say that an abuse of discretion occurred in the admission of this rebuttal evidence.

YOU DECIDE 3.4. People v. Cutchall
In the present case, the evidence of flight consisted of testimony that, immediately following the crime, defendant fled to Jacksonville, Florida, where he was arrested eleven days later. The evidence also showed that defendant had assumed the alias "Robert Kline," which he gave at the time of his arrest.

In ruling this evidence admissible, the trial court found the evidence relevant to the issue of defendant's state of mind and its probative value sufficient to withstand any challenge under MRE 403. The court stated:

Given the fact that the defense in this case is alibi, that is to say that defendant didn't commit this crime, is distinguished from the defense that while the defendant committed certain acts, the acts do not constitute the crime charged but some lesser offense or indeed justified or excused by self-defense, the evidence of flight is relevant to the consciousness of the guilt. One of the dangers in allowing this kind of evidence, that it is equally interpretable as evidence of panic, but if the defense is that the defendant did not commit the crime it is difficult to understand how he might have flown into a panic. Subsequently, I conclude both based on the authorities I have reviewed as well as the logic of the matter, such evidence can be, with Court's discretion of course, admissible to show evidence of consciousness of guilt as one facet of the defendant's state of mind. In this particular case, in addition to flight there is also the further evidence that the defendant attempted to conceal his identity which makes the evidence even more probative, it seems to me, and when not getting into the 403 argument in this issue, I would conclude it is strongly relevant and would easily survive a 403 type challenge. Subsequently, I conclude that the evidence should be admitted and that the instruction requested, which is 401, is appropriate. Defendant's motion with respect to this particular evidence is, therefore, denied. 

The trial court did not err in admitting this evidence. The instruction given by the court concerning the use of evidence of flight was accurate. Specific authority supports the court's conclusion that such evidence is admissible to show consciousness of guilt. The circumstantial nature of the evidence does not render the evidence inadmissible pursuant to MRE 403.

We draw no adverse conclusions because the proofs were circumstantial. There is no real distinction between circumstantial and direct evidence; sometimes circumstantial evidence can be more compelling than direct evidence. It is not a less worthy class of evidence; intrinsically, it is not different from testimonial evidence. In any event, any concern about the circumstantial nature of the proofs was dissipated because defendant explicitly testified that he was innocently present at the crime scene. The jury, for good and sound reasons, ultimately rejected his exculpatory claim.

Nor can we say that the jury gave too much weight to the evidence of flight. Many facts, apart from defendant's flight, point ineluctably to his guilt beyond a reasonable doubt. Decades ago, Professor John Henry Wigmore described in his classic exposition of "Conduct as Evidence of Guilt" many of the guilty behaviors exhibited by defendants. See 2 Wigmore, Evidence (Chadbourn rev), §§ 273-276, pp 115-132. Guilt leaves varieties of psychological marks on human beings, which Wigmore termed "consciousness of guilt." See generally 1A Wigmore (Tillers rev), § 173, p 1840 and 2 Wigmore (Chadbourn rev), §§ 266-283, pp 97-187. Applying Wigmore's categories, defendant's flight becomes part of a seamless web of evidence that a rational trier of fact could employ to find the elements of the crime proven beyond a reasonable doubt.

YOU DECIDE 3.5. Virgin Islands v. Parilla
A statutory presumption that requires the jury to infer from proof of injury a necessary element of the crime charged, i.e., that the defendant intended to commit mayhem upon his victim, is the type of error encompassed by Fed.R.Crim.P. 52(b) because it allows his "conviction upon insufficient proof" of intent. Therefore, our review of such an issue in this case is properly exercised.

The task we must first address then is to determine whether the presumption of intent to commit mayhem is permissive or mandatory. The prosecution argues that the presumption in section 1341(b) is an entirely permissive one because the section allows, but does not require, the trier of fact to infer the attacker's intent to "injure, disfigure or disable" from proof of the infliction of injury on the victim. Parrilla contends to the contrary that the presumption is mandatory because the language of the statute compels the finder of fact to find intent without deliberation thereon. 

The Supreme Court has instructed us on the methods to employ in evaluating a presumption to determine whether it is permissive or mandatory. In County Court of Ulster County v. Allen,), the Court considered a facial attack upon a New York statute on the grounds that it impermissibly shifted the burden of proof onto the defendant. In its opinion reversing the grant of habeas corpus, the Court noted that the Court of Appeals for the Second Circuit improperly analyzed the statute on its face as if it were a mandatory presumption, while failing to observe that the New York Court of Appeals had, in fact, determined earlier, People v. Lemmons, 40 N.Y.2d 505, 387 N.Y.S.2d 97, 100-101, 354 N.E.2d 836, 840 (1976), that the statute created a permissive presumption. The Court distinguished between permissive and mandatory presumptions and mandated that the constitutionality of the two should be analyzed differently. 

The entirely permissive inference or presumption is one which "allows--but does not require--the trier of fact to infer the elemental fact from proof by the prosecutor of the basic one and which places no burden of any kind on the defendant.". In reviewing permissive presumptions, the Court requires the challenger to demonstrate the presumption's invalidity "as applied to him." Id. The Court explained that a facial attack to a statute on grounds of a permissive presumption will fail if the statute creates only a "permissive inference," leaving the trier of fact free to credit or reject the inference. The application of the statute to a particular case, however, can be successfully challenged if there is no rational way the trier of fact could have made the connection permitted by the inference. Id. If such an irrational result were evident in the verdict, that result might be the product of an improper reliance on the presumption by the jury, without the jury having been convinced beyond a reasonable doubt of the existence of the presumed fact. Such an outcome, a verdict arrived at without satisfactory proof of every element of the offense charged, is a constitutionally impermissible conclusion. 

With mandatory presumptions, on the other hand, we are faced with a statutory command that, because one fact is proved, another fact must follow. We look to the language of the statute rather than the evidence at trial or the jury instructions to determine the constitutional validity of the mandatory presumption. A statute creating a mandatory presumption is "[a] far more troublesome evidentiary device" because it may "affect not only the strength of the 'no reasonable doubt' burden" but also, if the. The mandatory presumption "tells the trier that he or they must find the elemental fact upon proof of the basic fact...." Id. In effect, the government is spared the burden of having to adduce evidence of the presumed fact at every trial.

Because the elemental fact is to be accepted as proved without a jury finding of proof, the Court commands us to examine the mandatory presumption "on its face to determine the extent to which the basic and elemental facts coincide." Since the trier of fact is forced to abide by the presumption irrespective of particular facts presented by the prosecutor, the analysis of the mandatory presumption's constitutional validity "is logically divorced from those facts and based on the presumption's accuracy in the run of cases." 

The Supreme Court in Leary expressed the constitutional test for a mandatory presumption as being whether there is a "rational connection" between the proved and the presumed facts. "[A] criminal statutory presumption must be regarded as 'irrational' or 'arbitrary' and hence unconstitutional, unless it can at least be said with substantial assurance that the presumed fact is more likely than not to flow from the proved fact on which it is made to depend." …
In addition to assessing the rationality of the link between the proved and presumed facts, the Court also instructs us, in assessing the constitutionality of a mandatory presumption, to give substantial weight to the legislature's determinations underlying the presumption:

The process of making the determination of rationality is, by its nature, highly empirical, and in matters not within specialized judicial competence or completely commonplace, significant weight should be accorded the capacity of Congress to amass the stuff of actual experience and cull conclusions from it.

A court may, however, reevaluate the legislature's determinations establishing presumptions after it has determined that "the legislative record does not apply an adequate basis upon which to judge the soundness of the ... 

The exact line between a permissive and mandatory presumption may be difficult to draw; even within the category of mandatory presumptions, there are gradations from conclusive to rebuttable. A conclusive mandatory presumption removes the presumed element from the case once the state has proved the predicate facts giving rise to the presumption. A rebuttable mandatory presumption does not remove the presumed element from the case; but nevertheless may require the jury to find the presumed element unless the defendant persuades the jury that such a finding is unwarranted. A rebuttable mandatory presumption with a low threshold required by the defendant to counter it, on the other hand, may be close-to-indistinguishable from a permissive presumption. "To the extent that a [mandatory] presumption imposes an extremely low burden of production-- e.g., being satisfied by 'any' evidence--it may well be that its impact is no greater than that of a permissive inference, and it may be proper to analyze it as such." 

Notwithstanding the categorical shadings of presumptions, the placement of the burden of persuasion as a result of a presumption is a constitutional matter. The Court, in Gainey, Leary, and County Court of Ulster County, has provided a framework by which we will analyze section 1341(b)'s presumption. We must first interpret the language of the statute to determine whether the presumption is mandatory or permissive. If we find the presumption is mandatory, we then go on to examine the legislature's reasoning for the presumption, to evaluate the rational connection between the proved and the presumed fact, and to investigate the extent to which the basic and elemental facts coincide. These steps will enable us to determine the constitutional validity of the mandatory presumption.

We have found no Virgin Islands case law to assist us in our evaluation of section 1341(b)'s presumption. The parties do not cite any authority on the question of whether its language creates a mandatory or permissive presumption; nor have we discovered any case on point. Therefore, we are presented with the opportunity to make the first judicial determination of whether section 1341(b)'s presumption is mandatory or permissive.

The language of section 1341(b) states concisely: "The infliction of injury is presumptive evidence of the intent required by subsection (a) of this section [to commit mayhem]." Applied to the facts of this case, this plain statutory language clearly sets up the following presumption: If the government establishes that Duggan's foot was injured by Parrilla's act of shooting at him (the basic fact), then the jury must presume that Parrilla intended to commit a felony, that is, to injure, disfigure or disable Duggan (the elemental fact), and Parrilla must be convicted of assault with intent to commit mayhem.

We find that section 1341(b)'s commanding language imposes a mandatory presumption. The statute's presumption of intent creates an inferential strength of guilt through proof of the basic fact of injury that shifts the burden of persuasion on the elemental fact of intent onto Parrilla. It does not, by contrast, merely impose a burden of production on the defendant that, if satisfied through the introduction of "any evidence," allows the presumption to evaporate and to require the jury to convict on the strength of the remaining evidence. See footnote 4, supra.

Because we find section 1341's presumption to be mandatory, we next search the legislative history for any assistance it might provide on assessing the soundness of the presumption. Our review of the legislative record supplies us with only sparse material upon which to judge the mandatory presumption. The only reference we find is the revision note to 14 V.I.C. § 1341 in the annotated code which states that the wording of the section "is patterned upon New York Penal Law § 1400." As originally enacted, New York Penal Law § 1400, entitled "Maiming defined; punishment," provided that "[t]he infliction of the injury is presumptive evidence of the intent." Penal Law § 1400 was, however, later replaced by Penal Law § 120.10 (McKinney 1965), proscribing a crime entitled "Assault in the first degree." By comparison, we find it significant to our analysis that Penal Law § 120.10 excludes entirely its predecessor's provision that "injury is presumptive evidence of intent." Our conclusion is therefore that section 1341's legislative history provides us with no assistance. The revised New York Penal Law § 120.10 indicates, at least impliedly, a perception in New York of an earlier infirmity in Penal Law § 1400's statutory language.

Our next step is to consider the likelihood in the normal course of events that the presumed fact in section 1341 will flow from the proven fact; whether there is substantial certainty that the proven fact of injury is rationally linked to the presumed fact of intent to commit mayhem.

Parrilla argues in support of his position that there is no logical connection between the proven and presumed facts. He stated at oral argument that he did not intend to injure Duggan; rather, he merely intended to frighten and intimidate Duggan by shooting at him.7 His argument may be reasonable in light of his companions' testimony that they intended to "go around robbing" that night. In the realm of "circumstances of life as we know them," Parrilla's theory of the case is one reasonable alternative to a theory of an intent to commit mayhem upon Duggan directed by section 1341(b)'s mandatory presumption. Consistent with Parrilla's alternate theory, he claims that the application of section 1341(b)'s mandatory presumption violated his due process guaranty because it required the jury to convict him on insufficient proof beyond a reasonable doubt, absent jury deliberation and fact finding on the issue of his intent to commit mayhem. 

Not surprisingly, the government proffers a different theory of the case, arguing that section 1341(b) creates a permissive presumption "by its own language." If only we would consult the dictionary, the government urges, we would discover that:

[t]he word evidence means "the data on which a conclusion or judgment may be based." Webster's II New Riverside University Dictionary (1984). In a legal setting, the word evidence means "the documentary or verbal statements and materials, objects admissible as testimony in a court of law."  The word presumptive means "providing a reasonable basis for acceptance or belief." . Thus, the phrase "presumptive evidence" [contained in section 1341(b),] means data that are admissible in court that provide a reasonable basis for a conclusion but that do not require the conclusion.

 The government concludes that on the basis of this definition, section 1341(b)'s presumption allows but does not require the trier of fact to infer Parrilla's intent to "injure, disfigure or disable" from proof of the infliction of injury on Duggan. 
We disagree with the government's proffered theory of the case, relying solely upon the dictionary. Resort to a dictionary definition alone does not incorporate the safeguards of the "rationality" test inherent in the Supreme Court's analyses of criminal statutory presumptions. The Court directs us to analyze a presumption's rationality using empirical data and common sense and not merely using the dictionary. Absent an express statutory provision or a consistent judicial interpretation establishing the rationality of the connection, the jury should not be directed to find a fact necessary for criminal conviction which has neither been proved nor is substantially certain and reasonably expected to flow from the facts which have been proved.

Although there may be situations in which the infliction of injury on a victim will be probative of the assailant's intent to commit mayhem. Parrilla has demonstrated that additional motivating forces may also exist. For example, evidence of an injury may be the result of an assailant's intent to harass or intimidate the victim. Intimidation, although not commendable, is not mayhem. Proof of injury does not limit the fact finder to a conclusion that the assailant intended to commit mayhem upon the victim. Under these circumstances, then, section 1341(b)'s command to find intent to commit mayhem upon proof of an injury is constitutionally infirm; there are other intended objectives which are likely to exist.

In construing section 1341(b)'s language that "[t]he infliction of the injury is presumptive evidence of the intent required by subsection (a)," the inference can be said to be "so strained as not to have a reasonable relation to the circumstances of life as we know them." The Court in Tot, in striking the statute, considered the alternative possibilities to be drawn about the presumed fact from the proven fact, see id. at 468, 63 S.Ct. at 1245, and concluded that there was insufficient rational connection between possession of a firearm and interstate receipt. Therefore, the Court held that the presumption was an unconstitutional deprivation of due process. We agree with Parrilla that we should reach the same conclusion in the present case based on the existence of alternative rational theories of intent.

Finally, we conclude with the admonition that presumptions of intent are particularly hazardous. The Supreme Court has recognized the problem raised by presumptions of intent in criminal cases:

A conclusive presumption which testimony could not overthrow would effectively eliminate intent as an ingredient of the offense. A presumption which would permit but not require the jury to assume intent from an isolated fact would prejudge a conclusion which the jury should reach of its own volition. A presumption which would permit the jury to make an assumption which all the evidence taken together does not logically establish would give to a proven fact an artificial and fictional effect. In either case, this presumption would conflict with the overriding presumption of innocence with which the law endows the accused and which extends to every element of the crime.

. Therefore, the Court concluded, as we do here, that "presumptive intent has no place in this case." Id. ("[S]hifting of the burden of persuasion with respect to a fact which the State deems so important that it must be either proved or presumed is impermissible under the Due Process Clause." Moreover, because it is "intent" which is being presumed under section 1341, we find unconvincing the dissent's comparison of the section 1341 presumption to the New York statute, inferring possession of a weapon, as set out in County Ct. of Ulster County.

We hold, therefore, that 14 V.I.C. § 1341(b) creates a mandatory presumption that is unconstitutional. There is a lack of substantial assurances that the presumed fact that Parrilla intended to commit mayhem upon Duggan is more likely than not to flow from the basic fact that Duggan's foot was injured. In analyzing a mandatory presumption, it is irrelevant that there is evidence in the record other than the presumption to support a conviction; because the trier of fact is required to abide by the presumption, an unconstitutional failure of proof of every element of the offense may result. For the foregoing reasons, we will reverse Parrilla's conviction on Count VII and will vacate his sentence of imprisonment for 15 years imposed on that Count.11 We will remand this case to the district court to determine, in view of the concurrent sentences, including the sentence of 20 years imposed on the first degree robbery count, whether it desires to resentence Parrilla on the remaining four counts of conviction.

CHAPTER FOUR
YOU DECIDE 4.1. United States v. Dahlin
Randall Dale Dahlin appeals from his bank robbery conviction under 18 U.S.C. Sec. 2113(a). For reversal he argues that the district court1 improperly admitted evidence of a bad act and that it abused its discretion by not ruling on Dahlin's pretrial motion to exclude evidence of prior convictions. We affirm.

Dahlin was apprehended for the robbery of a Minneapolis savings and loan association after tellers described him and identified him in bank photographs which recorded the robbery. At trial Dahlin and his sister disputed the identification and testified that Dahlin was babysitting his infant niece at the time of the robbery.

In constructing his babysitting alibi Dahlin and his sister testified that Dahlin was deeply devoted to his niece and his family and that he never left the child alone. On cross-examination the government disputed this account of Dahlin's family relations. After Dahlin admitted to problems and quarrels with his father and siblings, the government's questions produced a colloquy on which Dahlin partly bases his appeal:

Q. In fact on one occasion sometime ago you injured [your father] rather severely, did you not?

A. No, I didn't. It wasn't severely, it was pretty minor.

MR. O'CONNOR: Your Honor, I am going to object to going into any of this. Once again, if it is character evidence it is not relevant and it is not permissible under Rule 404.

THE COURT: Objection overruled on the grounds previously indicated, under 404(a)(1).

THE WITNESS: Do you want me to tell you about it?

MR. KELLY:

Q. Yes, I would.

A. I can remember like it happened yesterday. I was about 15 years old at that time and I had just come home from school, he didn't like me fighting and I was using pills at the time, barbiturates, and I believe I came in one night, I was at the house, he came in, he had been drinking, him and my mother, and he came up to me, and we got in an argument. We got to wrestling, he got up on top of me and pinned my arms down and as he pinned my arms down he pulled out a pocket knife and he held it up to my throat and said I should cut your throat and he set the pocket knife on a coffee table to the side and started slapping me in the face.

Well, I reached over and grabbed the knife and stabbed him in the ass.

I knew where I was going to stab him, but I struck him in the ass.

Fed.R.Evid. 404(a)(1) approves the admission of "evidence of a pertinent trait" of a person's character offered by the accused or by the prosecution in rebuttal. Several courts have approved the use, in rebuttal, of evidence of the accused's character under this rule. United States v. Wilford, 710 F.2d 439, 448 (8th Cir.1983), cert. denied, --- U.S. ----, 104 S.Ct. 701, 79 L.Ed.2d 166 (1984); United States v. Gaertner, 705 F.2d 210, 216-17 (7th Cir.1983) (where defendant tried to depict himself as a "clean-liver," he opened the door to the prosecution regarding his drug involvement); United States v. Adamson, 665 F.2d 649, 660 (5th Cir.1982) (defendant opened the door for rebuttal by his attempt to negate inference of intent by describing his career, personal history and philosophy, family and business ties, medical problems and civic contributions).

Prudential guidelines govern the administration of this rule. Questions must be narrowly framed and restricted to actual events which affect the traits the accused has placed in issue. United States v. Lewis, 482 F.2d 632, 639 (D.C.Cir.1973). The court must closely supervise this questioning and must balance the probative value of information elicited against possible prejudice to the defendants. Id.; see United States v. Murzyn, 631 F.2d 525, 529 (7th Cir.1980) (balancing test involves inquiry into the relevance, reliability, and unfair effect of the evidence), cert. denied, 450 U.S. 923, 101 S.Ct. 1373, 67 L.Ed.2d 351 (1981).

Dahlin's alibi put at issue his reliability, responsibility and familial devotion, which were traits pertinent to the jury's appraisal of his defense. Thus, to a limited extent the government was entitled to question Dahlin's role in family fights as well as his dependency on drugs. The difficulty with appellant's position, however, is that he volunteered the questionable testimony hereinabove set forth. His account of the family fight simply was not given in response to any direct question. In these circumstances, we will not order a new trial or vacate the conviction. We add that our conclusion is reinforced by the fact that in closing argument counsel made no direct reference to the episode, and we observe that the trial court instructed the jury not to consider it in determining the guilt or innocence of the defendant.

Dahlin also contends that the district court erred in refusing to rule on his pretrial motions to exclude prior convictions. He argues that, because he would have been susceptible to impeachment for these crimes had he testified, his attorney was compelled to disclose them in his opening statement.

We have held that when defense counsel moves in limine to exclude evidence of prior convictions but then introduces them in defendant's direct testimony, the defense has wavied the right to appeal the trial court's refusal to grant the motion. United States v. Johnson, 720 F.2d 519, 522 (8th Cir.1983); United States v. Cobb, 588 F.2d 607, 613 (8th Cir.1978), cert. denied, 440 U.S. 947, 99 S.Ct. 1426, 59 L.Ed.2d 636 (1979). The same waiver should be invoked where counsel for the defendant discloses the conviction in his opening statement.

While some other courts recommend ruling on pretrial motions of this sort, United States v. Cook, 608 F.2d 1175, 1186 (9th Cir.1979) (en banc), cert. denied, 444 U.S. 1034, 100 S.Ct. 706, 62 L.Ed.2d 670 (1980); United States v. Oakes, 565 F.2d 170, 171 (1st Cir.1977), we have repeatedly declared that, even if the defendant is discouraged from testifying, in most circumstances the trial court has no duty to rule on such motions until the defendant takes the stand. United States v. Jankowski, 713 F.2d 394, 397 (8th Cir.1983), cert. denied, --- U.S. ----, 104 S.Ct. 732, 79 L.Ed.2d 192 (1984); United States v. Rivers, 693 F.2d 52, 53-54 (8th Cir.1982) (Alsop, J., sitting by designation); United States v. Fay, 668 F.2d 375, 379 (8th Cir.1981); United States v. Witschner, 624 F.2d 840, 844 (8th Cir.), cert. denied, 449 U.S. 994, 101 S.Ct. 532, 66 L.Ed.2d 291 (1980); United States v. Johnston, 543 F.2d 55, 59 (8th Cir.1976). Forbearance can prevent gratuitous advisory opinions and can promote judicial economy and accurate decisions. United States v. Burkhead, 646 F.2d 1283, 1286 (8th Cir.), cert. denied, 454 U.S. 898, 102 S.Ct. 399, 70 L.Ed.2d 214 (1981). 
Although we recognize the potential prejudicial effect that prior crimes evidence may have on juries, we do not find here that the district court abused its discretion in deferring its ruling. Moreover, we reject as well the suggestion that the cumulative effect of the trial court's alleged error and the prosecutor's alleged misconduct deprived Dahlin of a fair trial.

Accordingly, the judgment of the district court is affirmed.

YOU DECIDE 4.2. United States v. Nazzarro
..

At trial, defendant attempted to offer into evidence his resume and other anecdotal proof of commendations received by him in military service and as a police officer. He also sought to show that a medal was bestowed upon him for special valor. The district court rejected the proffer. We decline to upset its ruling.

Nazzaro argues that evidence of such awards and commendations comprised "character evidence," admissible under Fed.R.Evid. 404(a)(1) (allowing an accused to offer "[e]vidence of a pertinent trait of character"). Assuming, without deciding, that these materials can be considered "character evidence" at all, the traits which they purport to show--bravery, attention to duty, perhaps community spirit--were hardly "pertinent" to the crimes of which Nazzaro stood accused. The district court, which has some flexibility in admitting or excluding evidence on the basis of relevancy was within its lawful powers in rejecting the proffer.. And, given the copious quantity of character evidence offered and admitted at Nazzaro's trial, the commendations were also excludable as cumulative under Fed.R.Evid. 403.
YOU DECIDE 4.3 United States v. Keiser
Keiser's only defense in this case was that he was justified in shooting into the muster because he was acting in defense of his brother, whom Romero was assaulting at the time of the shooting. Keiser sought to introduce testimony about this incident outside the courtroom in order to bolster his self-defense claim. He argues on appeal that the incident "tend[s] to show the character of Mr. Romero for anger and violence." Admission of Randy Keiser's testimony regarding the incident would have "show[n] the jury the true nature of the 'victim.' " The government responds that the testimony "would have added absolutely nothing material to the trial," because "the appellant did not personally know the victim, nor did he therefore have personal knowledge of the victim[']s character." We think that neither party has properly addressed the legal questions this proffered testimony raises. 
The question whether defendants may introduce specific violent or aggressive acts of the victim in order to bolster a claim of self-defense has begotten a host of written opinions, both in the federal courts and in state courts interpreting analogs to the Federal Rules of Evidence. The analytic approaches, as well as the answers these approaches have yielded, are myriad. Some courts have reasoned that a victim's violent nature is an essential element of a claim of self-defense and that defendants should therefore be allowed to introduce evidence of specific acts in order to prove that character. Some have concluded that the victim's violent nature is not essential to the claim of self-defense, and therefore limit the defendant to the use of reputation or opinion evidence to show the victim's character for violence. Others, on the other hand, have refused to admit specific acts on the rationale that their use would be circumstantial rather than direct. Others still admit specific acts under the theory that the acts themselves bear on the defendant's state of mind and the reasonableness of his use of force in self-defense. At least one court admits specific acts under the theory that the victim's character is an essential element of self-defense, but limits the acts to those of which the defendant had personal knowledge at the time of the crime, and another admits specific acts as character evidence because the acts are essential to determining the defendant's state of mind. This Court has not yet addressed this question.

Our task, therefore, is not simple. It is made significantly easier, however, by clarification of what this case is not about. Keiser makes no claim on appeal that the incident outside the courtroom--which obviously occurred after the shooting--was relevant to his state of mind at the time of the shooting or the reasonableness of his belief that force in self-defense was necessary. Thus, we need not, and do not, reach the question whether specific acts are admissible to bolster the assertion that the defendant's belief in the need for force was reasonable. Instead, we need only decide whether testimony regarding this incident should have been admitted as character evidence, i.e., as evidence from which the jury could infer that the victim, at the time of the shooting, was likely to be behaving in accordance with his violent character.

Put another way, introduction of specific acts as victim character evidence would support the proposition that the victim was in fact using unlawful force, where as introduction of specific acts to prove the defendant's state of mind would support the proposition that the defendant's belief that force was necessary was reasonable. These two propositions are separate elements of the defense of self-defense or defense of another. Cf. Bland, 337 N.W.2d at 382 ("The general rule of exclusion ... applies only when character evidence is used to show that a person acted in conformity with his character. Thus, when character evidence is used for some purpose other than to show that a person acted in conformity with his character, it does not apply."); Duncan, 111 N.M. at 356, 805 P.2d at 623 ("The evidence ... was not offered to prove that he acted in conformity therewith on the occasion in question; it was offered to prove that his character induced, or at least contributed to, a certain state of mind--fear--on the part of the defendant. As so offered, the evidence was neither admissible nor excludable under [the rule of exclusion]. The rule simply did not apply to this particular piece of evidence.").

A. Relevance of the excluded testimony

The Federal Rules of Evidence provide an exception to the general rule against character evidence as propensity evidence in the case of "[e]vidence of a pertinent trait of character of the victim of the crime offered by an accused." Fed.R.Evid. 404(a)(2). The advisory committee's note to this rule indicates that a victim's "violent disposition" is exactly the sort of evidence this rule was intended to encompass. See Fed.R.Evid. 404 advisory committee's note ("Illustrations are: evidence of a violent disposition to prove that the person was the aggressor in an affray....").

Thus, whether Romero is a violent and angry person is certainly relevant to the defendant's claim that he was acting in defense of his brother. Romero's violent character makes it more likely that his behavior on the night of the shooting was violent--which supports the defendant's defense that he was shooting to protect his brother--than it would be if Romero were peaceable.

The government, however, argues that because the incident occurred after the shooting, it has no bearing on whether the defendant acted reasonably at the time of the shooting. It reasons that, at the time of the shooting, the defendant did not "have personal knowledge of the victim[']s character."

This argument misapprehends the purpose of presenting testimony regarding the victim's character. Rule 404(a)(2) provides one of the few instances in which character evidence is admissible to allow the jury to infer that a person acted on a specific occasion in conformity with his character. The rule does not contemplate that the character evidence will somehow reveal the defendant's state of mind at the time he acted in self-defense.

The structure of the rule supports this conclusion. Section 404(a) establishes the general prohibition: "Evidence of a person's character or a trait of his character is not admissible for the purpose of proving that he acted in conformity therewith on a particular occasion...." Fed.R.Evid. 404(a) (emphasis added). The rule then provides three exceptions to the prohibition, one of which is the exception for character of the victim provided in section 404(a)(2). The fact that section 404(a)(2) is an exception to the rule against introducing character evidence to imply that a person acted in conformity with that character on a particular occasion suggests that the very purpose of victim character evidence is to suggest to the jury that the victim did indeed act in conformity with his violent character at the time of the alleged crime against him. The purpose is not to provide insight into the reasonableness of the thought processes of the defendant. Thus, whether the defendant knew of the victim's character at the time of the crime has no bearing on whether victim character evidence should come in under section 404(a)(2). Cf. John W. Strong, McCormick on Evidence Sec. 193 (4th ed. 1992) [hereinafter McCormick] ("A well established exception to the rule forbidding character evidence to prove conduct ... permits the accused ... to introduce appropriate evidence of the victim's character for turbulence and violence.") (emphasis added) (footnotes omitted).

Furthermore, a smattering of federal cases indirectly supports the contention that the relevance of victim character in an assault case stems from its making it more likely that the victim was in fact using unlawful force--a proposition that, if true, would give rise to the defendant's justified use of force--rather than its bearing on the defendant's state of mind. These cases show that whether the defendant knew of the victim's character does not affect the relevance of the evidence. For instance, the Court of Appeals for the Tenth Circuit, in Perrin v. Anderson, 784 F.2d 1040   (10th Cir.1986), reasoned that testimony of nondefendants regarding the violent nature of the victim was relevant to the claim of self-defense. Id. at 1045.14 Such testimony would only be relevant to allow the jury to infer that the victim was also acting violently on the occasion in question; it would be entirely irrelevant to whether the defendants actually knew of the victim's violent nature. See United States v. Piche, 981 F.2d 706, 713 (4th Cir.1992) (assuming without deciding that evidence of the victim's prior engagement in violence--which was unknown to the defendant at the time of the assault--was relevant), cert. denied, --- U.S. ----, 113 S.Ct. 2356, 124 L.Ed.2d 264 (1993); United States v. Comerford,  87 F.2d 1323, 1324 (9th Cir.1988) (affirming the exclusion of testimony regarding an incident of victim violence that occurred after the crime because it would have been overly prejudicial, without discussing its relevance), cert. denied, 488 U.S. 1016, 109 S.Ct. 812, 102 L.Ed.2d 802 (1989). 

These cases suggest a common understanding in the federal courts that "personal knowledge" of the victim's propensity for violence is simply not a prerequisite for admission of victim character evidence under Rule 404(a)(2). We therefore hold that Romero's violent nature is relevant to Keiser's theory of defense of his brother.

Form of the excluded testimony

Despite its relevance, the testimony regarding the altercation outside the courtroom was properly excluded. Under the Federal Rules of Evidence, only reputation or opinion evidence is proper to show that the victim of an assault had a propensity toward violence. The excluded testimony, on the other hand, would have constituted paradigmatic "specific act" evidence.

After a court determines that character evidence is admissible under Rule 404, it must next turn to Rule 405 to determine what form that evidence may take. See United States v. Talamante, 981 F.2d 1155, , 1156 (10th Cir.1992) ("Federal Rule of Evidence 405 establishes the permissible methods of proving character under Rule 404(a)(2).") (footnote omitted), cert. denied, --- U.S. ----, 113 S.Ct. 1876, 123 L.Ed.2d 494 (1993). Rule 405 provides:

Methods of Proving Character

 (a) Reputation or opinion

In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion....

(b) Specific instances of conduct

In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.

Fed.R.Evid. 405.

No published opinion of this Court has addressed whether Rule 405(b) authorizes a defendant claiming self-defense to introduce specific acts demonstrating his victim's propensity for violence. We conclude, however, that the language of the rule, the teaching of out-of-Circuit authority, and the theory supporting admission of victim character evidence all lead to the conclusion that victim character evidence introduced to support a claim of self-defense or defense of another should be limited to reputation or opinion evidence.

The language of the rule states in straightforward manner that evidence of specific instances of conduct may only be made when a person's character is "an essential element of a ... defense." Some courts have analyzed particular efforts to introduce specific act evidence to determine whether character is, as the rule states, an "essential element." E.g., Piche, 981 F.2d at 713 ("Because the evidence of character that [the defendant] attempts to admit is not an essential element of a charge, claim, or defense, however, proof of character is limited to reputation or opinion evidence in accord with Rule 405(a)."). Not all courts have conducted their analyses in strict conformity with this language, however. Other courts, for instance, have analyzed the question using different terminology, concluding that whether proof of specific instances of conduct is admissible depends upon whether the use of character evidence is "circumstantial" or "direct." E.g., Talamante, 981 F.2d at 1156 ("When character is used circumstantially to create an inference that a person acted in conformity with his or her character, Rule 405 allows proof of character only by reputation and opinion."). 

This lack of uniformity in methodology appears to stem from some courts' reliance on language in the advisory committee's note to Rule 404, which rule governs when character evidence is admissible in the first instance. The note provides an overview of the situations in which character evidence may have relevance, and observes that character may arise in two fundamentally different ways. Character may be "in issue," as when a statute specifies the victim's chastity as an element of the crime of seduction, or when the defense to a defamation action is the truth of the allegedly defamatory statement. On the other hand, character may have relevance only circumstantially, in order to suggest an inference that a person acted in conformity with his character on a specific occasion. Fed.R.Evid. 404 advisory committee's note. 

In contrast to these other courts, we find that reliance on the advisory committee's note to Rule 404--which merely establishes a nomenclature for discussing the ways in which "character" might have relevance--in order to determine what form evidence may take under Rule 405 is misguided. The note to Rule 404 begins with the assertion that "[t]his subdivision [section 404(a)] deals with the basic question whether character evidence should be admitted." The note to Rule 405, on the other hand, begins by clarifying that Rule 405 "deals only with allowable methods of proving character, not with the admissibility of character evidence, which is covered in Rule 404." These notes deal with separate questions, as do the evidence rules they explain.

Thus, the distinction that the Rule 404 note establishes between character "in issue" and character evidence as "circumstantial" does not guide our inquiry here. Instead, we conduct our Rule 405 inquiry according to the terms of the Rule itself, which requires courts to determine whether the character a party seeks to prove constitutes "an essential element of a charge, claim, or defense." Fed.R.Evid. 405(b). The relevant question should be: would proof, or failure of proof, of the character trait by itself actually satisfy an element of the charge, claim, or defense? If not, then character is not essential and evidence should be limited to opinion or reputation. Cf. Piche, 981 F.2d at 713 (quoting Perrin, 784 F.2d at 1045 (quoting E. Cleary, McCormick on Evidence Sec. 187 (3d ed. 1984))); see also Cano, 154 Ariz. at 449, 743 P.2d at 958 (holding that character trait is essential element if it is an operative fact that determines the rights and liabilities of the parties); Gonzales, 838 S.W.2d at 859 ("The phrase has the same meaning as 'consequential fact' ") (quoting 2 J. Weinstein & M. Berger, Evidence Sec. 405 (1992)); Alexander, 765 P.2d at 324.

Our object in this case, therefore, is to determine whether Romero's violent character is an "essential element" of Keiser's defense. We conclude, by reference to the model instruction we expressly approved in Part II, that Romero's violent character does not constitute an essential element of Keiser's claim that the shooting was justified because he was acting in defense of his brother. Even had Keiser proven that Romero is a violent person, the jury would still have been free to decide that Romero was not using or about to use unlawful force, or that the force Romero was using was not likely to cause death or great bodily harm, or that Keiser did not reasonably believe force was necessary, or that he used more force than appeared reasonably necessary. On the other hand, a successful defense in no way depended on Keiser's being able to show that the Romero has a propensity toward violence. A defendant could, for example, successfully assert a claim of self-defense against an avowed pacifist, so long as the jury agrees that the defendant reasonably believed unlawful force was about to be used against him. Thus, even though relevant, Romero's character is not an essential element of Keiser's defense. Cf. Alexander, 765 P.2d at 324 (holding that character is not an essential element of self-defense because "[t]he self-defense issue could be resolved without any evidence of, or reliance upon, a character trait of [the victim] or the defendant").

Thus, exclusion of the proffered testimony regarding the verbal altercation outside the courtroom was proper because the victim's violent nature is not essential to a successful claim of self-defense. Keiser's claim of self-defense neither rises nor falls on his success in proving that Romero has a penchant for violent outbursts. Thus, Keiser had no right to introduce evidence of the incident outside the courtroom to buttress his defense. We therefore affirm the district court's exclusion of the testimony.

In sum, we hold that the district court properly excluded testimony regarding Romero's outburst outside the courtroom, and that the district court did not err in giving the model instruction on self-defense. Keiser's conviction is

YOU DECIDE 4.4. State v. Gardner
At the time of defendant's affair with the minor female, he was absent without leave from the Marine Corps. Over defendant's objection, the trial court admitted this evidence under Evidence Rule 404(b). Under this rule, evidence of a wrong or act is admissible "as proof of motive". The trial court correctly admitted the evidence as tending to prove defendant's motive.

"Motive has been defined as `supply[ing] the reason that nudges the will and prods the mind to indulge the criminal intent.'" 2 Weinstein's Evidence, ¶ 404[09] (1976). There is evidence that the minor female wrote some of the worthless checks to obtain various items of clothing for the defendant. There is also evidence that at times defendant misrepresented his identity. Defendant's absence from the Marine Corps, without leave, is a motive for these items..

Evidence of Habit. The minor female testified that defendant would beat her and that she wrote the worthless checks out of fear of another beating. Defendant denied that he had beaten the minor female. He also denied beating a former girl friend and a former wife. The prosecutor, in rebuttal, called a former girl friend and a former wife. They testified that defendant did in fact beat them. Defendant contends this rebuttal testimony was improperly admitted under several of the Evidence Rules. We need not consider these contentions because the trial court properly admitted the rebuttal testimony under the "habit" rule.

Evidence Rule 406(a) provides that "[e]vidence of the habit of a person ... is relevant to prove that the conduct of the person ... on a particular occasion was in conformity with the habit ..."

Evidence Rule 406(b) states that habit may be proved "by specific instances of conduct sufficient in number to warrant a finding that the habit existed... ."

The proof in this case was by specific instances of beatings administered by defendant to female companions. The former wife married defendant in May, 1975 and lived with him for one month. During this period he beat his wife three or four times. The former girl friend "knew" defendant for two years and dated him until December, 1976. This time period overlaps the time defendant was living with the minor female in this case. The former girl friend testified that defendant beat her "[a] number of times when I was living down at his mom's." This testimony is of a sufficient number of instances, and these instances occurred either before or during the time defendant lived with the minor female in this case. 

Defendant contends the beating testimony was insufficient to show it was a "habit". That word "describes one's regular response to a repeated specific situation." McCormick on Evidence, 2nd Ed., Ch. 17, § 195 (1972). Defendant asserts the proof is deficient as to what the "specific situation" was and as to how regular the beatings were in these undisclosed situations. The minor female testified that defendant beat her when defendant was upset about various things, when things did not go as he wished. There was no such testimony from the former girl friend or from the former wife. In this case, it was not necessary.

The "habit" in this case is not that defendant regularly beat up females to get them to commit crimes. The specific situation in this case is defendant's relationship with his female companions. A response of defendant to that relationship was to beat the females. The evidence is that beatings were a regular part of that relationship. The "habit" was that defendant regularly beat his female companions. How was this habit relevant in this case? The minor female testified she wrote the worthless checks out of fear of being beaten. Defendant controverted this explanation when he denied he beat the minor female. With this denial, the fact that he beat other female companions was relevant regardless of the reason for the beatings. This habit of beating female companions tended to show he acted the same way with the minor female in this case, and supported the explanation of why the worthless checks were written.

Judges Hendley and Hernandez do not agree with my treatment of the "habit" issue, but agree that this issue does not affect the validity of the contributing conviction. The majority view, as to the disposition of this appeal is:

(a) The contributing conviction is affirmed.

(b) The other three convictions are reversed. As to these three convictions, the cause is remanded for a new trial.

YOU DECIDE 4.5. 
United States v. Stevens
We also think that Stevens should have been allowed to call Tyrone Mitchell as a witness, and to introduce other evidence concerning the parallels between the Mitchell crime and the crime sub judice. When a defendant proffers "other crimes" evidence under Rule 404(b), there is no possibility of prejudice to the defendant; therefore, the other crime need not be a "signature" crime. Instead, it only need be sufficiently similar to the crime at bar so that it is relevant under Fed.R.Evid. 401 and 402, and that its probative value is not substantially outweighed by Fed.R.Evid. 403 considerations. Applying this standard to the instant case, we are satisfied that the Mitchell crime clears the relatively low relevancy hurdle. We find it significant that the investigating authorities thought that the same individual had committed both crimes, and that the fruits of both crimes, which occurred within a few hundred yards of one another at Fort Dix, New Jersey, ended up at the same time in Fort Meade, Maryland. We also are confident that the probative value of Mitchell's testimony is not trumped by Rule 403 factors such as undue waste of time or confusion of the issues.

YOU DECIDE 4.6. Fells v. State

At trial, the State called as a witness R.B., the alleged victim of an earlier rape by Fells, who testified that Fells had threatened her during the incident. Fells's attorney attempted to cross-examine R.B. as follows:

Q. Did you at any time tell Detective Massiet, "At no time did Mr. Fells threaten her safety," [her] meaning you, "in any way to have sex?"

A. Say that again, I'm sorry.

Q. Did you tell Detective Massiet—and I'm going to read this verbatim.

A. Uh-huh.

Q. [R.B.] said at no time did Mr. Fells threaten her safety in any way to have sex.

The State immediately objected that this line of questioning was based on inadmissible hearsay; Fells was attempting to use Detective Massiet's out-of-court statement to prove that R.B. had not been threatened by Fells. The trial court sustained the State's objection. Fells now argues that Detective Massiet's case notes should have been admitted under Ark. R. Evid. 801(d)(1) (2004), because he was using them to impeach R.B.'s credibility.

Rule 801(d)(1) excludes from the definition of hearsay a witness's prior inconsistent statement if the statement, when offered in a criminal proceeding, "was given under oath and subject to the penalty of perjury." The proffered statement does not fall under the hearsay exception of Rule 801(d). It is a statement made by a police detective, not R.B., nor is it a statement that was given under oath and subject to the penalty of perjury. The trial court did not err in excluding this piece of testimony.

S.H.'s HIV Status
Fells next argues that the trial court erred in refusing to allow him to present evidence that the rape victim, S.H., was HIV-positive. He contends that this evidence was admissible because it showed that S.H. had a motive to lie about being raped. According to Fells, because it is a crime for a person to knowingly expose another to HIV, S.H. "knew that if she did not say she was raped, it would be *502 consensual sex and she'd be charged with a crime."

Under Arkansas's rape-shield statute, Ark.Code Ann. § 16-42-101 (Repl.1999), evidence of a victim's prior sexual conduct may be introduced at trial only after the proponent of the evidence has first filed a written motion explaining its relevance, and after the court has held a hearing and determined that the evidence is more probative than prejudicial. Although Fells admits that he did not comply with the required procedures, he argues that the information was not subject to the rape-shield law because it did not address any prior sexual activity, merely the fact that S.H. was HIV-positive.

The issue of whether a victim's HIV status falls under the purview of the rape-shield statute is one of first impression. We hold that the HIV status of a rape victim is protected under Arkansas's rape-shield statute. The statute prohibits the use of past sexual behavior to embarrass and degrade victims; its purpose is to shield rape victims from public humiliation. Short v. State, 349 Ark. 492, 79 S.W.3d 313 (2002). While it is possible to contract HIV through blood transfusions or other means, the public generally views it as a sexually-transmitted disease. In the minds of the jurors, evidence that S.H. was HIV-positive would be tantamount to evidence of her prior sexual behavior.

One should not conclude, as the dissent suggests, that a defendant can never present evidence of a rape victim's HIV status when that evidence is relevant to a defense at trial.

On the contrary, the rape-shield statute specifically contemplates the admission of such evidence, once the required procedures have been followed and the trial court has determined that the evidence is more probative than prejudicial. Fells did not comply with the rape-shield statute's procedures: he never filed the required motion, and he never gave the trial court the opportunity to hold a hearing and determine if the probative value of the HIV evidence was outweighed by its highly prejudicial effect. Had he done so, it is possible that the trial court would have allowed the evidence to be admitted. Because HIV status is protected under the rape-shield statute, however, Fells's failure to follow the required procedures means that the evidence was properly excluded.

Prior Bad Act
Fells's final argument is that the trial court abused its discretion in denying his motion to exclude the testimony of R.B., the alleged victim of an earlier rape by him. R.B. testified that she first met Fells when he drove up to her while she was standing in a parking lot outside a free medical clinic. He called R.B. over to his car, ostensibly because he thought she was someone he knew, and the two then talked for about twenty to thirty minutes. Fells portrayed himself as a helpful, trustworthy friend, and he repeatedly complimented R.B. on her clothes, demeanor, and physical appearance. While they were talking, he learned that R.B. was waiting for her boyfriend to pick her up and that she was looking for a job. He offered to give her a ride and asked for her cell phone number so that he could get in touch with her about a job opening at the airport. He asked R.B. if she was hungry, and he bought her a meal. A few days later, Fells called R.B. and suggested that they meet so that he could give her a job application. Once they were together, Fells said that he had set up an interview, and he took R.B. to the house that she shared with her boyfriend so that she could change into more appropriate clothing. He followed R.B. into the bedroom where she was changing clothes, and he began to touch her and make suggestive comments. When R.B. protested, Fells threatened to *503 tell her boyfriend that she had had sex with him and another man and to tell people that she was a prostitute. As soon as he left, R.B. called the police.

The lower court admitted R.B.'s testimony as evidence of Fells's method of operation, or modus operandi. The State argued at trial, and continues to argue on appeal, that the evidence was alternately admissible as evidence of Fells's intent, motive, or plan. This court can affirm a trial court's ruling if it reached the right result, even if we affirm for a different reason. Williams v. State, 343 Ark. 591, 36 S.W.3d 324 (2001). While R.B.'s testimony may not have been admissible as modus operandi evidence, it certainly could have been admitted under the Ark. R. Evid. 404(b) exception for proof of motive, intent, or plan. Rule 404(b) provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show that he acted in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.

The test for establishing motive, intent, or plan is whether the prior bad act has independent relevance. Haire v. State, 340 Ark. 11, 8 S.W.3d 468 (2000). Evidence meets this test if it proves a material point and is not introduced solely to prove that the defendant is a bad person. Id.
When offered as Rule 404(b) evidence, the prior bad act need not have the degree of similarity that is required for evidence of modus operandi. For example, in Barnes v. State, 346 Ark. 91, 55 S.W.3d 271 (2001), a burglary trial, the prosecution introduced evidence that the defendant had previously been convicted of another burglary. The Barnes court observed that, although there were few similarities between the two crimes, the evidence was nonetheless admissible because "in both instances, Barnes broke into the homes of elderly women in order to rob them. Thus, the evidence of his prior conviction was relevant to show that he possessed the same intent, motive, and plan—that is, to rob—as he did in the earlier case." Id. at 108, 55 S.W.3d 271.

There are enough similarities between the incidents with R.B. and S.H. to make R.B.'s testimony relevant as evidence of Fells's intent, motive, or plan. In both cases, Fells drove around low-income areas, saw women who seemed like they had nowhere else to go, and called them over to his car on the pretense that he thought they were someone else. He made small-talk with each woman for about twenty to thirty minutes, discovered that they had needs, such as a job, a meal, or someone to talk to, and then immediately offered to fulfill those needs. Fells portrayed himself as charming, friendly, helpful, trustworthy, and safe. He told each woman that he was her friend, and he paid them compliments. When pressed, however, Fells used his knowledge of their vulnerabilities to his advantage. When R.B. resisted his advances, he threatened to tell her boyfriend. In S.H.'s case, he told her that if she did not submit, he would leave her to find her own way home and, when the police arrived, he attempted to discredit her by telling the police that there were warrants out for her arrest. R.B.'s testimony was admissible under Rule 404(b) as evidence that Fells possessed the same intent, motive, or plan with S.H. as he had in the earlier incident with R.B.

CHAPTER FIVE
YOU DECIDE 5.1

State v. Harris
 Competency of a Witness to Testify

The defendants argue that Esker Dodson was incompetent to testify as a matter of law and that his testimony should have been stricken. Dodson admitted substantial use of heroin over a period of years and having had a "fix" within two days of his testimony. After his first day of testimony, Dodson was taken to a hospital to receive medication. The following morning the Government represented that Dodson had received 50 mg. of Demerol. It was later brought out by the defendants that this information was incorrect and that Dodson had received 75 mg. of Demerol and 50 mg. of Phenergon. On multiple occasions the district judge asked Dodson to speak up; and apparently on several occasions during the testimony, Dodson was observed to be bouncing or nodding. Dr. Ziporyn, an expert witness for the defendants, testified that Demerol was for pain relief; that the initial dosage is generally 50 mg. but that it can be raised to 75 mg. or in an extreme case to 100 mg.; that 75 mg. is an acceptable but heavy dosage; that a person who had received the dosages that Dodson had received would at the time he was testifying experience some clouding of consciousness and difficulty in pinpointing accurate thoughts; that it is generally figured that an individual will have difficulty in adequate cerebration for about eighteen hours after receiving such medication; and that an individual's lack of awareness of whether it was January or February, a lack which Dodson had shown, would tend to indicate that there was definite clouding. On cross-examination Dr. Ziporyn admitted that to know the type of effect an individual was having would require actual observation.

In United States ex rel. Lemon v. Pate, this court discussed the question of whether a witness' condition as an addict rendered him incompetent to testify or whether his condition merely went to his credibility. The witness had taken narcotics the day of trial before his testimony. The court held that the witness' condition was a matter of credibility since the witness had appeared alert and the trial judge had the opportunity to observe his physical appearance, manner of articulation, and continuity of testimony. The court emphasized that his testimony was substantially corroborated by the testimony of other witnesses. Counsel had made no request for the court to conduct a hearing on the witness' competence.

Lemon controls our result in this case. The arguments of the defendants regarding Dodson's competence are largely based on his demeanor. After the first day of Dodson's testimony, a discussion occurred concerning his condition:

Mr. Eisenberg: . . . . This guy is flying now.

Mr. Van Bokkelen: That is your opinion.

Mr. Eisenberg: It is everybody's opinion.

The Court: It is not my opinion.

The facts necessary for the evaluation of the witness' competency were peculiarly within the knowledge of the trial judge. He had the opportunity to observe the witness; we have not. Counsel did not request a hearing regarding the witness' competence; and indeed, the witness' competence does not appear to have been directly challenged before the trial court. Unfortunately, Dodson's testimony was not corroborated to the degree the witness' was in Lemon, but this does not necessarily change the result. Dodson's condition was a matter of credibility for evaluation by the jury. There was evidence indicating his addiction and the jury was provided with substantial expert testimony on how to evaluate an addict's testimony, including testimony that an addict's truthfulness or trustworthiness was "zero"; that such a person would be more likely than a nonaddict to lie in return for an offer of immunity, reduction of sentence, dismissal of a pending charge, or real or imagined revenge; that such a person would fabricate a story to achieve his own ends; and that while such a person would remember events which occurred while he was under the influence of narcotics, his impressions of the events might be totally false.

YOU DECIDE 5.2.  State v. Holland
Evid.R. 601(A) states, in pertinent part, that every witness is presumed competent except "children under ten years of age, who appear incapable of receiving just impressions of the facts and transactions respecting which they are examined, or of relating them truly."

{¶ 11} In  State v. Frazier the Ohio Supreme Court held the following regarding the determination of a child witness' competency:

"It is the duty of the trial judge to conduct a voir dire examination of a child under ten years of age to determine the child's competency to testify. Such determination of competency is within the sound discretion of the trial judge. The trial judge has the opportunity to observe the child's appearance, his or her manner of responding to the questions, general demeanor and any indicia of ability to relate the facts accurately and truthfully. Thus, the responsibility of the trial judge is to determine through questioning whether the child of tender years is capable of receiving just impressions of facts and events and to accurately relate them."

{¶ 12} The Frazier court also held that the trial court must take into consideration five factors when making this analysis, including "(1) the child's ability to receive accurate impressions of fact or to observe acts about which he or she will testify, (2) the child's ability to recollect those impressions or observations, (3) the child's ability to communicate what was observed, (4) the child's understanding of truth and falsity, and (5) the child's appreciation of his or her responsibility to be truthful." Id. at 251.

{¶ 13} While Ohio courts hold that it is the preferred method for a court to conduct a competency hearing before allowing children under the age of ten to take the stand, in rare cases appellate courts have determined that it was not plain error for the trial court to fail to do this.  Additionally, in State v. Hendrix (Aug. 26, 1993), Cuyahoga App. No. 63566, we upheld the testimony of three child victims, ages six, seven, and eight, without a competency hearing, finding the following:

"Although the preferred judicial procedure is to have the trial court conduct a voir dire examination of child witnesses under the age of ten, we do not find that the defendant was prejudiced in this instance and in light of the fact that this case was tried to the bench. In this case, the prosecutor upon direct examination asked the three children questions pertaining to their competency to testify which amounted to a voir dire of their competency to testify. The trial judge also asked questions of the children which pertained to their competency."

{¶ 14} In the instant case, the court did not conduct competency hearings for two five-year-old witnesses who were ages three and four, respectively, at the time the alleged offenses took place. Rather, the prosecutor began her direct examination of C.R. and T.W. with the following colloquy, which took place in front of the jury:

"Q: Hey, [C.R.] You need to sit up a little bit because you have to speak in here. Okay?

A: Uh-huh.

Q: All right. Tell me your name.

A: [C.R.].

Q: All right. I need you to speak in the mic, though, [C.R.]. Because if you speak in the mic, your mom and your sister will be able to hear you back there. Okay?

A: Uh-huh.

Q: Now, tell me your name.

A: [C.R.].

Q: A little bit more. Come on. Turn around. Sit up in your chair. Sit up a little bit. You're a big girl, aren't you?

A: Uh-huh.

Q: Okay. Speak in the mic. Tell us your name again.

A: [C.R.].

Q: And how old are you, [C.R.]?

A: Five.

Q: Move your hand from your mouth. See mom back there? Yes?

A: Uh-huh.

Q: All right. I need you to say yes or no. I'm going to put your hand down. I'm going to stay right up here next to you. Is that okay?

THE COURT: The jury can't see through you.

Q: What's your last name?

A: [R]."

{¶ 15} Throughout C.R.'s testimony, the prosecutor consistently prompted her to answer yes or no, rather than mumble or shake or nod her head. C.R. was then able to identify her birth date, age, siblings' and teacher's name. However, she was not able to identify the name of her school, and she answered in the negative when asked if it was a bad thing to tell a lie, then changed her mind after prompting from the prosecutor. C.R.'s contradictory answer to whether she would make up a story was "yes-no." C.R. was also inconsistent when asked if she remembered the names of the people at the daycare with her, she was inconsistent when asked if she liked attending daycare, and she could not recall what kinds of toys were there. In addition, during the middle of the direct examination, C.R. contradicted herself about whether the touching of her private parts was on top of, or underneath, her clothes, about whether appellant said anything after the alleged incident, about whether T.W. ever touched her private parts, about whether she remembered having blood in her underwear, and about whether appellant "scratched" or touched her private parts.

{¶ 16} For example, the following excerpt is indicative of C.R.'s entire testimony:

"Q: Okay. Did anyone else touch your private part? Yes or no?

A: No.

Q: All right. Did [T.W.] ever touch your private part? Say yes or no.

A: No.

***

Q: All right. Did anyone ever touch you with this back scratcher? You're shaking your head yes. You have to say yes or no.

A: Yes.

Q: Who touched you with this back scratcher?

A: [T.W.].

Q: [T.W.]?

A: Uh-huh.

Q: Yes?

A: Yes.

Q: Where did she touch you?

A: On my private parts."

{¶ 17} Furthermore, during cross-examination, C.R. testified that she did not remember telling the prosecutor, just moments earlier, that T.W. touched her with a back scratcher. However, she answered the next question — "Did [T.W.] ever touch you with a back scratcher?" — in the affirmative.

{¶ 18} Turning to T.W.'s testimony, the beginning colloquy is as follows:

"Q: Can you tell me your name?

A: [T.]

Q: Wow. What's your last name?

A: [W.] Q: How do you spell your first name?

A: I don't know.

Q: You don't know. Okay. How old are you?

A: Five.

Q: When is your birthday?

A: June 18th.

Q: What year were you born in?

A: I don't know.

Q: You don't know. 2001 maybe? But you're five now, right?

A: Yes.

Q: When will you be six?

A: I don't know.

Q: How about on your birthday? Do you think you'll turn six on June 18th?

A: Yes.

Q: All right. What grade are you in?

A: Kindergarten.

Q: What's the name of your school?

A: I don't know.

Q: You don't know. What's [your] teacher's name?

A: Mrs. Sowa.

***

Q: Do you know the difference between telling the truth and a story or a lie?

A: I don't know.

Q: Do you know what it means to tell the truth?

A: No.

Q: No? Is it a good thing to tell the truth?

A: Yes.

Q: All right. Is it a bad thing to tell a lie?

A: No.

Q: No? Do you think people should tell lies?

A: No.

Q: All right. You wouldn't lie to your mommy or anyone if they asked you something, would you?

A: No.

Q: Why not?

A: I don't know."

{¶ 19} During the course of her testimony, T.W. did not know where she lived or the name of her street, she did not remember talking to the social worker about this case, she was inconsistent in identifying her body parts, and she did not recall anyone talking about her private parts. She testified that C.R. touched her private parts with her hand, and not the back scratcher; appellant never touched her; she did not see appellant touch C.R.; and she did not tell anyone that someone touched her private parts. She also did not recall having a conversation with her grandmother about touching C.R.'s private parts.

{¶ 20} In applying the above testimony to Frazier's five-pronged test for competency of child witnesses, we find the following facts should have been taken into consideration by the trial court. C.R.'s testimony shows that it is unclear whether she was able to accurately observe the circumstances surrounding these allegations. Her ability to recollect is questionable because of the inconsistency of her answers. Additionally, she was able to communicate only after much prompting from the prosecutor about speaking into the microphone, sitting upright, and articulating answers. Her understanding of truth and falsity was also brought into question, again due to inconsistencies in her answers and continuous prompting from the prosecutor.

{¶ 21} T.W.'s testimony is riddled with clear instances of her failing the court-mandated competency test. Most importantly, she did not recall most of what happened, and she admitted to not knowing the difference between the truth and a lie.

{¶ 22} While we are aware that noticing plain error is a high hurdle to leap, we find that in the instant case, the court's failure to conduct competency hearings or in the alternative voir dire examinations for C.R. and T.W., and thus its failure to determine their competency on the record, amounts to plain error. The testimony of two statutorily incompetent five-year-old girls is prejudicial to appellant because the emotional impact a child witness may have on a jury is unquantifiable. This is painfully apparent because T.W. testified that appellant never touched her, yet a jury found him guilty of doing just that. Furthermore, if a child is declared incompetent to testify under Evid.R. 601, the child's statements made to another are inadmissible as exceptions to hearsay under Evid.R. 807. In other words, it would also be error to admit C.R.'s and T.W.'s mothers' testimonies regarding what the two girls allegedly said if the two girls were incompetent at the time the statements were made. T.W. was three years old when the accusations were made, and C.R. had turned four years old a week prior to the day in question. If T.W. testified at age five that she did not understand the difference between the truth and a lie, it is not unreasonable to assume she would not have understood two years prior, when she was age three. See In re Shamblin (Sept. 8, 1998), Ross App. Nos. 97CA2347 and 98CA2400 (holding that a trial court must find a witness under the age of ten was competent when he or she made a statement regarding sexual abuse to admit that statement as an exception to hearsay under Evid.R. 807); 
{¶ 23} We also note that the Ohio Supreme Court in   State v. Wilson (1952), 156 Ohio State 525, held the following: "It is the duty of the court to conduct such an examination. The child's appearance, fear or composure, general demeanor and manner of answering, and any indication of coaching or instruction as to answers to be given are as significant as the words used in answering …." 

{¶ 24} In conclusion, we hold that children under ten years of age who appear incapable of receiving just impressions of facts and transactions are presumed incompetent, and in such cases it is the duty of the trial court to conduct a competency hearing. We feel that this was not adequately done in the instant case, and that a new trial is warranted to include a competency hearing pursuant to Evid.R. 601. Appellant's first assignment of error is sustained.

{¶ 25} Additionally, we vacate appellant's sexual predator classification. Pursuant to App.R. 12(A)(1)(c), appellant's remaining assignments of error are made moot by our disposition of his first assignment of error.

{¶ 26} Judgment reversed and case remanded for a new trial consistent with the mandates in this opinion.

It is ordered that appellant recover from appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of Appellate Procedure.

Stewart, J., Concurs in judgment only; Gallagher, P.J., Dissents with Separate Opinion.

SEAN C. GALLAGHER, P.J., Dissenting:

{¶ 27} I respectfully dissent from the majority's holding in this case. I would find no error in any of the six assigned errors and would affirm appellant's convictions and sentence.

{¶ 28} It should come as no surprise that two five-year-old children would have some degree of difficulty relating to circumstances they encounter inside a courtroom. The fact that very minor children need to be told to speak into a microphone, to sit up, and to be repeatedly prompted to give audible responses does not render them incompetent to testify. I believe a review of the record as a whole supports the finding of competency for both children in this case.

{¶ 29} Evid.R. 601 sets out the general rule of competency for all witnesses. It states that every person is competent except "(A) Those of unsound mind, and children under ten years of age, who appear incapable of receiving just impressions of the facts and transactions respecting which they are examined, or of relating them truly." (Emphasis added.) The majority opinion characterizes the children "statutorily incompetent" and "presumed incompetent," but in fact, regardless of age, only those incapable of meeting the requirements of Evid.R. 601(A) are incompetent. The Supreme Court of Ohio stated that "a witness under the age of ten is not presumed incompetent, but rather, the proponent of the witness's testimony bears the burden of proving that the witness is capable of receiving just impressions and relating them truthfully." Accordingly, no one is in fact "statutorily" or "presumptively" incompetent.

{¶ 30} As the majority notes, appellate courts have found that it was not prejudicial for the prosecutor to conduct a voir dire of a child witness at the beginning of the child's testimony. In fact, the Ohio Supreme Court in Frazier did not find error when the trial court permitted counsel to examine the child witness on voir dire. 
"The issue of a witness' competence to testify may be likened to other issues of admissibility. See, generally, Evid. R. 104(A). The threshold of admissibility is low, reflecting a policy of favoring the admission of relevant evidence for the trier of fact to weigh as opposed to preliminary admissibility determinations which prevent relevant evidence from reaching the trier of fact at all. See Evid.R. 402. In the same fashion, a child witness' competence to testify is measured by the standard of whether the child is able to receive just impressions of facts and to relate these impressions truly. Evid.R. 601(A). If the child meets that minimal standard, the testimony of the child is received into evidence for the trier of fact to weigh. *** A voir dire examination should consist of questions designed to elicit from the child answers which the court can use to test competence. From the case law it is clear that a child should demonstrate the ability to distinguish truth from falsehood. The child should also be able to reasonably identify the consequences of giving false testimony."

{¶ 31} In this case, the prosecutor conducted a voir dire of both children's competency prior to eliciting testimony regarding the actual incident. C.R. testified to her age, her birthday, her grade in school, her teacher's name, and the names of her siblings. She also testified that she knew the difference between the truth and a lie, and that it was good to tell the truth and bad to tell a lie. As for T.W., she testified to her age, her birthday, her grade level, her teacher's name, and that it was a good to tell the truth and bad to tell a lie. I would find that both children were competent to testify.

{¶ 32} The majority opinion finds plain error in appellant's claim that the trial court failed to conduct competency hearings for both child witnesses. This appears to be placing form over substance, as the majority goes on to factually analyze alleged deficiencies in what, in essence, was a hearing on competency. Although the majority bases its ruling on a claimed procedural error, it would seem the majority analysis is really focused on the trial court's failure to find the child witnesses incompetent because of inconsistencies in their trial testimony. Inconsistency goes to the weight of the evidence, not the competence of the witness.

{¶ 33} Further, the majority's reliance on plain error, in my view, is misplaced. Crim.R. 52(B) provides that "plain errors or defects affecting substantial rights may be noticed although they were not brought to the attention of the court." "By its very terms, the rule places three limitations on a reviewing court's decision to correct an error despite the absence of a timely objection at trial. First, there must be an error, i.e., a deviation from a legal rule. Second, the error must be plain. To be `plain' within the meaning of Crim.R. 52(B), an error must be an `obvious' defect in the trial proceedings. Third, the error must have affected `substantial rights.'" This means that the trial court's error must have affected the outcome of the trial. Id. Errors that satisfy these three limitations may be corrected by the appellate court. State v. Najjar, Cuyahoga App. No. 88741, 2007-Ohio-3666. However, notice of plain error should be done "with the utmost caution, under exceptional circumstances, and only to prevent a manifest miscarriage of justice." {¶ 34} After reviewing the testimony of both C.R. and T.W., I cannot say that without their testimony the outcome of the trial would have been different. C.R.'s testimony was corroborated by the social worker, and T.W.'s testimony helped the defense. Even if the court had found the children incompetent to testify, the testimony of the social worker would have been sufficient to overcome plain error and convict the appellant.

YOU DECIDE 5.3. United States v. Dioguardi
Competency of Juror Rush

It is well settled that only clear evidence of a juror's incompetence to understand the issues and to deliberate at the time of his service requires setting aside a verdict. And only strong evidence that it is likely that the juror suffered from such incompetence during jury service will justify an inquiry into whether such incompetence in fact did exist. In our view the juror's letter, and the essentially horseback uninformed opinions of the psychiatrists regarding the letter, fall considerably short of justifying any further inquiry. Furthermore, the appellants have not cited a single authority which supports a grant of their motion on this record. Judge Edelstein was entirely correct in denying the motion.

Reluctance to inquire into the state of mind of any juror and into the conduct of the jurors during their deliberations rests on sound reasons.11 The rule against any inquiry whatever recognizes exceptions only where there is clear and incontrovertible evidence of incompetence shortly before or after jury service, clear evidence of some criminal act, or evidence of some 'objective fact' of internal impropriety.12 Even in the case of recent incompetence a hearing will be had to establish that it must have existed during jury service.

There are many cogent reasons militating against post-verdict inquiry into jurors' motives for decision. The jurors themselves ought not be subjected to harassment; the courts ought not be burdened with large numbers of applications mostly without real merit; the chances and temptations for tampering ought not be increased; verdicts ought not be made so uncertain.

With respect to post-verdict evidence of possible juror incompetency during the trial, courts have refused to set aside a verdict, or even to make further inquiry, unless there be proof of an adjudication of insanity or mental incompetence closely in advance of the time of jury service. Only when proof of this nature has been offered, or proof of a closely contemporaneous and independent posttrial adjudication of incompetency, have courts conducted hearings to determine whether the disability in fact affected the juror at the time of trial.

But absent such substantial if not wholly conclusive evidence of incompetency, courts have been unwilling to subject a juror to a hearing on his mental condition merely on the allegations and opinions of a losing party. In Peterman v. Indian Motorcycle Co.,  the plaintiff, shortly after judgment against him in a civil suit for personal injury, moved for a new trial on the grounds 'that certain information, discovered since the trial, disclosed the mental unfitness of the foreman of the jury, whose condition, if it had been known . . . would have been a ground for disqualification.' Judge Wyzanski heard counsel on the motion and requested an offer of proof from the plaintiff's attorney.

The offer of proof was . . . that the juror in question, because of his mental disturbance, has been receiving disability compensation from the Veterans Bureau; that he has difficulty in sleeping and concentrating; that his memory is not good; that he has had depressed periods during which he entertained the idea of suicide; that he has had to undergo treatment for anxiety reaction to a psychic episode expressed by auditory hallucinations; that he has been under the care of a psychiatrist for an extended period, with little prospect of an early overcoming of his difficulties. (Id., at 293.)

Judge Wyzanski held that the offer of proof was inadequate and denied the plaintiff's motion. The Court of Appeals for the First Circuit agreed, stating that:

Considering the strong policy against the too-ready impeachment of jury verdicts on the basis of such afterthoughts suggested by a disappointed litigant, . . . the trial judge cannot be held to have abused his discretion in declining to grant a new trial on this ground. (Id.)

In light of this legal background, we do not believe appellants made enough of a case to justify further inquiry into the competence of Juror Rush. No evidence was offered of any history of mental instability on the part of Miss Rush, much less evidence of any adjudication of insanity or incompetence. Indeed, what we do know of her past, although it is little, reflects quite the contrary situation. She has held steady employment over the past four years as a nurse's aide at Flower Fifth Avenue Hospital, and apparently had steady employment before that as well. The trial judge, as noted above, found the juror alert and responsive and he noted nothing unusual about her during the three weeks of trial and three days and nights of deliberation. Although the opinions of experts are not to be dismissed altogether, they were here of necessity formed in a vacuum, based on one piece of evidence, and fall far short of constituting the sort of 'objective fact' which can justify inquiry into the internal workings of the jury. The fact that there is no evidence of harassment of Miss Rush or solicitation of the letter does not render irrelevant the policy considerations which forbid inquiry into the internal workings of the jury absent objective evidence of impropriety. In another case a letter could be fabricated or solicitation could be disguised; a decision for appellants on this issue would therefore raise very real risks of 'inhibition of jury room deliberations, harassment of jurors, and increased incidence of jury tampering.' Indeed, even where such a letter is as fully voluntary as the one in this case appears to be, it surely was not thought by its author to be an invitation to 'develop evidence by investigating the juror's background or by persuading her to undergo a voluntary mental examination'-- the suggestions of the dissent for possible proceedings on remand. We conclude that the action of the district court in denying the defendants' motion was entirely proper.

YOU DECIDE 5.4. United States  v. Kalaydjian
Fed.R.Evid. 610 "forecloses inquiry into the religious beliefs or opinions of a witness for the purpose of showing that his character for truthfulness is affected by their nature." Fed.R.Evid. 610 (Advisory Committee Note). Appellants argue that Rule 610 does not prohibit the requested cross-examination because Rule 610 excludes evidence of religious beliefs only, not of conduct resulting from religious beliefs. In essence, appellants contend that, although Rule 610 forecloses a party from undermining a witness's credibility based on the witness's religious beliefs, it does not foreclose a party from challenging a witness's credibility based on the witness's refusal to perform a religious act, i.e., the witness's refusal to swear on his religion's bible or its counterpart.

We reject appellants' attempt to distinguish between cross-examining a witness regarding his religious beliefs, and cross-examining him regarding conduct that is significant only because of the witness's religious beliefs. Appellants cite no authority to support their novel claim that evidence of conduct resulting from religious beliefs is admissible under Rule 610. Moreover, an analysis of appellants' reasoning demonstrates that their position is untenable.

Appellants desired to cross-examine Ahmad regarding his reasons for refusing to swear on the Koran in order to raise the following inference: if a man is religious, he will be willing to swear on his religion's bible; but if he refuses to swear, his testimony will be untrustworthy. Appellants could not have established that inference successfully unless the district court had allowed them to inquire into the sincerity and genuineness of Ahmad's Muslim beliefs. Indeed, unless appellants were permitted to prove to the jury that Ahmad was a devout Muslim who believed deeply in the Koran, Ahmad's act of refusing to swear on the Koran would have been meaningless to the jury.

The district court correctly held that Rule 610 squarely prohibited any inquiry into the firmness of Ahmad's religious beliefs. The court's ruling was correct because of the possible prejudicial effect that disclosure of such information might have had on the jury. Indeed, in defining the purpose of Rule 610, the District of Columbia Circuit has stated that "[t]he purpose of the rule is to guard against the prejudice which may result from disclosure of a witness's faith." United States v. Sampol, 636 F.2d 621, 666 (D.C.Cir.1980); see Contemporary Mission, Inc. v. Bonded Mailings, Inc., 671 F.2d 81, 84 (2 Cir.1982) (inquiry into genuineness of witness's church affiliation properly excluded by trial court because of potential prejudicial effect). Moreover, extensive questioning on the collateral issue of Ahmad's religious beliefs might have confused the jury and distracted its attention from the principal task of determining whether appellants had conspired to deal in heroin.

Since Ahmad's act of refusing to swear on the Koran is significant only when considered against the backdrop of his Muslim faith, we hold that the district court properly denied the requested cross-examination pursuant to Rule 610. We see no difference between challenging a witness's credibility by cross-examining him regarding his religious beliefs, and challenging the witness's credibility by cross-examining him regarding an act that is meaningful only when considered in relation to the firmness of the witness's religious beliefs. Both forms of cross-examination require inquiry into the nature of the witness's religious beliefs. As such they are prohibited by Rule 610. Finally, we note that a witness's right to affirm, rather than to swear, as provided by Fed.R.Evid. 603, would be meaningless if a witness, after exercising his right to affirm, could be cross-examined regarding the reasons underlying that decision.

YOU DECIDE 5.5  United States v. Alexander.

Admission of Prior Convictions for Impeachment Purposes

Before trial, defendant Hicks filed a motion in limine to exclude evidence of his prior felony convictions for residential robbery and possession of rock cocaine for sale. The district court denied the motion, ruling that, if Hicks elected to testify, the evidence would be admissible for impeachment purposes, under Federal Rule of Evidence 609(a)(1), because its probative value outweighed its prejudicial effect.

At trial, Hicks chose to take the stand and present an alibi defense. He testified that he was in the vicinity of the arrests on the day of the robbery because he was scheduled to meet a friend there. He also said he ran away when he heard sirens and saw police cars because he was afraid of being arrested on two outstanding warrants for traffic violations. Purportedly for the same reason, he also gave the arresting officer a false name.

At the conclusion of his direct examination, Hicks again moved to exclude the evidence of his prior convictions. The district court adhered to its original ruling and denied the motion. On cross examination, the prosecution elicited testimony from Hicks regarding the nature and dates of both prior convictions.

Hicks contends the district court erred in allowing the jury to hear evidence of his prior convictions. With regard to his prior robbery conviction, he argues United States v. Brackeen, 969 F.2d 827   830 (9th Cir.1992) (en banc) (per curiam), stands for the proposition that a prior robbery conviction cannot be used to attack a defendant's credibility. We disagree. Federal Rule of Evidence 609(a) provides, in pertinent part, that evidence of prior convictions is admissible for purposes of attacking the credibility of a witness if the crime "(1) was [a felony], and the court determines the probative value of admitting this evidence outweighs its prejudicial effect to the defendant, or (2) involved dishonesty or false statement...." Brackeen held only that, in this circuit, bank robbery is not per se a crime of dishonesty, and therefore prior robbery convictions are not admissible for impeachment purposes under Rule 609(a)(2). Brackeen, 969 F.2d at 829. We did not foreclose in Brackeen the admission of a prior robbery conviction under the balancing test of Rule 609(a)(1).

Here, the government explicitly stated it intended to introduce both of Hicks's prior convictions under Rule 609(a)(1), and the district court specifically ruled on that basis by applying the appropriate balancing test. If the district court did not abuse its discretion when it concluded Hicks's prior convictions were more probative of his credibility than prejudicial to his defense, the evidence of both of his prior convictions was properly admitted

In United States v. Cook, 608 F.2d 1175 1185 (9th Cir.1979) (en banc), cert. denied, 444 U.S. 1034, 100 S.Ct. 706, 62 L.Ed.2d 670 (1980), overruled on other grounds, Luce v. United States,  469 U.S. 38, 105 S.Ct. 460, 83 L.Ed.2d 443 (1984), we outlined five factors that should be considered in balancing the probative value of a prior conviction against its prejudicial impact for purposes of Rule 609(a)(1): (1) the impeachment value of the prior crime; (2) the point in time of conviction and the defendant's subsequent history; (3) the similarity between the past crime and the charged crime; (4) the importance of the defendant's testimony; and (5) the centrality of the defendant's credibility. The government bears the burden of showing, based on these factors, that the proffered evidence's probative value substantially outweighs its prejudicial effect. Browne, 829 F.2d at 763.

Hicks does not dispute that the first factor favors admission of both his prior convictions. We have previously stated that "prior convictions for robbery are probative of veracity." The same is true of prior convictions for drug offenses.

Hicks stipulates that both his prior crimes were sufficiently recent to satisfy the second Cook factor. He was convicted of residential robbery, and was sentenced to a four-year prison term, in 1987. Shortly after his parole in 1988, he committed the drug offense, for which he received another four-year prison sentence. Less than a year later, he was arrested for the present crime. "By its terms, Rule 609 allows for admissibility of such ... prior conviction[s] even where the defendant has been released for up to ten years." Browne, 829 F.2d at 763. See Fed.R.Evid. 609(b).

Hicks concedes that, as to his prior drug offense, the third factor is satisfied because the drug offense is sufficiently different from the present bank robbery. With regard to the prior residential robbery, the district court held that offense was similar to the charged bank robbery and, therefore, the third factor weighed in favor of excluding it. However, we have held that even "a prior 'bank robbery conviction [is] not inadmissable per se, merely because the offense involved was identical to that for which [the defendant] was on trial.' " Browne, 829 F.2d at 763 (quoting United States v. Oaxaca,569 F.2d 318 527 (9th Cir.), cert. denied, 439 U.S. 926, 99 S.Ct. 310, 58 L.Ed.2d 319 (1978)). What matters is the balance of all five factors.

Hicks contends that, contrary to the district court's determination, the related fourth and fifth factors weigh against admission of his prior convictions. He contends his trial testimony was not particularly important and his credibility was not central to the case, because other evidence corroborated his alibi defense. We disagree. When a defendant takes the stand and denies having committed the charged offense, he places his credibility directly at issue. Browne, 829 F.2d at 764; Givens, 767 F.2d at 580; Oaxaca, 569 F.2d at 527.

In United States v. Bagley, 772 F.2d 482 488 (9th Cir.1985), cert. denied, 475 U.S. 1023, 106 S.Ct. 1215, 89 L.Ed.2d 326 (1986), we held that admission of the defendant's prior robbery convictions was an abuse of the district court's discretion. But in that case we emphasized "the record [was] devoid of any evidence that [the defendant] intended to misrepresent his character or to testify falsely as to his prior criminal record." Id. Here, Hicks testified he ran from the police because he was afraid of being arrested on outstanding warrants for traffic violations. This testimony could reasonably have misled the jury into believing that, with the exception of some minor traffic infractions, Hicks had no previous trouble with the police. As we said in Cook:

[I]t is not surprising that the [district] court was unwilling to let a man with a substantial criminal history misrepresent himself to the jury, with the government forced to sit silently by, looking at a criminal record which, if made known, would give the jury a more comprehensive view of the trustworthiness of the defendant as a witness.

We conclude that the district court properly balanced all five Cook factors and did not abuse its discretion in permitting the government to impeach Hicks with evidence of his prior drug and residential robbery convictions.

YOU DECIDE 5.6. State v. Joe, 
Joe argues the superior court erred in admitting the victim's prior statements to Detective Sutton, arguing the victim's trial testimony was not inconsistent with those prior statements as required by Arizona Rule of Evidence 801(d)(1)(A). This court reviews the superior court's decision admitting this evidence for an abuse of discretion. 

¶ 11 The Arizona Rules of Evidence contemplate using prior statements of a witness in a criminal trial in a variety of different ways, including:

• Prior statements, writings or other information used to refresh the recollection of a witness. See Ariz. R. Evid. 612 (addressing disclosure obligations for "when a witness uses a writing to refresh memory"); 

• Prior statements that qualify as recorded recollections. See Ariz. R. Evid. 803(5) (noting that, when admissible, the statement "may be read into evidence but may be received as an exhibit only if offered by an adverse party"); 

 Prior statements (even if not under oath) of a witness where that witness testifies at trial and is subject to cross-examination, if the prior statement (a) is inconsistent with the testimony of the witness, (b) is consistent with the testimony but offered to rebut a recent fabrication claim or (c) involves a prior identification of a person. See Ariz. R. Evid. 801(d)(1)(A)-(C); see also Ariz. R. Evid. 613 (addressing procedural obligations and admission of extrinsic evidence of prior statements).

Although the parties discussed various bases for admitting or excluding the evidence at issue here, it is one subpart of the last of these — a declarant witness' prior inconsistent statement — that is the subject of this appeal.

¶ 12 A prior statement by a witness is not hearsay and may be admissible if "[t]he declarant testifies and is subject to cross-examination about [the] prior statement, and the statement ... is inconsistent with the declarant's testimony." Ariz. R. Evid. 801(d)(1)(A); see also Ariz. R. Evid. 613(b) (providing for admission of extrinsic evidence of prior inconsistent statement); Ariz. R.Crim. P. 19.3(b) ("No prior statement of a witness may be admitted for the purpose of impeachment unless it varies materially from the witness' testimony at trial."). The requirement of an inconsistency is important to "bar[] any general and indiscriminate use of previously prepared statements." Fed. R.Evid. 801 Advisory Committee Notes 1972 618*618 Proposed Rules Note to Subdivision (d). The purpose of this "broad exception to the hearsay rule" is that the jury should be allowed to hear the conflicting statements and decide "which story represents the truth in the light of all the facts, such as the demeanor of the witness, the matter brought out on [the witness'] direct and cross-examination, and the testimony of others." The trier of fact's role is to impartially consider the prior statement and evaluate its truth. When the witnesses are present and subject to cross-examination, admission of the statement as substantive evidence does not generally pose the risks often presented by hearsay evidence.

"The rationale is that because the witness is present and available for cross-examination, both about the present testimony and the past statement, the hearsay dangers are largely eliminated." 

 13 The only dispute on appeal is whether the victim's prior statements to Detective Sutton about the assault were inconsistent with her trial testimony in which she responded to questions about the same events that she "would rather not say" what happened. The parties have not cited, and this court has not found, any case addressing this precise issue. Several Arizona cases, however, have addressed an analogous situation where a witness claims an inability to recall.

¶ 14 "For purposes of Rule 801(d)(1)(A), Arizona law draws a distinction between a true and a feigned loss of recall. Where the asserted loss is genuine, the prior statement is deemed not inconsistent under this rule, but if the loss is mere fakery, the statement falls within the rule." ). Accordingly, a "claimed inability to recall, when disbelieved by the trial judge, may be viewed as inconsistent with previous statements. In King, a reluctant witness repeatedly testified he was unable to remember certain events and the superior court found the witness was "feigning his memory loss," making his prior statements admissible under Arizona Rule of Evidence 801(d)(1)(A). In this case, as Joe correctly acknowledges, "[f]requently, the [victim] testified that she could not remember. However, upon further questioning from the state the [victim] admitted that it wasn't a memory problem; she simply did not want to talk about it." Unlike King, the victim in this case admitted under oath that her reason for not answering certain questions about the assault was because she "would rather not say," not because of any genuine or feigned memory loss. Indeed, the victim admitted under oath that she had no true memory loss, obviating the need for any consideration of a feigned memory loss as in  King  King 883 P.2d at 1031, 

¶ 15 Joe  argues the victim "never gave testimony that was inconsistent with her prior statements. It cannot be claimed that the [victim] could not recall the events 619*619 because when questioned by the state e she did not claim she could not remember only that she did not want to talk about it." Contrary to   Joe’s  argument, "`[a] statement's inconsistency... is not limited to cases in which diametrically opposite assertions have been made.'" (noting "inconsistency may be found in evasive answers, silence, changes in positions, or a purported change in memory") (citing cases). "[I]nconsistency is to be determined, not by individual words or phrases alone, but by the whole impression or effect of what has been said or done." The superior court "has considerable discretion in determining whether a witness's evasive answers or lack of recollection may be considered inconsistent with that witness's prior out-of-court statements."                                     

¶ 16 As applied to these facts, the victim repeatedly sought to avoid answering specific questions regarding the assault, stating (after follow up) that she "would rather not say." Those responses differed from, and were inconsistent with, her detailed description provided to Detective Sutton on the night of the assault. In light of her testimony and prior statements to Detective Sutton, the superior court did not abuse its discretion in allowing the State to impeach the victim with her prior inconsistent statements to Detective Sutton pursuant to Arizona Rule of Evidence 801(d)(1)(A).

CHAPTER SIX

YOU DECIDE 6.1. State v. Paiva
Second, appellant-defendant Paiva asserts that the district court abused its discretion in admitting the testimony of a lay witness, Christina Christo, who expressed her opinion as to the identity of a substance. During the trial, Christina Christo, the 21 year-old daughter of Paiva's ex-wife, Delores (Christo) Paiva, testified for the government. Ms. Christo testified that in 1983, while she resided with her mother and Paiva in a condominium in Florida, she discovered inside one of Paiva's shoes a plastic bag containing a white powder. Ms. Christo testified that prior to 1983 she had used and tasted cocaine on many occasions and had developed a cocaine problem at age fourteen. Ms. Christo described the substance she found inside Paiva's shoe as a white powder with little bits of rocks in it. She stated that she tasted this white powder and that it tasted like cocaine. Ms. Christo testified that based upon looking at the substance and tasting it, the substance, in her opinion, was cocaine.

The appellant-defendant Paiva objected to Ms. Christo's testimony. Prior to trial, Paiva brought a motion in limine challenging Ms. Christo's testimony as inadmissible under Rule 701 because identification of a substance, such as cocaine, is beyond the common knowledge of ordinary persons. In this motion, Paiva also argued that the testimony was inadmissible under 702 unless the government qualified Ms. Christo as an expert.

The district court deferred ruling on the defendant's objections until the testimony was elicited at trial. During Ms. Christo's testimony at trial, Paiva again objected.6 The court allowed Ms. Christo's testimony as lay witness opinion testimony under Rule 701. On appeal, Paiva challenges the district court's ruling admitting Christina Christo's opinion testimony identifying the substance she found as cocaine.

Rule 701 of the Federal Rules of Evidence, entitled "Opinion Testimony by Lay Witnesses," provides:

If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue.

The admissibility of lay opinion testimony pursuant to Rule 701 is committed to the sound discretion of the trial judge, and the trial judge's admission of such testimony will not be overturned unless it constitutes a clear abuse of discretion. United States v. Burnette, 698 F.2d 1038, 1051 (9th Cir.), cert. denied, 461 U.S. 936, 103 S.Ct. 2106, 77 L.Ed.2d 312 (1983); United States v. Borrelli, 621 F.2d 1092, 1095 (10th Cir.), cert. denied, 449 U.S. 956, 101 S.Ct. 365, 66 L.Ed.2d 222 (1980). See United States v. Honneus, 508 F.2d 566, 576 (1st Cir.1974), cert. denied, 421 U.S. 948, 95 S.Ct. 1677, 44 L.Ed.2d 101 (1975).

This court has never addressed the precise issue of whether a drug user, unqualified as an expert and testifying as a lay witness, is competent to express an opinion that a particular substance is a drug, such as cocaine or marijuana. See Honneus, 508 F.2d at 576. In Honneus, however, we did rule that the trial judge was within his discretion in allowing lay witnesses, who were drug users, to make comparisons and express opinions as to the similarity between the substance at issue and marijuana. Id. In accord with our holding in Honneus, the admission of Ms. Christo's testimony that the substance she found in Paiva's shoe looked and tasted like cocaine was clearly proper and within the trial judge's discretion.

As to Ms. Christo's definite opinion identifying the white powder as cocaine, however, we do not receive any guidance from our precedents. See id. Paiva contends that the district court erred in admitting Ms. Christo's testimony as proper lay opinion testimony because identification of a controlled substance, such as cocaine, is beyond the common knowledge of an ordinary person. Under Rule 701, Paiva argues, lay witnesses may only express opinions as to subjects within the common knowledge of an ordinary person. Arguing that identification of a substance such as cocaine is only a proper subject for expert opinion testimony, and not lay opinion testimony, Paiva directs our attention to cases in which drug users have been qualified as experts before expressing opinions as to the identity of a substance, the source of a controlled substance or the use of drug paraphernalia. See United States v. Atkins, 473 F.2d 308, 313-14 (8th Cir.), cert. denied, 412 U.S. 931, 93 S.Ct. 2751, 37 L.Ed.2d 160 (1973); United States v. Johnson, 575 F.2d 1347, 1360-61 (5th Cir.1978), cert. denied, 440 U.S. 907, 99 S.Ct. 1213, 59 L.Ed.2d 454 (1979); United States v. Rivera Rodriquez, 808 F.2d 886, 888 (1st Cir.1986). Paiva further emphasizes other cases in which witnesses expressed opinions identifying substances such as cocaine after first being qualified as experts. See United States v. Haro-Espinosa, 619 F.2d 789, 795 (9th Cir.1979); United States v. Burmudez, 526 F.2d 89, 97 (2d Cir.1975), cert. denied, 425 U.S. 970, 96 S.Ct. 2166, 48 L.Ed.2d 793 (1976). The various cases highlighted by Paiva, however, do not establish that identification of a substance, such as cocaine, is exclusively within the domain of expert opinion evidence and an improper subject for lay opinion testimony. Although a drug user may not qualify as an expert, he or she may still be competent, based on past experience and personal knowledge and observation, to express an opinion as a lay witness that a particular substance perceived was cocaine or some other drug. See United States v. Harrell, 737 F.2d 971, 978-79 (11th Cir.1984), cert. denied, 469 U.S. 1164, 105 S.Ct. 923, 83 L.Ed.2d 935 (1985); United States v. Zielie, 734 F.2d 1447, 1456 (11th Cir.1984), cert. denied, 469 U.S. 1189, 105 S.Ct. 957, 83 L.Ed.2d 964 (1985); United States v. Sweeney, 688 F.2d 1131, 1145-46 (7th Cir.1982); United States v. Gregorio, 497 F.2d 1253, 1263 (4th Cir.), cert. denied, 419 U.S. 1024, 95 S.Ct. 501, 42 L.Ed.2d 298 (1974); Cf. United States v. Huddleston, 810 F.2d 751, 754 (8th Cir.1987) (quality of cocaine).

We recognize that in the past lay witnesses may have been considered incompetent to express opinions as to matters which were beyond the realm of common experience and which required special knowledge and skill. See Randolph v. Collectramatic, Inc., 590 F.2d 844, 846-47, 848 (10th Cir.1979); 2 Wigmore, Evidence §§ 555-57 (Chadbourne rev. 1979); 7 Wigmore, Evidence § 2090 (Chadbourne rev. 1978). In recent years, however, a liberalization of Rule 701 regarding lay opinion testimony has occurred. See 3 Weinstein's Evidence p 701, (1988). Although lay opinion evidence was once disapproved, the modern trend favors the admission of opinion testimony, provided it is well founded on personal knowledge and susceptible to cross-examination. Teen-Ed, Inc. v. Kimball Intern, Inc., 620 F.2d 399, 403 (3d Cir.1980); 7 Wigmore, Evidence §§ 1917, 1918 and 1929 (Chadbourne rev. 1978). The liberalization of Rule 701 has blurred any rigid distinctions that may have existed between lay witnesses and expert witnesses. 3 Weinstein's Evidence p 701 (1988). No longer is lay opinion testimony limited to areas within the common knowledge of ordinary persons. Rather, the individual experience and knowledge of a lay witness may establish his or her competence, without qualification as an expert, to express an opinion on a particular subject outside the realm of common knowledge. Teen-Ed, 620 F.2d at 403-04; Farner v. Paccar, Inc., 562 F.2d 518, 529 (8th Cir.1977); United States v. Walker, 495 F.Supp. 230, 232-33 (W.D.Penn.1980). See also Soden v. Freightliner Corp., 714 F.2d 498, 511 (5th Cir.1983).

Accordingly, we conclude that the district court did not abuse its discretion in admitting Ms. Christo's opinion that the substance she found was cocaine. Ms. Christo's opinion was based on her past experience with cocaine and her personal observations, the appearance and taste, of the substance she found. Thus, her opinion was rationally based on her own perceptions and, as the district court found, would assist the jury in understanding her testimony. Thus satisfying the two requirements of Rule 701, admission of Ms. Christo's opinion identifying the substance she found in Paiva's shoe as cocaine was clearly within the district court judge's discretion.

Appellant-defendant Paiva's third contention is that the district court committed prejudicial error in denying Paiva's objection to strike the testimony of Detective Sergeant Kenneth Pike identifying a substance as cocaine. Paiva also argues that the court's remarks regarding Detective Pike's testimony constitute reversible error because the judge's comments amounted to testimony by the judge in violation of Rule 605 of the Federal Rules of Evidence. Fed.R.Evid. 605.

At trial, Detective Pike testified that he worked for the Portland Police Department for almost 15 years. He further stated that in 1982 he was a detective working in the narcotics unit, specifically conducting drug and vice investigations. Detective Pike testified that in 1982, he was investigating an individual named Robert Anderson, and in the course of that investigation obtained a search warrant for Anderson's apartment. When conducting the search of Anderson's apartment, Detective Pike stated that he discovered and seized a white powder. Detective Pike stated that he sent the powder to the lab and that he field tested the powder. In response to the question, "How much white powder did you find?," Detective Pike stated "a little over two ounces of cocaine." Then, Detective Pike testified that the white powder turned out to be "cocaine." Defense counsel objected and moved to strike this testimony on the grounds that Detective Pike was not qualified as an expert and that his identification of the substance was based on the lab report which was hearsay. The district court refused to strike the testimony. The court apparently recognized the lab report as hearsay, but allowed the testimony identifying the substance as cocaine to stand as a product of Detective Pike's field test. The court gave a curative instruction to the jury explaining a field test, instructing them to disregard any reference to the lab report and emphasizing that Detective Pike's identification of the substance as cocaine was based only on his field test.7
YOU DECIDE 6.2 

United States Libby
The government does not challenge the proposed testimony of Dr. Bjork on the grounds that his testimony fails to satisfy the first prong of Daubert, noting that it "does not quibble with Dr. Bjork's expertise concerning research into memory, particularly with respect to the reliability of eyewitness identification."[6] Gov't's *9 Opp'n at 1. Rather, the government contends that the defendant "cannot meet his burden as the proponent of the evidence of establishing that the testimony will assist the jury in understanding or determining any of the facts at issue in this case." Id. Thus, this is the only question the Court must resolve. For the reasons that follow, this Court agrees with the government. Therefore, Dr. Bjork will not be permitted to testify at trial.

In support of his position that Dr. Bjork's testimony will be helpful to the jury, the defendant asserts that "[r]esearch has shown that jurors are generally unaware of the frequency and causes of honest errors of recollection, and they underestimate the fallibility of memory."  Thus, the defendant claims that Dr. Bjork's testimony about general principles concerning the field of memory research will assist the jurors in understanding the memory issues that will be presented to them in the case. Id. In opposing Dr. Bjork's testimony, the government contends that (1) expert testimony on memory issues is permissible only under special circumstances not at issue here, Gov't's Opp'n at 7-11, (2) the proposed testimony is within the knowledge and experience of an average juror, id. at 12-17, (3) the testimony cannot be applied to the facts of this case, id. at 17-18, and (4) under Rule 403, the proposed testimony is likely to confuse, mislead, or unduly influence the jury. 
There is no clear case authority, or absolute rule, on when an expert should be permitted to testify on issues regarding memory and perception. Courts have permitted such testimony when the testimony related to eyewitness identifications, repressed memory, and medical conditions that may affect memory. See, e.g., Rock v. Arkansas, 483 U.S. 44, 57-62, 107 S.Ct. 2704, 97 L.Ed.2d 37 (1987) (concluding that Arkansas Supreme Court's conclusion that expert testimony on repressed memory was per se inadmissible was in error); United States v. Brownlee, 454 F.3d 131, 140-44 (3d Cir.2006) (district court erred in excluding expert testimony on memory errors of eyewitnesses related to cross-racial identifications and identifications made under stress in the absence of other inculpatory evidence); United States v. Shay, 57 F.3d 126, 131-34 (1st Cir.1995) (district court erred in excluding expert testimony concerning defendant's mental disorder that may have impacted his inculpatory statements). And other courts have excluded such testimony when it related to eyewitness identifications and recollection of past events. See, e.g., United States v. Carter, 410 F.3d 942, 950-51 (7th Cir.2005) (excluding expert testimony concerning the reliability of eyewitness identifications); Robertson v. McCloskey, 676 F.Supp. 351, 354-55 (D.D.C.1988) (excluding testimony of an expert in the field of "psychodynamics of memory and perception."). In addition, expert testimony relating to memory and perception has been excluded when, for example, effective cross-examination was employed to challenge the credibility and memory of the witnesses. Carter, 410 F.3d at 950-51; Rodriguez-Felix, 450 F.3d at 1125. Contrary to the government's position, these cases do not demonstrate that expert testimony on memory and perception is only admissible in certain "special circumstances." Gov't's Opp'n at 7-11. Rather, these cases simply stand for the proposition that there is no per se rule for or against the admissibility of such testimony. And a court presented with a proffer of expert testimony must determine its admissibility  on a case-by-case basis. See, e.g., Brownlee, 454 F.3d at 144 (examining the facts of the case to determine whether the trial court erred in precluding the expert testimony); Shay, 57 F.3d at 133-34 (same). Accordingly, this Court must apply the second prong of the Daubert test to determine whether the proffered testimony will be helpful to the jury. For the reasons that follow, it will not be helpful.

To support his argument that Dr. Bjork's testimony will be helpful to the jury, the defendant relies on various studies, which he avers stand for the proposition that "jurors are generally unaware of the frequency and causes of honest errors of recollection, and that they underestimate the fallibility of memory." Def.'s Mem. at 8. As further support for his position, the defendant offered the testimony of Dr. Elizabeth Loftus, who detailed her belief, based upon her research and the research of others, that many[7] of the principles which Dr. Bjork would testify to are not commonly understood by jurors.[8] After carefully reviewing the studies provided by the defendant and the testimony of Dr. Loftus, this Court must conclude that those studies are inapposite to what the jurors will have to decide in this case because: (1) the studies examine issues of memory and cognition under substantially different factual situations than the situation here; (2) the research does not demonstrate that jurors will underestimate the fallibility of memory when the matter is addressed in the trial setting though voir dire, cross-examination, closing arguments, and jury instructions; and (3) insofar as the studies relied on by Dr. Loftus purport to demonstrate the failure of jurors to sufficiently understand factors that impact the accuracy of memory, the scientific value of the studies themselves is suspect.

The studies relied upon by the defendant were based upon research that examined prospective juror understanding of factors that could impact the reliability of eyewitness identifications. See, e.g., R. Schmechel, T. O'Toole, C. Easterly, & E. Loftus, Beyond the Ken? Testing Jurors' Understanding of Eyewitness Reliability Evidence, 46 Jurimetrics J. 177-214 (2006) ("Beyond the Ken") (noting that this survey "would discern what potential District of Columbia jurors understood about memory in general and the reliability of eyewitness identification evidence in particular.") (emphasis added); R. Wise & M. Safer, A Survey of Judges' Knowledge and Beliefs About Eyewitness Testimony, 40 Court Review, Spring 2003, at 6-16 ("A Survey of Judges' Knowledge"); K. Deffenbacher & E. Loftus, Do Jurors Share a Common Understanding Concerning Eyewitness Behavior?, 6 L. and Human Behavior 15-30 (1982) ("Do Jurors Share a Common Understanding"). This Court cannot accept the proposition that the research findings concerning juror knowledge of factors impacting the reliability of eyewitness identification applies equally to juror knowledge of the factors that impact memory and cognition in other contexts, such as the memory and recall of conversations. Thus, while the defendant has proffered numerous scientific studies describing how memory functions, the research showing that jurors do not understand these concepts is limited to the application of the concepts in the discrete area of eyewitness identification and its findings have limited, if any, applicability in other respects. See Robertson, 676 F.Supp. at 353.

First, the design of these surveys -demonstrates their limited value. For example, in Beyond the Ken, the survey design was based primarily on hypothetical situations involving eyewitness identification and the credibility of eyewitnesses. Beyond the Ken at 207-11] Other studies have been similarly designed. For example, in one study, participants were shown  a video of a mock criminal trial to examine what factors might impact a potential juror's verdict. Different groups were shown different versions of the trial where various witness and identification factors were altered such as the disguise of the robber, the visibility of a weapon, and the amount of violence committed. See B. Cutler, S. Penrod, & H. Dexter, Juror Sensitivity to Eyewitness Identification Evidence, 14 L. & Human Behavior, 185-191 (1990) ("Juror Sensitivity"); B. Cutler, S. Penrod, & T. Stuve, Juror Decision Making In Eyewitness Identification Cases, 12 L. & Human Behavior, 41-55 (1988) ("Juror Decision Making"). Other studies have examined the effect of cross-racial identification on an eyewitness's ability to identify an alleged perpetrator, the effect of extreme stress on an eyewitness's ability to identify the alleged perpetrator, and the effect the length of time an eyewitness viewed a criminal act had on his or her ability to identify the alleged perpetrator. In addition, these studies have examined the reliability, of show-ups and lineups, and the effect of alcohol intoxication and age on eyewitness identification. See Do Jurors Share a Common Understanding at 26-28; T. Rapus Benton et al., Eyewitness Memory is Still Not Common Sense: Comparing Jurors, Judges and Law Enforcement to Eyewitness Experts, 10 Appl. Congit. Psychol. 115, 128-29 (2006) ("Eyewitness Memory is Still Not Common Sense"); S. Kassin, et al., On the General Acceptance of Eyewitness Testimony Research, 56 Am. Psychologist 405, 408 (May 2001) ("On the `General Acceptance' of Eyewitness Testimony"). Thus, it is clear that based on the design of these studies, the research was focused solely on the impact of various factors on eyewitness identifications. This Court, therefore, has difficulty concluding that the studies provided by the defendant are applicable in any meaningful way to the case at hand, because they do not focus on the precise issues before the Court. Cf. Loctite Corp. v. Nat'l Starch & Chem. Corp., 516 F.Supp. 190, 206 (S.D.N.Y.1981) (concluding that prelitigation survey provided no assistance to the Court as it did not investigate the precise issue before the Court).

Moreover, the value of these studies is further diminished by the factual basis that would underscore an expert's testimony on eyewitness identification issues and the expert testimony on the principles of memory and cognition that the defendant seeks to introduce. Under the former category, there can be little doubt that the average juror is not regularly, if at all, presented with issues of eyewitness identification of an alleged perpetrator of a criminal offense. Thus, it is highly probable that the average juror would be less familiar with concepts that may impact a witness's identification such as weapons focus, mug-shot-induced bias, or lineup format. See, e.g., A Survey of Judges' Knowledge at 12. However, on a daily basis the average juror is personally faced with innumerable questions of memory and cognition, as everyone in their daily lives is called upon to store, encode, and retrieve information he or she has been subjected to. Although the average juror may not understand the scientific basis and labels attached to causes for memory errors, jurors inevitably encounter the frailties of memory as a commonplace matter of course. See, e.g., United States v. Welch, 368 F.3d 970, 973-75 (7th Cir.2004) ("[a]lthough the average person may not know what the term `clothing bias' means, it is common knowledge that one may mistake a person for someone else who is similarly dressed. Moreover, the typical juror would know that two people who are structurally similar are more likely to be confused for each other than are dissimilar *13 individuals. Finally, it does not require an expert witness to point out that memory decreases over time."):, United States v. Labansat, 94 F.3d 527, 530 (9th Cir.1996) ("[i]t is common knowledge that memory fades with time"). Thus, this Court has no doubt that the average juror understands that if, for example, A learns from B that B had been on vacation in Hawaii and then later learns from C that she spent her vacation in Jamaica, that A could later misremember where each spent their vacations because he was consumed with pressing matters, either when he acquired this information, when he was asked to recall it, and possibly at any time in between. Accordingly, the jury does not need a tutorial on the science of "content borrowing," "memory conjunction," or "source misattribution" errors to appreciate that people sometimes experience mistaken memories. The same applies for each of the thirteen areas upon which Dr. Bjork would testify, as the defendant has not established that the principles are either so complex or counter-intuitive that jurors do not understand them. Def.'s Reply at 12. And just as a jury can comprehend the memory errors in the hypothetical above, the defendant here will be able to present to the jury the high pressured and sensitive nature of his work and the volume of information he received daily, to demonstrate that any error he may have made was the product of confusion, mistake or a faulty memory. Similarly, the defendant has an arsenal of litigation tools at his disposal to challenge the recollection of the government witnesses. And the utility of one of these tools was vividly illustrated by government counsel's skillful cross-examination of Dr. Loftus, which demonstrated the fundamental impermanence of both short-term and long-term memory. With this and other trial practice tools, the jury, for themselves, can assess whether a witness's recollection of an earlier conversation is accurate. As a former member of this Court has found, "bit is no secret that memory decreases over time, that individuals can selectively remember or even [unintentionally] fabricate events, or that stress can have an impact on memory or perception." Robertson, 676 F.Supp. at 354.

And even if the Court could conclude that these research findings establish that jurors do not understand the fallibility of memory in situations like the one currently before the Court, the authors of Beyond the Ken concede that "surveys are subject to the critique that they cannot assess how jurors are actually able to apply their knowledge about eyewitness identifications in the courtroom — a question to which postdiction and judgment studies may be better suited." Beyond the Ken at 194 n. 72. In fact, none of the studies provided to the Court show whether the rigors of the normal trial process provides jurors with the knowledge they need to critically assess the merits of the positions presented to them concerning the accuracy of one's memory, even if it is true that the average juror lacks an understanding of the frailties of memory at the outset of a trial. And, Dr. Loftus testified that she knows of no such studies. One example of the studies that have been conducted is Beyond the Ken, where the survey was designed to ask respondents hypothetical questions, presented in multiple choice format over the telephone, to ascertain how the respondents would interpret a particular piece of evidence. Beyond the Ken at 207; see Do Jurors Share a Common Understanding at 15-30. These hypothetical situations make no assessment of whether the respondent's answers might change if exposed to, for example, probing voir dire questions, vigorous cross-examination and closing arguments, and instructions that advise the jury of the factors that may  impact on the accuracy of memory. Nor do these studies account for the effect of the deliberation process. Thus, the questions asked in these surveys were posed in a vacuum and did not provide a valid assessment of whether any perceived failure to understand memory errors can be rectified by the normal trial process. Therefore, because these studies examined responses to questions posed in the abstract, and not through- the lens of the actual trial process, their usefulness in establishing that jurors need assistance from an expert witness to understand the fallibility of memory is extremely limited, at best.

Admittedly, one of the studies provided to the Court states, in conclusory fashion, that "expert testimony is the only safeguard that has been shown to be effective in increasing jurors' sensitivity to eyewitness factors." A Survey of Judges' Knowledge at 11. As support for this proposition, the article relies on several other studies. . These other studies, however, do not support the proposition. First, all of the studies again focus on factors related to eyewitness testimony. Juror Sensitivity at 185-191 (1990) (relying upon Juror Decision Making at 41-55); see also G. Ramirez, D. Zemba, & E. Geiselman, Judges' Cautionary Instructions on Eyewitness Testimony, 14 Am. J. of Forensic Psychol. 31-66 (1996) ("Judges' Cautionary Instructions"); S. Penrod & B. Cutler, Preventing Mistaken Convictions in Eyewitness Identification Trials, in Psychology and Law: The State of Discipline 89-118 (Roesch et al. ed., 1999). Moreover, the lead study cited for this proposition does not itself support the proportion. Rather, it simply concludes, without any empirical support, that "[t]he effectiveness of traditional safeguards designed to protect the defendant from mistaken identification remains in question." See Juror Sensitivity at 190 (citing Christopher Walters, Comment, Admission of Expert Testimony on Eyewitness Identification, 73 Cal. L. Rev. 1402 (1985)). And this conclusion is drawn not from scientific evidence, but from a Comment written by a law student in a 1985 law review article, also largely void of any empirical support. See Christopher Walters, Comment, Admission of Expert Testimony on Eyewitness Identification, 73 Cal. L. Rev. 1402 (1985).

The only literature this Court has located that discusses in any detail whether the normal trial processes will sufficiently elucidate the points the defendant desires to impress upon the jury is a chapter in the book Psychology and Law: The States of Discipline. S. Penrod & B. Cutler, Preventing Mistaken Convictions in Eyewitness Identification Trials, in Psychology and Law: The State of Discipline 89-118 (Roesch et al. ed., 1999). As noted above, the chapter focuses on eyewitness identification, so its usefulness here is limited. The chapter does, however, have an insightful discussion about whether cross-examination is a sufficient safeguard against mistaken identifications, id. at 94-95, setting forth three conditions that the authors believe must be satisfied if cross-examination is to be effective: (1) the "[a]ttorneys must have a full opportunity to identify the factors that are likely to have influenced an eyewitness's identification performance in a particular case"; (2) "[a]ttorneys must be aware of the factors that influence eyewitness identification performance"; and (3) "[j]udges and juries must be aware during trial, and consider during deliberations, the factors that influence an eyewitness identification performance." Id. at 95. Although this test is premised on cross-examining a witness who has made an eyewitness identification, its principles have application here too.

Here, regarding the first factor, there can be no doubt that the defendant and his attorneys have had a full the opportunity to identify the factors that may impact the credibility of his memory defense. He has already been provided a substantial amount of documentation, including topic overviews of the intelligence briefings he received, all of his personal notes, and his daily schedules. Moreover, the defendant himself has undoubtedly apprised his highly skilled attorneys of the work that was consuming his attention during the times relevant to this prosecution. As to the second prong of the test, the substance of the defendant's current motion and his consultations with both Drs. Bjork and Loftus demonstrate that the defense team is well aware of the factors that influence the accuracy of memory and thus will be in a capable position to effectively raise during cross-examination of the government's witnesses, the direct examination of the defendant himself (if he chooses to testify), and through closing arguments, the factors that impact the accuracy of memory. Id. at 97-98. Thus, satisfaction of the first two factors identified by Penrod and Cutler would suggest that effective cross-examination will provide a sufficient safeguard.

As to the final requirement, this Court has already noted that there is a substantial difference between eyewitness identification factors and the factors relevant to the defendant's memory defense. Thus, while jurors may not understand some of the memory and cognition principles underlying eyewitness identification, it can be assumed that they have a firm grasp of the memory and cognition issues about which Dr. Bjork would testify. And as the Court has already indicated, it is prepared to provide the jury with an instruction that will remind them of the factors they may consider in accessing the accuracy of memory. Moreover, Penrod and Cutler's chapter noted that "leading questions — typically used in cross-examination — may have a salutary effect on juror assessments of eyewitness performance."  The same clearly holds true for elucidating the factors that will be relevant to evaluating the testimony that will be presented in this case. And despite the chapter's ultimate conclusion that expert testimony on eyewitness identification "can serve as a safeguard against mistaken identification," the article opines that "a significant problem is that jurors simply do not make use of the knowledge they do possess." . Thus, even with expert testimony, the authors seemingly conclude that there is no guarantee that the jurors would apply the information provided to them. Accordingly, based upon these considerations, the Court must conclude that cross-examination, along with other trial procedures, will provide sufficient safeguards (if safeguards are needed at all) to ensure that the defendant's memory defense is properly evaluated by the jury. See Rodriguez-Felix, 450 F.3d at 1125 ("Jurors, assisted by skillful cross-examination, are quite capable of using their common-sense and faculties of observation" to determine the reliability of a witness's identification.) (citing Smith, 156 F.3d at 1053; United States v. Hall, 165 F.3d 1095, 1107 (7th Cir.1999)); see also United States v. Carter, 410 F.3d 942, 950-51 (7th Cir.2005); United States v. Thevis, 665 F.2d 616, 641.  (5th Cir.1982).[11]
Finally, even if this Court could accept the proposition that these research studies support the defendant's proposition that jurors do not have an understanding of memory errors such as the errors that allegedly occurred in this case, which it cannot do, the Court declines to accept the findings of these studies for' a more basic reason — the reliability of these studies as applied to this case is questionable. As the government effectively demonstrated during the October 26, 2006 hearing, and about which Dr. Loftus reluctantly agreed in part, the application of these studies to establish that jurors do not understand the fallibility of memory is questionable for several reasons. First, some of the studies are, at least in part, structurally flawed. For example, in Dr. Loftus's 2006 paper, Beyond the Ken, respondents were asked whether "[a]n eyewitnesses' level of confidence in his or her identification is an excellent indicator of that eyewitnesses' reliability." Beyond the Ken at 211. However, Dr. Loftus agreed that this question was unclear because there are two distinct types of confidence-accuracy relationships,[12] and that there was no way to know which type of relationship respondents thought they were being asked about. In addition, Dr. Loftus acknowledged during her testimony that the study entitled On the "General Acceptance" of Eyewitness Testimony Research, which examined the degree to which various experts believed that jurors understood common memory errors in the field of eyewitness identification as matters of common sense, was not the best approach for actually assessing juror knowledge. This is especially true in light of an earlier study by the same researcher, which actually examined non-expert responses to such questions and came out with substantially different results on some points. Compare S. Kassin et al., On the "General Acceptance" of Eyewitness Testimony Research, 56 Am. Psychologist 405 (May 2001), with S. Kassin & K. Barndollar, The Psychology of Eyewitness Testimony: A Comparison of Experts and Prospective Jurors, 22 J. of Applied Social Psychol. 1241 (1992). In addition, the study entitled Eyewitness Memory is Still Not Common Sense: Comparing Jurors, Judges and Law Enforcement to Eyewitness Experts, also has structural problems. For example, this study, which compared the survey responses of experts and non-experts, such as judges and jurors, assumed that the experts are always right. However, as demonstrated in the study, the expert responses were not always correct. See Eyewitness is Still Not Common Sense at 122.

Not only are the studies relied upon by the defendant structurally problematic, but they do not, in fact, support the proposition that jurors do not understand the principles about which Dr. Bjork would testify. For example, the defendant seeks to have Dr. Bjork testify that "[h]uman memory does not function like a tape recorder." Def.'s Mem., Ex: A. To support his proposition that jurors do not understand this principle, the defendant relies on a study where respondents were asked whether "[t]he act of remembering a traumatic event is like a video recording in that one can recall details as if they had been imprinted or burned into ones' brain." Beyond the Ken at 211. This reliance is misplaced, as the focus of the question centers on traumatic events and the impression the respondents believed such events had on memory, and Dr. Bjork's testimony would not address this phenomenon.[13] And as noted above, Dr. Bjork's proposed testimony that "[a] person's confidence in the accuracy of his memory may correlate weakly, if at all with the accuracy of the memory," is not supported by the question in Beyond the Ken that asked about eyewitness confidence, because that question fails to account for the two distinct types of confidence-accuracy relationships. Moreover, Dr. Loftus noted in her testimony that she was not aware of any empirical research that would support the conclusion that jurors would not understand four of the principles[14] that Dr. Bjork would testify about, and she agreed that at least one of the principles was a matter of common sense.[15] And, as noted earlier, Dr. Loftus has no knowledge of any studies that examined whether the rigors of the trial process would be sufficient to allow jurors to effectively and accurately evaluate the credibility of the witnesses and the validity of the defendant's memory defense. Thus, as demonstrated above, many of the studies relied upon by the defendant to show that jurors do not understand the principles of memory Dr. Bjork would testify about are either themselves structurally unsound or do not support the proposition that the defendant seeks to establish. Nevertheless, despite the lack of scientific evidence to support her position that the *18 principles Dr. Bjork would testify about are not commonly understood by jurors or could not be understood after going through the process of a trial, Dr. Loftus insisted that expert testimony concerning memory is necessary. This Court does not agree.

Based on the foregoing, the Court cannot conclude that the defendant has satisfied his burden of establishing that the expert testimony of Dr. Bjork will be helpful to the jury. Not only are the studies offered by the defendant inapposite to the situation here, but the theories upon which Dr. Bjork would testify are not beyond the ken of the average juror. And as the facts of this case unfold during the trial, the Court has no doubt that aided by the normal trial processes, and the assistance of very capable legal counsel, the jurors will have the ability to collectively draw upon their common-sense understanding of memory and render a fair and just verdict.

Even if this Court could conclude that Dr. Bjork's testimony satisfied the requirements of Rule 702, which it cannot, the Court would still exclude the evidence under Rule 403 for several reasons. First, as already discussed, it is reasonable to assume that the jurors selected in this case already have an understanding of the principles about which Dr. Bjork would testify. And, if by chance that is not the case for some of the jurors, there is no reason to believe that by the time the jury commences its deliberations (or during the course of deliberations) the entire jury panel will not appreciate the frailties of memory, and properly factor this into their evaluation of the evidence. Therefore, the probative value of Dr. Bjork's testimony is limited to merely drawing more attention to those principles about which the jury will already have an appreciation. Accordingly, the probative value of the testimony is substantially outweighed by considerations of undue delay and waste of time. Fed.R.Evid. 403. Cf. United States v. Shorter, 809 F.2d 54, 61 (D.C.Cir.1987). In addition, the value of the evidence is also outweighed by the "danger of unfair prejudice, confusion of the issues, or misleading the jury." Fed.R.Evid. 403. The jurors will be the ultimate arbiter of the facts, and in this role, they must weigh the credibility of each witness. United States v. Thornton, 746 F.2d 39, 49 (D.C.Cir. 1984). Permitting Dr. Bjork to testify on even the general principles of memory and cognition "may cause jur[ors] to surrender their own common sense in weighing [the] testimony," Bastow v. Gen. Motors Corp., 844 F.2d 506, 510-11 (8th Cir.1988), and instead cause them to rely too heavily upon Dr. Bjork's testimony. This would amount to an invasion of the jury's province, as the collective wisdom of the jurors, aided by the trial process itself, will more than adequately provide the jury with the means to assess the credibility and veracity of the witnesses, and testimony concerning scientific principles regarding memory and cognition would only serve to confuse those determinations. United States v. Edelman, 873 F.2d 791, 795 (5th Cir.1989) (affirming district court's exclusion of expert testimony under Rule 403 on the grounds that it would confuse the jury).

In Daubert, the Supreme Court designated the trial judge as a gatekeeper on the question of the admissibility of expert testimony. Daubert, 509 U.S. at 589, 113 S.Ct. 2786. To permit the introduction of the testimony proposed by the defendant would be an abdication of that responsibility and would therefore leave the gate this Court is obligated to protect unguarded and without a sentry. This the Court cannot do, in light of the mandate given to *19 it by the highest Court in the land. As noted above, this Court has concluded that the defendant has failed to satisfy his burden of establishing that the testimony of Dr. Bjork would be helpful to the jury and thus, he has failed to satisfy the second prong of Daubert. Moreover, even if this Court could conclude that the defendant satisfied his burden under Daubert, Dr. Bjork's testimony would nonetheless have to be excluded under Federal Rule of Evidence 403, as the probative value of the proposed testimony is outweighed not only by the delay and waste of time that would be occasioned by the introduction of the testimony, but also by the risk that the jury will be misled and confused by the testimony. The defendant's motion to present the testimony of Dr. Bjork must therefore be denied.

YOU DECIDE 6.3. United States v. Hines
he government offered the testimony of Jeanne Dunne ("Dunne"), the teller. Dunne, a white woman, gave the following identification moments after the robbery occurred: She identified the man as black with dark skin, a wide nose, and a medium build. Her description was as close to a generic identification of an African American man as one can imagine. Dunne was unable to identify Hines from a book of photographs of African American men shortly after the robbery. She picked out a few photographs, but none of them were as "dark black" as the robber. Working with a police artist, she helped construct a sketch of the robber. Immediately following, she was shown eight photographs, including one of  Hines , and indicated that the Hines photograph "resembled" the robber, that it "looked like him," but she was still not sure. (Since the robber was wearing a hat, she tried to envision the man in the photograph with a baseball cap.) Months later Dunne picked Hines  out of a lineup.

Hines offered the testimony of Kassin, a psychologist studying human perception at Williams College with substantial credentials, and trial experience. The government offered a similarly credentialed expert, Ebbesen. I allowed the testimony of both.

The Kassin testimony was offered to show, inter alia, the following: the decreased accuracy of cross-racial identification relative to same-race identification, the effect of stress on identification, the effect of time on memory as it relates to identification, the "confidence-accuracy" phenomenon which suggests the absence of any correlation between the amount of confidence expressed by an eyewitness in his or her memory and the accuracy of that witness' identification, the suggestiveness of subtle aspects of the identification process, such as the darkness of a particular photo as compared to others in the array, the fact that the eyewitness knows there is a suspect in the mix, the transference phenomenon by which a witness may believe that a face looks familiar but is unable to say whether her familiarity comes from seeing a previous mug shot, or from the robbery, etc.

On direct examination, Kassin identified those factors in the Dunne identification that were implicated in the studies with which he was familiar, and could undermine accuracy — the cross racial issues, the differences between the photographs of the other men and     Hines’' in the photo array, the differences between Hines  and the other men in the lineup. He noted problems with what he called relative, comparative judgments: The witness would like to resolve the case and so compares the photographs of one man to another in the array, rather than attempting to compare the photographs to the man she saw. On cross, the government brought up the factors that enhanced accuracy, the nature of the lighting, the distance from the robber, the instructions that were given to the witness, especially at the lineup. The government questioned Kassin about the instructions given to Dunne at the lineup. Kassin agreed that those instructions were "ideal."

Unlike handwriting analysis, there is no question as to the scientific underpinnings of Kassin's testimony. They are based on experimental psychological studies, testing the acquisition of memory, retention, and retrieval of memory under different conditions. Indeed, the central debate before the jury, eloquently articulated by Ebbesen, the government's expert, is the polar opposite of the debate in the handwriting field — whether conclusions obtained in an experimental, academic, setting with college students should be applied to a real life setting.. Kassin and others believe that these conclusions are appropriately applied to eyewitness identifications in court. Ebbesen disagreed.

The government claimed that the jury did not need this testimony at all, that it was not necessary under Fed. R.Evid. 702 to assist the trier of fact. I disagree. While jurors may well be confident that they can draw the appropriate inferences about eyewitness identification directly from their life experiences, their confidence may be misplaced, especially where cross-racial identification is concerned. Indeed, in this respect the rationale for the testimony tracks that for battered women syndrome experts. The jury, for example, may fault the victim for not leaving an abusive spouse, believing that they are fully capable of putting themselves in the shoes of the defendant. In fact, psychological evidence suggests that the "ordinary" response of an "ordinary" woman are not in play in situations of domestic violence where the victim suffers from "battered women syndrome. Common sense inferences thus may well be way off the mark.

Nor do I agree that this testimony somehow usurps the function of the jury. The function of the expert here is not to say to the jury — "you should believe or not believe the eyewitness." (Indeed, it has far fewer pretensions to conclusions than does handwriting analysis, with far more science attached to it.) All that the expert does is provide the jury with more information with which the jury can then make a more informed decision. And only the expert can do so. In the absence of an expert, a defense lawyer, for example, may try to argue that cross racial identifications are more problematic than identifications between members of the same race, or that stress may undermine accuracy, but his voice necessarily lacks the authority of the scientific studies Kassin cited. 

Finally, the fact that the expert has not interviewed the particular eyewitness makes it less likely that the jury will merely accept the expert testimony and more likely that the testimony will be appropriately cabined. The witness can only be providing the jury with the tools to analyze the eyewitness; he has no more specific information. The science makes no pretensions that it can predict whether a particular witness is accurate or mistaken.

In my judgment, the accuracy of these proceedings was enormously enhanced by treating the jury to all sides of the eyewitness debate, rather than assuming there was no controversy, that the issue, notwithstanding this literature is clear. 

YOU DECIDE 6.4. State v. Ryan
[¶17]   Rosemary Bratton has extensive experience working with both battered and battering spouses and has previously testified as an expert on the subject of Battered Woman Syndrome (BWS). BWS experts generally attempt to explain the irrational behavior of battered spouses, such as seeking withdrawal of a protective order or continually returning to an abusive spouse. Here, however, the State made known to defense counsel that Bratton would also testify about the characteristics of batterers and the kind of conduct they tend to exhibit. Ryan objected to that portion of the Bratton testimony pertaining to anything he might have done. While the trial judge admitted that he was having trouble determining the relevancy of Bratton's testimony concerning Ryan's actual or possible actions; ultimately, she was allowed to testify.

[¶18]   At trial, Bratton began by explaining the now familiar characteristics of BWS to the jury. She explained the cyclical pattern of violence often present in abusive relationships and then went on to describe a phenomena termed, "separation violence":

Q. Now, is there any particular phase of this cycle of violence which tends to be more dangerous than another?

A. Yes. And we actually term it now as separation violence. What I know from my experience and what we know from the literature and the research that has been done is that the time that the victim is planning to leave or has left this relationship is the time of the greatest danger. That's the time more homicides are committed, that's the time when there's greater physical injury, and it happens because perpetrators of domestic violence who need to maintain power and control over their partner become extremely upset, nervous, agitated when they feel that they are losing that control. When they feel that that person is actually going to leave them, then it becomes far more dangerous for the victim, because the violence will escalate to whatever it takes to prevent this person from actually leaving. They are losing control, they are losing access to this individual, and it's a very very dangerous time for victims.

Q. Now, this separation violence is what you've termed this; is that correct?

A. That's correct.

Q. And have there been any studies done here in Wyoming on that issue?

A. Yes, there have. There's a study that our coalition sponsored. We started this study in the early '90s, and we went back to 1985 and looked at those incidents of domestic homicides in our state, and one of the interesting facts that we learned was that of the - of the 38 individuals that - that are a part of our research, 16 of those had actually left the relationship.

[¶19]   Bratton added that the majority of the women involved in the study were killed with guns. She then described those characteristics exhibited by batterers. She testified that batterers tend to control and isolate their spouses by such means as constant calls to their place of employment, demanding to know where they are, who they are with, and when they will return. Bratton stated that batterers will often threaten to commit suicide in order to force their partner to remain in the relationship. She testified that batterers tend to abuse their spouses emotionally through constant criticism. She also testified that batterers tend to exhibit pathological jealousy often accusing their spouses of having adulterous affairs with random strangers.

[¶20]   The prosecutor argued, and the district court agreed, that separation violence is a logical extension of BWS. Ryan argued that under W.R.E. 404 (a), such an extension is not admissible. W.R.E. 404 (a) prohibits use of evidence of a person's character if used to prove that he acted in conformity therewith. If offered pursuant to W.R.E. 404 (b),3 evidence which implies bad character is admissible for a limited purpose, but not to show conduct conforming to character. A large part of the testimony which portrayed Ryan as an angry and violent person who expressed that violence toward his wife was admitted for W.R.E. 404 (b) reasons. That testimony was not offered for the purpose of showing that he acted in conformity therewith, but rather to show motive, intent, or identity. The expert testimony on separation violence, however, was not offered under W.R.E. 404 (b), and, therefore, we must determine if it violates W.R.E. 404 (a).

[¶21]   W.R.E. 404(a), provides in pertinent part:

(a) Character evidence generally. - Evidence of a person's character or a trait of his character is not admissible for the purpose of proving that he acted in conformity therewith on a particular occasion[.]

[¶22]   Mueller and Kirkpatrick explain the rule's purpose this way:

FRE 404(a) states the crucial principle that evidence of the character of a person is generally inadmissible to prove conduct on a particular occasion. There are important exceptions, but the principle applies broadly in both civil and criminal cases. The idea is that character should not be used, for the most part, as circumstantial evidence of behavior. The principle blocks resort to the "general propensity" argument - the argument that since a person is, for instance, by disposition violent, it follows that he likely committed the violent act giving rise to the present charges.

Christopher B. Mueller and Laird C. Kirkpatrick, 1 Federal Evidence, § 100, at 539 (2d ed. 1994). Justice Jackson more forcefully explained in Michelson v. United States, 

Courts that follow the common-law tradition almost unanimously have come to disallow resort by the prosecution to any kind of evidence of a defendant's evil character to establish a probability of his guilt. Not that the law invests the defendant with a presumption of good character, . . . but it simply closes the whole matter of character, disposition and reputation on the prosecution's case-in-chief. The state may not show defendant's prior trouble with the law, specific criminal acts, or ill name among his neighbors, even though such facts might logically be persuasive that he is by propensity a probable perpetrator of the crime. The inquiry is not rejected because character is irrelevant; on the contrary, it is said to weigh too much with the jury and to so overpersuade them as to prejudge one with a bad general record and deny him a fair opportunity to defend against a particular charge. The overriding policy of excluding such evidence, despite its admitted probative value, is the practical experience that its disallowance tends to prevent confusion of issues, unfair surprise and undue prejudice.

 [¶23]   At the outset, we must determine whether separation violence evidence falls within the emerging field of "social framework and syndrome" evidence. In general, BWS and other syndrome evidence is considered a proper subject for expert testimony, and does not implicate the proscription against character evidence. See Mueller and Kirkpatrick, 3 Federal Evidence, § 351 (2d ed. 1994). According to Mueller and Kirkpatrick:

Usually framework and syndrome evidence is offered by prosecutors and relates to the victim, as in sexual assault and child abuse trials. But sometimes it is offered by the defense and relates to defendants, as in the setting of homicide trials of women charged with killing husbands or intimate companions. And typical patterns of usage do not always hold true, for defendants sometimes offer evidence that patterns of behavior or attitudes in the alleged victim did not fit the syndrome and prosecutors sometimes offer evidence of battered women syndrome in trials of men to explain the victim's behavior.

Id. at 633 (Emphasis added.) When such evidence is raised by the prosecution in its case-in-chief and relates to the defendant, however, the testimony "draws close to commenting directly on what likely happened" and "looks like character evidence after all." Id. at 637. In such situations, Mueller and Kirkpatrick recognize that:

The traditional sensitivity accorded to defense rights in criminal cases warrants special care when government experts are talking about the defendant, even if their testimony stops at one remove from direct comments on what the defendant likely did or thought.

Id. at 637. Expert testimony on BWS which relates to the victim is entirely proper. Evidence concerning the defendant's involvement, however, demands close scrutiny under the character evidence rules. This is so even if reference to the defendant may only be inferred from the testimony.

[¶24]   Bratton did not say that because Ryan was possessed of a violent character he acted in conformity therewith on the night of the murder. She was more subtle, but the effect was the same. After showing that the subjects of the study tended to commit homicide when faced with the prospect of separation, she impliedly invited the jury to group Ryan among those subjects and by this method determine conduct.

[¶25]   Finding guilt by reference to common characteristics of a class of individuals to which one belongs raises the specter of profile evidence. Profile or syndrome evidence is developed through expert testimony and tends to classify people by their shared physical, emotional, or mental characteristics. State v. Percy, 507 A.2d 955, 960 (Vt. 1986) (citing 1 J. Weinstein & M. Berger, Weinstein's Evidence § 401[10], at 88-91 (1985)). In the context of drug courier profiles, a profile has been characterized as,

an "informal compilation of characteristics often displayed by those trafficking in drugs," and as an "`abstract of characteristics found to be typical of persons transporting illegal drugs.'" Similarly, Chief Justice Rehnquist has described the profile as essentially an investigative tool involving characteristics recognizable to trained officers. "A `profile' is, in effect the collective or distilled experience of narcotics officers concerning characteristics repeatedly seen in drug smugglers."

Translated into the battering spouse context, a profile is a compilation of characteristics repeatedly seen in those who batter their spouses.

[¶26]   While our research has not disclosed any case dealing specifically with battering spouses, other jurisdictions in different contexts have dealt with similar attempts to construct a criminal profile for the purpose of proving conduct in conformity therewith. Those jurisdictions that have considered profiles of battering parents, pedophiles, rapists, and drug couriers unanimously agree that the prosecution may not offer such evidence in its case-in-chief as substantive evidence of guilt. These cases generally articulate three evidentiary bases for excluding evidence tending to establish that the defendant fits a particular profile: 1) relevancy; 2) probative value substantially outweighed by prejudicial effect; and 3) impermissible character evidence.

[¶27]   Many courts find profile evidence irrelevant.4 Commonwealth v. Day, 569 N.E.2d 397 (Mass. 1991) aptly articulated the reasoning for such a conclusion:

A criminal trial is by its very nature an individualized adjudication of a defendant's guilt or legal innocence. Testimony regarding a criminal profile is nothing more than an expert's opinion as to certain characteristics which are common to some or most of the individuals who commit particular crimes. Evidence of a "child battering profile" does not meet the relevancy test, because the mere fact that a defendant fits the profile does not tend to prove that a particular defendant physically abused the victim.

Id. at 399. See also, Percy, 507 A.2d at 960 (Evidence that other rapists often excused or explained their conduct the way the defendant did was not relevant.); State v. Clements, 770 P.2d 447, 454 (Kan. 1989) (Evidence which only describes the characteristics of the typical offender has no relevance to whether the defendant committed the crime in question.); 

[¶28]   Even assuming that profile testimony is in some degree relevant to the issues at trial, the danger of unfair prejudice to the accused has generally been found to outweigh the probative value.

 [¶29]   Finally, profile evidence is often found to be an impermissible attack on the defendant's character.6 See State v. Hester, 760 P.2d 27, 33 (Id. 1988); In the Interest of D.L., 401 N.W.2d 201, 203 (Iowa 1986); People v. Walkey, 177 Cal.App.3d 268, 223 Cal.Rptr. 132, 138 (1986); State v. Loebach, 310 N.W.2d 58, 62-64 (Minn. 1981); Sanders v. State, 303 S.E.2d 13, 18 (Ga. 1983); Haakanson v. State, 760 P.2d 1030, 1035-36 (Alaska 1988); and Bradley, 526 N.E.2d at 921.

[¶30]   We hold that the evidence pertaining to separation violence was inadmissable. Our ruling does not, however, proscribe BWS testimony in general, and we reaffirm our prior decisions which have allowed expert testimony to explain the behavior of a battered spouse. See Trujillo v. State, 953 P.2d 1182, 1183 (Wyo. 1998).

[¶31]   We must now determine whether the error was harmless.7 Generally, profile evidence consists of a compilation of otherwise innocent characteristics, coupled with an implicit invitation to infer criminal conduct from those characteristics. In the present case, however, the characteristics of the profile consist of prior bad acts, which have independent evidentiary significance. That is, they tend to prove motive, intent, and identity.

[¶32]   Aside from the formidable body of prior bad acts evidence, there was substantial physical evidence indicating Ryan's guilt. Keri was killed while lying prone on the bed. Her body was moved and the gun placed under her hand after she was shot. There was no evidence of struggle or suicide. After shooting Keri, Ryan admittedly shot himself and called 911, but it was his, rather than Keri's, impending demise that prompted the call.

[¶33]   The objectionable statements consist of two short answers made during more than a week of testimony, and the prosecutor only briefly discussed the testimony in closing argument. Where, as here, there is substantial evidence of guilt, and the State has not unduly emphasized the objectionable testimony, we cannot say that there is a reasonable probability that the result would have been more favorable to Ryan had the error never occurred. The error was harmless.

2. TESTIMONY OF STEPHANIE RYAN

[¶34]   Ryan also claimed in a pretrial motion that Stephanie Ryan (Stephanie), his five-year-old daughter, was incompetent to testify. Stephanie inaccurately stated during her deposition that she heard her mother say "Please don't kill me" when the police were in the trailer. As Keri was dead at the time the officers arrived, this statement was verifiably inaccurate. Additionally, Ryan claimed that Keri's parents, who took custody of the children after the shootings, bore undisputed malice toward Ryan and had influenced Stephanie's proposed testimony. The trial judge read Stephanie's deposition and found that while there were some inconsistencies in the child's testimony, she was competent to testify.

[¶35]   At trial, Stephanie demonstrated that she knew her birthday, her age, where she went to school, her address, her telephone number, and the names and ages of the people and animals with whom she lived. She remembered that she used to live in Green River in a trailer with her parents. She remembered her teacher and fellow students from her time in school in Green River. She stated that she knew the difference between the truth and a lie and gave examples of each. She also stated that she understood the oath to be a promise to God.

[¶36]   Stephanie then testified that on December 11, 1996, her parents had been fighting throughout the day. She remembered that her mother made her Spaghettios for dinner. She testified that Ryan telephoned his employer and stated that he could not come to work that evening. This testimony was corroborated by Ryan's employer. Stephanie then testified that she heard Ryan say, "We're going to work this out until we both die." At some point later in the evening, Stephanie also heard Keri say, "Please don't kill me." Consistent with her deposition testimony, Stephanie stated that officers were present when she heard her mother beg for her life. The State also presented testimony from Keri's parents and a counselor from Southwest Counseling Service who interviewed Stephanie in April of 1997, which showed that Stephanie's testimony had remained consistent throughout the period between the shootings and trial.

[¶37]   The competency of child witnesses is determined by the application of a five-part test. The child must demonstrate:

(1) an understanding of the obligation to speak the truth on the witness stand; (2) the mental capacity at the time of the occurrence concerning which he is to testify, to receive an accurate impression of it; (3) a memory sufficient to retain an independent recollection of the occurrence; (4) the capacity to express in words his memory of the occurrence; and (5) the capacity to understand simple questions about it. 

English v. State, 982 P.2d 139, 145 (Wyo. 1999), (quoting Larsen v. State, 686 P.2d 583, 585 (Wyo. 1984)). Moreover, we have said that, "Intelligence, not age, is the guiding criteria in determining the competency of a witness." Id. (quoting Baum v. State, 745 P.2d 877, 879 (Wyo. 1987)).

[¶38]   Stephanie demonstrated an understanding of the obligation to speak the truth by her statement that the oath was a promise to God. The accuracy with which she recalled the verifiable details about the night her mother was shot demonstrates that she had sufficient mental capacity to receive an accurate impression of the event. That Stephanie's memory proved fallible on one point does not demonstrate the absence of an independent recollection. Her memory of the event as a whole must be considered in ascertaining whether she actually had an independent recollection of the events. Clearly, she did. Her recitation of the events to which she was privy on that night has not changed since her initial interview, and much of her testimony has been corroborated without her knowledge. There is no question that Stephanie has been able to communicate what she recalled and to understand simple questions about the event.

[¶39]   Regarding Ryan's claims that Stephanie has been tainted by her grandparents, we find no evidence supporting such a claim. Recently, in English, supra, we stated that a party claiming that a child's testimony has been tainted by improper influences must show "some evidence" of improper influence before a competency hearing is necessary. English, 982 P.2d at 146. Ryan has failed to present any evidence that Stephanie's maternal grandparents, the prosecution, or anyone else, influenced her testimony by either undue suggestiveness or outright coercion.

[¶40]   We find that the district court's determination that Stephanie was competent to testify was proper.

3. TESTIMONY OF JEANETTE HOPKINS

CHAPTER SEVEN
YOU DECIDE 7.1.
United States v. Zink 
Appellant argues that the government was unable to adequately account for the whereabouts of the counterfeit money from the time it allegedly was removed from his car until it was surrendered to government agents. It was error, appellant concludes, to admit the money into evidence. 

An exhibit's identity is satisfied for admissibility purposes where sufficient evidence supports a finding that the matter in question is what its proponent claims. Rule 901(a) Federal Rules of Evidence. The admissibility of demonstrative evidence seized during arrest depends on a showing that the proffered evidence is, in fact, the seized object and that its condition is materially unchanged. 

This can be accomplished by showing a "chain of custody," which indirectly establishes the identity and integrity of the evidence by tracing its continuous whereabouts. Johnson v. State, Ind., 370 N.E.2d 892 (1977). Or such evidence may be visually identified by witnesses. State v. Henderson, La. 337 So.2d 204 (1976). The testimony of Dashboard employees detailed the process wherein the brown paper bag was removed from appellant's glove compartment and passed from one employee to the next before its contents were discovered and the police were summoned. 

Appellant's own statements also identified the money. Upon finding it missing, appellant informed Dashboard employees that he had placed a brown paper sack containing money in his glove compartment, and that it must have been removed in his absence. Following its retrieval, appellant identified the bag and its contents as his. 

A trial court's finding that demonstrative evidence was sufficiently identified to be admitted will not be overturned absent a clear abuse of discretion. The money's admission into evidence was proper and entailed no such abuse. 

Appellant argues that the trial court arbitrarily ruled in favor of appellee's medical expert and against appellant's as to their respective expertise in psy

YOU DECIDE 7.2.
Winfrey v. State
At the request of the Texas Rangers, Deputy Keith Pikett performed the dog-scent lineup.[8] Deputy Pikett, a certified peace officer who specializes in canine handling, testified that he had been training bloodhounds since 1989. At trial, Deputy Pikett explained the scent lineup procedure:

We use 6-quart paint cans that have numbers on them. They're just clean paint cans, and I put a piece of wood on the bottom of them so they are more stable and they're numbered. I set the paint cans out. I typically go like ten walking steps, put a can down; ten walking steps, put a can down. The cans are placed so there—with a crosswind—so if the can is here and the next can is here, the wind is going either this way or this way. We don't want the scent from can 2 blowing toward 3 or toward can 1. We want the wind to be blowing away, so it's not going to cross-contaminate that way. So we check that. Then I set the cans out.

On August 22, 2007, a scent lineup was conducted, and appellant's scent was placed in paint can number four. Deputy Pikett had no knowledge where appellant's scent was placed. He used three bloodhounds during this scent lineup: James Bond, Quincy, and Clue. All three alerted to appellant's scent in paint can number four.

This however, is not proof positive that appellant came in contact with the victim. Even when viewed in the light most favorable to the verdict, the dog-scent lineup proves only that appellant's scent was on the victim's clothes, not that appellant had been in direct contact with the victim, as the court of appeals decided.

This important distinction is highlighted in the Federal Bureau of Investigation's publication, Forensic Science Communications, which explains that "[i]dentifying someone's scent at a crime scene is not an indication of complicity. It simply establishe[s] a direct or indirect relationship to the scene." Rex A. Stockham et al., Specialized Use of Human Scent in Criminal Investigations, 6 FORENSIC SCI. COMM. 3, 6 (2004). This sentiment was echoed in Deputy Pikett's testimony.

Q. [Defense Counsel] All it does is establish a scent relationship between the articles?

A. [Deputy Pikett] You mean between the person and the clothing?

Q. [Defense Counsel] The scent matches, yes.

A. [Deputy Pikett] Yes.

During his testimony, Deputy Pikett acknowledged, "It's possible to transfer scent.... If I shake hands with you, I  can give you the scent on my hand." The ease of transferring scents is well documented and is also accepted by law enforcement agencies such as the FBI. Id. at 1 ("Because human scent is easily transferred from one person or object to another, it should not be used as primary evidence. However, when used in corroboration with other evidence, it has become a proven tool that can establish a connection to the crime.").

At oral argument, the State conceded that "dog scent alone is not enough [to convict the defendant]." Deputy Pikett also recognized the limitations of the scent lineup in his testimony when he stated that: "We never convict anybody solely on the dog. It is illegal in the State of Texas.... You cannot convict solely on the dog's testimony." However, the record indicates, and the State acknowledged, that the jury gave significant weight to the canine-scent evidence. The jury submitted a note asking, "Is it illegal to convict solely on the scent pad evidence?" No eye witnesses put the appellant at the crime scene. The State was unable to match the appellant to the fingerprint or to any of the footprints found at the crime scene. The appellant did not match the DNA profile obtained from the crime scene. Criminologists microscopically compared seventy-three hairs recovered from the crime scene, yet none of the hairs were consistent with appellant's. None of the victim's belongings were found in appellant's possession. Not a Bible, a gun, or a knife collection. Winfrey, 291 S.W.3d at 72 ("In summary, none of the items tested at the DPS crime laboratories tied appellant to the murder scene.").

The Jackson v. Virginia legal-sufficiency standard requires the reviewing court to view the evidence in the light most favorable to the verdict and determine whether any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt. Jackson, 443 U.S. at 319, 99 S.Ct. 2781. At most, the evidence here shows: (1) appellant indicated that he believed he was the number one suspect in a murder investigation; (2) appellant shared information with Campbell that appellant claimed to have heard about the murder; and (3) appellant's scent was on the victim's clothes. It is the obligation and responsibility of appellate courts "to ensure that the evidence presented actually supports a conclusion that the defendant committed the crime that was charged." Williams v. State, , 750 (Tex.Crim.App.2007). Furthermore, "[i]f the evidence at trial raises only a suspicion of guilt, even a strong one, then that evidence is insufficient [to convict]." Urbano v. State, , 116 (Tex.Crim.App.1992), superseded in part on other grounds, Herrin v. State, , 443 (Tex.Crim. App.2002). Based on our review of this record, we find that the evidence, even when viewed in the light most favorable to the verdict, merely raises a suspicion of guilt and is legally insufficient to support a conviction of murder beyond a reasonable doubt. Because we find the evidence legally insufficient, we need not address appellant's factual-sufficiency claim.

We note, however, that the science underlying canine-scent lineups has been questioned; thus, we think it proper to briefly address the issue. Law-enforcement personnel have long utilized canines in crime management. For example, dogs have been employed for detecting narcotics and explosives, for tracking trails, in *883 search-and-rescue operations, for locating cadavers, and for discriminating between scents for identification purposes. In thousands of cases, canines and their handlers have performed with distinction. Despite this success, we acknowledge the invariable truth espoused by Justice Souter that "[t]he infallible dog, however, is a creature of legal fiction." 
This case pertains to canines used to discriminate among human scents in order to identify a specific person in a lineup. This process is often referred to as human-scent discrimination. Some courts, including the Fourteenth Court of Appeals, have determined that for purposes of admissibility, "there is little distinction between a scent lineup and a situation where a dog is required to track an individual's scent over an area traversed by multiple persons." Winston v. State,  Other courts, such as the Supreme Court of Florida, have distinguished scent lineups from dog tracking. Ramos v. State, 496 So.2d 121, 123 (Fla.1986) ("[I]t is important to recognize that using a dog to track a human or to detect the presence of drugs or explosives is distinctive from using a dog to directly identify a specific human from items in a lineup."

Cases involving the use of dogs, usually bloodhounds, to track humans are abundant and the law is well settled in regards to admissibility of such evidence with only a minority of courts outright rejecting bloodhound evidence.. Fewer courts have addressed the question of whether dog evidence is sufficient to sustain a conviction when it is the only evidence. However, as early as 1913, our colleagues at the Supreme Court of Mississippi held that dog tracking evidence, alone and unsupported, to be insufficient to affirm a conviction. Carter v. Mississippi, 106 Miss. 507, 64 So. 215, 215 (1913). And as recently as 1983, the Supreme Court of Washington agreed. In fact, our research suggests the courts that have passed on this issue have concluded that dog-scent evidence, when admissible, is insufficient, standing alone, to sustain a conviction. 
Like our sister courts across the country, we now hold that scent-discrimination lineups, whether conducted with individuals or inanimate objects, to be separate and distinct from dog-scent tracking evidence. "Even the briefest review of the scientific principles underlying dog scenting reveals that, contrary to the conclusions of many courts, there are significant scientific differences among the various uses of scenting: tracking, narcotics detection, and scent lineups." Andrew E. Taslitz, Does the Cold Nose Know? The Unscientific Myth of Dog Scenting, 42 HASTINGS L.J. 15, 42 (1990) (explaining that drug detection canines need only determine whether a specific scent is present. Tracking dogs, on the other hand, have the benefit of using both vegetative scents and human scent, while canines performing scent lineups must find one specific scent among many competing, similar *884 scents). The FBI agrees, noting that tracking canines use human scent and environmental cues to locate the track of an individual. Allison M. Curran, et al., Analysis of the Uniqueness and Persistence of Human Scent, 7 FORENSIC SCI. COMM. 2 (2005). Accordingly, we conclude that scent-discrimination lineups, when used alone or as primary evidence, are legally insufficient to support a conviction. Like the Supreme Court of Washington, we believe that "[t]he dangers inherent in the use of dog tracking evidence can only be alleviated by the presence of corroborating evidence." Loucks, 656 P.2d at 482. To the extent that lower-court opinions suggest otherwise, we overrule them and expressly hold that when inculpatory evidence is obtained from a dog-scent lineup, its role in the court room is merely supportive.

The State argues in its brief:

During the videotaped canine scent lineup on August 22, 2007, all the dogs made positive hits on [appellant's] scent pads, indicating that [appellant] had been in contact with the clothes [the victim] was wearing at the time of his death.[10] This is significant because in the earlier interview with [appellant] in 2004, he indicated that he had NEVER been in [the victim's] home and had not seen [the victim] in five years.

An effort was made by defense counsel to advance a theory of "transferred scent" or "casual contact" to explain how [appellant's] scent would be on the clothes the victim had on at the time of death. Keith Pikett testified that the scent is essentially from skin cells sloughed off by the provider of the skin cells.[11] Pikett testified that, based on the scent lineups, [appellant's daughter, appellant's son and appellant] had left their scent on the clothes the victim was wearing at the time of his death. Following cross-examination, Pikett also indicated that a boyfriend and girlfriend would have significant contact with each other, more than with family members. But none of the dogs hit on Christopher Hammond's scent pads. In that regard the jury could certainly draw the inference that if [appellant's daughter's] boyfriend at the time of the murder was Christopher Hammond, then under the transferred scent or casual contact theory, it would be MORE likely that if she touched [the victim's] clothes, Hammond's scent rather than her father, [appellant's] scent would have been transferred.

It cannot be denied that the jury and the court of appeals found the dog-scent lineup evidence in this case to be compelling. In 2004, two different dogs alerted only to the scents of appellant's son and daughter. In 2007, three different dogs alerted only to appellant's scent. But, the question essentially presented in this case is whether dog-scent lineup evidence alone can support a conviction beyond a reasonable *885 doubt. And, while this evidence may raise a strong suspicion of appellant's guilt, we nevertheless decide that, standing alone, it is insufficient to establish a person's guilt beyond a reasonable doubt.

CHAPTER EIGHT
YOU DECIDE 8.1. United States v. Samuet
Fed. R. Evid. 701.

Relying on the First Circuit's decision in United States v. Scott, 270 F.3d 30 (1st Cir. 2001),  the district court held that lay opinion testimony offered to authenticate handwriting must comport with both Rule 701 and Rule 901(b)(2). Applying those Rules, the district court found that Thornton's familiarity with Hollender's handwriting was not acquired for purposes of litigation, within the meaning of Rule 901(b)(2), and that she did not give "expert-like testimony" that would be inappropriate under Rule 701.                             
    "The district court's interpretation of the Federal Rules of Evidence is given plenary review." Application of the rules, however, is committed to the district court's broad discretion. Thus, we will reverse only where a ruling to admit or exclude evidence is "manifestly erroneous" and as such constitutes an "abuse of discretion." We agree with the district court's analysis and its reliance on the rationale of the Scott decision. Accordingly, we hold that lay witnesses who testify as to their opinion regarding someone's handwriting must not only meet the strictures of Rule 701, but must also satisfy Rule 901(b)(2) and have a familiarity with the handwriting which has not been acquired solely for purposes of the litigation at hand. We also hold that the district court did not abuse its discretion in admitting Thornton's testimony that authenticated Hollender's handwriting.

In Scott, an IRS agent testified that over the course of an investigation he had seen numerous examples of the defendant's handwriting and opined that certain documents already in evidence were written by the defendant. Scott, 270 F.3d at 48. The defendant in Scott made the same objections to the district court that Hollender makes here, namely, that the IRS agent had acquired familiarity with his handwriting for purposes of litigation and that he lacked sufficient familiarity with that handwriting to testify. Id. The district court allowed the agent to testify, and he identified certain signatures and handwriting samples as those of the defendant. Id.
In affirming the district court's ruling, the First Circuit held that in order for a lay witness to testify as to the authenticity of another's handwriting, both Rules 701 and 901(b)(2) must be satisfied, and that because the agent became familiar with the defendant's handwriting "not for the purpose of testifying, but instead for the purpose of solving a crime," id. at 50, his testimony was properly admitted.

Here, the government argued both before the district court and this Court that Rule 901(b)(2) should not apply on the particular facts of this case because Rule 901 deals with "authentication or identification as a condition precedent to admissibility," and all of the documents at issue had already been admitted into evidence pursuant to Rule 901 either as business records or as documents seized from the enterprise's offices. This argument misses the point, however, because the documents containing Hollender's handwriting and signatures had been offered and received only as evidence of the various schemes undertaken by the RICO enterprise and not as evidence of Hollender's involvement and connection to that enterprise. In other words, prior to Thornton's testimony the documents were authenticated, by proof of proper chain of custody, as documents seized from the enterprise's offices, thus linking them to the enterprise. Those documents had not been authenticated, however, as evidence that tended to prove that the handwriting and signatures were Hollender's. See Scott, 270 F.3d at 49. To authenticate it as such, and thus admit the evidence for the purpose of linking Hollender to the enterprise, Thornton's opinion testimony connecting Hollender to the handwriting in question had to comport with the requirements of Rule 901(b)(2).

Even if we were not to consider separately whether Thornton's testimony comports with Rule 901, as the government requests, we think that the limits of 901(b)(2) should nonetheless be incorporated into Rule 701's requirement that lay opinion testimony be helpful to the jury. See Scott, 270 F.3d at 49 n. 15 (noting that "even if . . . testimony was not authentication within the meaning of Rule 901, we think that Rule 701's requirement that lay opinion testimony be helpful to the jury would be best read in light of the limits Rule 901(b)(2) places on lay opinion testimony regarding handwriting"). The purpose of Rule 701 is to allow opinion testimony where it would be of some value, and exclude it where it would prove a waste of time. See 29 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 6252 (1997). A lay witness who lacks prior familiarity with a person's handwriting and forms an opinion on it for the first time in preparation for testimony as a witness does not offer helpful testimony. Not only does such a witness fail in bringing to bear some previously gathered familiarity with the handwriting, but the jury is equally capable of making the same comparisons. See 31 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 7107 (1997) ("Where a lay witness bases a handwriting opinion on examplars reviewed for purposes of the litigation, the witness brings no more to that analysis than does the trier of fact."); Scott, 270 F.3d at 50 ("[S]uch a comparison could be made as easily by the jury as by the witness. Therefore, lay witness testimony without familiarity would not be helpful to the jury and would be prohibited by Rule 701 even if Rule 901 did not exist.").

Incorporating Rule 901(b)(2)'s limits into Rule 701 also helps maintain a critical difference between lay and expert opinion testimony. While "[a] lay witness may not enter court, see for the first time two samples of handwriting, and identify the contested sample as written by the same person as the previously authenticated sample," Scott, 270 F.3d at 50, that is precisely what an expert is charged with doing. Thus, we hold that a lay witness who testifies as to her opinion regarding someone's handwriting pursuant to Rule 701 must satisfy Rule 901(b)(2)'s command that her familiarity with the handwriting was not acquired solely for purposes of litigation.

Turning to the facts of this case, that standard is easily met here. Thornton became familiar with Hollender's writing over the course of her investigation — an investigation that lasted several years and encompassed eighty percent of her work time. Over those many months, she viewed various documents containing Hollender's writing including his passport, driver's license, check register, and post-arrest documents. Thus, prior to the litigation, her opportunity to become familiar with Hollender's handwriting was no less (and little different) than if she had been his accountant, employee or family member. It cannot be said, therefore, that her familiarity with Hollender's writing was gained for "purposes of litigation." Rather, it ensued from her significant involvement with the investigation and work in "solving a crime." See Scott, 270 F.3d at 50. In this regard, Inspector Thornton is similar to the agent in Scott, who, through his own investigation, gained familiarity with the defendant's handwriting by observing letters, court pleadings, signature cards opening bank accounts, money orders, applications to file tax returns, a driver's license, a pilot's license, and forms signed as part of booking procedures.  Accordingly, Thornton's testimony comported with the requirements of both Rule 701 and Rule 901(b)(2).

Further, Hollender offers no legal support for his argument that he was prejudiced by the district court's decision to strike Thornton's testimony regarding Samet but not her testimony about him. The record clearly supports the district court's distinction between Thornton's testimony about Hollender and her testimony about Samet. In testifying about Samet's handwriting, Thornton repeatedly declined to offer her opinion as to the authenticity of certain documents without the aid of known exemplars. She further admitted that in developing her opinion she always made side-by-side comparisons and never looked at his signature alone. Thornton even went so far as to admit that the jurors had as much ability as she did to identify Samet's handwriting.

Thornton's testimony regarding Hollender's handwriting, however, was far different. Not only did she indicate that she was familiar with his handwriting, but she was able to offer opinions identifying it without reviewing her notes or examining the known exemplars. According to the district court, she without hesitation identified at least twenty-one signatures or handwriting samples on direct examination, one on cross-examination, and two more on re-direct. Given the qualitative difference between Thornton's testimony about Samet's handwriting and her testimony about Hollender's, the district court's decision to strike the testimony regarding Samet cannot be considered unwarrantedly prejudicial to Hollender, particularly so because the district court also admonished the jury that Thornton had no special expertise and that the jury was free to make independent judgments about the handwriting.

The district court did not abuse its discretion when it refused to strike Thornton's testimony.

YOU DECIDE 8.2.
State v. Small
Defendant maintains the trial court improperly admitted Ellos' testimony about his phone conversation with "Dominique." The trial court apparently admitted the statements because they were not used to prove the truth of the matter asserted and thus were not subject to the hearsay rule. According to the trial court, the testimony offered amounted to nothing more than "that there was another human being with a Jamaican accent who said that stuff." (Tr. 268.)

{¶36} Defendant, however, contends "the evidence had relevance only if it was offered to prove the truth of the matter asserted — that the person on the phone was [defendant] and that he was owed money by the victim. The evidence served no other rational purpose." The state urges the testimony was admissible as a party opponent admission under Evid.R. 801(D)(2)(a), which provides that a statement offered against a party is not hearsay, even though it is an out-of-court statement offered to prove the truth of the matter asserted, when it is the party's own statement.

{¶37} To render the statement admissible under Evid.R. 801(D)(2)(a), the state first needed to authenticate that the person to whom Ellos spoke on the phone was defendant: that defendant is "Dominique." See Evid.R. 901;. A piece of evidence is sufficiently authenticated or identified to pass the threshold of admissibility when "evidence [is] sufficient to support a finding that the matter in question is what the proponent claims." State v. Wheeler (July 16, 1993), Montgomery App. No. 12290, citing Evid.R. 901(A). Conclusive proof of authenticity is not required. 

{¶38} Several methods exist for authenticating a telephone conversation in the context of a criminal case. See State v. Carr-Poindexter, Montgomery App. No. 20197, 2005-Ohio-1571. Evidence that a call was made to the number the telephone company assigned at that time to a particular person can satisfy the authentication requirement, if the circumstances, including self-identification, show the person answering to be the one called. Evid.R. 901(B)(6). The method is unavailable in the present case, as the record does not disclose whether the number Ellos dialed was a number assigned to defendant's phone. Similarly, voice identification, under Evid.R. 901(B)(5), does not apply, as Ellos' testimony did not indicate he could identify Dominique's voice as that of defendant.

{¶39} Evid.R. 901(B)(4), however, relies upon "distinctive characteristics" and contemplates that a caller may be identified because only he could utter the speech under the circumstances. Wheeler, supra. "A letter or a voice over the telephone may be related to a particular person by the very fact that the matters set forth in the letter or the telephone conversation were known peculiarly to a particular person." Evid.R. 901(B)(4), Staff Notes. Even so, the party seeking admission must produce "direct and circumstantial evidence which reasonably identifies the defendant as a party to a telephone conversation.". The mere fact that a caller identified himself as the defendant is insufficient.  Rather, the contents of the conversation, the characteristics of the speech itself, or the circumstances of the call, must render it improbable that the caller could be anyone other than the person the proponent claims him to be. 

{¶40} Wheeler addressed the authenticity of a telephone call a robber allegedly made to his brother's hotel room. A police officer answered the call, posing as the robber's brother. The ensuing conversation revealed the location of the weapon used in the robbery. During the call, the caller used his brother's nickname and his mother's name. While noting such details were "perhaps … not facts peculiarly within the knowledge" of the defendant, Wheeler determined the facts, when combined with the other circumstances of the call, authenticated the call.

{¶41} The telephone conversation between Ellos and "Dominique" likewise contains sufficient evidence to identify defendant as Dominique. "Dominique's" Jamaican accent and claim that Medhin owed him money, coupled with the testimony of Small and Hairston that defendant was known as "Dominique," had a Jamaican accent, and was owed money by Medhin, make it highly improbable that the person answering the phone was anyone other than defendant. Adding to identification reliability is the evidence the phone call originated with Ellos, who testified he did not know defendant, Long, Small, or Hairston. The chance an imposter also would have a Jamaican accent and would respond to an unexpected phone call in a manner tending to incriminate defendant is very slim; the evidence presented suffices to meet the requirements of Evid.R. 901(A).

{¶42} As the state's evidence authenticates defendant as "Dominique," the statements made to Ellos during the telephone conversation constitute party opponent admissions and are admissible. Since the statements Medhin made fall within exceptions to the hearsay rule, and the statements defendant made as "Dominique" are not hearsay, the trial court did not err in allowing Ellos to testify about the statements.

YOU DECIDE 8.3. People v. Jimenez
Defendant was indicted for assault in the first degree, assault in the second degree and assault in the third degree arising out of an altercation between the defendant and Wilfredo Acevedo, the complainant. During the trial, the People offered the testimony of the owner of the store in which the altercation began who, although not a witness to the events, had viewed the videotape of the store's surveillance camera. The owner's testimony was offered to establish what the videotape had showed, the actual tape having been lost by the time of trial. The defendant objected and this Court sustained that objection based on the best evidence rule. In that the application of the best evidence rule to a videotape appears to be one of first impression in New York, the Court is now setting forth its decision in writing.

The testimony at trial was that the complainant was working as the manager of a laundromat when the defendant entered the store seeking to exchange a laundry product which the defendant's nephew had just purchased by mistake. An argument ensued which escalated into a physical confrontation and ended with the complainant suffering a permanent crippling injury. The defense was justification and the primary issue at trial was who was the initial aggressor: the defendant or the complainant?

As per the People's offer of proof, after the incident, the owner viewed the laundromat's surveillance videotape but did not preserve it or turn it over to the police and it no longer existed at the time of trial. The People proposed to call the owner and have him testify to what he had observed on the videotape.

The best evidence rule requires production of an original writing where its contents are in dispute and sought to be proven.  At its genesis, the rule was primarily designed to guard against mistakes in copying or transcribing the original (Fisch, New York Evidence § 81). In New York, the definition of a “writing” parallels the formulation supplied by the Federal Rules of Evidence and now includes photographs and X-rays  as well motion pictures and videotapes (Id.). Thus, the original videotape had to be produced in court before a witness who did not observe the events recorded thereon could testify to what he had observed on the tape.

That said, under a long recognized exception to the best evidence rule, secondary evidence of the contents of an unproduced *805 original may be admitted upon threshold factual findings that the proponent of the substitute has sufficiently explained the unavailability of the primary evidence and that the derivative proof “is a reliable and accurate portrayal of the original.” 
    In Schozer, in an action on an insurance policy, the defendant lost the X-ray of the plaintiff's chest after the defendant's radiologist had reviewed and analyzed it. Based thereon, the trial court precluded the defendant from introducing the radiologist's report and testimony concerning what the X-ray had showed. After the Appellate Division affirmed, the Court of Appeals reversed and granted a new trial. In Schozer the Court of Appeals held that the trial court should not have precluded the radiologist's report and testimony without having given the defendant the opportunity of establishing that such testimony correctly reflected all of the contents of the original substantially and with reasonable accuracy. 
Here, the videotape no longer existed, its owner, a third party, having failed to preserve it. Its unavailability was therefore explained ( [where surveillance videotape had not been lost or destroyed, its absence from court had not been accounted for] ). Consequently, the admissibility of the owner's testimony as to what it showed turned on whether the People had carried their “heavy burden” of establishing that the witness was able to recount or recite, from personal knowledge, substantially and with reasonable accuracy all of its contents. 
Schozer, however, concerned an X-ray, in other words, one photograph. And while an expert might well be able to recount or recite substantially and with reasonable accuracy all of the pertinent contents of one such photograph, the same cannot be said of the innumerable details of the literally thousands of images that constitute videotape footage. Inevitably, the witness' testimony would be no more than a summary of his interpretation of what he had seen on the tape and not a reliable and accurate portrayal of the original.

This Court's research had disclosed no reported decisions in this State applying the best evidence rule to motion pictures or videotape footage and only one albeit in dictum even nation wide. Thus, in  United States v. Bennett, 363 F.3d 947 (2004) the Ninth Circuit reversed a conviction where a police witness was allowed to testify to a computer generated global *806 positioning system (GPS) display he had observed without the display being produced in court. The Bennett, Court stated: “Proffering testimony about Bennett's border-crossing instead of introducing the GPS data, therefore, was analogous to proffering testimony describing security camera footage of an event to prove the facts of the event instead of introducing the footage itself.” The Court held that the best evidence rule had been violated finding such testimony to be insufficiently reliable as a matter of law. 
Based thereon, this Court holds that the best evidence rule precludes a witness from testifying to an altercation he observed on a surveillance videotape in the absence of the tape.

YOU DECIDE 8.4. United States v. Bennett
Bennett's most serious challenge to the evidence supporting his importation conviction relates to Chandler's testimony about the global positioning system he discovered during his search of Bennett's boat. A GPS device uses global positioning satellites to track and record the location of the device and, therefore, the location of any object to which it is attached. The GPS came with a "backtrack" feature that graphed the boat's journey that day. Chandler testified that the backtrack feature mapped Bennett's journey from Mexican territorial waters off the coast of Rosarito, Mexico, to the Coronado Islands and then north to San Diego Bay. Less significantly, Chandler also retrieved "way points" — navigational points programmed into the GPS to assist the captain in navigating to a particular destination. Chandler testified that within the previous year, someone had programmed way points into the GPS that included points in Mexican waters. Chandler acknowledged on cross-examination that he had not taken possession of the GPS device itself or obtained any record of the data contained therein.

At trial, the district court overruled Bennett's foundation, best evidence rule and hearsay objections to this testimony, along with his request for a side bar conference. We review these evidentiary rulings for abuse of discretion. 

The best evidence rule provides that the original of a "writing, recording, or photograph" is required to prove the contents thereof. Fed.R.Evid. 1002. A writing or recording includes a "mechanical or electronic recording" or "other form of data compilation." Fed.R.Evid. 1001(1). Photographs include "still photographs, X-ray films, video tapes, and motion pictures." Fed.R.Evid. 1001(2). An original is the writing or recording itself, a negative or print of a photograph or, "[i]f data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately." Fed.R.Evid. 1001(3).

Where the rule applies, the proponent must produce the original (or a duplicate, see Fed.R.Evid. 1003) or explain its absence. Fed.R.Evid. 1002, 1004. The rule's application turns on "whether contents are sought to be proved." Fed. R.Evid. 1002 Advisory Committee's note. "[A]n event may be proved by nondocumentary evidence, even though a written record of it was made." Id. Accordingly, the rule is inapplicable when a witness merely identifies a photograph or videotape "as a correct representation of events which he saw or of a scene with which he is familiar." ("[A] tape recording cannot be said to be the best evidence of a conversation when a party seeks to call a participant in or observer of the conversation to testify to it. In that instance, the best evidence rule has no application at all."). However, the rule does apply when a witness seeks to testify about the contents of a writing, recording or photograph without producing the physical item itself — particularly when the witness was not privy to the events those contents describe. 

That is the nature of Chandler's GPS testimony here and why his testimony violated the best evidence rule. First, the GPS display Chandler saw was a writing or recording because, according to Chandler, he saw a graphical representation of data that the GPS had compiled about the path of Bennett's boat. See Fed.R.Evid. 1001(1). Second, Chandler never actually observed Bennett's boat travel the path depicted by the GPS.5 Thus, Chandler's testimony concerned the "content" of the GPS, which, in turn, was evidence of Bennett's travels. Fed.R.Evid. 1002. At oral argument, the government admitted that the GPS testimony was offered solely to show that Bennett had come from Mexico. Proffering testimony about Bennett's border-crossing instead of introducing the GPS data, therefore, was analogous to proffering testimony describing security camera footage of an event to prove the facts of the event instead of introducing the footage itself.

This is precisely the kind of situation in which the best evidence rule applies. See, e.g., L.A. News Serv. v. CBS Broad., Inc., 305 F.3d 924, 935 (9th Cir.2002) ("We think that Fox's report of what he saw on the label ... was inadmissible under the best evidence rule."), amended by 313 F.3d 1093  (9th Cir.2002); see also 14 Am.Jur. Proof of Facts 2d 173 § 14 (1977) ("The reported cases show that proponents of computer-produced evidence occasionally founder on the best evidence rule by presenting oral testimony based on the witness' review of computer printouts without actually introducing the printouts themselves into evidence.") (citing State v. Springer, 283 N.C. 627, 197 S.E.2d 530 (N.C.1973)). Yet the government did not produce the GPS itself — or a printout or other representation of such data, see Fed. R.Evid. 1001(3) — which would have been the best evidence of the data showing Bennett's travels. Instead, the government offered only Chandler's GPS-based testimony about an event — namely, a border-crossing — that he never actually saw.

"[O]ther evidence" of the contents of a writing, recording or photograph is admissible if the original is shown to be lost, destroyed or otherwise unobtainable. Fed.R.Evid. 1004. But the government made no such showing. When asked on cross-examination to produce the GPS or its data, Chandler simply stated that he was not the GPS's custodian. He further testified that "there was no need to" videotape or photograph the data and that he had nothing other than his testimony to support his assertions about the GPS's contents. Moreover, the government has not offered any record evidence that it would have been impossible or even difficult to download or print out the data on Bennett's GPS. On the record before us, the government is not excused from the best evidence rule's preference for the original. We therefore hold that Chandler's GPS-based testimony was inadmissible under the best evidence rule. 

YOU DECIDE 8.5. Reyna v. State
By his fifth and sixth points of error, appellant alleges that the trial court erred in permitting the use of anatomically correct dolls during the testimony of B.J.F. and her sister, C.F. Appellant claims that these dolls are a new scientific method of proof and as such are admissible only upon a showing that the procedure has been generally accepted as reliable in the scientific community in which it was developed. In support of his position, he relies on the "Kelly-Frye"[1] test which is applied to novel devices or processes involving the manipulation of physical evidence, such as lie detectors, voice prints, and experimental systems of blood-typing. A review of the record indicates that the dolls were not used as a scientific method of proof, but merely as a tool to aid the jury with the witness' testimony, in the same manner as a map, sketch, or diagram would be used. Moreover, the record reflects that the dolls were used in a neutral, non-suggestive manner; each child used the dolls to illustrate the areas of the body relevant to her testimony. For example, B.J.F. testified that appellant had put her hands on his penis, and when asked what that was, she pointed to the genital area of the male doll. C.F. testified that he put his "thing" "behind her", when asked what she meant when she said his "thing" she pointed to the male sex organ of the male doll, and when asked what she meant by her "thing" and "behind her" she pointed to the genitalia and anus of the female doll. Further, it is noteworthy that appellant did not object to the use of the dolls on the ground that the State had not met the "Kelly-Frye" test; his objections were that use of the doll was suggestive and that they were being used by a person not trained in their use. Appellant's objection on appeal does not comport with his objection at trial. Therefore, his claim is not properly before this court for review. Reyes v. State, 741 S.W.2d 414, 420 (Tex.Crim.App.1987). Additionally, the manner of use of the dolls as demonstrative evidence to assist the jury in understanding the oral testimony of the witness is permissible. Visual, real, or demonstrative evidence, regardless of which term is applied, is admissible upon the trial of a criminal case if it tends to solve some issue in the case and is relevant to the cause—that is, if it has evidentiary value. Simmons v. State, 622 S.W.2d 111, 113 (Tex.Crim.App.1981). Appellant's fifth and sixth points are overruled.
CHAPTER NINE
YOU DECIDE 9.1.
State v. Oguns
Oguns contends that evidence of a question asked during a phone call to his apartment was hearsay and was improperly admitted as a co-conspirator statement under Rule 801(d)(2)(E) of the Federal Rules of Evidence. We disagree. While the agents were searching the Oguns apartment, Agent Gray answered a phone call. During the course of the ensuing conversation, the unidentified caller asked, "Have the apples arrived there?" The court properly admitted this evidence. Contrary to Oguns' contention, the court admitted this question not as a co-conspirator statement, but as non-hearsay circumstantial evidence of Oguns' knowledge and intent. After the government presented evidence of the phone call, the judge advised the jury that the evidence was submitted "not for the truth of what was said but simply as evidence that such a statement was made to Agent Gray."

We agree with the court that the hearsay rule does not bar admission of this question. "An inquiry is not an 'assertion,' and accordingly is not and cannot be a hearsay statement." Inc. Pub. Corp. v. Manhattan Magazine, Inc., 616 F.Supp. 370, 388 (S.D.N.Y.1985), aff'd, 788 F.2d 3 (2d Cir.1986). Because a question cannot be used to show the truth of the matter asserted, the dangers necessitating the hearsay rule are not present.. The lack of identity of the caller, moreover, does not render the call inadmissible. The government legitimately used the phone call as circumstantial evidence of Oguns' knowledge and intent regarding the importation and distribution charges.). The fact that an out-of-court statement is used to provide circumstantial evidence of a conspiracy does not require that the statement be analyzed under the co-conspirator exception to the hearsay rule. Since the statement in this case was not offered to prove the truth of the matter asserted, we need not reach the question whether the statement falls within the co-conspirator exception. 

YOU DECIDE 9.2.
United States v. Guzman

Guzman argues that the hearsay statements should have been admitted as statements against penal interest under FRE 804(b)(3). The district court excluded the statements, without explanation, after receiving written motions from both parties and hearing brief arguments. Counsel for Guzman did not at the time request an explanation for the court's rulings.

First, Guzman sought to admit a portion of a recorded conversation between Cruz and a confidential informant. The conversation occurred just after Cruz and the informant drove past the site of the fatal April 3 fire. The informant asked Cruz whether he committed the arson, and Cruz responded, “I didn't have anything to do with that.” Moments later, in response to another question by the informant, Cruz stated that “[t]hey wanted me to do it but I didn't do it because you know two people died there.” Cruz also told the informant “[t]his nigar that did it, he didn't even get paid for it.”

When the declarant is not available, a statement may nonetheless be admitted if,

at the time of its making [it] ... so far tended to subject the declarant to civil or criminal liability ... that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

.
The district court did not abuse its discretion in granting the government's motion in limine on these statements, based on the arguments the parties put forth in their motions. The government argued to the court that the statements were not against Cruz's penal interest; Cruz denied involvement in the fire. Guzman *108 argued that Cruz's statements in this exchange were against penal interest because they showed that someone wanted him to set the fire and that he knew that whoever did set the fire did not get paid for it. But those statements were not inculpatory and not against Cruz's penal interests.

Second, Guzman also sought to admit statements from a conversation that a witness, Javier Rodriguez, overheard between Cruz and a third person. A couple weeks after the fatal fire, a state trooper walked into a local park to hand out flyers offering a reward for information about the fire. About five minutes after the trooper left the park, Rodriguez claimed he overheard Cruz say to the third person, “now that the people know it's me, they are going to rat me out.” Cruz later said to this third person in Spanish, “I just told you that I started the fire, how do I know that you ‘niggers' won't rat me out.”

The government introduced evidence from the third person Cruz was speaking to that this was a joking conversation in its motion in limine. It argued that because this person viewed the conversation as a joke, there was no corroboration.

Cruz's purported statement was plainly against penal interest. Contrary to the government's argument, the statement of this third person tended to corroborate Rodriguez's statement about what Cruz had said. The fact that the third person described the conversation as joking was not an adequate reason to exclude the statement. The prosecution could have argued that to the jury.

YOU DECIDE 9.3. United States v. Owen
The Confrontation Clause of the Sixth Amendment gives the accused the right "to be confronted with the witnesses against him." This has long been read as securing an adequate opportunity to cross-examine adverse witnesses. This Court has never held that a Confrontation Clause violation can be founded upon a witness' loss of memory, but in two cases has expressly left that possibility open.

   As Fensterer demonstrates, that opportunity is not denied when a witness testifies as to his current belief, but is unable to recollect the reason for that belief. It is sufficient that the defendant has the opportunity to bring out such matters as the witness' bias, his lack of care and attentiveness, his poor eyesight, and even (what is often a prime objective of cross-examination, the very fact that he has a bad memory. If the ability to inquire into these matters suffices to establish the constitutionally requisite opportunity for cross-examination when a witness testifies as to his current belief, the basis for which he cannot recall, we see no reason why it should not suffice when the witness' past belief is introduced and he is unable to recollect the reason for that past belief. In both cases, the foundation for the belief (current or past) cannot effectively be elicited, but other means of impugning the belief are available. Indeed, if there is any difference in persuasive impact between the statement "I believe this to be the man who assaulted me, but can't remember why" and the statement "I don't know whether this is the man who assaulted me, but I told the police I believed so earlier," the former would seem, if anything, more damaging, and hence give rise to a greater need for memory-testing, if that is to be considered essential to an opportunity for effective cross-examination.                                     

We conclude with respect to this latter example, as we did in Fensterer with respect to the former, that it is not. The weapons available to impugn the witness' statement when memory loss is asserted will of course not always achieve success, but successful cross-examination is not the constitutional guarantee. They are, however, realistic weapons, as is demonstrated by defense counsel's summation in this very case, which emphasized Foster's memory loss and argued that his identification of respondent was the result of the suggestions of people who visited him in the hospital.

Our constitutional analysis is not altered by the fact that the testimony here involved an out-of-court identification that would traditionally be categorized as hearsay. This Court has recognized a partial (and somewhat indeterminate) overlap between the requirements of the traditional hearsay rule and the Confrontation Clause.  The dangers associated with hearsay inspired the Court of Appeals in the present case to believe that the Constitution required the testimony to be examined for "indicia of reliability," …We do not think such an inquiry is called for when a hearsay declarant is present at trial and subject to unrestricted cross-examination. In that situation, as the Court recognized in Green, the traditional protections of the oath, cross-examination, and opportunity for the jury to observe the witness' demeanor satisfy the constitutional requirements. We do not think that a constitutional line drawn by the Confrontation Clause falls between a forgetful witness' live testimony that he once believed this defendant to be the perpetrator of the crime, and the introduction of the witness' earlier statement to that effect. 

Respondent has argued that this Court's jurisprudence concerning suggestive identification procedures shows the special dangers of identification testimony, and the special importance of cross-examination when such hearsay is proffered. Respondent has not, however, argued that the identification procedure used here was in any way suggestive. There does not appear in our opinions, and we decline to adopt today, the principle that, because of the mere possibility of suggestive procedures, out-of-court statements of identification are inherently less reliable than other out-of-court statements.

Respondent urges as an alternative basis for affirmance a violation of Federal Rule of Evidence 802, which generally excludes hearsay. Rule 801(d)(1)(C) defines as not hearsay a prior statement "of identification of a person made after perceiving the person," if the declarant "testifies at the trial or hearing and is subject to cross-examination concerning the statement." The Court of Appeals found that Foster's identification statement did not come within this exclusion, because his memory loss prevented his being "subject to cross-examination concerning the statement." Although the Court of Appeals concluded that the violation of the Rules of Evidence was harmless (applying for purposes of that determination a "more-probable-than-not" standard, rather than the "beyond-a-reasonable-doubt" standard applicable to the Confrontation Clause violation, respondent argues to the contrary.

It seems to us that the more natural reading of "subject to cross-examination concerning the statement" includes what was available here. Ordinarily a witness is regarded as "subject to cross-examination" when he is placed on the stand, under oath, and responds willingly to questions. Just as with the constitutional prohibition, limitations on the scope of examination by the trial court or assertions of privilege by the witness may undermine the process to such a degree that meaningful cross-examination within the intent of the Rule no longer exists. But that effect is not produced by the witness' assertion of memory loss -- which, as discussed earlier, is often the very result sought to be produced by cross-examination, and can be effective in destroying the force of the prior statement. Rule 801(d)(1)(C), which specifies that the cross-examination need only "concer[n] the statement," does not, on its face, require more.

This reading seems even more compelling when the Rule is compared with Rule 804(a)(3), which defines "[u]navailability as a witness" to include situations in which a declarant "testifies to a lack of memory of the subject matter of the declarant's statement." Congress plainly was aware of the recurrent evidentiary problem at issue here -- witness forgetfulness of an underlying event -- but chose not to make it an exception to Rule 801(d)(1)(C).                                                                                                                                
   The reasons for that choice are apparent from the Advisory Committee's Notes on Rule 801 and its legislative history. The premise for Rule 801(d)(1)(C) was that, given adequate safeguards against suggestiveness, out-of-court identifications were generally preferable to courtroom identifications. Thus, despite the traditional view that such statements were hearsay, the Advisory Committee believed that their use was to be fostered, rather than discouraged. Similarly, the House Report on the Rule noted that, since, "[a]s time goes by, a witness' memory will fade and his identification will become less reliable," minimizing the barriers to admission of more contemporaneous identification is fairer to defendants and prevents "cases falling through because the witness can no longer recall the identity of the person he saw commit the crime." H.R.Rep. No. 94-355, p. 3 (1975). To judge from the House and Senate Reports, Rule 801(d)(1)(C) was in part directed  to the very problem here at issue: a memory loss that makes it impossible for the witness to provide an in court identification or testify about details of the events underlying an earlier identification.

Respondent argues that this reading is impermissible, because it creates an internal inconsistency in the Rules, since the forgetful witness who is deemed "subject to cross-examination" under 801(d)(1)(C) is simultaneously deemed "unavailable" under 804(a)(3). This is the position espoused by a prominent commentary on the Rules, see 4 J. Weinstein & M. Berger, Weinstein's Evidence 801-120 to 801-121, 801-178 (1987). It seems to us, however, that this is not a substantive inconsistency, but only a semantic oddity resulting from the fact that Rule 804(a) has, for convenience of reference in Rule 804(b), chosen to describe the circumstances necessary in order to admit certain categories of hearsay testimony under the rubric "Unavailability as a witness." These circumstances include not only absence from the hearing, but also claims of privilege, refusals to obey a court's order to testify, and inability to testify based on physical or mental illness or memory loss. Had the rubric instead been "unavailability as a witness, memory loss, and other special circumstances," there would be no apparent inconsistency with Rule 801, which is a definition section excluding certain statements entirely from the category of "hearsay." The semantic inconsistency exists not only with respect to Rule 801(d)(1)(C), but also with respect to the other subparagraphs of Rule 801(d)(1). It would seem strange, for example, to assert that a witness can avoid introduction of testimony from a prior proceeding that is inconsistent with his trial testimony, see Rule 801(d)(1)(A), by simply asserting lack of memory of the facts to which the prior testimony related. See United States v. Murphy, 696 F.2d 282, 283-284 (CA4 1982), cert. denied, 461 U.S. 945 (1983). But that situation, like this one, presents the verbal curiosity that the witness is "subject to cross-examination" under Rule 801 while at the same time "unavailable" under Rule 804(a)(3). Quite obviously, the two characterizations are made for two entirely different purposes, and there is no requirement or expectation that they should coincide.

For the reasons stated, we hold that neither the Confrontation Clause nor Federal Rule of Evidence 802 is violated by admission of an identification statement of a witness who is unable, because of a memory loss, to testify concerning the basis for the identification. The decision of the Court of Appeals is reversed, and the case is remanded for proceedings consistent with this opinion.

YOU DECIDE 9.4. State v. Jones.
Booth v. State, , we discussed the requirement that a statement of present sense impression be essentially contemporaneous with the event it describes:

[B]ecause the presumed reliability of a statement of present sense impression flows from the fact of spontaneity, the time interval between observation and utterance must be very short. The appropriate inquiry is whether, considering the surrounding circumstances, sufficient time elapsed to have permitted reflective thought. See McCormick on Evidence § 298, at 862 (3d ed. E. Cleary 1984). In the words of Professor Jon Waltz, "absent some special corroborative circumstance, there should be no delay beyond an acceptable hiatus between perception and the cerebellum's construction of an uncalculated verbal description." Waltz, The Present Sense Impression Exception to the Rule Against Hearsay: Origins and Attributes, 66 Iowa L.Rev. 869, 880 (1981).

We also held that in some instances the content of the statement may furnish sufficient evidence of its spontaneity. As conceded by Respondent's counsel at oral argument, the statements as related by Trooper Byrd to Judge Cameron are "self-evidently contemporaneous."[5]
Jones contends, correctly, that the party offering the statement must show that the declarant spoke from personal knowledge. He also contends, incorrectly, that in every instance the identity of the declarant must be established. The contents of the two statements at issue in this case are sufficient to support the conclusion of the trial judge that the declarants spoke from first-hand knowledge. Additionally, we held in Booth that identification of the declarant is not an absolute prerequisite to introduction of the statement. What we said in Booth is dispositive of these issues:

Although the declarant need not have been a participant in the perceived event, it is clear that the declarant must speak from personal knowledge, i.e., the declarant's own sensory perceptions. The more difficult question involves the quantity and quality of evidence required to demonstrate the existence of the requisite personal knowledge. We conclude that in some instances the content of the statement may itself be sufficient to demonstrate that it is more likely than not the product of personal perception, and in other instances extrinsic evidence may be required to satisfy this threshold requirement of admissibility. Identification of the declarant, while often helpful in establishing that he or she was a percipient witness, is not a condition of admissibility. When the statement itself, or other circumstantial evidence demonstrates the percipiency of a declarant, whether identified or unidentified, this condition of competency is met. 

The question of corroboration, considered in the context of the present sense impression exception, ordinarily relates to proof of first-hand knowledge or spontaneity. We have rejected the contention that corroboration by an equally percipient witness is invariably required as a condition to the admissibility of such a statement, while at the same time noting that in some instances extrinsic evidence in the nature of corroboration may be required. Booth. Respondent puts a different spin on the argument in this case, contending that corroboration should be required to show that the witness is being truthful in recounting what he says he heard. In support of his contention, Respondent cites the following language of the Court of Special Appeals in this case:

To permit evidence such as that of Byrd would throw open the door to imaginative, if not fabricated, present sense declarations between unknowns. Cross-examination of those witnesses is almost guaranteed to test absolutely nothing.

.

We cannot be certain whether the concern of the intermediate appellate court was directed to the possibility of fabrication by unknown declarants, or the danger that the witness on the stand could falsely testify that such a statement was made without serious fear of detection of his perjury. If it was the former, we are satisfied that the inherent trustworthiness of a statement of perception given contemporaneously with the event being described is sufficient to outweigh that concern. If it is the latter, we are willing to place our trust in the efficacy of the oath and of cross-examination, as we do in the case of any other witness who is present and testifying. There is no absolute safeguard against lying. An officer who would testify that he heard something when he did not could as well testify that he saw something when he did not. Trooper Byrd was sworn and subject to cross-examination. Respondent was at liberty to develop any bias the witness may have had, and to show whether Trooper Byrd knew the details of the alleged assault before he recounted the statements he allegedly heard. He was at liberty to argue the dangers of fabrication and the absence of corroboration. The jury was at liberty to reject, or accept and give appropriate weight to, the testimony that the statements were made.

Jones complains that the statement of the second declarant, to the effect that the little car was "trying to catch up with" the police car was an inadmissible conclusion or opinion. In Booth, we recognized that people speaking without reflection often cast their language in terms of inference or opinion. We quoted with approval the conclusion of Professor Jon Waltz that:

If the out-of-court declaration is not the sort of conscious deduction which the conditions attaching to the present sense impression exception would themselves prohibit, it should be receivable as a shorthand fact description. 

Although couched in terms of an opinion, the statement in the context of this case is the quintessence of a shorthand statement of fact, describing in few words a number of facts about the proximity, apposition, and movement of two motor vehicles. The form in which the information was communicated did not render it inadmissible.

Jones contends, and the Court of Special Appeals agreed, that there was insufficient evidence to tie the events described in the CB radio transmissions to the incident described by the complainant. As the Court of Special Appeals put it, "[n]o one actually knows that the CB radio conversation was between `truckers' or that it was on Interstate 95, or that it involved Trooper Jones and the [complainant]." To be admissible, the statements had to be relevant to the case at hand, but that is not to say that certainty of a nexus was required. The standard of proof for admissibility of evidence is ordinarily one of preponderance, and that is true even though the standard of proof as to the ultimate issue in the case is higher. Thus, the appropriate question with respect to relevance is whether the evidence was sufficient to persuade the trial judge that it was more likely so than not so that the statements heard by Trooper Byrd related to the incident in question. We find it helpful to first consider the possibility that the statements and the events were not connected. In order to find that there was no connection, one would have to believe that on the day and at the hour described by the complainant, and in the same general location, there was a small car other than the complainant's chasing a State police car other than Jones's that was operating with its lights off. The possibility of that coincidence occurring is, as a matter of common sense, extremely slight. We have no difficulty in concluding that it was more likely so than not so, indeed quite likely, that the statements heard by Trooper Byrd pertained to the incident involving the complainant and Trooper Jones. The threshold finding of relevance was properly made.[6]
We shall assume, without deciding, that Respondent's objections to the admissibility of the hearsay statements were sufficiently broad to encompass a claim that his constitutional right to confrontation was involved. In sum, when a hearsay declarant is not present for cross-examination at trial, the Confrontation Clause normally requires a showing that he is unavailable. Even then, his statement is admissible only if it bears adequate "indicia of reliability." Reliability can be inferred without more in a case where the evidence falls within a firmly rooted hearsay exception. In other cases, the evidence must be excluded, at least absent a showing of particularized guarantees of trustworthiness.

Here, the "necessity" prong was satisfied because of the unavailability of the unknown declarants, and Jones's challenge is to the reliability of the evidence. For largely the reasons previously stated, we find that the evidence also satisfies the "reliability" prong of the test. Admission of the hearsay statements did not violate Respondent's constitutional right of confrontation.

YOU DECIDE 9.5. Commonwealth v. Puleio
Admission of hearsay evidence. Jacqueline LaMothe, the bartender, testified that while in the bar she heard a shot and then a scream, and that then someone ran into the bar and told her to telephone for an ambulance. She testified that after making the telephone call she went outside and "asked who had shot the gun once, and nobody answered me." Over the defendant's objection, LaMothe testified that Bonnie Eaton then "yelled out" a response to her inquiry. The defendant again objected, and counsel approached the bench. Defense counsel stated that he based his objection on the rule against hearsay. The prosecutor indicated that she relied on the "spontaneous utterance" exception to that rule. The judge allowed the prosecutor to ask LaMothe, "What did Bonnie Eaton say?" LaMothe responded, "Joe Puleio." 

"With respect to spontaneous utterances the guiding principles have been stated -- and in our view correctly -- by Prof. Wigmore: `The utterance must have been before there has been time to contrive and misrepresent . . . . It is to be observed that the statements need not be strictly contemporaneous with the exciting cause; they may be subsequent to it, provided there has not been time for the exciting influence to lose its sway and to be dissipated. . . . [T]here can be no definite and fixed limit of time. Each case must depend upon its own circumstances.' Wigmore on Evidence (3d ed.) [1940] Section 1750. . . . The trial judge in determining whether an utterance meets the tests of admissibility ought to be given broad discretion. . . . [A]nd only in clear cases . . . of an improper exercise of discretion should his ruling be revised." Those principles apply to criminal, as well as civil, cases. See Commonwealth v. Hampton, supra at 449. 

The defendant argues that LaMothe's testimony that no one initially answered her inquiry about who had fired the gun indicated "that a substantial period of time had elapsed" between LaMothe's question and Eaton's utterance. However, the record does not demonstrate how much time elapsed between the inquiry and the response. We cannot say that the utterance lacked the spontaneity required to meet the test of admissibility. In allowing LaMothe's testimony, the judge did not abuse his discretion. 

The defendant also argues that the judge should have excluded the hearsay statement because the Commonwealth presented no evidence that Eaton had observed the shooting. LaMothe testified that just minutes before the shooting Eaton left the bar with Subatch and the two other men. That testimony sufficiently placed Eaton at the scene of the shooting. 

YOU DECIDE 9.6. United States v. Houlihan

James Boyden Jr.'s statement that he was going out "to meet Billy Herd" is admissible against Herd under Fed.R.Evid. 803(3). Although it is true that James Boyden Jr.'s statement of intent is only circumstantial evidence that he actually met Herd, this statement will be allowed to function as part of the larger array of evidence before the jury so that they may decide for themselves what weight — if any — to give Ms. Connors' testimony. (juries should be able to decide what weight to give a victim-declarant's assertion of intent to meet with defendant; adoptingting, the position that statements of intent should be allowed to function as part of a "larger matrix of circumstantial evidence").

For the reasons set forth above, on December 14, 1994, during the twenty-third day of trial, Marie Boyden Connors was permitted to testify, over timely objection, that as her brother James Boyden Jr. left her apartment for the last time, he said, he "was going to meet Billy Herd."
YOU DECIDE 9.7. State v. Moen  

Mrs. Chatfield's motive in making the statements at issue must necessarily be determined by reference to the circumstances in which they were made. As explained in 4 Louisell & Mueller, Federal Evidence 593-94, § 444 (1980) (concerning the identical federal provision):

"The principal reason for admitting statements made for purposes of obtaining medical treatment is that they are considered trustworthy. Usually such statements are made by the patient to his physician, and usually they describe the patient's own past and present physical sensations, and things which happened to him personally. Thus, risks of misperception and of faulty memory are minimal. Moreover, the patient will understand that his description is important in determining the treatment he will receive, so he has every reason to speak not only truthfully, but carefully, so that the risks of insincerity and ambiguity are likewise minimal." (Emphasis added; footnote omitted.)

On February 11, 1986, Mrs. Chatfield came to her physician's as a patient as "part of a routine follow up for high blood pressure and some other medical problems." She was so "anxious" and "extremely nervous" that Dr. Mulkey could not conduct the planned interview and she "indicated" to him for the first time "that she was suffering from depression or anxiety." When she first referred to her son-in-law's presence in her home, she did so only in response to Dr. Mulkey's question why she was depressed. When he saw her as a patient one month later, she exhibited symptoms "absolutely" associated with extreme depression and was so emotionally distressed that, as before, Dr. Mulkey was unable to talk with her about other medical problems, one of which was "potentially life-threatening." Through his professional training and practice, he knew the symptoms of depression and anxiety and previously had diagnosed her as suffering from situational depression. In this context, Mrs. Chatfield again talked with Dr. Mulkey about defendant's presence in her home, his abusive conduct, and her resulting fears. He determined that she still suffered from the illness of depression and prescribed anti-depressant medication and defendant's removal from the home.

Mrs. Chatfield made these statements as a patient to her treating physician during regularly scheduled visits to his office. The statements related directly to the severe emotional distress that she was suffering at the time of those visits. The depression that she experienced is a medically recognized illness that her physician had the training and experience to diagnose and to treat. Her complaints focused on her feelings of depression. Dr. Mulkey responded to her statements with clinical inquiries, a medical diagnosis, and a prescribed course of treatment.

The trial court was entitled to conclude that the statements in question were "made for purposes of medical diagnosis [and] treatment."

Mrs. Chatfield's statements to her physician quite clearly described "the inception or general character of the cause [or] external source" of her continuing depression. Defendant does not contend otherwise.

OEC 803(4) authorizes the admission of a patient's out-of-court statements (made for purposes of diagnosis or treatment) to her physician concerning "the inception or general character of the cause [or] external source" of her condition, to the extent that such information is "reasonably pertinent to [the physician's] diagnosis or treatment." *120 (Emphasis added.) The commentary to the rule confirms the reliability of statements satisfying that condition, i.e.:
"The guaranty [of trustworthiness] also extends to statements regarding causation of a condition, if reasonably pertinent, in accord with the current trend." (Emphasis added.)

In this case, Mrs. Chatfield gave Dr. Mulkey information concerning the cause of her depression and, in doing so, identified defendant. Defendant argues that such statements are "accusations of personal fault" and not reasonably pertinent to diagnosis or treatment. Defendant's argument ignores the wording of OEC 803(4). OEC 803(4) expressly authorizes the admission of statements concerning the "cause [or] external source" of an illness, provided the statements are "made for purposes of medical diagnosis or treatment" and are "reasonably pertinent" to either endeavor. Mrs. Chatfield's statements concerning defendant communicated to Dr. Mulkey the ongoing cause of her situational depression. He used that information first, to diagnose, and, then, to treat her illness. The information and his professional skills permitted him to distinguish her depression from other forms of that illness and to prescribe specific treatment for it. The requirements of the rule are satisfied. The fact that the continuing cause of her illness was the presence and conduct of a named individual is not a basis for excluding the statements.

In interpreting an identical evidentiary rule, FRE 803(4), the leading federal decision is consistent with our analysis and conclusion. In United States v. Renville, 779 F.2d 430 (8th Cir.1985), an 11-year-old child was sexually abused by her stepfather. The defendant claimed that a doctor should not have been permitted to testify to statements of the victim, made during an examination, that identified the defendant as her abuser. He argued that FRE 803(4) did "not encompass statements of fault or identity made to medical personnel." 779 F.2d at 435-36. While acknowledging that such statements relating to identity ordinarily are not admissible, the court determined that where such statements were relevant to the physician's diagnosis or treatment, FRE 803(4) authorized their admission. Because the victim's statements were relevant for those purposes, the court held that their admission was proper. That court's analysis is applicable to this case:

"The crucial question under the rule is whether the out-of-court statement of the declarant was `reasonably pertinent' to diagnosis or treatment. In United States v. Iron Shell, 633 F.2d 77 (8th Cir. 1980), cert. denied 450 U.S. 1001, 101 S.Ct. 1709, 68 L.Ed.2d 203 (1981), this court set forth a two-part test for the admissibility of hearsay statements under rule 803(4): first, the declarant's motive in making the statement must be consistent with the purposes of promoting treatment; and second, the content of the statement must be such as is reasonably relied on by a physician in treatment or diagnosis. Id. at 84. See also Roberts v. Hollocher, 664 F.2d 200, 204 (8th Cir.1981). The test reflects the twin policy justifications advanced to support the rule. First, it is assumed that a patient has a strong motive to speak truthfully and accurately because the treatment or diagnosis will depend in part upon the information conveyed. The declarant's motive thus provides a sufficient guarantee of trustworthiness to permit an exception to the hearsay rule. Iron Shell, 633 F.2d at 84. Second, we have recognized that `a fact reliable enough to serve as the basis for a diagnosis is also reliable enough to escape hearsay proscription.' Id. 

"We believe that a statement by a child abuse victim that the abuser is a member of the victim's immediate household presents a sufficiently different case from that envisaged by the drafters of rule 803(4) that it should not fall under the general rule. Statements by a child abuse victim to a physician during an examination that the abuser is a member of the victim's immediate household are reasonably pertinent to treatment.”
"

Information that the abuser is a member of the household is therefore `reasonably pertinent' to a course of treatment which includes removing the child from the home." 779 F.2d at 436-38 (first emphasis in original; second emphasis added).[4]
Admissibility of statements of the type challenged here is not limited to cases involving child abuse.

The testimony of Dr. Mulkey relating statements made to him by his patient, Mrs. Chatfield, concerning defendant's presence and conduct in her home was admissible under OEC 803(4) against defendant's hearsay objection.

Although not offered by the state as an excited utterance, the statement by Mrs. Chatfield to her physician also would qualify for admission under OEC 803(2), which creates an exception to the hearsay rule for statements by a person laboring under the stress of an event or condition which caused excitement. The specific wording of that rule is:

"The following are not excluded by Rule 802, even though the declarant is available as a witness:

"(2) A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition."

On February 11, 1986 (the killings occurred March 13, 1986), Mrs. Chatfield sought treatment from Dr. Mulkey. She had been under his care since August 1985. At the time of that interview, which lasted 30 to 40 minutes, she was so upset that she cried through most of the interview and, according to the physician, at the same time she was "anxious and nervous to the point, I think, you could describe her as being fairly agitated. It was impossible to conduct an interview with her. * * * She couldn't concentrate or answer my questions directly. She was obviously extremely nervous." She again saw the physician on March 11, 1986, just 48 hours before her death. The physician described her as being "even more agitated and anxious, nervous, very tearful, crying. It was extremely difficult if not impossible for me to conduct the interview relating to her other medical problems. * * * She was so anxious and nervous and tearful about her life situation at home that she wouldn't even allow me to instruct her on what would be the best course of action for her other problem." While in that tearful and anxious condition, she told the physician "that she was still upset about the residen[ce] in her home of her daughter and son-in-law, that her son-in-law had been abusive to her daughter, physically abusive. And this had upset her a great deal, that she felt he might kill them both." This prompted the physician to ask Mrs. Chatfield "to call the police and [he] encouraged her to have Mr. Moen removed from her property * * *." Defendant's claim for reversal under this assignment of error No. 2 is directed solely to the statement made by Mrs. Chatfield to Dr. Mulkey.

In addressing the admissibility of such evidence under the identical federal rule, FRE 803(3), Louisell and Mueller comment: "Continuing emotional * * * shock * * * or unabated fright * * * and other factors may prolong the impact of a stressful event, making it proper to resort to Rule *122 803(2) despite long lapses of time." 4 Louisell & Mueller, supra, at 506, § 439. In this case, Mrs. Chatfield's grandson testified that between the two visits to Dr. Mulkey the defendant had threatened to kill him, Mrs. Chatfield, and his mother, Judith Moen, and in fact had threatened them with a shotgun. Therefore, there was a strong factual basis for Mrs. Chatfield's fright, which was relevant to identify defendant as the killer of both women. This evidence is just as admissible as an excited utterance when unsolicited by the physician as it would have been had Mrs. Chatfield run from the scene of the threat shouting, "I feel Moen might kill us both." The fact that the utterance contains a conclusion or opinion of the declarant does not defeat its admission. See Wright v. Swann, 261 Or. 440, 447, 493 P.2d 148 (1972).

Obviously, this utterance reflected the victim's state of mind and was not some remote speculative statement that someone feared another would kill for "drugs, money and girlfriend," which we addressed in State v. Mendez, 308 Or. 9, 15, 774 P.2d 1082 (1989).

We recognize that the statement made by Mrs. Chatfield to the physician presents a recurring problem arising in connection with the admissibility of accusatory statements made before the act by victims of homicide. Here, however, the statement made in her distraught condition to the physician related to a real-life event that had actually happened to the victim. The trustworthiness of the statement can be derived from its spontaneity, as a true reflection of her state of mind and her desire to receive treatment from the physician. Of course, most evidence offered by the prosecution is prejudicial to a defendant, otherwise the state would not offer it. The issue is not whether the evidence is prejudicial to a defendant, but whether it is unfairly prejudicial.

In this case, the trial judge carefully evaluated the proffered evidence, first excluding it under an original offer of proof and then admitting it after a closer evaluation of the evidence with other facts in the case. The trial court did not err in admitting Mrs. Chatfield's statement to Dr. Mulkey.[5]
In addition to his claim that the out-of-court statement of Mrs. Chatfield was hearsay, defendant contends that the admission of Dr. Mulkey's testimony violated defendant's "confrontation rights secured by the Sixth Amendment of the United States Constitution and Article I, section 11, of the Oregon Constitution."

In State v. Campbell, 299 Or. 633, 648, 705 P.2d 694 (1985), this court applied the reasoning set forth in Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.E.2d 597 (1980), to determine "what constitutes unavailability of a hearsay declarant and what constitutes adequate indicia of reliability of hearsay declarations to satisfy our state constitutional confrontation clause."

The United States Supreme Court in Ohio v. Roberts established a two-part test to determine whether the admission of the out-of-court statements of a person who does not testify at trial satisfies a criminal defendant's right to confrontation under the Sixth Amendment. First, "[i]n the usual case," the declarant must be "unavailable," and second, the out-of-court statements must have "adequate indicia of reliability." 448 U.S. at 65-66, 100 S.Ct. at 2538-39. The Court has concluded "that certain hearsay exceptions rest upon such solid foundations that admission of virtually any evidence within them comports with the `substance of the constitutional protection.'" 448 U.S. at 66, 100 S.Ct. at 2539. Thus, the "[r]eliability" of the out-of-court statement "can be inferred without more in *123 a case where the evidence falls within a firmly rooted hearsay exception." In cases where the evidence does not fall within a "firmly rooted" hearsay exception, it may be admitted if the proponent can make "a showing of particularized guarantees of trustworthiness." .
Mrs. Chatfield, who made the out-of-court statements, is one of the two murder victims in this case and, for that reason, was not available to testify.

No independent inquiry into the reliability of Mrs. Chatfield's statements to Dr. Mulkey is required if the hearsay exception expressed in OEC 803(4) is determined to be a "firmly rooted" one. The rationale underlying the assumption that statements made to a physician for purposes of treatment or diagnosis are trustworthy is long-standing and widely recognized. The hearsay exception expressed in OEC 803(4) is "firmly rooted."

Over a century ago, the Massachusetts Supreme Court recognized what would become an additional or alternative rationale for the admission of declarations related to pain and suffering in cases where the statements were made for the purpose of medical treatment or diagnosis. In Barber v. Merriam, 11 Allen 322, 325, 93 Mass. 322 (1865), a patient, in order to receive medical advice, made statements to a physician concerning "the way in which an injury was done." The court analyzed the admissibility of the evidence as follows:

"Its admissibility is an exception to the general rule of evidence, which has its origin in the necessity of the case * * *. To the argument against their competency founded on the danger of deception and fraud, the answer is that such representations are competent only when made to a person of science and medical knowledge, who has the means and opportunity of observing and ascertaining whether the statements and declarations correspond with the condition and appearance of the persons making them, and the present existing symptoms which the eye of experience and skill may discover. Nor is it to be forgotten that statements made to a physician for the purpose of medical advice and treatment are less open to suspicion than the ordinary declarations of a party. They are made with a view to be acted on in a matter of grave personal concernment, in relation to which the party has a strong and direct interest to adhere to the truth." Id. 

See also Roosa v. Boston Loan Co., 132 Mass. 439, 440 (1882). This same rationale is expressed by OEC 803(4) in the requirements (1) that the statements be "made for purposes of medical diagnosis or treatment," and (2) that (at least for statements concerning the cause of a condition) they be "reasonably pertinent to diagnosis or treatment."

McCormick, Evidence 690-92, § 292 (2d ed 1972), written before the adoption of the Federal Rules of Evidence and the Oregon Evidence Code, observed:

"Although statements to physicians are not likely to be spontaneous, since they are usually made in response to questions, their reliability is assured by the likelihood that the patient believes that the effectiveness of the treatment he receives may depend largely upon the accuracy of the information he provides the physician.

"This strong assurance of reliability has caused some courts to expand the exception to include statements made by a patient to a physician concerning past symptoms. This seems appropriate, as patients are likely to recognize the importance to their treatment of accurate statements as to past as well as present symptoms. Wider acceptance of this expansion might well be expected, although at present more courts would probably admit the testimony for the limited purpose of explaining the basis for the physician's conclusion than would admit it to prove the fact of the prior symptoms.

*124 "The exception might be taken one step further to encompass statements made to a physician concerning the cause or the external source of the condition to be treated. In some cases the special assurance of reliability — the patient's belief that accuracy is essential to effective treatment — also applies to statements concerning the cause, and a physician who views this as related to diagnosis and treatment might reasonably be expected to communicate this to the patient and perhaps take other steps to assure a reliable response. * * * The greater number of courts probably still adhere to a position requiring the exclusion of any statements related to cause, although the better view would seem to be that statements as to the inception or general nature of the cause should be admissible insofar as they were reasonably pertinent to diagnosis or treatment." (First emphasis in original; second emphasis added; footnotes omitted.)

Although until fairly recently statements falling within two categories (viz., past symptoms and cause) were excluded by courts in many jurisdictions, the long-standing and widely recognized rationale supporting the admissibility of statements concerning present symptoms applies equally to past symptoms and — where it may be relevant to the form of treatment — to cause. It is that rationale and the circumstances in which the statements are made and not the characteristics of the categories within which these statements fall that assure the trustworthiness of statements admitted under this exception. The exception recognizes that a patient seeking medical treatment has a "strong motive" to provide truthful information and that "life and death decisions are made by physicians in reliance on such facts and as such should have sufficient trustworthiness to be admissible in a court of law." See United States v. Iron Shell, 633 F.2d 77, 83-84 (8th Cir.1980), cert. den. 450 U.S. 1001, 101 S.Ct. 1709, 68 L.Ed.2d 203 (1981); accord State v. Robinson, 153 Ariz. 191, 735 P.2d 801, 814 (1987) ("`indicia of reliability' sufficient to avoid a violation of the confrontation clause" could be "inferred" because statements fell within rule identical to OEC 803(4)); State v. Wyss, 124 Wis.2d 681, 370 N.W.2d 745, 757-59 (1985) ("the question of whether a hearsay exception is `firmly rooted' does not turn upon how long the rule has been accepted but rather how solidly it is grounded on considerations of reliability and trustworthiness — the very reasons for the right to confrontation"). See also State v. Maldonado, 13 Conn. App. 368, 536 A.2d 600, 604 (1988) (medical treatment exception "firmly rooted" (citing State v. Robinson, supra)).

In addition to the above, as previously discussed, the statements were also admissible under the "excited utterance" exception of OEC 803(2). The excited utterance exception is a firmly rooted traditional hearsay exception.

Mrs. Chatfield was unavailable. Her out-of-court statements to Dr. Mulkey were admissible under OEC 803(2) and (4) and bore "adequate indicia of reliability." Accordingly, Dr. Mulkey's testimony did not violate defendant's confrontation rights under either the Oregon or United States Constitution.

YOU DECIDE 9.8. Pless v. State
Pless argues that the court erred in admitting a similar transaction from April 2004, in which Pless was charged with failing to keep his pit bull dogs under restraint. Citing Hoffer v. State,[7] Pless contends that such similar transaction evidence was not relevant to show intent since the relevant Henry County ordinances were strict liability crimes, which required no showing of intent.

The complained-of evidence came from the same neighbor, who testified that on April *345 22, 2004, several of Pless's pit bull dogs were running unrestrained on her yard that day, leading her to call animal control. The responding animal control officer testified that he found one of the dogs unrestrained and accordingly issued Pless a citation.

Pless's characterization of this incident solely as a similar transaction ignores that this evidence helped establish that he allowed his dogs to become a public nuisance by repeatedly being found at large. Proof of such "at large" incidents that took place within the two years prior to the November 2004 accusation filed against Pless were relevant to show the charge of allowing the dogs to become a public nuisance. See Green v. State[8] ("`evidence of guilt . . . may extend to any day previous to the [accusation] and within the statute of limitation for the prosecution of the offense'"). See also OCGA § 17-3-1(d) (two-year statute of limitation for misdemeanors). Whether this evidence also constituted a similar transaction showing bent of mind or course of conduct relating to the July 14 and August 1 "failure to restrain" charges does not diminish its admissibility as proof of the "public nuisance" charge.

Furthermore, the evidence was certainly admissible as a prior difficulty between Pless and his neighbor. As stated in Appling v. State;
Unlike similar transactions, prior difficulties between the parties are not independent acts or occurrences, but are connected acts or occurrences arising from the relationship between the same people involved in the prosecution and are related and connected by such nexus. Evidence of a defendant's prior act toward the same victim . . . is admissible as evidence of the relationship between the victim and the defendant and may show the defendant's motive, intent, and bent of mind in committing the act against the victim which results in the charges for which the defendant is being prosecuted.

Finally, even in strict liability cases, prior similar acts may be admissible to show course of conduct or bent of mind. Putman v. State.[10] We conclude that the trial court did not abuse its discretion in admitting this evidence. See Brooks v. State[11] (applying an "abuse of discretion" standard to admission of similar transaction evidence).

4. Pless contends that the trial court erred in excluding evidence of prior difficulties between Pless and his neighbors, which evidence was supposedly found in police reports. Specifically, Pless claims he should have been allowed to introduce various police reports showing he had called police to investigate his complaints that unidentified persons had trespassed on his property over a period of time, during which trespasses they took pictures, opened doors, killed animals, and let animals loose.

Pless's argument fails for the simple reason that police reports showing prior incidents are generally, by themselves, inadmissible hearsay with no probative value. Fernandez v. Ga. Theatre Co. II.[12] The narrative portions of such reports, which is what Pless sought to introduce here, are "not facts that should properly be admitted under the business records exception to the hearsay rule." Brown v. State.[13] Moreover, Pless was unable to identify any of his alleged persecutors from these prior incidents, which incidents were therefore irrelevant in proving prior difficulties with his neighbors. Finally, Pless testified at length to all of these incidents at trial, and thus the police reports would have been cumulative in any case. The trial court did not abuse its discretion in excluding the reports. See Watson v. State[14] (applying *346 "abuse of discretion" standard to decision to exclude evidence).

YOU DECIDE 9.9. United States v. Reed
A. Simmons's Testimony

Not long after cooperating with the government and testifying at Reed's first trial, Simmons pleaded guilty and was sentenced. Once in jail, Simmons refused to continue cooperating with the government and declined to testify at Reed's second trial. The district judge admitted Simmons's testimony from Reed's first trial under the hearsay exception provided at Federal Rule of Evidence 804(b)(1).1 Simmons's prior testimony was read by a government agent and Reed maintains that this lent Simmons's testimony more credibility than it was due. Now Reed argues that even though the government made no attempt to compel Simmons's presence, the trial judge found Simmons unavailable and admitted his testimony from Reed's first trial. We review the district judge's ruling on the admission of prior testimony for an abuse of discretion. 

Under Rule 804(b)(1), once a declarant has been deemed unavailable, his former testimony may be admitted into evidence, as long as the party against whom the testimony is admitted had an opportunity and a similar motive to develop the testimony. According to Reed, Simmons was not really "unavailable" because the government procured Simmons's unavailability and that neither the government nor the court made any attempt to actually compel Simmons's testimony at the second trial. Specifically, Reed theorizes that the government purposely worked to ensure that Simmons would be sentenced before Reed's second trial so that it would lose any leverage it had to compel Simmons's continued cooperation. A review of the facts and the law suggests that the district judge's decision to admit Simmons's prior testimony was proper.

First, Simmons was unavailable. The definition of "unavailability" is provided in Federal Rule of Evidence 804(a)(1), which states that a declarant is unavailable if the declarant "persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so." However, Reed suggests that the government somehow procured Simmons's unavailability. "A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying." Fed. R. Evid. 804.

The government bears the responsibility of proving that Simmons was unavailable. "If there is a possibility, albeit remote, that affirmative measures might produce the declarant, the obligation of good faith may demand their effectuation." Id. (quoting Ohio v. Roberts, 448 U.S. 56, 74 (1980)). However, we have recognized that under Rule 804(a)(1) a testimonial privilege, such as the privilege against self- incrimination, is an independent ground of unavailability. See United States v. Kehm, 799 F.2d 354, 361 (7th Cir. 1986). Therefore, the rule is not that the government must do everything it can to get a witness to testify, only that it make a reasonable, good faith effort to get the witness into court. Furthermore, "'the lengths to which the prosecution must go to produce a witness . . . is a question of reasonableness.'" Roberts, 448 U.S. at 74 (citing California v. Green, 399 U.S. 149, 189 & n.22 (1970)). "The ultimate question is whether the witness is unavailable despite good-faith efforts undertaken prior to trial to locate and present that witness." 

There is nothing in the record to suggest that the government acted in bad faith or sought to procure Simmons's unavailability. In fact, from the record, it appears that the government made a good faith effort to get Simmons to testify. The government located Simmons, brought him to court, and asked him to testify at the second trial. Simmons was called to the stand to testify, but he refused to do so. Even though the government offered him additional credit toward his sentence to re-testify, Simmons stood firm in his refusal. Reed argues that the government should have either prevented Simmons from being sentenced before Reed's second trial or threatened to move the court to set aside Simmons's plea agreement. Neither Rule 804 nor reasonableness required the government to exercise either one of these options.

Additionally, the district judge, not the government, retained control over the date and time of Simmons's sentencing. And while the government could have found Simmons in violation of his plea agreement, it is not clear what this would have accomplished.3 Reed asks this court to believe that if the government had threatened Simmons with setting aside his plea agreement, this would have compelled Simmons to cooperate. This is pure speculation. Given that Simmons refused to testify despite the court's threatened sanctions, which could have resulted in the imposition of unknown penalties, it seems unlikely that he would have succumbed to the government's threats.

The district judge attempted to compel Simmons's testimony as well. Simmons was already in jail, and while a criminal contempt finding may not have posed a very serious threat to him, it was the court's only option. The court warned Simmons that if he refused to testify, he could be subjected to civil and criminal contempt, for which the penalty could include jail time. Simmons still refused to testify. Contrary to what Reed thinks, neither the government nor the court ultimately controlled Simmons's situation. Simmons made it clear that he would rather give up the possibility of a reduced sentence, be held in criminal contempt, and face the possibility of additional jail time, than testify for the government at Reed's second trial. The only weapons the government had available to it, in its attempt to compel Simmons's testimony, were the threat of more jail time or the possibility of less. It used one of those weapons and good faith requires nothing more.

Second, during the first trial Reed had ample opportunity to cross-examine Simmons and to impeach his credibility, and during the second trial he had the same motive to examine Simmons as he did during the first trial. Reed maintains that he did not have a similar motive to develop Simmons's testimony during the second trial since Simmons pled guilty and was sentenced between the first and second trial. Before a court can admit prior testimony under Rule 804(b)(1), it must find that the adverse party has a similar motive to develop the testimony by direct, cross, or redirect examination as it did when the testimony was originally given. Id. at 385. When considering whether this requirement has been met, courts look to the similarity of issues and the purpose for which testimony was given. Id. "Circumstances or factors which influence motive to develop testimony include '(1) the type of proceeding in which the testimony [was] given, (2) trial strategy, (3) the potential penalties or financial stakes, and (4) the number of issues and parties.'" Id. (citation omitted).

At the first trial, (1) Simmons testified and was cross-examined by Reed's counsel; (2) Reed's principal strategy was to impeach Simmons's credibility and to establish Reed's alibi; and (3) Reed was being tried for bank robbery and was subject to imprisonment. While the second trial initially included charges against a third co- defendant, the parties and issues remained essentially the same as during the first trial. The fact that Simmons was actually sentenced and received a downward departure after the first trial, does not really change Reed's motives on cross. Simmons had entered into the plea agreement well before the first trial and Reed knew that Simmons would be getting a substantial reduction in his sentence in exchange for his cooperation. He used this information to impeach Simmons on cross-examination. In addition, at the second trial, Reed admitted additional evidence in an attempt to impeach Simmons's testimony. As such, we conclude that the district judge acted reasonably in admitting Simmons's testimony under Rule 804(b)(1).

Having found that Simmons's testimony was properly admitted under Rule 804(b)(1), we need only briefly address Reed's Confrontation Clause argument. Reed asserts that because Simmons did not testify during the second trial, but the jury heard Simmons's testimony, Reed was denied his Sixth Amendment right to be confronted with one of the principal witnesses against him. The Confrontation Clause operates to restrict the range of admissible hearsay. "When a hearsay declarant is not present for cross-examination at trial, the Confrontation Clause normally requires a showing that he is unavailable. Even then, his statement is admissible only if it bears adequate 'indicia of reliability.'" Roberts, 448 U.S. at 66.

Confrontation Clause requirements are met when the prosecution can show (1) necessity (or unavailability of declarant) and (2) indicia of reliability. See id. at 65. In essence, to be lawful under the Confrontation Clause, the admitted prior testimony must come from an unavailable witness and be the type of hearsay that is "marked with such trustworthiness that 'there is no material departure from the reason of the general rule.'" Id. (citation omitted). The government has shown that Simmons was unavailable and since "reliability can be inferred without more in a case where the evidence falls within a firmly rooted hearsay exception," the second requirement, reliability, has been met as well. Id. at 66. Reed's rights under the Sixth Amendment Confrontation Clause were not violated by the admission of Simmons's prior testimony. We therefore reject Reed's argument that the district judge wrongly admitted Simmons's testimony under either Rule 804(b)(1) or the Confrontation Clause.

B. Reed's Testimony

During Reed's second trial, the government was permitted to read into evidence the entire transcript of Reed's testimony from the first trial. Before we address the merits of Reed's challenge to the district judge's decision to admit this testimony, a review of the procedural history relevant to this issue is in order. On February 23, 1999, prior to the second trial, the government submitted a motion in limine, indicating that it wanted to introduce limited portions of Reed's testimony from the first trial. Then, on June 4, 1999, the government submitted a second motion in limine seeking to preclude Reed (assuming he would not be testifying) from offering any of his testimony from the first trial under Federal Rule of Evidence 801, which requires such testimony to be offered by a party opponent. On the morning the trial was to begin, the government withdrew its February 23, 1999 motion, and the court granted the June 4, 1999 motion. At trial and without objection, the government introduced into evidence a transcript of Reed's entire testimony from his first trial. 

Reed's prior testimony was admitted as an admission of a party opponent under Federal Rule of Evidence 801(d) (2)(A), which provides that a statement is not hearsay and may be admitted when the statement in question is offered against a party and is the party's own statement. Reed now makes two general arguments

(1) each of the statements that the government sought to include were not against his interest and (2) the district judge erred when he failed to require redaction of Reed's testimony, so that only the statements against Reed's interest remained. However, neither of these arguments were raised on the record, at trial or during sentencing. As such, on appeal, we review the district judge's decision to permit the reading of Reed's entire testimony for plain error only. See United States v. McClellan, 165 F.3d 535, 552 (7th Cir. 1999).

Reed's first argument fails because, contrary to Reed's assertion, statements admitted under Rule 801(d)(2)(A) need not be inculpatory. See United States v. McGee, 189 F.3d 626, 631-32 (7th Cir. 1999). While Reed acknowledges that admissions need not be inculpatory, he argues that to be admissible under Rule 801(d)(2)(A), an admission must be contrary to the trial position of the party. This is not the law and Reed has not persuaded us that it should be. Id. Rule 801(d)(2)(A) merely renders a statement non- hearsay if it was made by the party against whom it is offered. As we stated in McGee, the statements need neither be incriminating, inculpatory, against interest, nor otherwise inherently damaging to the declarant's case. Rule 801(d)(2)(A) simply admits those statements made by one party, but offered as evidence by the opposing party. Therefore, the mere fact that the admitted testimony consisted of statements made by Reed, but offered by the government in its prosecution of him, makes Reed's testimony admissible under Rule 801(d)(2)(A).

Reed's second argument concerning redaction is equally unpersuasive. Reed suggests that because not all of the statements contained in Reed's prior testimony were against his interest, the court should have admitted only those portions of testimony that were expressly inculpatory and redacted all others. As explained above, Rule 801(d)(2)(A) does not require that any of the statements admitted be inculpatory. The government offered the entire transcript of Reed's testimony from the first trial against him as part of its prosecution. Therefore, admission of the entire transcript was proper under Rule 801(d)(2)(A), and redaction was not necessary. Reed was not unduly prejudiced by the reading of his former testimony, and the district judge did not commit plain error.

YOU DECIDE  9. 10.  Wilson v. State
The trial, witnesses testified that they had observed the appellant and Feltus leave by the back door of Ruben's, and that within a matter of seconds they heard what was thought to be a gunshot. Cleveland Ramsey stated that shortly after he heard the gunshot he observed Feltus come back into the club through the back door. At that time Feltus was holding his side with his hand, blood was gushing out between his fingers, and his clothes were covered with blood from his chest to his feet. As Feltus made his way to the bar, Dorothy Mae Willings rushed to help him, and he said to her, "Oh, Baby, I've been shot," and fell to the floor near the bar. Ramsey testified that Feltus had a large hole in his right chest area. Vera Maxine Bullock, the wife of one of the co-owners of the club asked Feltus who had shot him. After he was given a drink of brandy Feltus answered that Stan had shot him. At approximately 3:30 a.m., Merlin John Dingle, an officer of the Las Vegas Police Department, arrived at the scene. The officer observed that Feltus, who was covered with blood from the top of his chest to his shoes, was moaning, gasping and thrashing around on the floor; that there were large quantities of blood pouring from a wound in his chest; and that it took three men to hold him down. Officer Dingle knelt down and  stated, "Henry, this is Dingle. Who shot you?" Feltus responded, "Stan." This response was given two or three times. Officer Dingle then asked, "Do you mean Stanley Wilson?" The declarant nodded his head yes, and went "Um, hum."

Further attempts at conversation failed to evoke intelligible responses. Feltus died at 4:30 a.m., at the Southern Nevada Memorial Hospital. Dr. John C. Bovill testified that Feltus "[H]ad an obvious open massive wound of the right chest and you could see into the right chest, which is a little unusual." The doctor further testified that Feltus was conscious after he had arrived at the hospital and concluded that Feltus had the type of wound that frequently would cause death.

The trial court conducted a hearing, outside the presence of the jury, where the state's witnesses testified to facts surrounding the dying declaration of Feltus. After that hearing the trial court concluded that the declaration was made when Feltus was in extremis; that he was conscious of that condition, and that the state had laid a sufficient foundation for the presentation of the dying declarant's testimony. Ex parte Wheeler, 81 Nev. 495, 406 P.2d 713 (1965); State v. Telter, 65 Nev. 584, 200 P.2d 657 (1948); State v. Scott, 37 Nev. 412, 142 P. 1053 (1914). Over the appellant's objection the state's witnesses were then allowed to repeat the testimony before the jury.

The appellant contends that the trial court erred when it admitted such declarations into evidence. He further contends that the prosecutor committed reversible error when he asked one of the appellant's witnesses whether or not he had been convicted of a felony without having acceptable proof of that fact, and that an additional error was committed when the prosecutor, upon cross-examination of the appellant, asked a question which indicated that the appellant was a pimp.

The appellant conceded that the declarant was in extremis and realized that he was dying when he stated that the appellant had shot him. He further concedes that the trial court properly followed and applied the law of this state when it allowed testimony of the dying declaration before the jury, but he contends that the trial court erred when it did not require the prosecution to affirmatively prove, beyond a reasonable doubt, that the declarant believed in an Almighty Being and a life hereafter. The appellant insists that this requirement be added in this case because testimony was presented which tended to prove that the victim was a pimp.

The appellant is asking this court to establish an additional rule which would require the state to prove, through the introduction of affirmative evidence, that the presumption of truthfulness raised by the declarant's awareness of impending death is believable beyond a reasonable doubt. This we refuse to do. He misconceives the function of the court and jury. Once the trial judge reasonably finds, from the evidence, that there is a sufficient foundation to admit the dying declaration, then the statement is presented to the jury to be considered and weighed along with the credibility of the declarant.

As a general rule an accused, during the presentation of his defense is free to introduce whatever relevant evidence may be available to establish that the declarant was a person of dissolute and immoral character and in that manner discredit the dying declaration. Here the appellant did introduce testimony discrediting the victim, but because it was apparently discounted or disregarded by the jury, he asks us to impose upon the prosecution a burden of proof unheard of in the common law and unsupported by any authority, although he purports to rely on Barber v. Page, 390 U.S. 719, 88 S.Ct. 1318, 20 L.Ed.2d 255 (1968).

It has long been the established law in this state that dying declarations are competent evidence for or against the accused, upon preliminary proof of certain existing conditions. In State v. Scott, 37 Nev. 412 at 429, 142 P. 1053 at 1059 (1914), *349 this court said: "The question whether the alleged dying declarations were made under such circumstances as to render them admissible in evidence was in the first instance to be determined by the court upon the preliminary proof or predicate for their admission. All that was required to let the statements go to the jury was the making of a prima facie case that the utterances were made by the declarant when he was in extremis, and when he was fully conscious of that condition. However this may be, the ultimate facts and the weight, credence, and significance to be given to the statement when admitted is for the jury, and it is error to remove this question from their consideration. People v. Thomson, 145 Cal. 717, 79 P. 435; State v. Hendricks, 172 Mo. 654, 73 S.W. 194; 21 Cyc. 987."

In State v. Teeter, supra, a case where the facts were very similar to the case at hand, although the declarant lived for several days after he received the fatal wound, this court said: "The authorities, very generally, hold that for a court properly to conclude that the declarant making the statement believed death was impending, it is not necessary for the declarant to state to anyone, expressly, that he knows or believes he is going to die, or that death is certain or near, or to indulge in any like expression; * * *. It is sufficient if the wounds are of such a nature that the usual or probable effect upon the average person so injured would be mortal; and that such probable mortal effect is not hidden, but, from experience in like cases, it may be reasonably concluded that such probable effect has revealed itself upon the human consciousness of the wounded person, so that he knows, or strongly believes, that death impends. Wharton's Criminal Evidence, Eleventh Edition, Sec. 530, pp. 852-854, and the many cases cited."

Fundamentally we are precluded by the Nevada Constitution, Art. 1, Sec. 4,[1] from adopting any rule that would impinge upon the liberty of conscience and this applies equally to the dead as well as to the living.

In Barber v. Page, supra, cited by the appellant, the United States Supreme Court quotes with approval from Mattox v. United States, 156 U.S. 237, 242-243, 15 S.Ct. 337, 39 L.Ed. 409.

We quote with approval from a different part of that same case (Mattox v. United States, supra, 243-244, 15 S.Ct. 340): "The law, in its wisdom, declares that the rights of the public shall not be wholly sacrificed in order that an incidental benefit may be preserved to the accused.

"We are bound to interpret the constitution in the light of the law as it existed at the time it was adopted, not as reaching out for new guaranties of the rights of the citizen, but as securing to every individual such as he already possessed as a British subject, — such as his ancestors had inherited and defended since the days of Magna Charta. Many of its provisions in the nature of a bill of rights are subject to exceptions, recognized long before the adoption of the constitution, and not interfering at all with its spirit. Such exceptions were obviously intended to be respected. A technical adherence to the letter of a constitutional provision may occasionally be carried farther than is necessary to the just protection of the accused, and farther than the safety of the public will warrant. For instance, there could be nothing more directly contrary to the letter of the provision in question than the admission of dying declarations. They are rarely made in the presence of the accused; they are made without any opportunity for examination or cross-examination, nor is the witness *350 brought face to face with the jury; yet from time immemorial they have been treated as competent testimony, and no one would have the hardihood at this day to question their admissibility. They are admitted, not in conformity with any general rule regarding the admission of testimony, but as an exception to such rules, simply from the necessities of the case, and to prevent a manifest failure of justice. As was said by the chief justice when this case was here upon the first writ of error, (Mattox v. United States, 146 U.S. 140, 152, 13 S.Ct. 50, 36 L.Ed. 917) the sense of impending death is presumed to remove all temptation to falsehood, and to enforce as strict an adherence to the truth as would the obligation of an oath."

The High Court has clearly indicated that once the prosecution has clearly established that the declarant is in extremis and he is aware of that status, his statement is admissible, as an exception to the hearsay rule, to be considered by the jury. After the dying declaration has been presented to the jury, the accused then has wide latitude in impeaching the declarant and discrediting his dying statement, but the ultimate fact and the weight, credence and significance to be given to the statement is for the jury.

We now turn to the appellant's contention that the prosecutor committed reversible error, first when he asked one of the appellant's witnesses if he had ever been convicted of a felony, to which the witness replied in the negative; secondly, when upon cross-examination one of his questions posed to the appellant inferred that the appellant was a pimp. When those questions were asked, during the trial, the appellant neither objected to them, nor moved to strike them from the record. The trial court was given no opportunity to rule on their propriety or admissibility. Neither question was so inherently unfair or damaging as to require the trial court to sua sponte preclude them.

When an appellant fails to specifically object to questions asked or testimony elicited during trial, but complains about them, in retrospect upon appeal, we do not consider his contention as a proper assignment of error. Wyatt v. State, Nev., 468 P.2d 338 (filed on the 20th day of April, 1970); Cross v. State, 85 Nev. 580, 460 P.2d 151 (1969); Cranford v. State, 76 Nev. 113, 349 P.2d 1051 (1960); State v. Ceja, 53 Nev. 272, 298 P. 658 (1931).

Appellant's counsel were appointed to prosecute this appeal. We direct the trial court to give each of them the certificate specified in NRS 7.260(3), to enable them to receive compensation for their services rendered on appeal.

The judgment of the trial court is affirmed.

YOU DECIDE 9.11 United States v. Gray

Over Gray's objection, the district court admitted certain testimony concerning the *239 1974 murder of Stribbling, Gray's first husband. The jury heard testimony describing the crime scene and the autopsy results, as well as testimony from two men who claimed that Gray had solicited them (unsuccessfully) to kill Stribbling for money. Another witness testified that Gray had offered her money to provide Gray an alibi for the time of the murder. Finally, the jury heard testimony from one witness (in addition to Wilma Jean Wilson) who said that Gray had admitted shooting Stribbling. The district court instructed the jury that the evidence concerning the Stribbling murder was admitted only “as it may relate to the defendant's motivation with regard to the conduct alleged in this case relating to William Robert Gray. You may not consider it for any other purpose.” 
Gray contends that this evidence should have been excluded under FRE 404(b), which provides as follows:

    Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident....

    We have noted that “ Rule 404(b) is viewed as an inclusive rule, admitting all evidence of other crimes or acts except that which tends to prove only criminal disposition.” 

Evidence of “other crimes” is admissible under  Rules 404(b) and 403  if four conditions are satisfied. First, “[t]he evidence must be relevant to an issue, such as an element of an offense, and must not be offered to establish the general character of the defendant. In this regard, the more similar the prior act is (in terms of physical similarity or mental state) to the act being proved, the more relevant it becomes.” 
Second, “[t]he act must be necessary in the sense that it is probative of an essential claim or an element of the offense.” . Third, “[t]he evidence must be reliable.” Id. Finally, “the evidence's probative value must not be substantially outweighed by confusion or unfair prejudice in the sense that it tends to subordinate reason to emotion in the factfinding process.”  
    All four conditions are satisfied here. The Government was required to prove that Gray intentionally killed Robert Gray and then intentionally concealed her crime from Minnesota Mutual and LINA. The defense argued at trial, however, that Gray was merely a passive beneficiary of Robert Gray's death; she was not involved in his murder in any way; and the fact that she collected insurance proceeds under Robert Gray's policies was entirely coincidental. In light of the evidence proving that Gray killed Robert Gray, the evidence concerning the Stribbling murder was “useful as reducing the possibility that the [killing of Robert Gray] was done with innocent intent.” Thus, this evidence was relevant.

   Because a conviction of mail fraud requires proof that the defendant intended to defraud the victim the evidence concerning the Stribbling murder was also necessary. This evidence proved that Gray participated in the murder of her first husband with the assistance of Robert Gray and later collected insurance proceeds under her husband's policy. She later killed Robert Gray in order to eliminate the only witness to the Stribbling murder and to collect even more insurance proceeds. Although the Government  was not required to prove Gray's particular motive for killing Robert Gray, this evidence was probative of her intent to commit the murder and defraud the insurance companies.

    The evidence was also reliable. The jury heard testimony from Gray's friend Wilma Jean Wilson (to whom Gray confessed killing her first husband), other witnesses whom Gray solicited to kill Stribbling and to provide a false alibi for her, police officers who described the Stribbling murder scene, and insurance company representatives who explained how Gray benefitted from Stribbling's death. These witnesses testified under oath and were subject to cross-examination, such that Gray had ample opportunity to challenge the reliability of their accounts.

    Finally, the probative value of this evidence was not substantially outweighed by its prejudicial impact, “in the sense that it tend[ed] to subordinate reason to emotion in the factfinding process.” The district court excluded other evidence concerning the Stribbling murder and carefully limited the scope of the Government's case on this issue. In addition, the district court specifically instructed the jury that it could consider evidence concerning the Stribbling murder only in connection with the murder of Robert Gray and not for any other purpose. This evidence was probative, and although it was harmful to Gray, it was not unduly prejudicial. In sum, the district court did not abuse its discretion in admitting testimony concerning Gray's involvement in the Stribbling murder.

    The district court also admitted into evidence several out-of-court statements made by Robert Gray during the three months preceding his murder:

   Robert Gray's criminal complaint alleging that Goode had tossed a 9–millimeter handgun on the table at his house to provoke an argument;

   Robert Gray's criminal complaint alleging that Gray had tried to stab him with a knife and attack him with a club;

   Statements made by Robert Gray to Darnell Gray and a police detective, claiming that Gray and Goode had assaulted him in October 1990; and

   Statements made by Robert Gray to Rodney Gray claiming that Goode had pulled a gun on him outside a restaurant in September or October 1990.

 
   Although out-of-court statements ordinarily may not be admitted to prove the truth of the matters asserted, the doctrine of forfeiture by wrongdoing allows such statements to be admitted where the defendant's own misconduct rendered the declarant unavailable as a witness at trial. The Supreme Court applied this doctrine in Reynolds v. United States, stating that“[t]he Constitution gives the accused the right to a trial at which he should be confronted with the witnesses against him; but if a witness is absent by [the accused's] own wrongful procurement, he cannot complain if competent evidence is admitted to supply the place of that which he has kept away.” By 1996, every circuit to address the issue had recognized this doctrine.  804(b)(6), which took effect in 1997, codifies the common-law doctrine of forfeiture by wrongdoing as an exception to the general rule barring admission of hearsay evidence. Under Rule 804(b)(6), “[a] statement offered against a party that has engaged or acquiesced in wrong-doing that was intended to, and did procure the unavailability of the declarant as a witness” is admissible at trial. In order to apply the forfeiture-by-wrongdoing exception, the district court must find, by the preponderance of the evidence, that (1) the defendant engaged or acquiesced in wrongdoing (2) that was intended to render the declarant unavailable as a witness and (3) that did, in fact, render the declarant unavailable as a witness. The district court need not hold an independent evidentiary hearing if the requisite findings may be made based upon evidence presented in the course of the trial. 
   Gray contends that  Rule 804(b) (6) should not apply in this case because she did not intend to procure Robert Gray's unavailability as a witness at this trial. “Because the Federal Rules of Evidence are a legislative enactment, we turn to the traditional tools of statutory construction in order to construe their provisions. We begin with the language itself.” The text of Rule 804(b)(6) requires only that the defendant intend to render the declarant unavailable “as a witness.” The text does not require that the declarant would otherwise be a witness at any particular trial, nor does it limit the subject matter of admissible statements to events distinct from the events at issue in the trial in which the statements are offered. Thus, we conclude that Rule 804(b)(6) applies whenever the defendant's wrongdoing was intended to, and did, render the declarant unavailable as a witness against the defendant, without regard to the nature of the charges at the trial in which the declarant's statements are offered. Our interpretation of  Rule 804(b)(6)  advances the clear purpose of the forfeiture-by-wrongdoing exception. The advisory committee noted its specific goal to implement a “prophylactic rule to deal with abhorrent behavior which strikes at the heart of the system of justice itself.  More generally, federal courts have recognized that the forfeiture-by-wrongdoing exception is necessary to prevent wrongdoers from profiting by their misconduct.                                 
   Federal courts have sought to effect the purpose of the forfeiture-by-wrongdoing exception by construing broadly the elements required for its application. Although the Rule requires that the wrongdoing was intended to render the declarant unavailable as a witness, we have held that a defendant need only intend “in part” to procure the declarant's unavailability.                                                                                                           
   Like these applications of the forfeiture-by-wrongdoing exception, our interpretation of Rule 804(b)(6) ensures that a defendant will not be permitted to avoid the evidentiary impact of statements made by his victim, whether or not he suspected that the victim would be a witness at the trial in which the evidence is offered against him. A defendant who wrongfully and intentionally renders a declarant unavailable as a witness in any proceeding forfeits the right to exclude, on hearsay grounds, the declarant's statements at that proceeding and any subsequent proceeding.                                                                              

    Having rejected Gray's interpretation of  Rule 804(b)(6), we need only determine  whether the district court properly applied the Rule in admitting Robert Gray's out-of-court statements. Those statements were admissible only if the district court properly found, by a preponderance of the evidence, that (1) Gray engaged in some wrongdoing (2) that was intended to procure Robert Gray's unavailability as a witness and (3) that did, in fact, procure his unavailability as a witness. The district court in this case found that Robert Gray “was killed prior to the court date on November 15 and 16, and after the defendant was well aware of his status as a witness, justifies the inference that ... the killing was motivated ... to prevent [Robert Gray] from being available ... at court proceedings.”  These findings are supported by the evidence and are sufficient to warrant application of the  Rule 804(b)(6). Accordingly, the district court did not abuse its discretion in admitting testimony concerning out-of-court statements made by Robert Gray.

YOU DECIDE 9.12. State v. Ahmed
Ahmed argues that H.A.'s out-of-court statement to F.B. is inadmissible hearsay because it is not reliable. Ahmed contends that the court should have considered F.B.'s credibility, which it expressly did not, and that H.A.'s statement was not spontaneous or repeated, and lacked context.

The district court admitted F.B.'s testimony under the residual exception to the hearsay rule contained in Minn. R. Evid. 807.[1] The residual exception allows admission of statements that do not fall under the usual hearsay exceptions found in Minn. R. Evid. 803 and 804 but have "equivalent circumstantial guarantees of trustworthiness" upon a determination by the court that

(a) the statement is offered as evidence of a material fact;

(b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and

(c) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.

Minn. R. Evid. 807. The rule includes a notice requirement that is not in dispute here. See id.
Evidentiary rulings lie within the sound discretion of the district court. But whether the admission of hearsay evidence violates a defendant's rights under the Confrontation Clause is a question of law that we review de novo. Because H.A.'s statement is hearsay, we turn first to the question of whether admission of his statement violates Ahmed's Sixth Amendment rights. See Minn. R. Evid. 807 cmt. ("In criminal cases, offering hearsay statements against the accused from declarants who do not testify and are not subject to cross-examination, may implicate the constitutional right to confrontation.").

A. The Confrontation Clause is not implicated by the admission of H.A.'s statement.

The Sixth Amendment provides that "[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him." U.S. Const. amend IV; accord Minn. Const. art. 1, § 6. The Supreme Court determined in Crawford that the "Confrontation Clause test bars at trial all `testimonial' out-of-court statements when the accused is not afforded `a prior opportunity to cross-examine' the declarant."                                
   If a statement is not testimonial, then the Confrontation Clause is not implicated because the declarant is not a witness under the terms of the Sixth Amendment. Thus, the Confrontation Clause is only implicated here if H.A.'s statement to F.B. was testimonial. 
The district court determined that H.A.'s statement was not testimonial. We agree. Statements made to nongovernment questioners, who are "not acting in concert with or as an agent of the government" are considered nontestimonial. The interview at CornerHouse was arranged by the lead police investigator as a standard part of the investigation of child abuse. A police officer drove F.B. to CornerHouse. Therefore any statement made in the interview is arguably testimonial.                                                             
   But H.A. made his statement to F.B. when he first saw her in the lobby, outside of the interview room and before the interview began. Neither the police officer nor the social worker was involved in F.B.'s conversation with H.A. There was no evidence that F.B. was acting in any manner but on her own behalf when she asked H.A. about his injuries and who caused them. H.A. was expressing pain to a close relative from whom he expected help and comfort. On this record, the admission of his statement does not implicate Ahmed's Sixth Amendment right to confrontation.

B. The district court did not abuse its discretion in admitting H.A.'s statement under the residual hearsay exception.

"A determination that a statement meets the foundational requirements of a hearsay exception is reviewed for an abuse of discretion." The burden is on the defendant to show that the district court abused its discretion and that the defendant was prejudiced thereby. The residual exception allows admission of statements not falling under one of the accepted hearsay exceptions that have "equivalent circumstantial guarantees of trustworthiness." Minn. R. Evid. 807. In addition to making this determination of reliability, the district court must find that (1) the statement relates to a material fact, (2) the statement is more probative on that point than any other evidence that can be secured by reasonable methods, and (3) the admission of the statement serves the interests of justice and the general purpose of the rules of evidence. Minn. R. Evid. 807. "The court should make findings explicitly on the record unless there is a waiver, . . . or the basis of the ruling is obvious."                                                                                                                
   Here, the basis for the district court's ruling on the three enumerated factors is obvious and not contested. Because H.A. was incompetent to testify, F.B.'s testimony was material. It was more probative as to who committed the criminal act than other evidence adduced at trial and its admission served the interests of justice. Accordingly, the focus of our analysis is on Ahmed's challenge to the district court's reliability determination.

   In considering the reliability of statements offered under the residual exception, courts follow the "totality of the circumstances approach, looking to all relevant factors bearing on trustworthiness to determine whether the extrajudicial statement has circumstantial guarantees of trustworthiness" equivalent to other hearsay exceptions. This "totality of the circumstances" analysis derives from the Supreme Court's analysis of the residual exception in Idaho v. Wright, 697 U.S. 805 (1990).                                                               
    Ahmed argues that the district court abused its discretion by (1) failing to evaluate F.B.'s credibility when determining the reliability of the statement; and (2) determining that the statement is reliable despite its lack of spontaneity or repetition and its lack of sufficient detail to be informative. We disagree.                                                                         
    The relevant circumstances under rule 807 are "those circumstances actually surrounding the making of the statements." In child-abuse cases, these circumstances include whether the statement was spontaneous, whether the questioner had a preconceived idea of what the child should say, whether the statement was in response to leading questions, whether the child had any apparent motive to fabricate, whether the statements are of the type one would expect a child of that age to fabricate, whether the statement remained consistent over time, and the mental state of the child at the time of the statements.                                                                                                                       
   Ahmed relies on State v. Conklin, for the proposition that the credibility of the witness who testifies to the out-of-court statement is another circumstance that must be considered before reliability is determined. This reliance is misplaced. Although Conklin does direct the district court to consider the reliability of the witness who will testify to a child sex-abuse victim's hearsay statement, that case turned on the application of Minn.Stat. § 595.02, subd. 3 (1998), which specifically requires that the person to whom the statement is made be reliable.. The statute, by its terms, does not apply when the challenged statement is otherwise admissible under a rule of evidence.                                        
   A party seeking admission of an out-of-court statement under the residual exception must "establish[] that the totality of the circumstances surrounding the making of the statements show the statements were sufficiently trustworthy—  that is, that it is particularly likely that the declarant was telling the truth at the time of making the statements." The focus of rule 807 is the statement, not the testifying witness who heard the statement. Similarly, the analysis required by the rule focuses on whether the statement itself is reliable, not whether the person to whom the statement is made is reliable. That makes sense because the credibility of the testifying witness may be tested through cross-examination in court.                                                                                              
   The district court considered numerous factors in determining that H.A.'s statement had circumstantial guarantees of trustworthiness. The district court considered the fact that the statement was spontaneous and short, as it was in response to the pain caused by F.B.'s hug. H.A. later repeated his comments to many other family members. And though the statement was made a week after the events occurred, the district court pointed to the fact that this was the first time H.A. had seen his primary care-taker since this traumatic event. F.B. was one of the few Somali-speaking persons he had encountered in that week, and she understood what he said to her. F.B. used open-ended questions when she asked "what is wrong?" and "who did this?" The district court also considered the statement reliable because H.A. had no motive to fabricate. Given H.A.'s young age and the trauma of abuse, it is not unreasonable that he would keep his thoughts to himself until he was with someone he trusted. For similar reasons, it is not unreasonable that he would express pain to his grandmother, hoping for help, when he had not expressed it to other people. 
   On this record, we conclude that the district court did not abuse its discretion in determining H.A.'s statement to his grandmother was reliable and met the other requirements for admission under the residual hearsay exception.

CHAPTER 10

YOU DECIDE 10.1. Newman v. State
Newman argues that there was no justification for compelling Friedman to disclose statements that she claims are subject to attorney-client privilege. She asserts that the crime-fraud exception to the attorney client privilege, relied upon by the Court of Special Appeals, was never raised in the trial court because the trial judge only focused on the reasonableness of Friedman's prior disclosures under Rule 1.6. Newman asserts that allowing the Court of Special Appeals's decision to stand would irreparably damage the relationship between attorney and client.

A. The Application of the Attorney Client Privilege
The Scope of the Privilege
The Supreme Court has recognized the attorney client privilege as “the (1558-1603) and probably originated in the compulsion of witnesses to testify. Until 1776, it was not deemed to be a right of the client but rather was that of the attorney as a “point of honor” as an element of professional behavior. Id. In that year, “the House of Lords in the Duchess of Kingston's Trial (20 Howell, State Trials 355, 386 (1776)) ruled that her attorney, whom she had exempted from secrecy, was required to respond to questions about his conversations with her some three decades earlier, even though the attorney had demurred, raising the point of honor.” Id. This development effectively ended the use of the “point of honor.”

  During the latter half of the eighteenth century another theory evolved which recognized that the client held a privilege which prohibited the disclosure of client secrets by the attorney, rather than simply permitting the attorney to keep “the client's confidences as a professional prerogative.”  This theory rose to the forefront as the “point of honor” receded and soon was in use throughout the United States. Id., citing 8 J. Wigmore, Evidence, §§ 2290-91 (McNaughton Rev.1961); C. McCormack, Evidence, § 78 (2d ed.1972).

In 1862, in Fulton v. MacCracken, this Court stated that “[n]o rule is better established than ‘that communication which a client makes to his legal adviser for the purpose of professional advice or aid shall not be disclosed, unless by the consent of the client for whose protection the rule was established.’ ” We have stated that the privilege is an accommodation of the competing public interests of the need to promote candor in communications between attorneys and their clients and the general testimonial compulsion to divulge relevant evidence in the pursuit of truth and justice. It is so basic to the relationship of trust between an attorney and client that, although it is not given express constitutional protection, it is essential to a defendant's exercise of the constitutional guarantees of counsel and freedom from self-incrimination. Id.
The privilege is understood to be “a rule of evidence that prevents the disclosure of a confidential communication made by a client to his attorney for the purpose of obtaining legal advice.” In Harrison v. State, supra, we adopted Professor Wigmore's definition of the attorney-client privilege:

 (1) Where legal advice of [any] kind is sought (2) from a professional legal adviser in his capacity as such, (3) the communications relating to that purpose, (4) made in confidence (5) by the client, (6) are at his insistence permanently protected (7) from disclosure by himself or by his legal adviser, (8) except the protection [may] be waived.

 The common law privilege is codified in  the Maryland Code, which states, “A person may not be compelled to testify in violation of the attorney-client privilege.” Md.Code (1974, 2002 Repl.Vol.), The privilege, although essential to an effective attorney-client relationship, is not absolute. We have observed that “[o]nly those attorney-client communications pertaining to legal assistance and made with the intention of confidentiality are within the ambit of the privilege.” . This Court in Lansa v. State, observed, “[T]o make the communications privileged, they ... must relate to professional advice and to the subject-matter about which the advice is sought.” * (“[T]he privilege extends essentially only to the substance of matters communicated to an attorney in professional confidence.”

For a communication to be considered privileged, it cannot be intended for disclosure to third parties. We have recognized, however, that disclosure to third parties, or the presence of third parties during a communication, does not automatically destroy the privilege. 
Friedman's Disclosure Under  Rule 1.6. and the Attorney-Client Privilege
Whereas the attorney-client privilege addresses compelled disclosure of client secrets during judicial proceedings, client confidentiality under Rule 1.6 of the Professional Code relates to the attorney's general duty to maintain the confidentiality of all aspects of a client's representation. The attorney's duty to maintain the confidentiality of a client's communications is set forth in the Maryland Rules of Professional Conduct [hereinafter “MRPC”] Rule 1.6(a), which provides:

A lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except as stated in paragraph (b).

MPRC 1.6(a). It is subject, however, to significant exceptions:

(b) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal or fraudulent act that the lawyer believes is likely to result in death or substantial bodily harm or in substantial injury to the financial interests or property of another;

(2) to rectify the consequences of a client's criminal or fraudulent act in the furtherance of which the lawyer's services were used.

.

There is a subtle relationship between the confidentiality required under Rule 1.6. and the evidentiary rule of the attorney-client privilege.. The principle of confidentiality is given effect in both bodies of law. The attorney-client privilege applies in judicial and other proceedings in which an attorney may be called as a witness or otherwise required to produce evidence adverse to his client.. The rule of confidentiality embodied in  Rule 1.6, however, applies in all other situations that do not involve the compulsion of law. Rule 1.6 also is not limited to “matters communicated in confidence by the client but also to all information relating to the representation,” whether obtained from the client or through the attorney's independent investigation, MPRC 1.6., whereas the attorney-client privilege only protects communications between the client and the attorney. Therefore, Rule 1.6 prohibits the disclosure of any information pertaining to the representation of a client, but 5 does not operate to render information inadmissible at a judicial proceeding. Only communications subject to the attorney-client privilege cannot be disclosed under judicial compulsion.

In a case similar to the instant case, the Supreme Court of Massachusetts addressed the relationship between disclosure under a predecessor to Rule 1.6. and application of the attorney-client privilege in  Purcell v. District Attorney for the Suffolk District.. In that case, a client of Jeffrey Purcell, an attorney employed by Greater Boston Legal Services, threatened to burn down an apartment building where recently the client had been employed. Purcell determined that he “should advise appropriate authorities that [his client] might engage in conduct harmful to others,” and informed the Boston police. Id. At the client's trial, the prosecution subpoenaed Purcell to testify. Id. at 438. Purcell then filed an action requesting that the Supreme Court determine whether attorney-client privilege prohibited his testifying. .
In determining that a disclosure under DR 4-101(C)(3),5 the disciplinary rule in **333 effect prior to the adoption of Rule 1.6,  , did not make Purcell's testimony admissible, the court held that to permit such disclosures to then be used against the client at trial would cause lawyers to be “reluctant to come forward if they know that the information they disclose may lead to adverse consequences to their clients.” Id. at 440. Moreover, the court noted that the use of such disclosures could chill the free discourse between the lawyer and the client, thereby limiting the lawyer's ability to thwart threats in the future. Id. Thus, the court held that disclosure to prevent future harm to others is not sufficient to overcome attorney-client privilege. 

We agree with the Massachusetts Supreme Court that such disclosure is not sufficient to obviate the attorney-client privilege and admit the statements as evidence against the attorney's client, not only because of the chilling effect of the obverse, but also because it pits the attorney, as advocate and adviser, against the client, when the client is charged with a crime. To permit a Rule 1.6 disclosure to destroy the attorney-client privilege and empower the attorney to essentially waive his client's privilege without the client's consent is repugnant to the entire purpose of the attorney-client privilege in promoting candor between attorney and client. Moreover, it would violate our duty to “maintain the integrity of the legal profession.” Therefore, we hold that Friedman's disclosure pursuant to Rule 1.6. did not defeat Newman's assertion of the attorney-client privilege.

Communications Made with Landry in the Presence of Friedman
The parties do not dispute that two statements made by Newman in the presence of Landry, about which Friedman testified, occurred during the existence of Newman's attorney-client relationship with Friedman or that the statements were related to Newman's divorce and custody dispute. They also do not dispute that Newman retained Friedman to act in his capacity as an attorney on her behalf. Rather, they diverge about the effect of Landry's presence at sessions with Friedman during which she and Newman discussed “kill[ing] Lars, Arlen [Slobodow] would be blamed, and then he would go to jail ... planting evidence [of pornography] in [Slobodow's] house.”

As we have observed, generally the presence of a third party will destroy the attorney-client privilege. The mere presence of a third party, however, does not constitute a waiver of the privilege per se. Because the attorney-client privilege is held and waived by the client, our essential inquiry is “ ‘whether the client reasonably understood the conference to be confidential'notwithstanding the presence of third parties.” 
We find the analysis of the Supreme Court of Rhode Island, to be persuasive on this point. In that case, the court analyzed whether the presence of a defendant's parents during communications between the attorney and their son destroyed any attorney-client privilege. Examining whether the son reasonably understood the communications to be confidential, the court observed that his parents “occupied a vital role in his defense.” They facilitated the son's relationship with the attorney, accepted other offers of assistance on their son's behalf, and acted as his confidants through a “tense legal proceeding.” Id. The court relied upon those facts to determine that the son unequivocally intended that the communications in question remain confidential. Id. The fact that the third parties were the defendant's parents played no part in the court's conclusion.

The record in the case at bar indicates Newman's clear understanding that the communications made in the presence of Landry would remain confidential. Landry, as one of Newman's oldest and closest friends, accompanied Newman to Friedman's office in an attempt to “keep things more ... focused, ... to ease” the relationship between Friedman and Newman. Friedman testified that Newman was “distraught” over the possibility of losing custody of her children to their *308 father. He further testified that he “invited Margery [Landry] into the conversations [with Newman] because [he] wanted what [he] thought would be a cool head in the room.” Later, due to the content of the conversations in his presence between Landry and Newman, Friedman stated, “ [T]hat is why I had to bar Margery from coming into my office.” Thus, Friedman exerted his control over Landry's presence through his ability to invite her and also exclude her from the meetings.

Newman's acquiescence in Friedman's suggestion that Landry facilitate his meetings with her by providing a “cool head” cannot reasonably be interpreted as amounting to a waiver of her privilege, as the State suggests. Although Landry accompanied Newman to Friedman's office, there is nothing in the record to show that Newman suggested that Landry participate in her meeting with Friedman, and Friedman's testimony indicates that the opposite is true. We have held that “[o]nly the client has [the] power to waive the attorney-client privilege.”. Where the third party is acting at the attorney's behest, as Landry did in the present case, the client's consent to the third party's continued presence does not constitute waiver of the privilege because the decision to include the third party was not made by the client, but rather by the attorney. Therefore, Newman reasonably understood the communications in question to be confidential, and subject to the attorney-client privilege, because of Friedman's control over Landry's presence during their meetings.

Also, like Rosati's parents in Rosati v. Kuzman, supra, Landry acted as a source of support for Newman during divorce and custody proceedings which, according to all parties involved, were extremely contentious. She accompanied Newman to court proceedings, communicated directly with Friedman at Newman's direction, and assisted Newman in pursuing investigations  of Newman's sons' allegations of sexual abuse with the proper authorities. Thus, we can discern no  significant distinction between the circumstances of Rosati and the present case. Consequently, we find that Landry's presence during Newman's meetings with Friedman does not destroy Newman's attorney-client privilege.

The Crime-Fraud Exception and Its Application
The Court of Special Appeals found that Friedman's testimony about the content of his disclosure under MRPC Rule 1.6 was admissible under the crime-fraud exception to the attorney-client privilege. We disagree with the court's application of the exception.

The Restatement (Third) of the Law Governing Lawyers defines the crime-fraud exception as:

The attorney-client privilege does not apply to a communication occurring when a client:

(a) consults a lawyer for the purpose, later accomplished, of obtaining assistance to engage in a crime or fraud or aiding a third person to do so, or

(b) Regardless of a client's purpose at the time of consultation, uses the lawyer's advice or other services to engage in or assist a crime or fraud.

 We have never explicitly accepted the existence of a crime-fraud exception to the attorney-client privilege under Maryland law. Nevertheless, we agree with the Supreme Court's assessment that it would be an abuse of the privilege to permit the attorney-client privilege to “extend to communications ‘made for the purpose of getting advice for the commission of a fraud’ or a crime.”Thus, we hold that the crime-fraud exception applies in Maryland to exempt communications seeking advice or aid in furtherance of a crime or fraud, from the protection of the attorney-client privilege.

In the present case, the State suggests that we should opine that a statement of intention to commit a criminal or fraudulent act is equivalent to seeking advice or aid in furtherance of *310 committing that crime from an attorney, brings that utterance within the crime-fraud exception to the attorney-client privilege. We decline to so opine and join our colleagues on both the federal and state levels who have required more than a mere statement of the intent to commit a crime or fraud to trigger the crime-fraud exception to the attorney-client privilege. …To permit the mere statement of intent to defeat the attorney-client privilege would result in the exception swallowing the privilege.

The Court of Special Appeals only addressed the application of the crime-fraud exception to the communications disclosed by Friedman under  MRPC Rule 1.6. . There is nothing in the record indicating that Newman sought advice or assistance in furtherance of a crime when she stated her intention to kill her husband and children.6 Friedman testified that he disclosed communications with Newman in an attempt to thwart her plans. Moreover, Friedman stated that Newman's threats were typical in hotly contested custody proceedings. The State relies upon Friedman's fear that he was in danger of becoming an “accessory before the fact of murder if [he] didn't do something” to show that Newman consulted with Friedman “in furtherance” of a future crime or fraud. Although it shows that Friedman viewed Newman's threats as serious, the testimony relied upon by the State does little more, and does not establish that Newman consulted with Friedman for the purpose of obtaining assistance in furtherance of a future crime or fraud. Therefore, the communication disclosed by Friedman pursuant to MRPC Rule 1.6  is not subject to the crime-fraud exception and is privileged.

Although the Court of Special Appeals did not address the application of the crime-fraud exception to the communications in Landry's presence, we will so do. The State relies upon Friedman's testimony that he felt that he was being “sucked into their plan” by Newman and Landry, and that they “were bringing [him] into this relationship.” Those statements do not evidence any intent to seek assistance in furtherance of a crime, but rather only show that Friedman was uncomfortable with the content of the communications. The State's position that Newman solicited Friedman to assist her in her alleged scheme, or requested advice to accomplish it, is not supported in the record. Both the communication disclosed by Friedman pursuant to MRPC Rule 1.6 and the conversations held in the presence of Landry are privileged.

YOU DECIDE 10.2 Blackmon v. State 
After a jury trial held May 14-15, 1981, Blackmon was convicted of criminal mischief in the third degree.[1] He now appeals, claiming error by the trial court in permitting the state to introduce evidence concerning a confidential conversation between Blackmon and his counsel, Mr. Paul Canarsky. After careful consideration of the facts in this case, we agree that evidence of the conversation should not have been admitted.

During a recess in the trial, Blackmon and Canarsky had a conversation which was partially overheard by Alaska State Trooper Lowden, a judicial services officer who, at the time, was on duty as custodian of Blackmon. Trooper Lowden testified that he had seen Canarsky direct Blackmon to an area of the courtroom farthest from Lowden, which was about twenty-five feet away. He admitted that the conversation between Blackmon and Canarsky had the appearance of being private. Lowden further admitted that he was not invited to join the conversation, that Blackmon and Canarsky kept their backs turned toward him, and that both were whispering. Lowden stated that, of the entire conversation, he overheard only about eight or nine words.[2]
Over objection by defense counsel, Judge Stephen Cline permitted the prosecution to call Lowden as a witness to testify about the overheard conversation. The judge ruled that the conversation was not privileged, that it was relevant, and that its probative value outweighed its prejudicial effect.

The issue in this case requires us to determine whether the conversation between Blackmon and Canarsky was confidential and, therefore, privileged. The admissibility of Trooper Lowden's testimony as to what he overheard hinges on the issue whether the confidentiality of Blackmon's conversation with his attorney was preserved. *671 Alaska Rule of Evidence 503(b) defines the lawyer-client privilege, in part, as follows:

A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client, (1) between himself ... and his lawyer... .

The commentary to this rule states:

The requisite confidentiality of communication is defined in terms of intent... . The intent is inferable from the circumstances... . Taking or failing to take precautions may be considered as bearing on intent. "Communications which were intended to be confidential but were intercepted despite reasonable precautions remain privileged."

The essence of the lawyer-client privilege is thus that the client reasonably intend his communication with counsel to be confidential. The extent of precautions taken will normally be a useful indicator not only of actual intent to maintain confidentiality but also of the reasonableness of such an intent. Once a communication is determined to be confidential, the lawyer-client privilege may be asserted to prevent any person from testifying as to its substance. Weinstein, supra, ¶ 503(b)[02]. Early decisions reveal a reluctance to extend the lawyer-client privilege's full protection to situations involving passersby or eavesdroppers who overheard lawyer-client conversations. C. McCormick, Law of Evidence § 75, at 154 (2nd ed. 1972). However, there has been support in modern cases for extending the privilege where the client and his lawyer intended their communications to be confidential and where precautions to preserve confidentiality were reasonable under the circumstances. 

The facts in the present case plainly show that Blackmon intended to have a secret conversation with Canarsky. Reasonable precautions were, moreover, taken by him not to have the conversation overheard. All of the measures taken by Blackmon and Canarsky evidenced reasonable care on their part to maintain confidentiality.[3] The participants in this conversation were attempting to maintain confidentiality; that they were to a great extent successful is attested to by the fact that Trooper Lowden managed to hear only several words of the entire conversation between Blackmon and his lawyer. The trial judge even noted on the record that there must have been reliance on Blackmon's part that the situation was such that he could speak freely to his lawyer, since "otherwise he wouldn't have said what he said."

We must conclude, therefore, that the conversation between Blackmon and Canarsky was a confidential one for purposes of applying the lawyer-client privilege. Trooper Lowden should not have been allowed to disclose to the jury what he had heard; his testimony in this regard constituted prejudicial error. The conclusion that we reach is, we believe, necessary to assure that the constitutional right to effective assistance of counsel is not impinged.[4]
YOU DECIDE 10.3. In Re Verplank
Originally, Rev. Verplank undertook to perform this function personally, and the creation and enlargement of a staff to assist him were made necessary by the rapid increase in the number of applicants for such counseling. It is recognized that all of the members of the counseling staff are not ordained ministers; however, the proposed rule does not require such an attainment in order for the privilege to apply. The Advisory Committee note states that ‘(a) fair construction of the language requires that the person to whom the status is sought to be attached be regularly engaged in activities conforming at least in a general way with those of … an established Protestant denomination, though not necessarily on a full-time basis.’ . Under the circumstances here concerned, it would appear that the activities of the other counselors at the McAlister Center conform ‘at least in a general way’ with a significant portion of the activities of a minister of an established Protestant denomination, to the extent necessary to bring them within the privilege covering communications to clergymen.

Additionally, the relationship between Rev. Verplank and the other counselors at the Center appears to be closely akin to the relationships between a lawyer and the nonprofessional representatives that he engages to assist him in serving his clientele. It is clear, and proposed Rule 503, specifically provides, that the lawyer-client privilege covers such representatives. According to Wigmore, the inclusion of such representatives stems from the fact that their assistance is indispensable to the work of the attorney. Wigmore, 8 Evidence § 2301 (McNaughton rev. 1961). It seems to me that this analogy is applicable here, and that the failure of the proposed Rule 506 to make reference to ‘a representative’ of the clergyman is due to the fact that clergymen do not normally undertake counseling of this magnitude and thus do not employ such assistants.

On the basis of the foregoing, this court concludes that for Rev. Verplank to respond fully to the subpoena would necessarily entail revelation of protected confidences.

This court also believes that ‘reason and experience’ would justify recognition of a draft counselor-counselee privilege akin to that of the attorney-client privilege. The historic reason for the protection of attorney-client confidences is that the client, and ultimately society, are best served if the client receives competent legal advice. Full disclosure of all facts, without fear, is regarded as a necessary adjunct to that advice. This principle would seem to apply with equal force to the paralegal draft counselor-counselee relationship.

The system that has been created to administer the selective service laws has no place for attorney participation on behalf of the registrant. ABA Comm. on Unauthorized Practice of Law, Inform. Op. A (April 1968). However, these laws and regulations are voluminous and inherently complex, and the normal registrant could hardly be expected to ascertain his rights and responsibilities without help. And yet, his encounter with his draft board may be one of the most significant experiences in his life. Under these circumstances, it must have been intended, or at least recognized, by Congress that the registrant would seek aid from persons in the community who possess expertise in the field, whether those persons are attorneys or not.

The ABA report takes the position that since the selective service system contemplates the giving of advice about these laws and regulations by non-lawyers, state unauthorized practice laws may not interfere with that scheme. It is equally reasonable to extend the protection of privilege to the giving of such advice in order not to hamper unduly the system established by Congress.

Nevertheless, this court declines to recognize a draft counselor-counselee privilege *437 for two reasons. Initially, it is not necessary to this decision, since the court has concluded that the information from counselee files sought by the subpoena is within the ambit of the clergyman-communicant privilege. Secondly, Rule 501 of the proposed rules states that:

‘Except as otherwise required by the Constitution of the United States or provided by Act by Congress, and except as provided in these rules or in other rules adopted by the Supreme Court, no person has a privilege to:

‘(1) Refuse to be a witness; or

‘(2) Refuse to disclose any matter; or

‘(3) Refuse to produce any object or writing; or

‘(4) Prevent another from being a witness or disclosing any matter or producing any object or writing.’ 

This court has concluded that the proposed rules should be accorded substantial weight as evidence of the latest thinking in the area of privilege, and therefore, that only the privileges therein specified should be recognized in the absence of action by the Supreme Court or Congress. A draft counselor-counselee privilege is not contained in the proposed rules, and the attorney-client privilege therein provided specifically requires that the former be a person authorized (or reasonably believed to be authorized) to practice law. Consequently, this court declines to recognize a draft counselor-counselee privilege in this case, and the attorney-client privilege is too restrictive to cover such a relationship.

  Rev. Verplank also contends that his subpoena adversely affects First Amendment rights of freedom of speech and association. In would appear that and association. It would appear that in the operation of the McAlister Center. All citizens have a right to receive accurate, up-to-date information concerning the selective service system and army induction procedures, as well as a right to associate in order to obtain such information. 
Consequently, there is nothing inherently sinister in the efforts of the McAlister Center to collect and disseminate that material. This court also recognizes that in order for the Center to give valid advice to registrants, it must first obtain personal information from them. The possibility that such information will be revealed indiscriminately could certainly deter many registrants from seeking or receiving information from the Center. Production of lists of medical personnel acting as consultants to the Center may also have an adverse effect on the willingness of any adverse effect on the willingness of any professionals to be connected in any way with its activities. Thus, a definite impact on the exercise of First Amendment rights may be readily discerned.

5 The Supreme Court has considered conflicts between investigatory needs and First Amendment freedoms on several occasions. Where encroachment upon these freedoms is a threat, the court has imposed upon the Government the burden of demonstrating an ‘adequate foundation’ or ‘compelling need’ for the information sought. In Caldwell v. United States, , the Court of Appeals imposed a similar burden with respect to grand jury testimony which threatened to hinder the exercise of First Amendment freedoms. The Court of Appeals in Caldwell, adopted the following statement by the District Court:

‘When the exercise of the grand jury power of testimonial compulsion so necessary to the effective functioning of the court may impinge upon or repress First Amendment rights or freedom of speech, press and association, which centuries of experience  have found to be indispensable to the survival of a free society, such power shall not be exercised in a manner likely to do so until there has been a clear showing of a compelling and overriding national interest that cannot be served by any alternative means.’                         

The Government has neither advanced a foundation nor demonstrated a compelling need for the information sought by this subpoena. It has merely stated that its desires comprehensive information from Center files because it ‘is seeking evidence concerning the curious practice of certain ‘draft counselors; to send or refer Selective Service registrants to particular dentists, physicians, psychiatrists and others for assistance in evading military service.’ However, as pointed out by counsel for Rev. Verplank, numerous physical and mental disqualifications are contained in the selective service and army regulations. Therefore, there is nothing ‘curious' or illegal about seeking medical advice in order to determine the applicability of a particular regulation.

This court is in no sense critical of the subject grand jury investigation or of its purposes. However, the showing made for the need for the subpoenaed materials does not transcend the adverse effect on First Amendment rights.

On the basis on the foregoing, the motion to quash the subpoena to Rev. Gordon Verplank, as Custodian of Records, McAlister Center, Draft Counseling Center, is granted to the extent that it requires production of the records of counselees or lists of physicians, dentists, or psychiatrists to whom counselees have been referred.

YOU DECIDE 10.4. Arnold v. State
That court held that the trial court erroneously allowed the defendant's ex-wife to testify, over the defendant's objection, to (1) a telephone conversation between the defendant and a third party accomplice which was overheard by the ex-wife; and (2) that on the day following the fire for which the defendant was convicted of arson, she and the defendant drove his mother's car by the burned house to view the *526 damage. The Court of Criminal Appeals held that the marital privilege for confidential communications existed independently from the statutory disqualification under Title 15, § 311, Code of Alabama, and held that the ex-wife's testimony in both instances was inadmissible under the privilege, reversing the trial court.

At common law, the courts of Alabama have recognized two forms of the marital exemption, the rule of incompetency and the privilege against disclosure of confidential communications. Owen v. State, 78 Ala. 425 (1885); Sumner v. Cooke, 51 Ala. 521 (1874). Each form was designed to protect a particular aspect of the marital relationship and the application of each was governed by different rules. The rule of incompetency protected the harmony of the marriage, reflecting the age-old repugnance for the idea of convicting a man by his wife's testimony. On the other hand, the privilege of confidentiality protected the privacy of the marriage,the rights of the individual partners to the marriage rather than the institution of marriage itself. Comment, Questioning the Marital Privilege: A Medieval Philosophy in a Modern World . The two existed simultaneously, but independently, at common law. On September 28, 1915, the Alabama Legislature abolished the rule of incompetency and adopted the present statutory language which allows the spouse to testify voluntarily:

"The husband and wife may testify either for or against each other in criminal cases, but shall not be compelled to do so." Title 15, § 311, Code of Alabama.

Statutes in derogation or modification of the common law are strictly construed. Cook v. Meyer, 73 Ala. 580 (1883). Such statutes are presumed not to alter the common law in any way not expressly declared. Pappas v. City of Eufaula, 282 Ala. 242, 210 So.2d 802 (1968). Title 15, § 311, makes no mention of the common law privilege for confidential communications between husband and wife and can have no effect on the independent nature of that privilege. The Court of Criminal Appeals correctly held.

While Title 15, § 311, and the privilege for confidential marital communications are animals of the same species, in that they both protect the marriage, each is a different variety of that species. § 311 protects the witness, testimony may be given voluntarily despite the defendant's objection so long as it does not pertain to confidential matters. McCoy v. State, 221 Ala. 466, 129 So. 21 (1930). The spouse is incompetent as a witness until that voluntary election to testify is made and the right not to testify waived. De Bardeleben v. State, 16 Ala. App. 367, 77 So. 979, affirmed, 201 Ala. 523, 78 So. 877 (1918). The witness and the defendant must be married at the time the testimony is sought before the statute will apply. Wigmore on Evidence, Vol. II, § 610 (McNaughton Rev. 1961). The privilege for confidential communications, however, belongs to the communicating spouse, and he or she may prevent the other spouse from testifying to any conversation or action performed in the privacy of the marriage. Cooper v. Mann, 273 Ala. 620, 143 So.2d 637 (1962). And while the communication must have taken place during the marriage, there is no requirement that the witness and the defendant must be married at the time the testimony is elicited. The privilege protects the confidences of the individual partners to the marriage, and will continue to exist as it pertains to statements made during the marriage even after the marriage is terminated by death or divorce of the spouses.                                                                                                                                      
   In the instant case, the rule enunciated in Title 15, § 311, is inapplicable. Arnold and his wife are divorced and the statutory disqualification does not apply. The sole issue is the applicability of the privilege for confidential communications. By its nature, the privilege includes only those statements or acts made or performed by one party to the marriage in communicating with the other. It is the confidential nature of this day by day interchange between the husband and wife, made as a natural consequence of the peculiar relationship of marriage, which falls within the proper scope of the privilege. F. Wharton, Criminal Evidence, Vol. III, § 826 (12th ed. R. Anderson 1955). It is this confidential nature which is implicit in any application of the privilege, and it is well-settled that a statement made in the presence of (or directed to) a third party lacks that requisite confidentiality between the spouses. The privilege does not operate to exclude from evidence testimony by one spouse concerning an overheard conversation between the other and a third party.

Arnold's telephone conversation with his alleged accomplice was not a confidential communication between a husband and wife. The fact that it was overheard by the wife does not transform it into a confidential communication between the spouses. To the contrary, it was a communication between the husband and a third party. In this instance, the Court of Criminal Appeals was in error. On the other hand, as held by the Court of Criminal Appeals, the act of driving the automobile by the burned dwelling should be categorized as a communication between husband and wife and is privileged. It was an act performed with the confidence of the marriage in mind, and as such should be excluded.

CHAPTER ELEVEN
You Decide 11.1
Maryland v. Garrison .

Baltimore police officers obtained and executed a warrant to search the person of Lawrence McWebb and "the premises known as 2036 Park Avenue third floor apartment." When the police applied for the warrant and when they conducted the search pursuant to the warrant, they reasonably believed that there was only one apartment on the premises described in the warrant. In fact, the third floor was divided into two apartments, one occupied by McWebb and one by respondent Garrison. Before the officers executing the warrant became aware that they were in a separate apartment occupied by respondent, they had discovered the contraband that provided the basis for respondent's conviction for violating Maryland's Controlled Substances Act. The question presented is whether the seizure of that contraband was prohibited by the Fourth Amendment.  The trial court denied respondent's motion to suppress the evidence seized from his apartment,  and the Maryland Court of Special Appeals affirmed. The Court of Appeals of Maryland reversed and remanded with instructions to remand the case for a new trial.                                                                                                                                    

There is no question that the warrant was valid and was supported by probable cause.  The trial court found, and the two appellate courts did not dispute, that, after making a reasonable investigation, including a verification of information obtained from a reliable informant, an exterior examination of the three-story building at 2036 Park Avenue, and an inquiry of the utility company, the officer who obtained the warrant reasonably concluded that there was only one apartment on the third floor, and that it was occupied by McWebb. When six Baltimore police officers executed the warrant, they fortuitously encountered McWebb in front of the building and used his key to gain admittance to the first-floor hallway and to the locked door at the top of the stairs to the third floor. As they entered the vestibule on the third floor, they encountered respondent, who was standing in the hallway area. The police could see into the interior of both McWebb's apartment to the left and respondent's to the right, for the doors to both were open. Only after respondent's apartment had been entered and heroin, cash, and drug paraphernalia had been found did any of the officers realize that the third floor contained two apartments. . As soon as they became aware of that fact, the search was discontinued. All of the officers reasonably believed that they were searching McWebb's apartment. No further search of respondent's apartment was made.                                                                            

The matter on which there is a difference of opinion concerns the proper interpretation of the warrant. A literal reading of its plain language, as well as the language used in the application for the warrant, indicates that it was intended to authorize a search of the entire third floor. This is the construction adopted by the intermediate appellate court, and it also appears to be the construction adopted by the trial judge. One sentence in the trial judge's oral opinion, however, lends support to the construction adopted by the Court of Appeals, namely, that the warrant authorized a search of McWebb's apartment only. Appeals concluded that the warrant did not authorize the search of respondent's apartment and the police had no justification for making a warrantless entry into his premises. In our view, the case presents two separate constitutional issues, one concerning the validity of the warrant and the other concerning the reasonableness of the manner in which it was executed.  The Warrant Clause of the Fourth Amendment categorically prohibits the issuance of any warrant except one "particularly describing the place to be searched and the persons or things to be seized." The manifest purpose of this particularity requirement was to prevent general searches. By limiting the authorization to search to the specific areas and things for which there is probable cause to search, the requirement ensures that the search will be carefully tailored to its justifications, and will not take on the character of the wide-ranging exploratory searches the Framers intended to prohibit. Thus, the scope of a lawful search is "defined by the object of the search and the places in which there is probable cause to believe that it may be found. Just as probable cause to believe that a stolen lawnmower may be found in a garage will not support a warrant to search an upstairs bedroom, probable cause to believe that undocumented aliens are being transported in a van will not justify a warrantless search of a suitcase."      In this case, there is no claim that the "persons or things to be seized" were inadequately described or that there was no probable cause to believe that those things might be found in "the place to be searched" as it was described in the warrant. With the benefit of hindsight, however, we now know that the description of that place was broader than appropriate because it was based on the mistaken belief that there was only one apartment on the third floor of the building at 2036 Park Avenue. The question is whether that factual mistake invalidated a warrant that undoubtedly would have been valid if it had reflected a completely accurate understanding of the building's floor plan. Plainly, if the officers had known, or even if they should have known, that there were two separate dwelling units on the third floor of 2036 Park Avenue, they would have been obligated to exclude respondent's apartment from the scope of the requested warrant. But we must judge the constitutionality of their conduct in light of the information available to them at the time they acted. Those items of evidence that emerge after the warrant is issued have no bearing on whether or not a warrant was validly issued. [Just as the discovery of contraband cannot validate a warrant invalid when issued, so is it equally clear that the discovery of facts demonstrating that a valid warrant was unnecessarily broad does not retroactively invalidate the warrant. The validity of the warrant must be assessed on the basis of the information that the officers disclosed, or had a duty to discover and to disclose, to the issuing Magistrate. On the basis of that information, we agree with the conclusion of all three Maryland courts that the warrant, insofar as it authorized a search that turned out to be ambiguous in scope, was valid when it issued. The question whether the execution of the warrant violated respondent's constitutional right to be secure in his home is somewhat less clear. We have no difficulty concluding that the officers' entry into the third-floor common area was legal; they carried a warrant for those premises, and they were accompanied by McWebb, who provided the key that they used to open the door giving access to the third-floor common area. If the officers had known, or should have known, that the third floor contained two apartments before they entered the living quarters on the third floor, and thus had been aware of the error in the warrant, they would have been obligated to limit their search to McWebb's apartment. Moreover, as the officers recognized, they were required to discontinue the search of respondent's apartment as soon as they discovered that there were two separate units on the third floor and therefore were put on notice of the risk that they might be in a unit erroneously included within the terms of the warrant. The officers' conduct and the limits of the search were based on the information available as the search proceeded. While the purposes justifying a police search strictly limit the permissible extent of the search, the Court has also recognized the need to allow some latitude for honest mistakes that are made by officers in the dangerous and difficult process of making arrests and executing search warrants. The validity of the search of respondent's apartment pursuant to a warrant authorizing the search of the entire third floor depends on whether the officers' failure to realize the overbreadth of the warrant was objectively understandable and reasonable. Here it unquestionably was. The objective facts available to the officers at the time suggested no distinction between McWebb's apartment and the third-floor premises. For that reason, the officers properly responded to the command contained in a valid warrant even if the warrant is interpreted as authorizing a search limited to McWebb's apartment, rather than the entire third floor. Prior to the officers' discovery of the factual mistake, they perceived McWebb's apartment and the third-floor premises as one and the same; therefore their execution of the warrant reasonably included the entire third floor. Under either interpretation of the warrant, the officers' conduct was consistent with a reasonable effort to ascertain and identify the place intended to be searched within the meaning of the Fourth Amendment. 

You Decide 11.2
United States v. Johnson

Defendant Lee Erwin Johnson, who entered a conditional plea of guilty to one count of a felon unlawfully in possession of a firearm appeals the District Court's denial of his motions to suppress firearms and ammunition obtained during a warrantless state seizure and to suppress ammunition later seized pursuant to a federal search warrant. …
   On January 23, 1991, at approximately 2:00 p.m., Detroit police officers John Collins and Phillip Ratliff went to the defendant's apartment in Detroit, Michigan. The officers were responding to a call that a young girl  was missing and being held against her will at the defendant's apartment. Angela Skinner, 14, answered the door and told officers that the defendant had locked her in the apartment and would not release her. Skinner was alone, but was locked in the apartment behind an armored gate. The officers called their supervisor, Sergeant Aaron Carey for assistance. When Sergeant Carey arrived at the defendant's apartment approximately twenty minutes later, he authorized a forced entry. With the assistance of a neighbor's tools, the officers cut the padlock from the armored door and freed Skinner.
     After Skinner was freed, she informed the officers that the defendant had forced her to have sexual intercourse with him several times over the past four days and threatened to shoot her or her family if she tried to leave. Skinner also told the police the defendant had guns in the apartment and had used these guns to threaten her. Skinner then showed the officers where the defendant kept these guns. The officers seized three guns and ammunition from the defendant's closet. A full search of the apartment was not conducted at that time.
       The Detroit Police Department informed the Bureau of Alcohol, Tobacco,  and Firearms ("ATF") that they had seized guns from the defendant's home. After further investigation, the ATF concluded that there was probable   cause to believe that defendant was a felon unlawfully in possession of firearms. Thus, the ATF acquired a search warrant for the defendant's apartment for firearms, ammunition, documents and narcotics. On  February 1, the ATF agents searched the defendant's apartment and seized live rounds of ammunition and documents. However, no additional firearms were found. 
        Defendant was arrested and indicted on one count of unlawful possession of a firearm by a convicted felon and one count of unlawful possession of ammunition by a convicted felon . Defendant filed a  pretrial motion to suppress the firearms and ammunition seized by the Detroit police on January 23. However, the District Court refused to suppress the weapons seized, concluding that the seizure was justified by exigent circumstances and by Skinner's consent….
      In the inevitable discovery cases, evidence unlawfully obtained is admissible if the evidence would have been inevitably discovered by lawful means. However, to hold that simply because the police could have obtained a warrant, it was therefore inevitable that they would have done so would mean that there is inevitable discovery and no warrant requirement whenever there is probable cause.
     As the Ninth Circuit in United States v. Echegoyen, 799 F.2d 1271, 1280 n.7 (9th Cir. 1986), stated: "To excuse the failure to obtain a warrant merely because the officers had probable cause and could have inevitably obtained a warrant would completely obviate the warrant requirement of the fourth amendment."    
     The Seventh Circuit seems to have adopted the position the dissent argues for in United States v. Buchanan, 910 F.2d 1571, 1573 (7th Cir. 1990), where it held:

 

The issue in this appeal is whether the cocaine discovered when Buchanan's clothes were being packed would inevitably have been discovered through a search pursuant to a proper warrant. Nix v. Williams, 467 U.S. 431 1984). To answer this question, we must answer two subsidiary  questions: first, would the police have inevitably sought a search warrant for the room, and second, would a neutral magistrate have issued such a warrant. Because we answer both those questions in the affirmative, we hold that the motion to suppress evidence was properly denied, and we affirm the conviction.

We are unwilling to adopt such a radical departure from the Fourth Amendment warrant requirement precedent. 
    Nor does this case fit Nix v. Williams, 467 U.S. 431 (1984), since there was no other independent line of investigation or compelling facts illustrating that the guns would have inevitably been discovered. …

Suhrheinrich, J. dissenting
Even assuming a violation of defendant's Fourth Amendment rights in this case, I do not believe that the exclusionary rule should be applied. "If the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means . . . then the deterrence rationale [behind the exclusionary rule] has so little basis that the evidence should be received." Nix v. Williams, 467 U.S. (1984). This "inevitable discovery" exception to the exclusionary rule is based upon the principle that, although the government should not be  allowed to profit from its misdeeds, it should not be "put in a worse position simply because of   some earlier police error or misconduct." In Nix, as should be the case here, application of the exclusionary rule was found to be improper because "exclusion of evidence that would inevitably have been discovered would also put the government in a worse position, because the police would have obtained that  evidence if no misconduct had taken place." 
      This court has recognized that illegally seized evidence may be used at trial if the government shows that there is a reasonable probability that, based upon information known to the officers prior to the illegal search, the evidence inevitably would have been discovered by lawful means. 
       In the present case, it is indisputable that, immediately prior to the officers seizing defendant's weapons, the officers had sufficient probable cause upon which they could have obtained a warrant to search defendant's apartment for guns. I believe that there is sufficient evidence to support a finding that, but for their warrantless search, they would have obtained a warrant. Given the accuracy of the young girl's description and the fact that--by the defendant's own admission--the police could easily have secured the apartment for the short time needed to get a warrant, there can be no doubt that the guns would   have been found. See United States v. Buchanan (Collin), 910 F.2d 1571, 1574 (7th Cir. 1990) (defendant's cocaine inevitably would have been discovered because, had the officers not conducted their illegal search, they would have sought a warrant to search the hotel room--and that warrant would have issued--based upon their probable cause to believe that the defendant still had the gun with which he committed a murder some thirty-seven days earlier).
      Although the record before us is sketchy, I would hold that it contains facts sufficient to establish the inevitable discovery of defendant's weapons by lawful means. Even if not sufficient to conclude as a matter of law that the evidence is admissible, the record is certainly strong enough to warrant a remand in this case to enable the district court to make appropriate findings of fact on this issue;  …

Chapter Twelve
You Decide 12.1

People v. Triggs .

On the afternoon of December 19, 1970, Los Angeles Police Officer Richard Aldahl was on plainclothes patrol in Arroyo Seco Park in the City of Los Angeles. Accompanying Officer Aldahl were two fellow plainclothed officers. Officer Aldahl observed defendant enter the men's room in the park. About 10 minutes later, David Crockett was observed entering the same men's room. Defendant had not yet reappeared. About five minutes after Crokett's entrance into the men's room, the three officers entered the "plumbing access area" of the park's restroom building.  From a vantage point connected with this area Officer Aldahl was able to observe defendant orally copulating Crockett, while both Crockett and defendant were within a doorless toilet stall. 

Officer Aldahl testified at the preliminary hearing that he had entered the plumbing access area at the park about 50 times for the purpose of ascertaining if any criminal conduct was occurring in the adjacent men's room. Other than entering the restroom at a 10-minute interval, a circumstance the officer had seen many times before in an innocent context, neither defendant nor Crockett had committed any suspicious acts. Officer Aldahl agreed with defense counsel that he had entered the plumbing access area on this occasion "to make an observation in case there was a crime committed."
In Bielicki, a policeman used a pipe running through the ceiling to the roof to observe homosexual conduct inside the fully-enclosed stall of a pay toilet in an amusement park restroom. The pipe had been installed purely for observational purposes in response to the park owner's complaint to the vice squad. The policeman's observation in Bielicki was held by a unanimous court to be a search. We held that such constituted a search because only by means of the clandestine vantage point had the policeman "secretly observed activities of petitioners which no member of the public could have seen, as they were carried on within the confines of toilet booths each enclosed by three walls and a door." It was "undisputed that the activities of petitioners witnessed by [the arresting officer] were not 'in plain sight' or 'readily visible and accessible' . . . .". We further held that the search was unreasonable because the officer had begun his observations on the night in question with "no reasonable cause to arrest these petitioners. . . . [He] spied on innocent and guilty alike. Such a practice amounts to a general exploratory search conducted solely to find evidence of guilt, a practice condemned both by federal law [citations omitted] and by the law of this state. Lest Bielicki receive too restrictive a reading this court, again acting unanimously, decided Britt five months after Bielicki. The facts in Britt were substantially identical to those presented in the case at bench. The arresting officer had been stationed in the space between the ceiling of a department store restroom and the floor above. He was able to look down through two vents in the ceiling upon the toilet stalls in the men's room below. Each stall was enclosed by partitions and a door, but the enclosures stopped 8 to 12 inches from the floor. The arresting officer observed from his position an act of oral copulation by Britt and his codefendant who occupied adjacent stalls and committed the crime from kneeling positions through the gap between the partitions and the floor.

The People attempted to distinguish Britt from Bielicki on three points: first, the vents in Britt through which the officer peered had originally been installed for a  legitimate purpose; second, the toilets in Britt were free rather than pay toilets; and third, the activities observed in Britt were in "plain view" because of the gap between the partitions and the floor. These arguments were rejected: "The crucial fact in Bielicki was neither the manner of observation alone nor the place of commission alone, but rather the manner in which the police observed a place -- and persons in that place -- which is ordinarily understood to afford personal privacy to individual occupants."Because the decisions in Bielicki and Britt were justified in part as protecting "expectations of privacy," several subsequent appellate decisions have treated the presence or absence of a door to a toilet stall in which criminal conduct occurs as determinative of the legality of clandestine observation of that stall. Under such a concept of the law, it was reasoned that there is a presumption that conduct which could have been viewed by an officer from a place where the public had a right to be could not reasonably have been expected to be private. Language to the contrary in Britt which placed as much emphasis on the means of observation as on the place observed has been disregarded and Bielicki has been limited to its facts in this line of.In Crafts, the last of these "doorless stall" cases, the court concluded that denials of petitions for hearings by this court of such cases indicated our acquiescence in their results and our consequent retreat from Britt. Crafts was the principal authority relied upon by the court below in denying defendant's motion to suppress.

The People here urge us to hold that clandestine observation of doorless stalls in public restrooms is not a "search," and hence is not subject to the Fourth Amendment's prohibition of unreasonable searches. This would permit the police to make it a routine practice to observe from hidden vantage points the restroom conduct of the public whenever such activities do not occur within fully enclosed toilet stalls and would permit spying on the "innocent and guilty alike." Most persons using public restrooms have no reason to suspect that a hidden agent of the state will observe themThe expectation of privacy a person has when he enters a restroom is reasonable and is not diminished or destroyed because the toilet stall being used lacks a door.

Viewed in the light of Katz, the standard for determining what is an illegal search is whether defendant's "reasonable expectation of privacy was violated by unreasonable governmental intrusion." We do not retreat from our decisions in Bielicki and Britt and under the rationale of those opinions the suppression of the evidence used to convict defendant in the case at bench is required. As previously noted, Bielicki holds not only that general exploratory searches for evidence of guilt are violative of basic constitutional guarantee, but also that clandestine observations of the interior of toilet stalls are searches subject to Fourth Amendment strictures because occupants of toilet stalls can reasonably expect their activities within them to be private. We added in Britt that such observation remained a search and hence subject to the Fourth Amendment's ban against exploratory searches, even if the interior of the stall might have been open to view from areas accessible to the public.

We must remember in this regard that "both the United States Constitution and the California Constitution make it emphatically clear that important as efficient law enforcement may be, it is more important that the right of privacy guaranteed by these constitutional provisions be respected. [The] contention that unreasonable searches and seizures are justified by the necessity of bringing criminals to justice cannot be accepted. It was rejected when the constitutional provisions were adopted and the choice was made that all the people, guilty and innocent alike, should be secure from unreasonable police intrusions, even though some criminals should escape." In seeking to honor reasonable expectations of privacy through our application of search and seizure law, we must consider the expectations of the innocent as well as the guilty. When innocent people are subjected to illegal searches -- including when, as here, they do not even know their private parts and bodily functions are being exposed to the gaze of the law -- their rights are violated even though such searches turn up no evidence of guilt. Save through the deterrent effect of the exclusionary rule there is little courts can do to protect the constitutional right of persons innocent of any crime to be free of unreasonable searches.

Having concluded the clandestine observation challenged in the case at bench was a search, we reach the issue of the legality of that search. We may assume, without deciding, that the search fell within one of the limited class of searches for which a warrant is not required. Nevertheless, "[in] enforcing the Fourth Amendment's prohibition against unreasonable searches and seizures, the [Supreme] Court has insisted upon probable cause as a minimum requirement for a reasonable search permitted by the Constitution." Probable cause exists when at the moment officers make an arrest or conduct a search "the facts and circumstances within their knowledge and of which they had reasonably trustworthy information were sufficient to warrant a prudent man in believing that the [defendant] had committed or was committing an   offense. In the instant case it was conceded by the arresting officer that prior to embarking upon the search defendant had given authorities no cause to suspect him of criminal conduct aside from his prolonged stay in the restroom. It was also conceded that even this arguably suspicious behavior was susceptible to an innocent explanation. Since we have held that "events . . . as consistent with innocent activity as with criminal activity" are insufficient to support the legality of an investigative detention. Common] rumor or report, suspicion, or even 'strong reason to suspect'" have historically been inadequate to establish probable cause, and "that principle has survived to this day" in the law of the Fourth Amendment and the law of this state. Officer Aldahl therefore lacked probable cause to search the toilet stall occupied by defendant. His clandestine observation of defendant, "'prompted by a general curiosity to ascertain what, if anything,'" was going on within the restroom, was "manifestly exploratory in nature, and violates both the letter and spirit of the Fourth Amendment." Officer, and should have been excluded at trial.


You Decide 12.2 

United States v. Scott,   

Appellee was suspected by the Internal Revenue Service ("IRS") of involvement in a scheme to defraud the United States through the filing of false income tax returns. IRS agents systematically seized and combed through garbage bags left for collection in front of appellee's house. Their search revealed numerous shredded documents reduced to 5/32 inch strips, which when painstakingly pieced together produced incriminating evidence. The agents then used this evidence as the basis for establishing probable cause to request various search warrants. The search warrants were issued and executed, and the searches garnered additional evidence used to secure appellee's 47 count indictment.  Appellee moved to suppress the reconstructed documents as well as the evidence seized pursuant to the search warrants. Appellee argued that by shredding the documents he had manifested an objectively reasonable expectation of privacy in the shredded remnants which was protected by the Fourth Amendment, a contention that convinced the district court.  Both parties to this appeal as well as the district court rely on the same case as authority for their respective positions, California v. Greenwood, supra. This seminal case decided that the Fourth Amendment does not prohibit the warrantless search and seizure of garbage left for collection outside the curtilage of a home, except "if respondents [have] manifested a subjective expectation of privacy in their garbage that society accepts as objectively reasonable." We start out with the obvious proposition that what we are dealing with here is trash. More important is the fact that at the time the challenged evidence came into the hands of the authorities, it was public trash. That is, irrespective of whether appellee intended to keep secret the contents of the documents in question by shredding them, there can be no doubt that appellee also intended to dispossess himself of those documents once they were shredded, and to place their fractured remnants in a public area accessible to unknown third parties. The shredded documents were deposited in a public place and in the control of third parties, without any limitation as to their use. Trash collectors and others were at liberty to dispose of the trash in any manner they saw fit. They were also free to rummage through the garbage and explore its contents, whatever that might be. Any analysis of the expectation of privacy in the contents of the garbage must take into consideration these realities. Thus, it is appropriate to call the evidence at issue "public" trash because it was trash left for collection in a public place and over which its producer had relinquished possession. Greenwood recognizes that the search of trash left for collection in a public place does not offend societal values. Id. Therefore, appellee should have been forewarned that he did not have a legitimate expectation of privacy once his private garbage went into a public place because the contents of the garbage bags would not be exempt from public scrutiny. As the Court stated in Greenwood:

[H]aving deposited their garbage in an area particularly suited for public inspection and, in a manner of speaking, public consumption, for the express purpose of having strangers take it, (citation omitted), respondents could have had no reasonable expectation of privacy in the inculpatory items that they discarded.

In our view, a person who places trash at a curb to be disposed of or destroyed by a third person abandons it because "[i]mplicit in the concept of abandonment is a renunciation of any reasonable expectation of privacy in the property abandoned."  The fact that the abandoned property was partially destroyed by shredding, although constituting evidence of appellee's subjective desire or hope that the contents be unintelligible to third parties, does not change the fact that it is as a result of appellee's own actions that the shredded evidence was placed in the public domain. Had the shredded remnants been placed in a pile on the curb in front of the house, or even more doubtfully, had an errant breeze blown shredded documents from appellee's desk into the street into the open window of a passing police car, the government would certainly have been free to seize the incriminatory evidence without a warrant, and to use its contents without limitation against appellee. What we have here is a failed attempt at secrecy by reason of underestimation of police resourcefulness, not invasion of constitutionally protected privacy. There is no constitutional protection from police scrutiny as to information received from a failed attempt at secrecy. Appellee here thought that reducing the documents to 5/32 inch pieces made them undecipherable. It turned out he was wrong. He is in no better position than the citizen who merely tears up a document by hand and discards the pieces into the sidewalk. Can there be any doubt that the police are allowed to pick up the pieces from the sidewalk for use of the contents against that person? Should the mere use of more sophisticated "higher" technology in attempting destruction of the pieces of paper grant higher constitutional protection to this failed attempt at secrecy? We think not. There is no constitutional requirement that police techniques in the detection of crime must remain stagnant while those intent on keeping their nefarious activities secret have the benefit of new knowledge. A person who prepares incriminatory documents in a secret code [or for that matter in some obscure foreign language], and thereafter blithely discards them as trash, relying on the premise or hope that they will not be deciphered [or translated] by the authorities could well be in for an unpleasant surprise if his code is "broken" by the police [or a translator is found for the abstruse language], but he cannot make a valid claim that his subjective expectation in keeping the contents private by use of the secret code [or language] was reasonable in a constitutional sense. In our view, shredding garbage and placing it in the public domain subjects it to the same risks regarding privacy, as engaging in a private conversation in public where it is subject to the possibility that it may be overheard by other persons. Both are failed attempts at maintaining privacy whose failure can only be attributed to the conscious acceptance by the actor of obvious risk factors. In the case of the conversation, the risk is that conversation in a public area may be overheard by a third person. In the disposal of trash, the risk is that it may be rummaged through and deciphered once it leaves the control of the trasher. In both situations the expectation of privacy has been practically eliminated by the citizen's own action. Law enforcement officials are entitled to apply human ingenuity and scientific advances to collect freely available evidence from the public domain. The mere fact that appellant shredded his garbage before he placed it outside of his home does not create a reasonable heightened expectation of privacy under the Fourth Amendment. Appellant still discarded this garbage in an area particularly suited for public inspection and consumption. At most, appellant's actions made it likely that most third parties would decline to reconstitute the shredded remnants into a legible whole. The Fourth Amendment, however, does not protect appellant when a third party expends the effort and expense to solve the jigsaw puzzle created by shredding. The test for determining legitimacy of an expectation of privacy "is not whether the individual chooses to conceal assertedly private activity, but instead whether the government's intrusion infringes upon the personal and societal values protected by the Fourth Amendment."  The ultimate question in this respect is "whether, if the particular form of [conduct] practiced by the police is permitted to go unregulated by constitutional restraints, the amount of privacy and freedom remaining to citizens would be diminished to a compass inconsistent with the aims of a free and open society." For the reasons stated, and, we believe, following the strictures of Greenwood, such dangers are not found in the present case.
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STATE V. CARTER


.

In this appeal from a conviction of unlawful possession of a firearm, we consider what level of suspicion must precede police use of a drug-detection dog to sniff outside a bank of storage units within a fenced self-storage facility. The district court denied the motion of appellant Andre Lashon Carter to suppress the evidence of a firearm discovered when police, acting pursuant to a search warrant that was based in large part on the results of a dog sniff, searched his rented storage unit. The court of appeals affirmed, holding that the dog sniff was not a "search" because appellant had no expectation of privacy in the "semi-public" area outside his unit. Although we conclude that the dog sniff was not a "search" within the meaning of the Fourth Amendment to the United States Constitution, we hold that the dog sniff was a "search" within the meaning of Article I, Section 10 of the Minnesota Constitution. Because the governmental interest in the use of drug-detection dogs to aid law enforcement is significant, we hold that a dog sniff is an unreasonable search unless police have at least reasonable, articulable suspicion of criminal activity before conducting it. And because the police did not have such suspicion here, and there was no  probable cause to issue the warrant without the results of the dog sniff, we reverse appellant's conviction and grant a new trial.
    On June 10, 2002, a Saint Paul police officer arranged for a drug-detection dog to "sniff" outside a bank of storage units within a fenced self-storage facility. The dog sniff at Secure Mini Storage occurred approximately 4 weeks after a Minnesota Bureau of Criminal Apprehension (BCA) agent had observed what he believed to be suspicious activity at the facility. According to the agent, a white car bearing no license plates had entered the facility, left, and then re-entered as the female driver stared at police officers who were dressed in "raid gear." The agent believed that the driver was scouting or surveying the officers. The agent also observed that a blue sports-utility vehicle left the fenced storage facility at the same time as the white car.  The SUV displayed license plates registered to appellant's brother, Benjamin Carter.
      The agent relayed information about his suspicions to a Saint Paul police officer, who recognized Benjamin Carter's name from a drug-related investigation. The Saint Paul officer then consulted with Secure Mini Storage's manager, who said that Benjamin Carter and appellant each rented two units at the facility and sometimes visited their units several times a day. The Saint Paul officer then arranged for the June 10, 2002, dog sniff, apparently after securing permission from the facility's management to enter the fenced area immediately outside of appellant's units. The dog indicated that a controlled substance was inside one of those units. 
     Later that day, the Saint Paul officer applied for two search warrants--one for appellant's storage unit, the other for his home. The warrant applications did not identify the Secure Mini Storage manager by name, did not specify the dates when the manager was interviewed or when the BCA agent observed the suspicious activities, and did not explain why 4 weeks had elapsed between the suspicious activities and the sniff. The applications did allege that the Carters were gang members and had prior convictions for drug offenses--two convictions  for appellant in 1995 and 1997, and one for Benjamin in 1995. The applications also indicated that appellant had been convicted of possessing a pistol without a permit in 1995, and had three arrests, apparently not resulting in convictions, in 1994 and 1998. The warrant applications also referenced four arrests for Benjamin Carter from 1998 to 2001. Finally, as to the dog sniff, the applications stated that a dog "certified at narcotics detection … [had] indicated the presence of controlled substance from storage locker #2504," which was one of the units appellant rented. 
     A Ramsey County district judge signed the search warrant for the storage unit, authorizing seizure of, among other things, controlled substances and firearms; the judge also signed the search warrant for appellant's home, authorizing seizure of "keys which may be used to facilitate the distribution of controlled substances," financial records, documents, mail, and gang-membership indicia. 
     The next day, police officers first executed the warrant at appellant's home and seized a clear bag with a substance suspected  to be cocaine, a scale, $ 692 in currency, undeveloped film, a can of Mace, and various keys  and documents. Appellant was arrested at his home and taken to the Ramsey County jail. Later that morning, police officers executed the warrant at appellant's storage unit, where they seized two firearms, ammunition, and a nylon bag containing a stocking hat. No drugs were found. 
    Based on the firearms and ammunition seized from the storage unit, appellant was charged with illegal possession of a firearm. He brought a motion to suppress the firearms and ammunition, arguing that police officers lacked the suspicion required to conduct a dog sniff outside his storage unit and, without the results of the dog sniff, lacked probable cause to support the warrant. Appellant cited State v. Wiegand, , where we held that a police officer performing a traffic stop for a routine equipment violation must have reasonable, articulable suspicion of drug-related criminal activity before using a drug-detection dog to sniff the automobile's exterior.
    The district court denied the motion to suppress, ruling that the results of the dog sniff, appellant's criminal record, and his alleged frequent visits to the storage facility provided the "substantial basis" for probable cause needed to support a search warrant. The district court did not rule on whether probable cause existed apart from the results of the dog sniff. On April 21, 2003, appellant was convicted and sentenced to 60 months in prison. 
    The court of appeals affirmed appellant's conviction. The court held that the reasonable suspicion requirement in Wiegand did not apply because it was confined to situations where police officers attempt to "expand the scope or duration of an investigative stop beyond the investigation of an equipment violation that was the cause for the stop." The court concluded that appellant had no reasonable expectation of privacy in the "semi-public" area immediately outside the storage unit and, therefore, that the dog sniff in that area was not a search. 
    We granted review on the issue of what level of suspicion must precede a drug-detection dog sniff of an area outside a self-storage unit. 
     First, we examine whether evidence other than the results of the dog sniff provided a substantial basis for probable cause supporting the warrant for the storage-unit search. If there was independent probable cause, we would affirm appellant's conviction and save the constitutional questions concerning the dog sniff for another day. ("It is well-settled law that courts should not reach constitutional issues if matters can be resolved otherwise."). 
      When examining whether a search was supported by probable cause,  the ultimate question is whether there is a "fair probability that contraband or evidence of a crime will be found in a particular place." A district court's decision to issue a search warrant is reviewed for "whether the issuing judge had a substantial basis for concluding that probable cause existed." Because we examine the totality of the circumstances, "a collection of pieces of information that would not be substantial alone can combine to create sufficient probable cause." Nonetheless, in examining the issuing judge's basis for finding probable cause, we look only to information presented in the affidavit and not to information that the police possessed but did not present in the affidavit to determine whether there were "specific facts to establish a direct connection between the alleged criminal activity and the site to be searched." 
    The application for the search warrant for the storage units listed three factors besides the results of the dog sniff to support probable cause for the search: (1) appellant's criminal record, (2) a BCA agent's observations and suspicions from approximately 4 weeks earlier, and (3)   a statement from the Secure Mini Storage manager regarding appellant's rental of and frequent visits to his storage units. 
      A person's criminal record is among the circumstances a judge may consider when determining whether probable cause exists for a search warrant. Courts also occasionally consider arrests not resulting in conviction, as when the arrest "involves a crime of the same general nature as the one which the warrant is seeking to uncover." Id. But a criminal record, even a "long" one, is best used as "corroborative information" and not as the sole basis for probable cause. Convictions that are several years old are less reliable in providing a "fair probability" that contraband will be found in a place to be searched. 
    Appellant's most recent conviction, on May 1, 1997, was for possession of a controlled substance with intent to distribute. It occurred more than 5 years before the search warrant application. Appellant had one other drug-related conviction, in 1995, for possessing cocaine. His other conviction on April 17, 1995, was for possessing a pistol without a permit. In 1998, he was arrested for possessing cocaine and possessing a firearm as a felon, but he was not convicted of the charges. On October 6, 2001, a Saint Paul police officer, investigating gunshots fired at a gas station, stopped appellant's vehicle but did not arrest him. Taken as a whole, we conclude that appellant's criminal record does not provide probable cause for the search of the storage unit for drugs and weapons. 
    Next, we examine the BCA agent's observations and suspicions from 4 weeks before the search warrant application. The application for the storage-unit warrant failed to specify that the two vehicles considered suspicious by the BCA agent either entered or left the storage facility together. After appellant was charged, the Saint Paul police officer who signed the application for the search warrant testified ….that he had  been told by the BCA agent that the vehicles    left "together," but that testimony is irrelevant to our analysis because it was not known by the judge at the time the warrant was issued. We conclude that the BCA agent's suspicions do not provide probable cause. 

     Finally, we examine the storage facility manager's statement as to appellant's rental of and frequent visits to his storage units.  Statements from citizen witnesses may provide a basis for probable cause  when the witness is credible. In addition, the "freshness of the information" provided by the witness is an important factor for determining the probability that contraband or evidence of a crime will be found in a particular place. 
     Assuming that the manager's observations are reliable, it is unclear whether the information she provided regarding appellant's frequent trips to his storage units was "fresh." The application for the search warrant did not state when the manager provided the information or when appellant was observed to have frequently visited the storage facility. Further, there was no explanation in the warrant application as to why 4 weeks elapsed between the BCA agent's initial suspicions and the application for the search warrant. Finally, there may be many legitimate reasons to visit a storage unit frequently. Without more, the mere fact of frequent visits to a storage unit does not provide evidence of the "fair probability" that contraband is inside.. 
    As we have  said, our totality-of-the-circumstances approach permits us to find probable cause among several factors when one factor standing alone does not provide a substantial basis for supporting a search warrant.. Still, there must be a "direct connection" between the factors and the site to be searched. We cannot say that appellant's criminal record, the report of his frequent visits to his storage units, and his relationship with his brother provide a connection supporting probable cause to search his storage unit. 
    We hold that if the results of the dog sniff are excluded from the application for the search warrant, the remaining statements do not provide a "substantial basis" for probable cause supporting issuance of the warrant. Accordingly, we must necessarily determine the issue of whether the results of the dog sniff could be used to support the application for a search warrant. 
    We next consider whether a dog sniff outside a self-storage unit is a search under the Fourth Amendment to the United States Constitution. The Fourth Amendment ensures "the right of the people to be secure in their  persons, houses, papers and effects, against unreasonable searches and seizures." The right arises only when a person has a legitimate expectation of privacy in the place in question.  . "What a person knowingly exposes to the public, even in his own home or office, is not a subject of  Fourth Amendment protection."
    In  United States v. Place,  the United States Supreme Court suggested that the question of whether a dog sniff is a search depends in part on the level of the person's expectation of privacy in the place where the dog sniff occurs, and in part on the level of intrusiveness of the dog sniff. The Court held that because a traveler's expectation of privacy in a public airport is limited, and a trained drug-detection dog sniff is only minimally intrusive, a dog sniff of a traveler's luggage in a public place was not a search under the Fourth Amendment. The Court acknowledged that a person has a reasonable  expectation of privacy in luggage contents, but held that there is no such expectation in scents that may be detected at the luggage's exterior. 
     As for the intrusiveness of a dog sniff, the Supreme Court observed that a dog sniff "discloses only the presence or absence of narcotics." A dog sniff was described as "sui generis" because  there is "no other investigative procedure that is so limited both in the manner in which the information is obtained and in the content of the information revealed by the procedure." This reliance on the limited intrusiveness of a drug-detection dog sniff was reaffirmed in City of Indianapolis v. Edmond,  where the Court held that a dog sniff of a vehicle at a traffic checkpoint was not a search because it "does not require entry into the car and is not designed to disclose any information other than the presence or absence of narcotics." 
     We employed the Place-Edmond rationale in Wiegand where we held that a drug-detection dog sniff of a vehicle stopped for a routine equipment violation was not a search under the Fourth Amendment. We concluded that significant governmental regulation of automobiles and the fact that automobiles generally do not "serve as the repository of personal effects," meant that the driver of an automobile has a limited expectation of privacy in the automobile. 
     Place and Edmond were decided before Kyllo v. United States,  where the warrantless use of a thermal-imaging device on a home suspected of containing heat-emitting lamps commonly used to grow marijuana was held to be a search in violation of the Fourth Amendment. Appellant argues that Kyllo effectively overruled Place and Edmond. Appellant also suggests that a drug-detection dog is similar to the "sense-enhancement technology … not in general public use" that was  held impermissible in Kyllo, in part because the technology provided details that "previously have been unknowable without physical intrusion." But we rejected the same arguments in Wiegand, where we observed that a thermal imager is "a piece of technical equipment much different from a dog." We also distinguished Kyllo because it involved a home, where a person's expectations of privacy are most heightened. We observed:   

While Kyllo involved both the home and a piece of technical equipment much different from a dog, its reasoning suggests that a dog sniff of a home might lead a court to conclude that a search requiring probable cause took place.

      Recently, in  Illinois v. Caballes,  the Supreme Court confronted a situation similar to that in Wiegand. The Court emphasized its view that a drug-detection dog sniff is only minimally intrusive, deciding that the dog sniff of a vehicle lawfully seized on a public roadway "'generally does not implicate legitimate privacy interests'" under the Fourth Amendment because it "does not expose noncontraband items that otherwise would remain hidden from public view." The Court specifically determined that Kyllo is "entirely consistent" with Place.. The Court observed that while a heat-sensory device is "capable of detecting lawful activity" inside  a house, a dog sniff "reveals no information other than the location of a substance that no individual has any right to possess."  The Court clarified that the relevant inquiry is whether the investigative device used is capable of detecting lawful as well as unlawful activity inside a place that otherwise carries a legitimate expectation of privacy.  
    The Supreme Court has not addressed the precise question presented here, whether a drug-detection dog sniff outside of a storage unit is a search under the Fourth Amendment. All of the state and lower federal court decisions that have addressed that issue have concluded that a dog sniff outside a storage unit is not a search under the Fourth Amendment.  Those courts generally rely on two factors-that one who rents a storage unit has a limited expectation of privacy in the area immediately outside that unit and that a dog sniff for contraband is of limited intrusiveness. For example, in People v. Wieser, the Colorado Supreme Court held that a dog sniff outside a storage unit "does not expose noncontraband items that otherwise would remain hidden from public view." In  State v. Slowikowski, the Oregon Supreme Court also held that a dog sniff outside a storage unit is not a search because   the odors detected "were all entirely outside the locker, where anyone who tried could have detected them." Appellant has not cited a case in which a dog sniff outside a self-storage unit was held to be a search under the Fourth Amendment, nor has our research revealed one.
     Appellant argues that the privacy interest in a self-storage unit is greater than that in an automobile and is comparable to that in a home. We agree that the privacy interest in an area outside a fixed structure such as a storage unit is greater than that outside a mobile but temporarily stopped automobile. Unlike an automobile, a storage unit is not subject to substantial governmental regulation and is designed specifically for the purpose of storing personal effects in a fixed place. In addition, appellant's privacy interest at the time of the dog sniff was perhaps greater than in Wiegand, where the motorist already had been stopped for lawful reasons. 
     But we conclude that the expectation of privacy under the Fourth Amendment is less for a storage unit than for a home. Under the rationale  followed in  Kyllo and  Caballes for purposes of the Fourth Amendment, a person's expectation of privacy in a storage unit is limited because the unit is not a place where a person seeks refuge or conducts frequent personal activities. Our interpretation of the decisions of the Supreme Court and of the other courts that have considered the question leads us to conclude that a drug-detection dog sniff in the area immediately outside a self-storage unit is not a search under the Fourth Amendment. 
    Appellant urges us to hold that a dog sniff outside a self-storage unit is nevertheless a search under Article 1, Section 10 of the Minnesota Constitution,. which is textually identical to the  Fourth Amendment to the United States Constitution…. Accordingly, we must determine whether there are significant reasons why  the definition of a search should be broader under the Minnesota Constitution than we perceive it to be under the United States Constitution.
      We are free to offer protections under the Minnesota Constitution that are greater than those under the United States Constitution.. But we will not do so cavalierly. Because language used in the Fourth Amendment and  Minnesota Constitution is identical, we consider the decision of the Supreme Court to be of "inherently persuasive, although not necessarily compelling, force." 
     Courts in Pennsylvania and Alaska have examined the question that we confront and have determined that, although the dog sniff of a storage unit was not a search under the Fourth Amendment to the United States Constiution, it was a search under the comparable provisions of their state constitutions. These courts relied in part on persuasive arguments by Professor Wayne R. LaFave, who cautions against "totally unrestrained" use of dogs in law enforcement because of the growing recognition that dogs can provide "false alerts We are persuaded by the decisions of the courts in Alaska and Pennsylvania and our own Minnesota constitutional precedents that there are good reasons to guard against a police officer's random use  of a drug-detection dog to sniff in the area immediately outside of a person's storage unit, absent some level of suspicion of drug-related activity. We reach this conclusion by considering the strength of the expectation of privacy in a self-storage unit and the degree of intrusiveness of a drug-detection dog sniff in the area immediately outside that unit. 
     We conclude that a person's expectation of privacy in a self-storage unit is greater for the purpose of the Minnesota Constitution than it has been determined to be under the Fourth Amendment. This is particularly true of storage units like appellant's   that are equivalent in size to a garage and are large enough to contain a significant number of personal items and even to conduct some personal activities. Unlike an automobile or luggage, the dominant purpose for such a unit is to store personal effects in a fixed location. 
     We are mindful that a person's expectation of privacy in a self-storage unit does not extend to that which can be plainly seen or smelled from the area immediately outside the unit. But we consider the smell of that area to be "plain" only if a person is capable of detecting it. Stated another way, a renter of such a unit must expect that other people will lawfully be in the area outside the unit and will be able to smell plain odors emanating from the unit. But the renter need not expect that police will be able to bring to that area drug-detecting dogs that can detect odors that no person could detect. Such dogs do not enable a police officer to smell the odor, but instead, as in Kyllo, provide information to the police officer that was "previously … unknowable without physical intrusion." We conclude that the sniff of a drug-detection dog outside appellant's storage unit was a search for purposes of the Minnesota Constitution. 
    The conclusion that a dog sniff outside a self-storage unit is a search under the Minnesota Constitution requires us to consider what level of police suspicion is required before such a search will be considered reasonable when made without a warrant. Although the typical standard for suspicion necessary to support a warrantless search is probable cause to believe that a crime has been committed, we are persuaded by the reasoning of other courts and legal scholars that the standard of reasonable, articulable suspicion should also be considered in the process of balancing a person's privacy interests against the public's interest in effective criminal investigations. 
     The Alaska and Pennsylvania courts both have adopted a reasonable, articulable suspicion standard for the deployment of drug-detecting dogs to sniff outside a storage unit. In McGahan, the Alaska Court of Appeals held that "Alaska's more stringent protection of its citizens' privacy interests can still be assured if the reasonable suspicion standard is applied to canine searches of areas of public access exterior to commercial buildings."Similarly, the Pennsylvania Supreme Court held that requiring police officers to articulate "reasonable grounds" before undertaking a dog-sniff search of a storage  unit presents a workable constitutional "middle ground" that balances a person's expectation of privacy against the government's interest in using dogs to detect illegal drugs. We commend the Pennsylvania court's observation that

on the one hand, much of the law enforcement utility of such dogs would be lost if full blown warrant procedures were required before a canine sniff could be used; but on the other, it is our view that a free society will not remain free if police may use this, or any other crime detection device, at random and without reason.


We recognize that the government has a significant interest in the use of drug-   detection dogs in aid of law enforcement. For that reason, we adopt the holding of the Pennsylvania Supreme Court:

 [A] narcotics detection dog may be deployed to test for the presence of narcotics [in the area outside a storage unit] where: 
 
1. the police are able to articulate reasonable grounds for believing that drugs may be present in the place they seek to test; and 
 
2. the police are lawfully present in the place where the canine sniff is conducted.


Because police did not articulate reasonable suspicion that drugs were present in appellant's storage unit, we hold that the deployment of a drug-detection dog was an unreasonable search under the Minnesota Constitution; that the evidence resulting from the dog sniff was unlawfully obtained and must be suppressed; that the application for a warrant to search the storage unit was not otherwise supported by probable cause; and that, accordingly, the evidence seized during the search of the storage unit was unlawfully obtained and must be suppressed. Because the error in admitting the seized evidence was prejudicial to appellant, we reverse his conviction and remand for a new trial. 

Reversed and remanded. 

ANDERSON, G. Barry, J., not having been a member of this court at the time of submission, took no part in the consideration or decision of this case. 

PAGE, Justice (concurring specially).

I concur in the result reached by the court, but write separately to voice my disagreement with the court's holding that the police need only reasonable, articulable suspicion before conducting a dog sniff outside a storage unit. …I believe that probable cause, instead of reasonable, articulable suspicion, is the proper standard for dog sniff cases. 

ANDERSON, J. dissenting  


I respectfully dissent. I would affirm   the conviction, concluding that the information contained in the search warrant affidavit, including the dog sniff, provided   a substantial basis for the issuing judge to conclude that there was probable cause to search the storage unit.
       Except for two other states, we are alone in construing the state constitution to mean that a dog sniff in the semi-public area outside a self-storage unit constitutes a search. All courts that have considered the issue have concluded that under the  Fourth Amendment no search occurs in this circumstance. These decisions are based on  United States v. Place in which the United States Supreme Court held that the exposure of luggage to a trained drug-detection  dog at an airport did not constitute a search within the meaning of the Fourth Amendment. We recently held that a dog sniff around the exterior of a legitimately stopped motor vehicle is not a search requiring probable cause under either the Fourth Amendment or Minnesota Constitution. In so holding, we found no sound basis for rejecting the United States Supreme Court's approach, noting that Place "was not a radical or sharp departure from precedent."
    The Fourth Amendment and Minnesota Constitution and, protect a person's legitimate expectations of privacy against unreasonable government intrusions.. A legitimate expectation of privacy is, in the words of Justice Harlan, "one that society is prepared to recognize as 'reasonable.'"
     Applying this fundamental approach to what constitutes a legitimate expectation of privacy protected by the constitutional   proscription against unreasonable searches and seizures, I would conclude that the use of a trained drug-detection dog outside Carter's storage unit did not constitute a search. As the renter, Carter doubtless had a legitimate expectation of privacy in the storage unit itself. We are concerned, however, with whether Carter had a legitimate expectation of privacy in the air outside the unit, in a semi-public walkway. The expectation-of-privacy analysis "necessarily requires consideration of the particular privacy interests in [that] place." 
   The area where the dog sniff was conducted is a semi-public walkway that is accessible to renters of other storage units, the management of the facility, and individuals there by consent. Carter had no ability to limit their access to and use of the walkway, and he has not questioned the legitimacy of police presence there. Additionally, Carter was at the unit only periodically, and he obviously did not live there. I fail to see   what "sense of security," or legitimate expectation of privacy, Carter might possibly have had in the air in the semi-public area outside his storage unit. 
    It is not enough to say that the privacy interest in a storage unit is heightened because it is designed as a repository for personal effects. The same is true of luggage and the trunk of an automobile, and once they are immobilized, a dog sniff of them does not constitute a search under Place and Wiegand. A stopped vehicle additionally implicates the privacy interests of its occupants, and persons, no less than their effects, are constitutionally protected from unreasonable searches. 
     The majority implies that Carter had a legitimate expectation of privacy outside his storage unit on indications that drug-detection dogs may be more fallible than previously supposed. ….Whether fallible or not, dog sniffs still constitute a limited intrusion, revealing nothing else inside the structure that might implicate a legitimate expectation of privacy. 
     Quoting Kyllo v. United States, the majority also bases its holding on the ground that drug-detection dogs provide information that was "previously unknowable without physical intrusion." Kyllo, however, involved a thermal-imaging device that could detect lawful activities within a home in which individuals have an obviously legitimate expectation of privacy. By contrast, a dog sniff is limited to revealing only the presence of contraband. Because any interest in possessing contraband is not one that society considers legitimate, a sense-enhancing technique that only reveals the presence of contraband "'compromises no legitimate privacy   interest.'" As the Supreme Court stated in Caballes: "Critical to [the Kyllo] decision was the fact that the device was capable of detecting lawful activity-in that case intimate details in a home  …The legitimate expectation that information about perfectly lawful activity will remain private is categorically distinguishable from [a person's] hopes or expectations concerning the nondetection of contraband….. 
      I am also concerned over what today's decision portends for "plain smell" observations made in public or semi-public areas generally. Examples include the use of bomb-detection dogs to sniff for explosives, and humans detecting the odor of a decaying body or a methamphetamine laboratory. Under the approach taken by the majority, an individual may have a legitimate expectation of privacy in a particular space for some purposes but perhaps not for others, and the police and lower courts are provided little guidance in determining whether a particular intrusion into that  space constitutes a "search" or not under the Minnesota Constitution. …
        Finally, even applying the majority's rationale, I would conclude that the police had reasonable suspicion to justify a dog sniff of Carter's storage unit. The police were conducting an ongoing investigation into suspected drug dealing and firearms possession by Carter and his brother, both of whom had prior convictions and arrests for controlled substance and weapons offenses. Both of the brothers rented units at the storage facility; they sometimes were there several times a day; and sometimes Carter and his brother were seen together at Carter's storage unit. A few weeks beforehand, a BCA agent observed suspicious activity at the facility involving two cars, one of which was registered to Carter's brother. And only a few days before the dog sniff, Carter had again been allowed use of his storage unit after paying arrearages in rent. 

For all of these reasons, I would affirm the conviction.
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United States v. Swindel, 

The officers in this case, although lacking reasonable suspicion of Swindle's criminal activity, ordered him to pull his car over. He did not immediately do so, subsequently breaking two traffic laws and throwing a bag of drugs out of his window before being apprehended while fleeing on foot. Swindle argues that the police seized him the moment they ordered him to pull over, and that the drugs therefore should have been suppressed as the fruit of an unconstitutional seizure. The government argues that the officers did not seize Swindle until they physically apprehended him, and that his behavior by then furnished ample grounds for his arrest. Constrained by relevant Supreme Court decisions, we affirm the judgment of the district court. Four Buffalo police officers assigned to an FBI career criminal task force were patrolling the city in an unmarked car on June 11, 2002, in search of Kenneth Foster-Brown, a fugitive wanted for dealing drugs. All four officers had on previous occasions encountered Foster-Brown, a black man who was 5'8" tall and at the time weighed 145 pounds. Defendant-appellant Swindle, also a black man, is 6'1" tall and in June 2002 weighed 215 pounds. During their patrol, the officers saw a black Pontiac Bonneville, a model of car that Foster-Brown had previously been seen "near" but had never been known to drive. The officers saw the car come to a halt in front of a known drug house that Foster-Brown had supplied in the past. The officers stopped their car and watched as a black man got out of the Bonneville, entered the house, left a short time later and drove away. The officers were unable to tell whether the man was Foster-Brown. In fact, the man in the Bonneville was Swindle. Thinking that he might be Foster-Brown, the officers followed in their car. Within a minute, by activating their police strobe light, they ordered Swindle to pull over. Swindle disobeyed the officers' order to stop and kept driving. As he did, he violated two traffic laws by crossing a double yellow lane divider and driving the wrong way on a one-way street. Swindle also reached into the visor above the driver's seat, attempted to throw something out of the window and ultimately succeeded in throwing a plastic bag out of the car. The bag was found to contain 33 smaller bags of crack cocaine. Swindle eventually pulled over and fled on foot. The police apprehended him in a yard and placed him under arrest. He was charged with unlawful possession of a controlled substance with intent to distribute, in violation of 21 U.S.C. § 841(a)(1). Swindle moved to suppress the drugs on the ground that they were the fruit of an illegal seizure. A magistrate judge held a hearing at which one of the arresting officers and Swindle testified. According to the officer, the man who entered the drug house was a "dark skinned black male, approximately six foot tall, wearing a white muscle shirt, T shirt." The officer admitted that he knew Foster-Brown to be a "5'8", 150 pound[] . . . black male." The officer also conceded that when Swindle was ordered to pull over, Swindle "had violated no Vehicle and Traffic law at that time." Moreover, when asked whether he had seen Swindle "do anything illegal in any way, shape or form that day," the officer answered: "Not prior to activating the courtesy light." Further, the officer was asked "what was . . . your reason, the sole reason you activated your emergency light at that point?" He answered: "To ascertain if, in fact, Mr. Swindle was, in fact, Kenneth Foster Brown." Swindle testified that he was 24 years old, 6'1" tall and weighed 215 pounds on June 11. The government did not rebut or attempt to discredit this testimony.  On appeal, Swindle argues that the drugs he threw from his car should have been suppressed as the fruit of an illegal seizure. Swindle claims that he was seized at the "moment the emergency overhead lights went on" in the officers' vehicle, at which time the police lacked reasonable suspicion to order a stop. The government argues that Swindle was not seized for Fourth Amendment purposes until the officers "physically grabbed him in the yard," by which time Swindle's behavior had generated probable cause for an arrest. The district court ruled for the government, finding that Swindle was not "seized" within the meaning of the Fourth Amendment until the officers physically apprehended him. Accordingly, the court ruled that the drugs Swindle discarded prior to his capture were admissible.  Swindle asserts—and the government does not dispute—that the officers initiated a Terry stop of Mr. Swindle when, with overhead emergency lights activated, they tried to pull over his vehicle. We agree that any reasonable driver would understand a flashing police light to be an order to pull over, although the Supreme Court has said that such an order would not give rise to a "stop" unless the driver submitted to the order or was physically apprehended. The "[t]emporary detention of individuals during the stop of an automobile by the police, even if only for a brief period and for a limited purpose, constitutes a `seizure' of `persons' within the meaning of [the Fourth Amendment]." An "automobile stop is thus subject to the constitutional imperative that it not be `unreasonable' under the circumstances." In other words, "the police can stop and briefly detain a person for investigative purposes if the officer has a reasonable suspicion supported by articulable facts that criminal activity `may be afoot,' even if the officer lacks probable cause." The magistrate judge—whose recommendations the district court adopted in their entirety—concluded that Swindle's presence at a known [drug] house for a short period of time; failure to pull over upon activation of police emergency lights; act of reaching into the fabric material between the roof of the driver's compartment of the car over the windshield and thereafter attempting to discard an object from the vehicle; and then actually discarding a knotted off clear sandwich bag, provided the officers with reasonable suspicion to stop the defendant. . . .With the exception of Swindle's entering the drug house, all of the events on which the magistrate judge relied in finding reasonable suspicion occurred after the officers initiated the Terry stop by ordering Swindle to pull over.  The order to pull over was indeed unreasonable. Although we cannot say that the Fourth Amendment requires a police officer to have reasonable suspicion that criminal activity is afoot before ordering a person to stop, we believe that the order in Swindle's case was a clear abuse of police authority. At the moment they ordered Swindle to stop, the officers had merely observed an unidentified black man drive up to the drug house in a Bonneville (a model the police associated with Foster-Brown), enter the house, leave a short while later and then drive away. This is not enough information on which to reasonably order a person to stop. First, the fact that Swindle drove a Pontiac Bonneville, a model of car that Foster-Brown had previously been seen "near," is insignificant given that the government failed to show that Foster-Brown drove a Bonneville or even that the one Swindle drove was the one Foster-Brown had been seen near. Second, Swindle's entering a known drug house does not itself suggest that a crime was afoot. As the Supreme Court has noted, an "individual's presence in an area of expected criminal activity, standing alone, is not enough to support a reasonable, particularized suspicion that the person is committing a crime." Ultimately, the officers ordered Swindle to stop because they believed him to be "a black male meeting the description of Foster-Brown," and wished to "confirm or dispel their suspicions that the Bonneville's driver was Foster-Brown." The officers certainly may have suspected Swindle of being Foster-Brown, but the relevant question is whether that suspicion was reasonable. Under the government's argument, Swindle maintains, the "officers could have stopped any African-American or dark skinned person exiting the house ... whether he was 6' tall and over 200 lbs or 5' tall and merely 100 pounds. . . . The only thing Mr. Swindle had in common with Foster-Brown is that they were both dark skinned." Indeed, we are puzzled by the government's assertion that Swindle was a man "meeting the description of Foster-Brown." On the day in question, as already indicated, Swindle was five inches taller—and 70 pounds heavier—than Foster-Brown.                                                 

It appears that the only obvious physical characteristic the men shared was the color of their skin. But courts agree that race, when considered by itself and sometimes even in tandem with other factors, does not generate reasonable suspicion for a stop.                             

Having considered the "`totality of the circumstances' . . . to see whether the detaining officer ha[d] a `particularized and objective basis' for suspecting legal wrongdoing," we have no difficulty concluding that the officers acted unreasonably in ordering Swindle to pull over. Swindle was simply a black man in a high-crime area driving a car that the wanted fugitive had previously been seen "near." As the officers conceded, Swindle had not been observed to break any law or do anything else to warrant a stop. Although we are precluded from holding that the officers' unreasonable order violated the Fourth Amendment, we believe that it was an abuse of authority for which Swindle and others like him might seek redress under a source of authority such as the Fourteenth Amendment or some provision of state law.                                                                              

Swindle does not dispute the government's claim that the officers had probable cause to arrest him by the time he was physically apprehended. Instead, Swindle argues that he was seized when the officers activated their police light because no reasonable driver would have felt free to ignore that order to stop. …[W]e must conclude that Swindle was not seized until the police physically apprehended him, and therefore that the drugs did not have to be suppressed as the fruit of a poisonous tree. Regardless of how unreasonable it was for the officers to order him to pull over, and regardless of how reasonable it was for Swindle to have felt restrained in the face of the flashing police strobe light, there was no immediate "physical force" applied or "submission to the assertion of authority."  A seizure thus requires "either physical force ... or, where that is absent, submission to the assertion of authority." Therefore, no seizure immediately occurred. The drugs that Swindle abandoned before being apprehended were thus not the product of a Fourth Amendment seizure. A substantial argument could be made that a broader definition of "seizure"—or some other remedy—is required to adequately protect Fourth Amendment values from the harms flowing from police initiation of Terry stops without reasonable suspicion. Even if the kind of order given in Swindle's case is rare—and we do not suggest that it is—we see no persuasive reason for the law to tolerate it. In view of what we believe to be the controlling cases, however, we must affirm a conviction that was achieved with evidence obtained by an abuse of police power. A remedy for Swindle's Fourth Amendment complaint can come only from higher authority. As we are compelled to hold that Swindle was seized only when the police physically apprehended him—at which time the officers had probable cause for an arrest— we must conclude that the drugs Swindle discarded prior to his apprehension were not the fruit of a Fourth Amendment seizure. We therefore affirm Swindle's conviction.
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UNITED STATES V. WATERMAN

Rendell, J.


 Although this case presents multiple Fourth Amendment issues -- probable cause for an arrest, consent to search, and the admissibility of unwarned inculpatory statements -- our inquiry is confined to the sole issue decided by the District Court: whether the defendant was "stopped" under Terry v. Ohio.
    The District Court held that police effected a Terry stop, that reasonable suspicion for the stop was lacking, and that contraband discovered thereafter must be suppressed. The government urges that the District Court should have determined, based on  California v. Hodari., that Waterman was not "seized" within the meaning of   the Fourth Amendment.. We conclude that we are required to reverse the District Court based upon Hodari D., and will remand for further proceedings.
    The scene is properly set by the District Court's findings of fact, which are not challenged by the parties on appeal. Officers Nowell and Ashe responded to a dispatcher's report that an anonymous informant had observed a "subject" with a gun at 1009 West Seventh Street in Wilmington, Delaware. The dispatcher did not indicate the tip's reliability. Officers Nowell and Ashe responded to the call in a marked  police vehicle. As the pair proceeded down West Seventh Street, they observed the silhouettes of five people standing on the front porch of a house. Turning on a spotlight, Officer Ashe confirmed that the address of the house was 1009, and that two females and three males were on the porch. Waterman was standing in the middle of the group, near the front door to the residence. Getting out of the police cruiser, Officer Ashe positioned herself 8-10 feet from the residence, while Officer Nowell approached the house. Ashe did not observe any weapons but ordered the individuals on the porch to place their hands in the air for safety reasons.  All complied except Waterman, who kept his hands in his jacket pockets. The District Court found the following events ensued:

From her vantage point, Ashe had an unobstructed view of defendant. Ashe did not see a weapon in defendant's hands; however, based on her training, Ashe suspected that defendant might have been armed because he had moved his hands toward his waistband. Ashe and Nowell drew their firearms as Ashe repeatedly commanded defendant to put his hands in the air. Defendant did not comply; he moved one of his hands behind his back and turned the doorknob of the front door. The door didn't open. Ashe thought the door was locked. Ashe continued, unsuccessfully, to order defendant to show his hands. Ashe and Nowell maintained their weapons in a drawn position, aimed at the individuals standing on the porch.
      Just then, Deborah Waters opened the door and stepped onto the porch. As Deborah Waters exited, defendant entered the residence. Nowell, standing near the porch, thrust his leg into the doorway to prevent the door from being shut.

     The District Court concluded that Waterman was effectively "stopped" when Officer Ashe commanded everyone on the porch to put their hands in the air. Hence, what transpired next -- Waterman's "failure to follow Ashe's command," the officers' "drawing their weapons," and Waterman's "suspected conduct in the residence" -- could not "cure this initial unconstitutional violation.". Based on the unlawful "seizure" on the porch, the Court suppressed a gun and drugs subsequently discovered in the residence.
    In Hodari D., the Supreme Court held that an arrest "requires either physical force . . . or, where that is absent, submission to the assertion of authority."  The Court explained that the concept of physical force necessary for a "seizure" does not consist merely of the show of authority, 1 but, rather, requires the application of force or "laying on of hands." 2 
     With respect to "submission," the Court noted that compliance with police orders to  stop should be encouraged. This would seem to require something more than a momentary pause or mere inaction. The Court did not differentiate between an "arrest" and a Terry stop, and we have universally looked to the requirements set forth in Hodari D. to determine whether a police encounter with a citizen constitutes a "seizure" within the meaning of the Fourth Amendment.4 
    Here, there was no application of physical force. The police drew their guns in a "show of authority." While this act definitely constituted a display of force, we conclude that it fell short of the physical force required under Hodari D. 
   Similarly, there was no "submission" by Waterman. While the others on the porch raised their hands  n compliance with the officers' directive, Waterman failed to do so. Instead, he moved his hands toward his waistband, and ultimately retreated into the house.
    It will be of little comfort to Waterman that we agree with the District Court that, had police effected a "seizure" on the porch, Waterman's rights would have been violated because the anonymous tip did not provide officers with a reasonable suspicion that he was armed. However, the absence of either element required for a "seizure" under Hodari D. is fatal.
    Accordingly, we will reverse the Order of the District Court suppressing the evidence and remand for further proceedings. 
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UNITED STATES V. JAQUEZ, 



Defendant-Appellant Adam Orlando Jaquez appeals the district court's denial of his motion to suppress a handgun found during a search of his car. The handgun was entered in evidence to support his conditional guilty plea of unlawful possession of a firearm by a convicted felon in violation of 18 U.S.C. section 922(g)(1). As we conclude that the investigative vehicle stop that led to the search was not supported by reasonable suspicion, we reverse the district court's suppression ruling, vacate Jaquez's conviction and sentence, and remand.
    On the night of November 19, 2002, Abilene Police Officer Jennifer Holderead was on patrol when she received a call on her police radio that gun shots had been fired in the area of 10th and Pine Streets in Abilene, Texas, a high crime area. The dispatcher indicated only that "a red vehicle" was involved in the incident.
      Some 15 minutes later, Holderead observed a red car traveling away from the area where the shots were reported to have been fired. She stopped the car and told the driver, Jaquez, that she had pulled him over because his car matched the description of a vehicle involved in a report of gun fire in the area. Holderead asked Jaquez if he had any weapons in the vehicle and he responded that he did not. She then obtained his consent to search the vehicle. Holderead asked Jaquez to step out of the vehicle and patted him down for weapons, finding brass knuckles in his right front pants pocket. Jaquez told Holderead that he had recently been released from prison, and she radioed for backup. She then escorted Jaquez to the back of her patrol car to detain him, at which point Jaquez told her that there was a loaded firearm under the driver's seat of his vehicle. He said that the gun had been given to him by his girlfriend's mother for protection. Holderead confined Jaquez in the backseat of her patrol car while she retrieved the gun -- a fully loaded .38 caliber pistol -- from underneath the driver's seat of Jaquez's car. 1 
      Jaquez was subsequently indicted on a charge of unlawful possession of a firearm by a convicted felon in violation of 18 U.S.C. section 922(g)(1). At the hearing on Jaquez's motion to suppress the handgun, Holderead acknowledged that at the time she stopped Jaquez's car she had no specific information about the car reported to have been involved in the "shots fired" incident other than the fact that it was red; she had no further description of that vehicle or its occupants. It is undisputed that Holderead stopped Jaquez only because (1) he was driving a red car, (2) in the general vicinity of the incident reported 15 minutes earlier,   (3) late at night, (4) in an area known for its high crime rate.
      "There is no question but that the stopping of a vehicle and the detention of its occupants is a 'seizure' within the meaning of the Fourth Amendment." Searches and seizures of motorists suspected of criminal activity are analyzed under the framework established in Terry v. Ohio, 392 U.S. 1, (1968).. An investigative vehicle stop is permissible under Terry only when "the officer has a reasonable suspicion supported by articulable facts that criminal activity may be afoot." An officer's mere hunch or unparticularized suspicion is not sufficient; rather, a minimal level of objective justification for the stop must be present.. The government bears the burden of showing   the reasonableness of a warrantless search or seizure. 
    The reasonableness of an investigative stop is a question of law, which we review de novo. The precise issue to be determined is whether, when viewed in the context of the totality of circumstances confronting her, including all information available at the time that she decided to stop Jaquez, Holderead had reasonable suspicion to do so. We conclude, as a matter of law, that Holderead did not have reasonable suspicion to make an investigative stop of Jaquez's car and that the stop and subsequent search were therefore in violation of his Fourth Amendment right to be free of unreasonable searches and seizures.
    The facts are undisputed that at the time she pulled Jaquez over, Holderead knew only that "a red vehicle" had been involved in a reported incident approximately 15 minutes earlier, in the same general area where she first spotted the car. Except for its color, she did not have any particular information about the vehicle, such as its make or model, or any description of its occupant(s). The sparse and broadly generic information provided by the dispatcher, without more, was insufficient to support a determination of reasonable suspicion, as required under Terry. 
     In arguing that such minimal information is enough to validate a vehicle stop, the government relies primarily on our decision in United States v. Hall, 557 F.2d 1114 (5th Cir. 1977), in which we affirmed the convictions of three bank robbers, after holding that the law enforcement officer had reasonable suspicion sufficient to support an investigative stop of their vehicle. But the officer in Hall had significantly more detailed information than Holderead had in this case. In Hall, the officer had been told to look for a "red 1969 two-door Ford,"Holderead knew only that she was looking for "a red vehicle." Moreover, the officer in Hall had been given a description of the bank robbers -- "two of the robbers were black men and the third was described  as either a black with a light complexion or a white man"  Holderead had no information whatsoever concerning the driver or occupants of the vehicle for which she was looking. This case is substantially distinguishable from Hall. We conclude that the scant facts known to Holderead when she stopped Jaquez were, as a matter of law, insufficient to support reasonable suspicion.
     It follows, therefore, that the stop was unlawful. "Under the 'fruit of the poisonous tree' doctrine, all evidence derived from the exploitation of an illegal search or seizure must be suppressed, unless the Government shows that there was a break in the chain of events sufficient to refute the inference that the evidence was a product of the Fourth Amendment violatio." United States v. Rivas, 157 F.3d 364, 368 (5th Cir. 1998) (citing Brown v. Illinois, 422 U.S. n590, 602-03, 45 L. Ed. 2d 416, 95 S. Ct. 2254 (1975)). 
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United States v. Jones  

While routinely patrolling a high-crime area on a mild September afternoon, Omaha police officer Paul Hasiak saw a person later identified as Fonta M. Jones walking across a church parking lot wearing a long-sleeved hooded sweatshirt and "clutching the front area of his hoodie pocket with his right hand." Jones watched as the marked police cruiser drove by. The officers drove around the block and regained sight of Jones, still walking with his right hand clutching his front hoodie pocket in the same position. Officer Hasiak decided to stop and frisk Jones, who stopped walking when the cruiser pulled up. Hasiak told Jones to place his hands behind his back and then moved behind Jones, secured his hands, and patted him down for weapons. Jones was arrested when Hasiak found a 9-millimeter handgun  in the front hoodie pocket and a loaded magazine in Jones's back right pocket. When it was later determined that Jones had prior felony drug convictions, he was indicted for being a felon in possession of a firearm in violation of 18 U.S.C. section 922(g)(1).
     Jones moved to suppress the seized firearm and ammunition and a post-arrest statement, arguing that Officer Hasiak lacked reasonable suspicion to stop and frisk. After an evidentiary hearing, the district court 1 granted the motion. The government appeals this interlocutory order, which we have jurisdiction to review. We affirm.
       The government must prove that Officer Hasiak had reasonable suspicion to stop and frisk Jones because it conceded that Hasiak's actions were a detention and search to which Fourth Amendment protections apply, not merely a consensual encounter between a citizen and the police. Reasonable suspicion is determined  by  "look[ing] at the totality of the circumstances of each case to see whether the detaining officer has a particularized and objective basis for suspecting legal wrongdoing [based upon his] own experience and specialized training to make inferences from and deductions about the cumulative information available." Though officers may not rely on "inarticulate hunches" to justify a stop, Terry, the likelihood of criminal activity need not rise to the level required for probable cause.  We review the district court's determination of reasonable suspicion de novo and its findings of historical fact for clear error, giving "due weight to inferences drawn from those facts by resident judges and local law enforcement officers."                                         
     The government argues that testimony at the evidentiary hearing established that Officer Hasiak had reasonable suspicion to believe, based upon his training and experience, that Jones was holding a firearm against his body. Hasiak testified that he was trained to look for clues that an individual  is carrying a firearm, such as walking with his hand held against his midriff, as if holding something against his body. Hasiak testified that, in his four years as a cruiser officer, he stopped ten other people walking in this manner, and every one was carrying a firearm. Officer John Supeh, Hasiak's "street survival" trainer at the Omaha Police Training Academy, testified that holding one's hand against the body is "considered a protective arm movement" to secure a weapon, an action which "would lead to what we consider a stop and frisk." The government argues that Hasiak's reasonable suspicion was supported by additional facts: (1) that Jones was walking in a high crime precinct in a neighborhood considered to be a violent "hot spot" in that precinct, (2) that it was sunny and 68 degrees, so Jones by wearing a long-sleeved sweatshirt "was obviously hiding something he did not want the world, and the cruiser officers, to see," and (3) that Jones "continually watched the officers [as the cruiser drove by] as if concerned that they would stop him."
    In considering this argument, we find it remarkable that nowhere in the district court record did the government identify what criminal  activity Officer Hasiak suspected. Rather, the government leaped to the officer safety rationale for a protective frisk for weapons, ignoring the mandate in Terry that there must be reasonable suspicion of on-going criminal activity justifying a stop before a coercive frisk may be constitutionally employed. Here, in contrast to the vast majority of cases in which protective frisks have been upheld, (i) the officers did not have reasonable suspicion that Jones was engaged in criminal activity other than carrying a weapon, such as drug trafficking or theft; (ii) Jones did not panic or flee when Officer Hasiak approached; and (iii) Jones was forcibly detained and searched before he said anything suspicious or incriminating. Thus, the only suspicion Hasiak articulated was that Jones was carrying a gun.
     Like the district court, we conclude that Officer Hasiak lacked the requisite reasonable suspicion that Jones was carrying a concealed firearm in his hoodie pocket, as opposed to some other object, or no object at all. The critical question is, again, whether Hasiak had a "particularized and objective basis" for his suspicion.  Given the deference we must accord both Hasiak's training and experience and the inferences drawn by a resident district judge, this is a close question.
      The government emphasizes that Jones by clutching the outside of his hoodie pocket  exhibited one of the firearm-carrying clues Hasiak had been trained to observe, and Hasiak's testimony that, on ten other occasions, the suspect he stopped and frisked was in fact armed. But this evidence was not as conclusive as the government suggests. On cross examination, Hasiak admitted that he was unable to see the size or shape of whatever was in Jones's hoodie pocket, and that Jones exhibited none of the other clues Hasiak had been trained to look for, such as walking with an unusual gait, turning that part of his body away from the officers' view, adjusting his grip or the location of the item in his pocket, or running away. Government counsel then failed to clarify whether the other ten suspects to whom Hasiak generally referred had likewise exhibited only this one telltale clue. Because totality of the circumstances is the test, undue focus on one circumstance is suspect.
      The government does suggest the presence of other suspicious circumstances, but all were shared by countless, wholly innocent persons -- walking in a high-crime area, wearing a sweatshirt on a September day that began at a cool 50 degrees in the morning but warmed to 68 degrees by late afternoon, and intently watching a police cruiser drive by. In other words, the totality of these circumstances, on which our inquiry must be based, adds nothing to Jones's protective clutching of something in his hoodie pocket.            
     We suspect that nearly every person has, at one time or another, walked in public using one hand to "clutch" a perishable or valuable or fragile item being lawfully carried in a jacket or sweatshirt pocket in order to protect it from falling to the ground or suffering other damage. With only this circumstance to support Officer Hasiak's suspicion, though we are mindful of the need to credit law enforcement officers who draw on their experience and specialized training, we conclude that "[t]oo many people fit this description for it to justify  a reasonable suspicion of criminal activity." 
      We do not underestimate the importance of ferreting out violent offenders who unlawfully carry firearms in public, and the value of protective frisks in guarding the safety of law enforcement officers and others who may be in harm's way. But as we noted in Hughes, "[b]eing stopped and frisked on the street is a substantial invasion of an individual's interest to be free from arbitrary interference by police," and the police have "less invasive options" for "identifying the perpetrators of crime." Most   obviously, Officer Hasiak could have initiated a consensual encounter, for which no articulable suspicion is required, and which "may both crystallize previously unconfirmed suspicions of criminal activity and give rise to legitimate concerns for officer safety." for example, defendant was seen running in a high crime area and apparently holding a heavy object in his pocket against his body, but he was not arrested until the officers asked if he had a gun, and he said "Yes, I'm dirty," and then admitted not having a permit.                                           
     After he was arrested and placed in the police cruiser, Jones volunteered that he was glad Hasiak stopped him because Jones "was about to go do something that he would never get out of jail for." This admission confirms that Officer Hasiak's instincts were sound and his action eliminated a serious risk to public safety. However, that action also violated Jones's Fourth Amendment rights, and we must enforce the rule excluding the use  of evidence that was unconstitutionally obtained. Accordingly, the order of the district court dated March 4, 2009, is affirmed.
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PEOPLE V. WELLS 
e granted this case to consider under what circumstances, if any, police officers may stop a vehicle and detain its   driver based solely on an   uncorroborated phoned-in tip that accurately describes the vehicle and its location and relates that a possibly intoxicated person is behind the wheel, “weaving all over the roadway.” As we explain, although the law appears somewhat unsettled, the better rule, firmly supported by many cases as well as by considerations of public safety and common sense, is that a limited traffic stop is permitted under such circumstances to confirm the officer's reasonable suspicion of intoxicated driving before a serious traffic accident can occur. 
     The following uncontradicted facts are taken from the Court of Appeal opinion in this case. On February 14, 2003, at 1:43 a.m., California Highway Patrol traffic officer Julian Irigoyen was engaged in traffic enforcement on Highway 99 in Kern County north of Bakersfield. He received a dispatch report of a possibly intoxicated driver “weaving all over the roadway.” (The record is silent as to the identity of the caller or circumstances leading to the call, but we may reasonably infer that the report was based on an anonymous phoned-in tip.) The subject vehicle was described as a 1980's model blue van traveling northbound on Highway 99 at Airport Drive. Officer Irigoyen was headed southbound three to four miles north of that location, with only one entry/exit ramp between his position and the reported location of the van. 
      Upon receiving the dispatch, Officer Irigoyen positioned himself on the shoulder of northbound Highway 99 and watched for the described vehicle. Two or three minutes later, when he saw a blue van traveling approximately 50 miles per hour, he activated his patrol car lights and stopped the van to investigate whether the driver was impaired.  The officer did not observe the van weaving, speeding, or otherwise violating any traffic laws, perhaps because he stopped the van so soon after spotting it.
     
    Defendant was the driver of the van. While speaking with her at the scene, the officer noticed that she had constricted pupils and a dry mouth. The officer asked her to exit the vehicle, at which time she became visibly nervous. The officer suspected that she was under the influence of illegal drugs and began conducting field sobriety tests. At the conclusion of the tests, the officer placed her under arrest for driving under the influence. Later, her urine tested positive for THC, cocaine, and opiates. During an inventory search of the van, police found a black suitcase containing several syringes and some heroin. 

Following the preliminary hearing, defendant was charged with possession of heroin,   driving under the influence of a controlled substance, being under the influence of a controlled substance, and possession of a device for injecting a controlled substance. Defendant initially pleaded not guilty. Defendant filed a motion to suppress evidence, asserting that the stop of her van was improper.  The court found that the stop was proper, noting that the description of the vehicle was specific, and the vehicle itself (a 1980's model blue van) was distinctive. Moreover, defendant's van was traveling in the same direction and at the same location as the suspected van. Based on these factors, the trial court found that the stop was reasonable and denied defendant's motion to suppress. 

After the court denied the suppression motion, defendant withdrew her plea and pursuant to a plea agreement pleaded no contest to possession of heroin  and driving under the influence  She was sentenced to 16 months in state prison on the possession count, and a concurrent six-month term on the driving under the influence count. 

On appeal, defendant argued that the trial court erred in denying her suppression motion because she was detained without reasonable suspicion. The Court of Appeal rejected this contention, concluding that the anonymous tip, amply corroborated in its “innocent” details, afforded reasonable suspicion to stop and investigate. Defendant now seeks our review. We will affirm. 

    The issue can be easily stated, although somewhat less easily resolved: Does an anonymous and uncorroborated tip regarding a possibly intoxicated highway driver afford a police officer reasonable suspicion sufficient to justify a temporary detention to investigate further? The answer requires an examination of seemingly conflicting case law and a weighing of considerations of public safety with expectations of personal privacy. As will appear, we have concluded that, under the circumstances in this case, the grave risks posed by an intoxicated highway driver justified the minimal intrusion of a brief investigatory traffic stop. 
    Under the cases, an officer may stop and detain a motorist on reasonable suspicion that the driver has violated the law. (The guiding principle in determining the propriety of an investigatory detention is “the reasonableness in all the circumstances of the particular governmental invasion of a citizen's personal security.”  In making our determination, we examine “the totality of the circumstances” in each case. 
      Reasonable suspicion is a lesser standard than probable cause, and can arise from less reliable information than required for probable cause, including an anonymous tip. But to be reasonable, the officer's suspicion must be supported by some specific, articulable facts that are “reasonably ‘consistent with criminal activity.’ ” The officer's subjective suspicion must be objectively reasonable, and “an investigative stop or detention predicated on mere curiosity, rumor, or hunch is unlawful, even though the officer may be acting in complete good faith.”  But where a reasonable suspicion of criminal activity exists, “the public rightfully expects a police officer to inquire into such circumstances ‘in the proper exercise of the officer's duties.’”  
    In this case, Officer Irigoyen could reasonably believe that the blue van described in the dispatched tip was the same car he eventually stopped, as it matched the description, and was traveling in the same   direction and at the same time and location as described. But, in the brief period while observing the van before stopping it, the officer saw nothing to indicate the driver was intoxicated. Is an anonymous citizen's tip of a possibly intoxicated highway driver “weaving all over the roadway” sufficient to raise a reasonable suspicion that would justify an investigatory stop and detention under these circumstances? We believe so.
    The California cases indicate that a citizen's tip may itself create a reasonable suspicion sufficient to justify a temporary vehicle stop or detention, especially if the circumstances are deemed exigent by reason of possible reckless driving or similar threats to public safety. One case 129 Cal.App.4th 926, … involved an anonymous cell phone tip that a specific vehicle was being driven the wrong way on a city street and had turned into oncoming traffic.   Although the detaining officer himself observed no erratic driving, the Court of Appeal agreed that an immediate investigatory stop was appropriate under these exigent circumstances.  The court, citing California Highway Patrol statistics, noted the grave public safety hazard posed by drunken drivers.  The court also stressed the unlikelihood of a false report, and the tipster's detailed description of the car, its location, and the nature of the erratic driving, making it likely the caller was an eyewitness.  
    Defendant relies on the United States Supreme Court's decision in Florida v. J. L. (2000) involving an anonymous phoned-in tip claiming a young African-American man in a plaid shirt standing at a particular bus stop was carrying a gun. The high court held the tip insufficient to justify a brief detention and patdown search, absent some independent corroboration of the reliability of the tip and tipster's assertion of illegal conduct. As the court stated, “[a]ll the police had to go on in this case was the bare report of an unknown, unaccountable informant who neither explained how he knew about the gun nor supplied any basis for believing he had inside information about J. L.”  The high court stressed that the tip contained no “predictive information” (such as predicting the suspect's future behavior) that might demonstrate the tipster had inside information of concealed criminal activity. Subsequent California cases involving reports of possessory offenses rather than possible intoxicated driving reach similar results.                            
     Significantly for our purposes, the J. L. court acknowledged the possibility that more exigent circumstances, such as a report of someone carrying a bomb, might justify a stop and search despite the inability to corroborate the informant's reliability. The court was reluctant, however, to adopt an “automatic firearm exception” to the reliability requirement, an exception that would allow persons to harass and  embarrass another person by simply phoning in a false tip that he or she was carrying a weapon. 
    Is J. L. controlling in this case? The Attorney General urges us to find J. L. is distinguishable from cases involving tips of reckless, possibly intoxicated, driving. Although a split of authority exists, this conclusion is supported by many out-of-state cases which have considered the question. Most of these cases are gathered in Wheat, an Eighth Circuit case also involving an anonymous tip of erratic driving in which the officer observed no unlawful activity. ( Wheat, 278 F.3d at pp. 727–731 As Wheat explained ( Wheat, 278 F.3d at pp. 729–730), cases allowing the search stress the accuracy of the tipster's description and location of the vehicle, the relatively greater urgency presented by drunken or erratic highway drivers, and the minimal intrusion involved in a simple vehicle stop. Wheat observed ( Wheat, supra, 278 F.3d at pp. 730–731), on the other hand, that cases invalidating the search rely on the generality of the tipster's information, or the absence of corroborating evidence of illegal activity. Wheat discussed the high court's decision in J. L.,  focusing on J. L.’s caveat about a possible public safety exception, as discussed above. Wheat took guidance from “those state courts that have already considered the issue. The Supreme Courts of Vermont, Iowa, and Wisconsin have held that J. L. does not prevent an anonymous tip concerning erratic driving from acquiring sufficient indicia of reliability to justify a Terry stop, even when the investigating officer is unable to corroborate that the driver is operating the vehicle recklessly and therefore unlawfully.”  
     Wheat acknowledged that some lower appellate state courts believed that J. L. would invalidate investigative stops based on tips of uncorroborated   erratic driving. ( Wheat,  278 F.3d at pp. 730–731.) After reviewing all the foregoing   cases, however, Wheat concluded that tips of drunken or erratic   driving may indeed provide reasonable suspicion justifying a traffic stop if the following factors are present: First, the tipster must furnish sufficient identifying information regarding the vehicle and its location, so the officer and reviewing courts may be reasonably sure the vehicle stopped is the one identified by the caller.  Second, the tip should indicate the caller had actually witnessed a contemporaneous traffic violation that compels an immediate stop, rather than merely speculating or surmising unlawful activity. And third, at least the “innocent details” of the tip must be corroborated by the officers. 
     Wheat believed that in the context of reckless and possibly intoxicated driving, the tip's lack of “predictive information” was not critical to determining its reliability. Such an analysis is more appropriate in cases involving tips of concealed criminal behavior such as possession offenses. We agree. An informant's accurate description of a vehicle and its location provides the tip with greater reliability than in the situation of a concealed firearm, because the informant was presumably an eyewitness to illegal activity and his tip can be sufficiently corroborated by the officer spotting the described vehicle in the expected time and place. 
     In the words of the Vermont Supreme Court in State v. Boyea,  “[i]n contrast to the report of an individual in possession of a gun, an anonymous report of an erratic or drunk driver on the highway presents a qualitatively different level of danger, and concomitantly greater urgency for prompt action. In the case of a concealed gun, the possession itself might be legal, and the police could, in any event, surreptitiously observe the individual for a reasonable period of time without running the risk of death or injury with every passing moment. An officer in pursuit of a reportedly drunk driver on a freeway does not enjoy such a luxury. Indeed, a drunk driver is not at all unlike a ‘bomb,’ and a mobile one at that.” 
     Wheat also found it unlikely that malicious pranksters would use anonymous reports of erratic driving to harass other drivers, and in any event the risk of such misconduct was slight compared to the risks in failing to investigate a report of unsafe driving. Wheat concluded that under the totality of circumstances, including the tipster's extensive description of the subject vehicle and the driver's erratic driving, the officer's corroboration of the “innocent details” of the tip, and the officer's immediate action in effecting an investigatory stop, the officer had reasonable suspicion to stop the vehicle. 
    We agree with Wheat, and many of the cases it cites, that J. L. presents a distinguishable situation. First, a report of a possibly intoxicated highway driver, “weaving all over the roadway,” poses a far more grave and immediate risk to the public than a report of mere passive gun possession. Police officers undoubtedly would be severely criticized for failing to stop and investigate a reported drunk driver if an accident subsequently occurred. As we stated in In re Tony C., where a reasonable suspicion of criminal activity exists, “the public rightfully expects a police officer to inquire into such circumstances … .” 
    In this regard, we observe that the high court has upheld police roadblocks stopping   all drivers to investigate possible drunk driving, despite a complete lack of articulable facts indicating an immediate risk of harm. The court determined that the state's interest in preventing drunk driving outweighed the relatively minor inconvenience to individual motorists in being briefly stopped and detained. Second, doubts regarding the tipster's reliability and sincerity are significantly reduced in the setting of a phoned-in report regarding a contemporaneous event of reckless   driving presumably viewed by the caller. Instances of harassment presumably would be quite rare. (Third, the level of intrusion of personal privacy and inconvenience involved in a brief vehicle stop is considerably less than the “embarrassing police search” on a public street condemned by J. L., We have observed that “in light of the pervasive regulation of vehicles capable of traveling on the public highways, individuals generally have a reduced expectation of privacy while driving a vehicle on public thoroughfares.” 
      In J. L., the United States Supreme Court observed that in places where one has a reduced expectation of privacy, such as schools or airports, searches may be justified on the basis of information that would be insufficient to justify a search elsewhere. Furthermore, as held in Wheat, traffic stops are “less invasive, both physically and psychologically, than the frisk” at issue in J. L.  Defendant here was driving a vehicle on a public thoroughfare. We conclude there is a sound and logical distinction between the vehicle stop in the present case and the frisk found unconstitutional in J. L.  
     Fourth, the relatively precise and accurate description given by the tipster in the present case regarding the vehicle type, color, location, and direction of travel, all confirmed by the investigating officer within minutes of receiving the report, enhanced the reliability of the tip. The investigating officer's inability to detect any erratic driving on defendant's part is not significant. Motorists who see a patrol car may be able to exercise increased caution. Additionally, the officer in this case stopped defendant's van immediately after spotting it. 
    Defendant observes that in many of the cases upholding searches based on erratic driving tips, the officers had gathered more details from which they might gauge the reliability of the tipster, such as his or her identity and eyewitness status, or whether the tip contained predictive information that might demonstrate the tipster was indeed reliable. Defendant also doubts that the tip was sufficiently detailed to indicate that indeed a crime was being committed. 
     It is true the record contains little information regarding the identity or status of the tipster, but like the Court of Appeal below we may reasonably infer that the tip  came from a passing motorist. Where else would it have come from? As the Court of Appeal also stated, “We endorse efforts by law enforcement to gather more information to assess the reliability of 911 calls reporting criminal activity.” Although the absence of such information may be relevant in determining the totality of the circumstances in a given case, and officers in future incidents should attempt to gather additional information supporting the tip's reliability, we agree with the Court of Appeal that the absence of such information in the present case was not fatal to the subsequent vehicle stop. 
      Viewing the totality of circumstances in the present case, we are convinced that the officer's traffic stop was justified by reasonable suspicion of criminal activity. As the Court of Appeal held in this case, the tipster's information regarding the van and its location was sufficiently precise, and its report of a motorist “weaving all over the roadway” demanded an immediate stop to protect both the driver and other motorists. The tip reported contemporaneous activity and its “innocent” details were fully corroborated within minutes of the report. 
    The judgment of the Court of Appeal is affirmed.
WERDEGAR, J.,  Dissenting.—One of the hallmarks of the liberty guaranteed to persons in this country is that agents of the government cannot arrest, seize or detain them without a good reason. (U.S. Const., 4th Amend. [“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated”] As this constitutional guarantee has been interpreted, a full-fledged arrest must be supported by a warrant issued by a neutral magistrate or by probable cause to believe the person arrested has committed a crime. Short of outright arrest, police may temporarily detain a person on a lesser showing of cause, but the detention—essentially a temporary seizure of the person—must be supported by reasonable cause to believe the person is guilty of some wrongdoing. . 
      The majority misreads J. L. That the high court in J. L. left open the possibility that a catastrophic threat might justify a somewhat relaxed standard of reasonable cause to detain does not suggest we are now to rank all crimes along a sliding scale, permitting investigatory detentions on lesser showings when the detainees are suspected of more serious crimes. Certainly merely by mentioning the possibility of a threat “so great” that some lesser degree of suspicion could justify a detention, the high court did not suggest such a regime. Moreover, while I do not dispute the seriousness of drunk drivers on our roadways I am not convinced this fairly common crime poses the type of threat contemplated by the high court, the type of threat “so great” that an exception to the general rule is warranted. In particular, I am not convinced the danger posed by drunk drivers is so much greater than the danger posed by young men carrying concealed firearms  that a different standard should apply under the Fourth Amendment.  Indeed, the fact Officer Irigoyen failed to verify that the blue van was weaving, and his testimony that no other cars were on the road at that time of night (1:43 a.m.), diminish significantly the potential danger posed by this alleged drunk driver.  
     That the majority relies so heavily on its assumption the tip came from another driver with personal knowledge defendant was “weaving all over the roadway” substantially undercuts its analysis, for the record contains no such evidence. That the tip was from another driver or any other eyewitness is no more than conjecture; nothing is known of the identity of the tipster or the basis of the tipster's knowledge. The information may have come from a vindictive ex-boyfriend sitting in his home or teenagers making a prank call. Although the majority attempts to gloss over this analytical lacuna by concluding we should “reasonably infer that the tip came from a passing motorist” (for “[w]here else would it have come from?”), it is significant that this alleged motorist neither gave his or her name, nor reported the circumstances in which he or she came to see defendant allegedly “weaving all over the roadway,” nor left a cell phone number, nor provided any other information allowing assessment of the tipster's veracity. Had police obtained the name and telephone number of the tipster, this would be a different case.
     The high court in J. L. could similarly have inferred that the tip the defendant in that case had a gun concealed on his person came from someone with personal knowledge (for “where else would it have come from?”). But it is just this type of logical fallacy the high court rejected. According to J. L., because the tip was an anonymous one, the tipster's reputation for veracity could not be assessed and he or she could not be held accountable if the tip was fabricated. Accordingly, J. L. teaches that police must confirm more than merely the innocent details of an anonymous tip before effecting a seizure of the person.
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City of St. Paul v. Uber 


Appellant's pickup truck was stopped by Officer David Mathison on January 31, 1989. Following the stop, Mathison ascertained that appellant's driver's license was revoked and expired. 

At the time, Mathison had been employed as a police officer for approximately 18 months and was assisting the vice unit of the St. Paul Police Department. He first observed appellant at approximately 2:15 a.m. on January 31st when appellant was driving near the intersection of Kent Street and Charles Avenue in St. Paul. At that time, Mathison was working on another stop. Mathison next saw appellant at approximately 2:45 a.m. when he observed appellant's vehicle make a left turn from University and proceed northbound on Mackubin. Mathison testified that he knew it was the same truck because he recognized the driver. Mathison radioed in the license plate numbers and learned that the vehicle was registered to a person in Moundsview, Minnesota, a metro suburb located approximately 20 miles northwest of St. Paul. Upon learning that the vehicle was registered to someone in Moundsview, Mathison decided to stop appellant's pickup. On cross-examination, Mathison conceded that  he did not observe appellant exhibit any erratic driving behavior or engage in any illegal activity. Mathison also admitted that he did not have any outside information that appellant was suspected of involvement in any criminal activity. The officer testified that appellant was traveling around the posted speed at all times. Mathison did not observe appellant circle the block, make a stop, or pick up anyone. Appellant did not slow down, stop his vehicle, or engage in conversation with anyone who might be a prostitute. Also, at the time appellant's vehicle was stopped, there is no evidence that any known or suspected prostitutes were near the vehicle. Nevertheless, upon ascertaining that appellant's vehicle was registered to a Moundsview address, the officer made a decision to stop the vehicle because he thought appellant was engaging in suspicious criminal activity relative to prostitution.
Mathison testified that the Summit-University area is well-known as an area in which prostitution flourishes. Therefore, Mathison stated: 

Vehicles that do not normally belong in the area are stopped, driving privileges are checked, and we inquire as to why they are in the area.


Officer Mathison  testified that certain characteristics are typical of persons looking for prostitutes. These include: One person in a [vehicle], the time of day, how often a vehicle is seen in the area, if it stops frequently, and if it picks up anybody.


The officer's observations are not in dispute, and have been reported near verbatim in this opinion. The trial court in its findings correctly noted the officer's observations as being: one person in the vehicle; early morning hours - 2:30 - 3:00 a.m.; the vehicle being seen twice in the same general area within approximately 30 minutes; and a license plate check revealing registration to a person with a Moundsview address. The trial court accepted the officer's allegation that these facts were similar to characteristics typical of customers frequenting prostitutes in the Summit-University area of St. Paul. Thus, we must examine the constitutional  validity of "profile stops." These stops generally involve a series of individual acts which are innocent and unrelated to criminal activity when examined separately, but which may form the basis for a reasonable suspicion of criminal activity when taken together. A "profile stop" (as with any vehicle stop based on suspicion of criminal activity) must conform to the constitutional protections afforded citizens by the fourth amendment 2 of the Bill of Rights.

An investigatory stop may be undertaken without violating the fourth amendment, "if the officer has a reasonable suspicion supported by articulable facts that criminal activity may be afoot. 

Appellant was driving alone, but in an area which is a main artery between Minneapolis and St. Paul, an area where after hours drivers can expect to find all night gas stations, fast food places, twenty-four hour superettes, and an area of light industrial, retail/commercial activity, and literally thousands of residents. The Minneapolis/St. Paul metropolitan area is home to dozens of businesses with hundreds of manufacturing and service-type jobs that routinely employ late and midnight shifts. Any professional person working late, any  person associated with custodial or maintenance work in a metro office building, manufacturing shift workers, late night personnel such as police officers, firefighters, taxicab drivers, et cetera, et cetera, who live to the north or south of University Avenue in one of the many suburbs surrounding the Twin Cities, as appellant did, could easily find   themselves in the vicinity of University Avenue after midnight looking for a particular business or residential address and not finding it on the first try. Standing alone, the fact that appellant was by himself in a vehicle in the general area of University Avenue after midnight is virtually meaningless.  The next observable fact is that appellant was seen twice, but only twice, in the same general area within a 30-minute time span. The arresting officer conceded that appellant was not seen circling the same block, was not observed stopping or slowing down in the vicinity of any known prostitutes, did not attempt to engage anyone in conversation, and, as stated above, testified that no erratic driving behavior of any kind nor any evasive activity was observed. Thus, the heart of our analysis rests, as the officer so testified, upon the fact that appellant's vehicle was registered 6 to a person in Moundsview, a metropolitan suburb of the Twin Cities. It is significant that the officer did nothing based on appellant's driving conduct. It is not until he ran a radio check of appellant's license  plate and found out that the vehicle was registered to a person in Moundsview that he acted. In the officer's mind that completed the "profile" of a male adult from out of the Summit-University area coming there to look for a prostitute.

We know of no authority that requires a resident of the State of Minnesota to have any reason to be on the public streets of another town as long as that person does not breach the peace or in any other way engage in improper behavior. No one from any suburb needs to justify his or her lawful presence on a public street in Minneapolis or St. Paul, or for that matter, on the public street of any other town. There simply needs to be something more than driving your own car in a proper and legitimate manner on the public streets of a town "other than the one you live in" before the authorities can stop citizens. What we do find is the officer's assumption that appellant was seeking prostitution, upon learning that appellant's vehicle was licensed to a resident of Moundsview, to be an inadvertent, but nevertheless invidious, form of discrimination.

We would not tolerate the blatant discriminatory proposition that any member of a minority group found on a public street in Edina 7 after midnight had better live there, or be required to stop and justify his or her presence to the authorities. Yet, we have a similar proposition here. Moundsview is a predominately white suburb, as are all  of the suburbs ringing Minneapolis and St. Paul. The Summit-University area is a mixed neighborhood containing Caucasians and people of color. Once we clear away the smoke from this case, it is clear that the stop of appellant, which only took place after his probable residence was ascertained, is premised on the belief that after midnight, Caucasian males from the suburbs are only in the Summit-University area for no good, and that after midnight, no good is all the Summit-University area has to offer. Neither the residents of Moundsview nor the residents of Summit-University deserve the implications of this case. It may be true that Summit-University has a higher incidence of prostitution than Moundsview, but simply being on a public street in an area where one "might" find a prostitute or a drug dealer does not, without more, meet any constitutional standard for a stop by the authorities. 

The stop of appellant's vehicle was not based upon reasonable articulable suspicion of criminal activity; thus the evidence obtained from the stop must be suppressed; and appellant's conviction for driving with an expired and revoked license must be vacated.




 You Decide 13.5
Cost v. Commonwealth,

The pertinent facts in this case are not in dispute. Around 12:40 a.m. on December 14, 2004, Portsmouth Police Officer B. C. Davis, who was assigned as a full-time agent of the Portsmouth Redevelopment and Housing Authority with responsibility for patrolling residential developments of the Authority, approached Darrio L. Cost, who was sitting in the passenger seat of a vehicle parked in a parking lot designated for  residents of the Jeffry Wilson housing complex. This property was owned by the Authority. As Davis approached the vehicle's passenger side window, he observed as Cost "immediately reach[ed] across his body towards his left front pants pocket." Davis asked Cost what he was reaching for, but Cost did not answer. Davis told Cost "to get away from" his pocket, but Cost reached toward the pocket again. Davis then directed Cost to exit the vehicle. Davis conducted a "pat down" of Cost for weapons. He “immediately frisked the left front pants pocket toward which Cost had been reaching. When Davis touched the pocket, he felt numerous capsules inside”. Davis removed a plastic bag containing twenty capsules which forensic analysis revealed as heroin.                                                                                 
     At trial Davis testified that he had been a police officer for four and half years. He did not feel what he thought was a weapon, but he “knew” that the capsules were heroin based on his training and experience. Is the heroin admissible at trial? 
       Cost was indicted by a grand jury in the Circuit Court of the City of Portsmouth on the charge of possession of heroin with the intent to distribute Prior to trial, Cost moved to suppress the heroin  capsules seized from his person during the pat-down search, claiming they were discovered in violation of his rights under the Fourth Amendment. At the suppression hearing, Officer Davis testified that he had been a police officer for approximately   four and a half years. Davis testified that he did not feel what he thought to be a weapon in Cost's pocket and that he did not think that there was a weapon in that pocket after he felt the capsules there. Davis contended that upon feeling the capsules in Cost's pocket he "knew" that they were heroin because "[t]hrough my training and experience, I know that that's what heroin is packaged in." On cross-examination, Davis admitted that over-the-counter medications such as "Motrin, Tylenol, or something along those lines" are sometimes "packaged in capsules."
    The circuit court denied Cost's motion to suppress the evidence seized from his person.   Cost was tried without a jury and found guilty of the offense charged in the indictment. The circuit court sentenced Cost to ten years imprisonment, with a portion of the sentence suspended. Cost appealed his conviction to the Court of Appeals challenging the circuit court's failure to suppress the  evidence. The Court of Appeals affirmed the conviction in a published opinion, 
       Cost does not dispute that during an investigative stop, a law enforcement officer may conduct a limited search for concealed   weapons if the officer reasonably believes that a criminal suspect may be armed and dangerous. Indeed, Cost expressly consented to such a limited search of his person by Officer Davis. Rather, Cost argues that his Fourth Amendment right to be free from unreasonable searches and seizures was violated because Officer Davis exceeded the proper scope of a Terry pat-down search. Cost contends that this is so because the character of the capsules as containing heroin, or some other form of contraband, would not be immediately apparent merely by feeling the capsules through his clothing, and Davis could discern that what he did feel in Cost's pocket was not a weapon. Thus, Cost  asserts that the heroin capsules removed from his pocket should have been excluded from evidence.

     The Commonwealth responds that the Court of Appeals correctly held that determining whether a law enforcement officer conducting a Terry pat-down search had sufficient probable cause to seize an item suspected to be contraband based upon the feel of the object through the suspect's clothing requires a consideration of the totality of the circumstances.  Thus, the Commonwealth contends that the circuit court correctly ruled, and the Court of Appeals properly agreed, that Officer Davis was justified in seizing the capsules from Cost's pocket because "[a]lthough other [legal] substances are contained in capsules, his own experience and common sense told Davis that one does not carry numerous loose capsules of legal substances in one's pocket."
    We agree with the Commonwealth that the determination whether a law enforcement officer had sufficient probable cause to seize contraband from a person in the course of a Terry pat-down search requires a consideration of the totality of the circumstances surrounding the search, as well as a consideration  of the officer's knowledge, training and experience. As we have recently observed, "[a]n officer who conducts a Terry pat-down search is justified in removing an item from a subject's pocket if the officer reasonably believes that the object might be a weapon. Additionally, the removal of an item from a subject's pocket is also justified if the officer can identify the object as suspicious under the 'plain feel'  variation of the plain view doctrine.                                      
     The "plain feel" doctrine comports with the traditional application of the Fourth Amendment because, when the character of the object felt by the officer is immediately apparent either as a weapon or some form of contraband, the object is for all practical purposes within the plain view of the officer. The Fourth Amendment does not require the officer to be subjected unreasonably to the risk of harm from a dangerous weapon or to ignore criminal activity occurring in  his presence. In Dickerson, the United States Supreme Court explained that when the identity of the object is immediately apparent to the officer conducting a legal pat-down search of a suspect "there has been no invasion of the suspect's privacy beyond that already authorized by the officer's search for weapons; if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain-view context."                                                           
      "However, an item may not be retrieved under the plain view doctrine unless it is 'immediately apparent' to the officer that the item is evidence of a crime. It is not sufficient probable cause to seize an item from inside the suspect's clothing if the officer has no more than an educated "hunch" based upon the "plain feel" that the item might be contraband. Consistent with these principles, we have stated that "when the  character of the item is not immediately apparent from the 'pat[-]down' search, and the officer does not reasonably suspect that the item is a weapon, further search regarding the item is not allowed [by the Fourth Amendment] because such an evidentiary search is unrelated to the justification for the frisk" of the suspect.  In Murphy, we held that marijuana contained in a plastic bag in the suspect's pants pocket was illegally seized during a pat-down search because the character of the bag's contents as contraband was not immediately apparent from the officer's tactile perception and, thus, the officer did not have probable  cause to seize the bag and its content without a warrant. 
     In the present case, Officer Davis admitted in his testimony that over-the-counter medications such as "Motrin, Tylenol, or something along those lines" are sometimes "packaged in capsules." Common experience in the purchase of these legal medications supports this admission. Moreover, it is self-evident that if an item may just as well be a legal medication dispensed in capsule form or a capsule containing an illegal drug, its  character as the latter cannot be readily apparent by feeling a suspect's outer clothing that contains the item inside.
    In that context, the Court of Appeals acknowledged that "feeling the capsules alone may not be sufficient probable cause" to support the warrantless seizure of the capsules in question.  In an effort to distinguish our decision in Murphy, the Court of Appeals reasoned that Cost had "attempted to conceal the drugs, failed to heed the officer's demand that he cease the furtive behavior, and failed to respond to the officer's questions." 
     We disagree with the Court of Appeals' characterization of Cost's actions as "furtive" and its conclusion that Cost "attempted to conceal the drugs." Even viewed in the light most favorable to the Commonwealth, the evidence does not show that Cost did anything by stealth or in a surreptitious manner. According to Officer Davis' testimony, Davis    was readily able to observe all of Cost's actions. There is no evidence to even suggest that Cost attempted to remove the drugs from his pocket and secrete them in some other place. There is no evidence that Cost attempted  to conceal the drugs; they were already in his pocket. Cost's failure to respond to the officer's questions is of no particular significance because Cost was under no obligation to respond to Davis's questions. Moreover, Cost complied with Davis's order to exit the vehicle and immediately consented to the pat-down search by Davis.
     In sum, whatever significance Cost's actions may have had in supporting Davis' suspicions regarding Cost under the totality of the circumstances, they relate to the justification for the pat-down search conducted by Davis for a possible concealed weapon. Whether those circumstances support the seizure of the capsules is another matter. In Murphy, the "totality of circumstances" was, if anything, more suggestive of the presence of contraband. Murphy  was subject to a lawful pat-down search for weapons when he was found in a residence where police executed a "search warrant [that] authorized the police to search 'the entire residence' for 'marijuana, cocaine, cocaine base, heroin, scales, ledgers, logs, money, guns, phone bills, syringes and any other item that would be connected with the illegal sale and/or use of any other illegal narcotic or non-prescription  drug.'"  Yet, in that case we held that marijuana contained in a plastic bag in the suspect's pants pocket was illegally seized during a pat-down search because the character of the baggie's contents as contraband was not immediately apparent.
     Here, the character of the capsules seized from Cost's pants pocket could not have been immediately apparent to Officer Davis as a result of the pat-down search. Cost's movements and his failure to respond to the officer's questions supported a well-educated "hunch," but were insufficient to establish probable cause required to permit a warrantless seizure of the capsules from inside Cost's pants packet. Accordingly, we hold that the Court of Appeals erred in affirming the judgment of the circuit court overruling Cost's motion to suppress the evidence illegally seized from his person under the Fourth Amendment of the United States Constitution.
     For these reasons, we will reverse the judgment of the Court of Appeals. Because the evidence seized from Cost should have been suppressed, there would be insufficient evidence to sustain Cost's conviction for possession of heroin with intent to distribute in any retrial. Accordingly, Cost's conviction will be reversed, and the indictment against him will be dismissed. 


JUSTICE LEMONS, with whom JUSTICE KINSER joins, dissenting.

In this case, it is important to remember that we are not dealing with certainties or even a standard requiring proof "beyond a reasonable doubt," rather, we must consider probabilities.

   The legal standard of probable cause, as the term suggests, relates to probabilities that are based upon the factual and practical considerations in everyday life as perceived by reasonable and prudent persons. The presence or absence of probable cause is not to be examined from the perspective of a legal technician. Rather, probable cause exists when the facts and circumstances within the officer's knowledge, and of which he has reasonably trustworthy information, alone are sufficient to warrant a person of reasonable caution to believe that an offense has been or is being committed. In order to ascertain whether probable cause exists, courts will focus upon "what the totality of the circumstances meant to police officers trained in analyzing the observed  conduct for purposes of crime control."
     The  officer reached into Cost's left pants pocket and removed a plastic bag containing 20 capsules subsequently determined to contain heroin. If the justification for the search of Cost's pocket depended solely upon the "plain feel" of a capsule in the pocket, the  officer could not lawfully search Cost's pocket. But the justification in this case is based upon other circumstances as well.
     It was immediately apparent to the officer that the items in Cost's pocket were capsules. The totality of the circumstances, which a court is required to consider, give probable cause that the capsules contained an illegal substance. Cost was a passenger in a parked car when the encounter began. When the officer approached the car on the passenger side, Cost "immediately reached across his body towards his left front pants pocket." The officer asked Cost what he was reaching for, and Cost did not reply. The officer directed Cost to "get away from the pocket." Cost disregarded the officer's direction and again reached for his left front pants pocket. Cost was ordered to exit the car, whereupon a consensual "pat-down" occurred.
     The totality of the circumstances included furtive gestures toward the pocket   where the contraband was located. Furtive gestures alone may not be sufficient to establish probable cause; however, furtive gestures coupled with other indicia of criminal activity may suffice to establish probable cause. …
    The officer detected not one or two capsules, but "numerous" capsules. As the evidence demonstrated, there were 20 capsules in the plastic bag in the pocket. Certainly, it is not impossible that someone would carry vitamins or other legal medication in capsules in a pocket. But we are not dealing with possibilities, we are directed to consider probabilities in this analysis. Additionally, we must consider the specialized training of the officer who, at the time of trial had made 50 - 60 drug arrests and had specialized training on packaging  of narcotics.
   I can summarize it no better than Judge Frank did in his opinion in the Court of Appeals:

While feeling the capsules alone may not be sufficient probable cause, the totality of the circumstances gave the officer probable cause to believe the numerous capsules contained illicit drugs. Appellant attempted to conceal the drugs, failed to heed the officer's demand that he cease the furtive behavior, and failed to respond to the officer's questions. Based on the totality of the circumstances, consisting of furtive movements and suspicious   conduct, culminating in the officer   feeling numerous capsules, which based on the officer's training and experience contained heroin, the officer had probable cause to seize the capsules.
     The trial court did not err in denying the motion to suppress.

You Decide  13.6
State v. Ford.

At 10:50 p.m., on July 20, 1995, Beloit police received an anonymous telephone tip that "four or five black males," not otherwise described, were selling drugs to motorists at a certain intersection. Two officers arrived at the location about thirty minutes later and saw Ford and three other black males seated on the hood of a car about seventy-five to a hundred feet from the intersection. One of the officers approached Ford, whom he knew, and as he did so, the officer smelled marijuana. He told Ford that he "smelled like marijuana." The officer then ordered Ford off the car, had him place his hands on the hood, and began patting  him down. He did the pat down because he was investigating possible drug trafficking, he smelled marijuana, and it is his routine practice to conduct pat downs during street interrogations for safety reasons. During the initial pat down, the officer felt a large square wad of soft material in Ford's front pants pocket. When asked what it was, Ford said that it was money. 3 Ford became "jumpy" whenever the officer's hands approached the front of Ford's waist, and Ford even grabbed the officer's hand as it approached that area. Since Ford was not cooperating with the pat down  [and gave the impression that he intended to run, the officer took Ford in a "full Nelson" hold to his squad car, where he placed Ford's hands behind his back and handcuffed him.

Upon resuming the pat down, Ford was still "jumpy" whenever the officer approached the waistband of his boxer shorts, which was visible above Ford's jeans. The officer testified that it was a "common place for people to put guns and other contraband[,] down the front of their shorts." Although he had not felt a weapon or contraband, the officer asked Ford if he could look inside Ford's shorts. In response, Ford took a step back, whereupon the officer pulled out the waistband about one and one-half inches and shined a flashlight into Ford's underwear. The officer discovered two plastic bags of marijuana wedged between Ford's thigh and genitals. The officer removed the bags of marijuana and arrested Ford for possession of a controlled substance.

Ford does not contend that either the investigatory stop or the initial pat down frisk were unreasonable. The State, in turn, acknowledges that the officer's actions in pulling out the waistband of Ford's boxer shorts and shining a flashlight into them exceeded the scope of a Terry frisk.  The record supports  both concessions. Thus, the only issue in this case is whether the officer's search can be justified on the basis that the officer had probable cause, under all of the facts and circumstances known to him, to conduct a more intrusive search of Ford's person.

The State would have us uphold the search because "the totality of the circumstances which gradually emerged … created reasonable suspicion, and then probable cause, to believe that Ford had a weapon or contraband concealed in his underwear." In support    of its argument, the State points to the officer having smelled marijuana on approaching Ford, and the fact that Ford was "jumpy" and attempted to evade a search of his waist area when the officer's hand approached Ford's waistband. We do not dispute that, under certain circumstances, matters discovered during a pat down frisk permit a reasonable suspicion to ripen into probable cause that a crime has been or is being committed. The supreme court has recognized the "plain feel" or "plain touch" doctrine: when an officer touches or feels an object during a pat down which his or her training and experience lead the officer to believe may be contraband, the officer is justified in retrieving the item. The rationale for the doctrine, however, is that the object is in the "plain view" of the officer's lawful touch, and thus no "search" has occurred, but only a seizure of evidence of criminal activity plainly sensed by the officer. Here, however, the officer felt nothing resembling a weapon or contraband while frisking Ford. The plastic bags of marijuana subsequently found in Ford's underwear were not in the "plain view" of the officer's touch. The items were only discovered by a search of Ford's underwear based on the officer's belief that there might be a weapon or contraband concealed in the boxer shorts. Thus, the "plain feel" or "plain touch" doctrine is not available to the State in this case.

Clearly, the purpose of the search here was a pat down frisk for weapons before the officers placed Swanson in the squad car to perform a field sobriety test. The nature and scope of the search extended beyond that of self protection. The Terry doctrine precludes reaching into a suspect's pockets during a frisk for weapons unless the officer feels an object that could be used as a weapon. Neither the officers nor the State argue in this case that the plastic bag of marijuana felt like a weapon that could have been used as an effective weapon.  Therefore, the officer had no reason to reach into Swanson's pocket to obtain the marijuana. The search here exceeded its permissible scope and thus was constitutionally unreasonable.  It follows then, that the subsequent arrest of Swanson for possession of a controlled substance was invalid because the controlled substance was the fruit of an illegal search.

The purpose of the investigatory stop was to follow up on an anonymous tip regarding drug-selling activity in the vicinity. No specific suspicion had yet focused on Ford, except that he was near the intersection in question with a number of companions. And, while the officer testified to "smelling marijuana" when he approached Ford and the others, the testimony is unclear as to whether the odor emanated specifically from Ford or from any particular place on his person. Ford's "jumpiness" and evasive movements as the pat down approached the front of his waist are at best equivocal: we cannot say that a suspect's seeming reluctance to have the front of his boxer shorts patted at or below the waist is the equivalent of an observed movement to conceal an object from an officer's view.

Here, the "totality of the circumstances" prior to the search inside Ford's underwear gave the investigating officer   a reasonable suspicion that Ford may be engaged in criminal activity sufficient to justify temporary questioning and a pat down for weapons, but no more. The fact that the officer's suspicion was confirmed by evidence found during the unauthorized search cannot be used after the fact to bootstrap that suspicion into probable cause for an arrest. Since the search of Ford's person exceeded the scope of a Terry frisk and was not supported by the existence of probable cause justifying his arrest prior to the search, the evidence obtained from his person should have been suppressed. Accordingly, we reverse Ford's conviction for possession of THC and remand for further proceedings consistent with this opinion.
Chapter 14 

You Decide 14.1
Henry v. United States . 

Petitioner stands convicted of unlawfully possessing three cartons of radios valued at more than $100 which had been stolen from an interstate shipment. There was a theft from an interstate shipment of whiskey at a terminal in Chicago. The next day, two FBI agents were in the neighborhood investigating it. They saw petitioner and one Pierotti walk across a street from a tavern and get into an automobile. The agents had been given, by the employer of Pierotti, information of an undisclosed nature "concerning the implication of the defendant Pierotti with interstate shipments." But, so far as the record shows, he never went so far as to tell the agents he suspected Pierotti of any such thefts. The agents followed the car and saw it enter an alley and stop. Petitioner got out of the car, entered a gangway leading to residential premises, and returned in a few minutes with some cartons. He placed them in the car, and he and Pierotti drove off. The agents were unable to follow the car. But later they found it parked at the same place near the tavern. Shortly, they saw petitioner and Pierotti leave the tavern, get into the car, and drive off. The car stopped in the same alley as before; petitioner entered the same gangway and returned with more cartons. The agents observed this transaction from a distance of some 300 feet, and could not determine the size, number or contents of the cartons. As the car drove off the agents followed it and finally, when they met it, waved it to a stop. As he got out of the car, petitioner was heard to say, "Hold it; it is the G's." This was followed by, "Tell him he [you] just picked me up." The agents searched the car, placed the cartons (which bore the name "Admiral" and were addressed to an out-of-state company) in their car, took the merchandise and petitioner and Pierotti to their office and held them for about two hours when the agents learned that the cartons contained stolen radios. They then placed the men under formal arrest. The statutory authority of FBI officers and agents to make felony arrests without a warrant is restricted to offenses committed "in their presence" or to instances where they have "reasonable grounds to believe that the person to be arrested has committed or is committing" a felony.  The statute states the constitutional standard, for it is the command of the Fourth Amendment that no warrants for either searches or arrests shall issue except "upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized." The prosecution conceded below, and adheres to the concession here,that the arrest took place when the federal agents stopped the car. That is our view on the facts of this particular case. When the officers interrupted the two men and restricted their liberty of movement, the arrest, for purposes of this case, was complete. It is, therefore, necessary to determine whether, at or before that time, they had reasonable cause to believe that a crime had been committed. The fact that afterwards contraband was discovered is not enough. An arrest is not justified by what the subsequent search discloses.


It is true that a federal crime had been committed at a terminal in the neighborhood, whisky having been stolen from an interstate shipment. Petitioner's friend, Pierotti, had been suspected of some implication in some interstate shipments, as we have said. But, as this record stands, what those shipments were and the manner in which he was implicated remain unexplained and undefined. The rumor about him is therefore practically meaningless. On the record, there was far from enough evidence against him to justify a magistrate in issuing a warrant. So far as the record shows, petitioner had not even been suspected of criminal activity prior to this time. Riding in the car, stopping in an alley, picking up packages, driving away -- these were all acts that were outwardly innocent. Their movements in the car had no mark of fleeing men or men acting furtively. The case might be different if the packages had been taken from a terminal or from an interstate trucking platform. But they were not. As we have said, the alley where the packages were picked up was in a residential section.  The fact that packages have been stolen does not make every man who carries a package subject to arrest, nor the package subject to seizure. The police must have reasonable grounds to believe that the particular package carried by the citizen is contraband. Its shape and design might at times be adequate. The weight of it and the manner in which it is carried might at times be enough. But there was nothing to indicate that the cartons here in issue probably contained liquor. The fact that they contained other contraband appeared only some hours after the arrest. What transpired at or after the time the car was stopped by the officers is, as we have said, irrelevant to the narrow issue before us. To repeat, an arrest is not justified by what the subsequent search discloses. Under our system, suspicion is not enough for an officer to lay hands on a citizen. It is better, so the Fourth Amendment teaches, that the guilty sometimes go free than that citizens be subject to easy arrest.

You Decide 14.2

State v. Robinson 

Following a jury trial in the Superior Court the defendant, Scott Robinson, was convicted of robbery and first degree assault. He appeals his convictions, arguing that the trial court erred in denying his motion to suppress. We reverse and remand.
     The record supports the following facts. On March 18, 2006, around 9:50 p.m., Manchester police responded to a reported robbery at the Cross Town Variety Store. Upon arriving, witnesses told police that a white male, twenty-five to thirty years old, roughly six feet tall and weighing 200 pounds, wearing a Patriots jacket and a green hooded sweatshirt, entered the store, went behind the counter, and stabbed the clerk at least three times before leaving with cash from the   register. A witness told police that he had followed   the suspect as he left the store, and watched him run past a car and into an alley off Amory Street.
      Upon searching the area behind the counter, police found a key ring, containing three keys, one of which belonged to a Kia automobile. After the employees denied that it belonged to any of them, the police presumed that it belonged to the suspect. Responding officers were then told to be on the lookout for a Kia in the area. Officers found a Kia nearby, and confirmed that the fleeing suspect had run past that car before turning into the alley. After relaying the license plate to dispatch, police learned that the car belonged to the defendant, that he lived eight blocks from the store in the direction the suspect had run, and that he had a prior robbery conviction. At that point, officers were sent to the defendant's apartment building.
    While those officers were en route, another officer took the car key from the crime scene, inserted it into the door of the Kia and turned it; they matched. The officer relayed that information to the officers at the defendant's apartment building. By approximately 10:30 p.m., four officers were present  outside the defendant's building. Officers outside the building could see movement inside, and those in the hallway outside the defendant's apartment could hear movement in the apartment. Officers also observed what appeared to be wet footprints in the hallway leading to the defendant's apartment door.
     The officers knocked on the defendant's door and announced their presence but received no response. They then spoke to a neighbor and asked her if the defendant lived in that apartment. After officers brought   her down to a police cruiser and showed her a picture of the defendant on a computer, she confirmed that he lived there. Upon returning to the defendant's door, police heard a female voice say something to the effect of “you're such an idiot,” and again knocked and announced their presence.
     When the officers heard footsteps approaching the door, they unholstered their weapons and pointed them at the ground. The defendant's girlfriend, Kimberly Dunn, opened the door, at which point the officers raised their weapons, told her to get on her knees and searched her for a weapon. The trial court found that two officers simultaneously stepped into the apartment and opened a closed closet  to ensure nobody was hiding there. Upon opening the closet, the officers saw a Patriots jacket and a green hooded sweatshirt.
     Dunn then told the officers that the defendant was in the bedroom with a knife to his chest. The officers went to the bedroom, found the defendant, arrested him and took him out of the apartment. After conducting only a brief search for possible threats, the officers secured the premises and applied for a search warrant. At no time prior to entering the defendant's home did the officers attempt to secure a search or arrest warrant. Upon execution of the warrant, police seized a green sweatshirt, a Patriots jacket and a knife.
     Before trial, the defendant moved to suppress the evidence found in his apartment, arguing that the officers' initial warrantless entry was unconstitutional. Following a suppression hearing, the trial court denied his motion in a written order. After a jury convicted the defendant of robbery and first degree assault, he filed this appeal.
    On appeal, the defendant argues that the trial court erred in denying his motion to suppress. Specifically, he argues that: (1) the officer's insertion of the key into the car door was a warrantless search  and   violated his constitutional rights; (2) the police lacked probable cause to enter his home; and (3) no exigent circumstances existed to justify the warrantless entry into his apartment.
    When reviewing a trial court's ruling on a motion to suppress, we accept the trial court's findings unless they are unsupported by the record or clearly erroneous.
   We first address the defendant's argument that the officer's insertion of the key into the Kia door was an unconstitutional search under both the Federal and State Constitutions. The trial court found that the police did not rely upon the key match in forming probable cause, and thus made no ruling on the issue. In the interests of judicial economy, however, we address the issue as it is likely to arise on remand and because there are sufficient facts in the record upon which we can reach our conclusion as a  matter of law. We initially address the defendant's claim under the New Hampshire Constitution, citing federal opinions for guidance only. 
     Article 19  provides that “[e]very subject hath a right to be secure from all unreasonable searches and seizures of his person, his houses, his papers, and all his possessions.” “We have … recognized that an expectation of privacy plays a role in the protection afforded under Part I, Article 19 of the New Hampshire Constitution.” Thus, without an invasion of the defendant's reasonable expectation of privacy, there has been no violation of the defendant's rights under Part I, Article 19.                                                     
     The State argues that Part I, Article 19 does not apply in this case because the insertion of the key into the door does not constitute a search for constitutional purposes. Indeed, the defendant acknowledges that federal courts have minimized the zone of protection with  regard to inserting a key into a door. He argues, however, that we should adopt a standard of greater protection under the State Constitution. Although we have recognized that our constitution does, in some circumstances, provide greater protection than the Federal Constitution,  this is not such a case.
    Here, the privacy interest at stake is “so small that the officers do not need probable cause to inspect it.” Because vehicles must be registered and display license plates, , who owns a car is not private information. Rather, the private information protected by Part I, Article 19 is what lies behind the door. In this case, the officer removed the  key from the convenience store with the permission of the store owner, inserted the key into the lock and turned the key. He did not open the door or conduct any search of the vehicle. Because the officer   did not intrude upon the defendant's reasonable expectation of privacy, the defendant's rights under Part I, Article 19 were not violated.
     The defendant also argues that our ruling in this case is dictated by our prior rejection of an “identification search” exception to the warrant requirement. The case is inapplicable here. In Webber, a police officer reached into the defendant's wallet to remove a prescription card without the defendant's permission. Our rejection of the exception was based upon the fact that the officer unreasonably searched the defendant's wallet, not upon the nature of what the officer sought. Thus, Webber is inapposite to this case.
    We reach the same result under the Federal Constitution. Whether the defendant's Fourth Amendment rights were violated turns upon whether he had a reasonable expectation of privacy in the thing searched. As federal courts have consistently held, the mere information   of ownership obtained from inserting a key into a door is not the type of information in which a defendant has a reasonable expectation of privacy.. Because the defendant had no expectation of privacy in this case, the officer's conduct did not violate the protections of the Fourth Amendment.
    As to the defendant's second argument, we will assume, without deciding, that the police had probable cause to enter his apartment. The issue before us, therefore, is whether exigent circumstances justified the warrantless entry into his home. We first address the defendant's claim under the New Hampshire Constitution, citing federal opinions for guidance only.                                                                                                          
     Under Part I, Article 19, a warrantless search or seizure is per se unreasonable, and evidence derived from such a search or seizure is inadmissible unless it falls within one of the recognized exceptions to the warrant requirement. The search of a home is subject to a   particularly stringent warrant requirement because the occupant has a high expectation of privacy.. As the United States Supreme Court has recently made clear, exceptions to the warrant requirement must remain closely tethered to their underlying justifications lest they become incompatible with the fundamental principles secured by the Constitution.. The State has the burden of proving by a preponderance of the evidence that the warrantless entry fell within one of the narrow, judicially-crafted exceptions.                                                                                                                                       
    One such exception, which the State argues applies here, exists where police have probable cause to enter a home and exigent circumstances make it impracticable to obtain a warrant beforehand.  . Exigent circumstances exist where police face a compelling need for immediate official action and a risk that the delay inherent in obtaining a warrant will present a substantial threat of imminent danger to life or public safety or create a likelihood that evidence will  be destroyed.. Whether exigent circumstances exist is judged by the totality of the circumstances, and is largely a question of fact for the trial court.. Our totality review includes an examination of the overall reasonableness of the officers' conduct prior to entry, but no single factor controls. We will not disturb the trial court's finding of exigent circumstances unless is it clearly erroneous. 
     Here, the trial court determined that exigency existed because the officers, upon arriving at the defendant's home, “were essentially in hot pursuit, without time to reflect upon the situation or obtain a warrant.” The trial court directed the majority of its analysis to the officers' actions after the defendant's girlfriend opened the door. Even the State acknowledges, however, that this case is not one of hot pursuit, which “requires immediate and continuous pursuit of a defendant from the scene of a crime.” In Ricci, for example, police followed an intoxicated driver to his house, and then ran inside after him when  the driver tried to hide in his home.. Here, police arrived at the defendant's home approximately forty to forty-five minutes after the robbery was reported; such a delay cannot be considered hot pursuit.
    The defendant concedes that exigent circumstances existed once Dunn told the officers that the defendant had a knife to his chest. He argues, however, that the police themselves created the exigent circumstances, which did not exist before they entered his home.
    As the defendant points out, “The primary focus of our inquiry … is not on the sufficiency of the exigency but rather how the exigency came about.” Thus, if no exigency existed before the police became involved, the police cannot themselves create the exigency to justify a warrantless entry. In our analysis of whether police presence was the cause of the exigency, two considerations act as “guideposts”: (1) the presence or absence of “ample opportunity” to get a warrant; and (2) the degree to which the exigency relied upon by the State was foreseeable. 
      In Rodriguez, for example, police officers detected the odor of burning marijuana outside a hotel room while investigating an unrelated crime.  Because the officers had not gone to the hotel to investigate the drug crime, we found that the exigency was not foreseeable. Thus, in light of the ongoing destruction of evidence in the hotel room, there was no opportunity to secure a warrant before knocking and entering. We therefore held that the trial court's finding of exigent circumstances was not clearly erroneous.                                                                                                                                        
    Here,  police made the deliberate determination to go to the defendant's home to investigate the robbery. The State argues that the defendant posed a danger to others based upon the robbery, and that the police therefore faced exigent circumstances requiring immediate action. As discussed below, however, the State cannot point to any evidence that would have led the police to reasonably conclude that the defendant continued to pose a threat once he retreated to his apartment. It was not until after police entered his home that they knew of the specific exigency of the defendant holding a knife to his chest. Two officers testified that they secured Dunn and simultaneously searched a nearby closet for a concealed individual, at which time Dunn informed them that the defendant was in the bedroom with a knife to his chest. By that point, however, the officers had already entered his home without consent, and without first obtaining a warrant. Because the police had no knowledge of any exigency until after they entered the home, the State cannot now rely upon the ensuing emergency to justify the initial entry.                                                                                                                                                 
    The State argues, however,  that exigency existed prior to the officers' entry into the apartment and Dunn's statement. Specifically, the State argues that the facts of this case support a “fleeing suspect” exigency. In support, the State cites Dorman v. United States, 435 F.2d 385 (D.C.Cir. 1970). There, the United States Court of Appeals for the District of Columbia Circuit set forth six factors that may be useful for determining exigency: (1) a grave offense occurred, particularly one involving violence;  (2) the suspect is reasonably believed to be armed; (3) there exists not merely the minimum of probable cause, but beyond that a clear showing of probable cause; (4) there is strong reason to believe that the suspect is in the premises being entered; (5) there is a likelihood that the suspect will escape if not swiftly apprehended; and (6) the circumstance that the entry, though not consented, is made peaceably. Dorman also considered the time of entry and the actual difficulty police faced in obtaining a warrant..
     Although federal courts have diverged in their acceptance and application of the Dorman test, the United States Supreme Court remained largely silent on   the matter until  Minnesota v. Olson, 495 U.S. 91 (1990).. In Olson, a lone gunman robbed a gas station shortly before 6:00 a.m., fatally shooting the manager. Police drove to the house of a suspect, and met another car, driven by the defendant, in which the suspected gunman was a passenger.  The two men fled from the car and the gunman was captured, but the defendant managed to escape. Inside the car, police found materials identifying the defendant.  The next morning, a woman called the police and said that the defendant had driven the car in the robbery and that he planned to leave town by bus.  She also gave an address for two women who knew where to find the defendant. . Later  that afternoon, police surrounded the home. After they determined that the defendant was inside, they entered the house without permission or a warrant and with weapons drawn. . The Minnesota Supreme Court applied the Dorman analysis and determined that no exigency existed. 
   On appeal, the United States Supreme Court did not expressly adopt or reject Dorman, but held that the Minnesota Supreme Court “applied   essentially the correct standard in determining whether exigent circumstances existed.” The Court noted that the state supreme court observed that “a warrantless intrusion may be justified by hot pursuit of a fleeing felon, or imminent destruction of evidence, or the need to prevent a suspect's escape, or the risk of danger to the police or to other persons inside or outside the dwelling.” The Court also noted that the state court considered “the gravity of the crime and the likelihood that the suspect is armed.”  The Court stated that it was “not inclined to disagree with this fact-specific application of the proper legal standard,” and affirmed the state court's finding that no exigency occurred. .
     We see no need to adopt Dorman in light of the Supreme Court's decision in Olson. We, like the Court, have consistently held that the determination of exigency rests upon the totality of the circumstances. Police, as well as courts reviewing a warrantless entry, should consider the danger of imminent destruction of evidence, the gravity of the offense, the likelihood the suspect   is armed, the need to prevent a suspect's escape, and the risk of danger to the police or to other persons inside or outside the dwelling. In this case, although the gravity of the offense was serious and the defendant was believed to be armed, our examination of the totality of the circumstances forces us to conclude that no exigency existed that made it impractical to secure a warrant beforehand.
      The State cannot point to any substantive evidence that would have led officers to believe that the defendant would either destroy evidence or attempt to flee his home, or that he posed a risk if not immediately apprehended. Indeed, an officer at the suppression hearing testified that they had no reason to believe evidence was  being destroyed or would be if they did not act quickly, and no officer articulated a fear that the defendant would escape.                                                                                                                                
     The situation here is similar to that in Olson, where there was no risk of immediate flight, no suggestion of danger to officers, and “[t]hree or four Minneapolis police squads surrounded the house.” Had Olson come out, “he would have been promptly apprehended.” Here, police had no specific information that the defendant intended to flee, and, indeed, had his apartment surrounded so as to prevent flight. Furthermore, before officers knocked on his door, there was no evidence that the defendant was an immediate danger to himself, to the police or to the other person in the apartment. Although the State argues that he was at least a danger to Dunn based upon his conduct at the store, it cannot point to any other evidence to suggest that she was actually  in danger.. Indeed, the fact that the defendant had returned to his own home during the night hours militates against a finding of exigency. 
    The State argues that the facts here are analogous to Theodosopoulos, in which we held that exigent circumstances existed.. There, a sniper fired a shot into a police station, seriously injuring an officer and a civilian. Police  then methodically searched neighboring buildings until forcing their way into the defendant's apartment. They found him apparently asleep in the bedroom, with a riflescope and spent shell casings on a table and marijuana plants on the floor. We held that the nature of the “highly volatile” emergency and the need to protect the public from further harm justified the warrantless search of the area and the defendant's apartment. The State argues that this case is similar in that both cases involved only one incident of violence and a continuous, methodical search for the suspect. Here, however, police had no reason to believe that the defendant posed any danger in his current location, whereas in Theodosopoulos, police were unsure of the sniper's location and reasonably feared he might fire again if not apprehended.
     Finally, we consider the fact that the officers did not even attempt to obtain a warrant after learning the location of the defendant's home. In Dorman, for example, police were unable to obtain a warrant because the magistrates who were supposed to be available that night were not. In contrast, the Supreme Court held in Olson that once police had the home surrounded and foreclosed the defendant's escape, they were required to obtain a warrant. Here, police had surrounded the defendant's apartment and effectively foreclosed the possibility of flight.
    Because the record does not reveal any evidence that would have led the police to reasonably believe that the defendant continued to pose a   danger to himself, to the police or to the other occupant in the apartment, because the police had blocked any routes of escape, and because the officers testified that they had no reason to believe evidence was being or would be destroyed, we hold that no exigent circumstances existed requiring immediate, warrantless entry. The trial court's denial of the defendant's   motion to suppress was therefore clearly erroneous.
    In light of our ruling under the State Constitution, we need not reach the federal issue..

You Decide 14.3
Hedgepeth v. Metropolitan Transit Authority, 
No one is very happy about the events that led to this litigation. A twelve-year-old girl was arrested, searched, and handcuffed. Her shoelaces were removed, and she was transported in the windowless rear compartment of a police vehicle to a juvenile processing center, where she was booked, fingerprinted, and detained until released to her mother some three hours later — all for eating a single french fry in a Metrorail station. The child was frightened, embarrassed, and crying throughout the ordeal. The district court described the policies that led to her arrest as "foolish," and indeed the policies were changed after those responsible endured the sort of publicity reserved for adults who make young girls cry. The question before us, however, is not whether these policies were a bad idea, but whether they violated the Fourth and Fifth Amendments to the Constitution. Like the district court, we conclude that they did not, and accordingly we affirm. It was the start of another school year and the Washington Metropolitan Area Transit Authority (WMATA) was once again getting complaints about bad behavior by students using the Tenleytown/American University Metrorail station. In response WMATA embarked on a week-long undercover operation to enforce a "zero-tolerance" policy with respect to violations of certain ordinances, including one that makes it unlawful for any person to eat or drink in a Metrorail station. "Zero tolerance" had more fateful consequences for children than for adults. Adults who violate § 35-251(b) typically receive a citation subjecting them to a fine of $10 to $50. District of Columbia law, however, does not provide for the issuance of citations for non-traffic offenses to those under eighteen years of age. Instead, a minor who has committed what an officer has reasonable grounds to believe is a "delinquent act" "may be taken into custody."  Committing an offense under District of Columbia law, such as eating in a Metrorail station, constitutes a "delinquent act." The upshot of all this is that zero-tolerance enforcement of § 35-251(b) entailed the arrest of every offending minor but not every offending adult. The undercover operation was in effect on October 23, 2000, when twelve-year-old Ansche Hedgepeth and a classmate entered the Tenleytown/AU station on their way home from school Ansche had stopped at a fast-food restaurant on the way and ordered a bag of french fries — to go. While waiting for her companion to purchase a fare-card, Ansche removed and ate a french fry from the take-out bag she was holding. After proceeding through the fare-gate, Ansche was stopped by a plainclothed Metro Transit Police officer, who identified himself and informed her that he was arresting her for eating in the Metrorail station. The officer then handcuffed Ansche behind her back while another officer searched her and her backpack. Pursuant to established procedure, her shoelaces were removed. Upset and crying, Ansche was transported to the District of Columbia's Juvenile Processing Center some distance away, where she was fingerprinted and processed before being released into the custody of her mother three hours later. The no-citation policy was not, it turned out, carved in stone. The negative publicity surrounding Ansche's arrest prompted WMATA to adopt a new policy effective January 31, 2001, allowing WMATA officers to issue citations to juveniles violating § 35-251(b).  Zero tolerance was also not a policy for the ages. Effective May 8, 2001, WMATA adopted a new Written Warning Notice Program, under which juveniles eating in the Metro are neither arrested nor issued citations, but instead given written warnings, with a letter notifying their parents and school. Only after the third infraction over the course of a year may a juvenile be formally prosecuted.                                                                                                                                              

Ansche … challenges her arrest on the ground that it was an unreasonable seizure in violation of the Fourth Amendment. This claim quickly runs into the Supreme Court's recent holding in Atwater. There, a woman challenged the constitutionality of her arrest for violating a state statute requiring all motorists and front-seat passengers to wear seat-belts. As in this case, there was no dispute that the plaintiff had violated the statute in the presence of the arresting officer and that state law authorized her arrest, even though the offense was punishable by a fine no greater than $50. Unlike the present case, by statute the officer in Atwater had the option of issuing a citation instead of effecting an arrest. The Court in Atwater undertook a two-step inquiry in addressing the plaintiff's argument that a warrantless arrest for a fine-only offense was unreasonable under the Fourth Amendment. It first concluded that Atwater's argument that such arrests were not supported by the common law at the Founding, "while by no means insubstantial," ultimately failed. The Court then declined the plaintiff's invitation "to mint a new rule of constitutional law" based on a balancing of competing interests and an assessment according to "traditional standards of reasonableness." Reasoning that "the standard of probable cause `applie[s] to all arrests, without the need to "balance" the interests and circumstances involved in particular situations,'" the Court concluded that "if an officer has probable cause to believe that an individual has committed even a very minor criminal offense in his presence, he may, without violating the Fourth Amendment, arrest the offender." On the basis of this passage, the defendants argue that Ansche's arrest does not violate the Fourth Amendment, for it is undisputed that the arresting officer had probable cause to believe Ansche had committed a criminal offense, however minor. No balancing or inquiry into whether Ansche's probable cause arrest was otherwise reasonable is permitted. Ansche reads Atwater quite differently. In her view, the Court's analysis can only be understood in terms of the Court's concern to avoid interfering with the discretion of police officers called upon to decide, "on the spur (and in the heat) of the moment,"  whether to arrest or to issue a citation. The Court acknowledged that "if we were to derive a rule exclusively to address the uncontested facts of this case, Atwater might well prevail." But because a rule allowing ad hoc reasonableness review of an arrest decision, even when there is probable cause, would hobble the officer's discretion, the Court declined to engage in any inquiry beyond probable cause. The present case is different, Ansche reasons, because here there was no exercise of discretion by the arresting officer. The officer did not have the choice of issuing a citation; arrest was the only enforcement option. Inquiring into the reasonableness of the arrest would not intrude upon the officer's discretion, and therefore Atwater should not preclude such an inquiry. Indeed, the Court's comments about how it would view Atwater's claims were it free to balance the competing interests strongly suggest that it would find the regime in this case constitutionally unreasonable.                                        

Although this argument is a creative one, we are ultimately unpersuaded, and do not read Atwater as permitting us to engage in an evaluation of the reasonableness of the decision to arrest Ansche, given the existence of probable cause. It is certainly true that the Court in Atwater voiced concern that imposing Fourth Amendment reasonableness standards above and beyond probable cause would unduly intrude upon "discretionary judgment in the field" and interfere with "an officer on the street" called to act "on a moment's notice."  That was the factual situation in that case. At the same time, however, law enforcement discretion is also exercised at more removed policy-making levels, as with the no-citation and zero-tolerance policies at issue here. There is no reason to suppose that the Atwater Court's conclusion — that the benefits from additional reasonableness standards beyond probable cause were not worth the burden on law enforcement discretion — was restricted to the burden on the officer in the field. In fact, when the Atwater Court dismissed the arguments for additional reasonableness standards as attempts to impose "something akin to a `least-restrictive-alternative' limitation" that was "generally thought inappropriate in working out Fourth Amendment protection." In addition, the "very fact that [Fourth Amendment] law has never jelled the way Atwater would have it" led the Court to doubt "whether warrantless misdemeanor arrests need constitutional attention." The Court enumerated a number of protections, both constitutional and practical, that it thought obviated the need for reasonableness scrutiny above and beyond probable cause. The Court concluded that "[t]he upshot of all these influences, combined with the good sense (and, failing that, political accountability) of most local lawmakers and law-enforcement officials, is a dearth of horribles demanding redress."  The Atwater Court even cited WMATA's decision in this case to change its policy, and to provide for citations in lieu of arrest for "subway snackers," as an example of the efficacy of the "practical and political considerations" supporting the absence of a need for a reasonableness balancing beyond probable cause.                                                     

While we can inquire into the reasonableness of the manner in which an arrest is conducted, the most natural reading of Atwater is that we cannot inquire further into the reasonableness of a decision to arrest when it is supported by probable cause. That is true whether the decision to arrest upon probable cause is made by the officer on the beat or at a more removed policy level.


Even if Atwater were not controlling, Ansche has not made the case that her arrest was unconstitutional. Her claim that a policy of mandatory arrest for certain minor offenses is unconstitutional boils down to an assertion that officer discretion is a necessary element of a valid seizure under the Fourth Amendment, at least for some minor offenses. She has not made an effort to defend that assertion under the usual first step of any analysis of whether particular government action violates the Fourth Amendment — asking "whether the action was regarded as an unlawful search or seizure under the common law when the Amendment was framed." Moreover, insisting on the exercise of discretion by an arresting officer would be an unfamiliar imperative under the Fourth Amendment. "The essential purpose of the proscriptions in the Fourth Amendment is to impose a standard of `reasonableness' upon the exercise of discretion by government officials...." It is the high office of the Fourth Amendment to constrain law enforcement discretion; we see no basis for turning the usual Fourth Amendment approach on its head and finding a government practice unconstitutional solely because it lacks a sufficient role for discretionary judgment. Given the undisputed existence of probable cause, Atwater precludes further inquiry into the reasonableness of Ansche's arrest under the Fourth Amendment.

Chapter 15
You Decide 15.1
United States v. Stewart 


An F.B.I. agent secured a federal warrant to search the defendant's house and to seize any drugs and firearms found within. The house was located in Denver and the search was to be a joint operation of the F.B.I. and the Denver Police S.W.A.T. team. The affidavit attached to the search warrant contained only conclusory statements, purportedly based on the affiant's experience (15 months as a special agent) and conversations with others regarding typical drug dealing operations. It noted that drug dealers usually keep records, receipts, cash and contraband at their residences, and maintain the names of associates. As to firearms, the affidavit again spoke in generalities: "That cocaine and/or controlled substances traffickers do commonly possess and carry a firearm during the sale and distribution of cocaine and/or controlled substances." The affidavit was specific only as to the purchase, apparently on two occasions, by an undercover agent of an ounce of cocaine from a Wiley E. McClain. On both occasions, this person was followed to the defendant's house and apparently there obtained the drugs. The search warrant was issued on the basis of the undercover agent's statements and contained no special provisions as to how the entry or search was to be conducted. 


The Denver S.W.A.T. team (not the F.B.I.) had decided at least 24 hours before the federal warrant was obtained how the entry into the house was going to be made. The F.B.I. did not participate in this decision and the magistrate who issued the warrant was not advised of the plan. As mentioned, the warrant did not state anything as to how the entry was to be made. The Denver S.W.A.T. team and the F.B.I. agents arrived at the defendant's house at about 10:30 in the evening. The S.W.A.T. team used a two-man steel battering ram to break down the front door and immediately threw a full charge stun grenade into the living room, where it detonated (as the officers stood back)  with an explosion and flash. The occupants were blinded and disoriented for at least five or ten seconds. There was no knock and no warning before the door was broken down and the grenade was detonated. There were three people in the living room at the time, the defendant, a co-defendant and a woman who had no connection with any illegal activity. The co-defendant was slightly injured. None were armed although a semi-automatic pistol was found in an upstairs room during the subsequent search. 


In its brief, the Government states that "once the residence was secured, a search was conducted by federal agents." The S.W.A.T. officers testified that they advised the F.B.I. agents by radio when the house was "secure." The search revealed the following items: three baggies of cocaine, eleven baggies of crack cocaine, two baggies of marijuana, six large bags of marijuana, a weighing scale, breathing masks, a bottle of Superior Inositol, and over $ 10,000 in cash. A loaded.45 caliber semi-automatic pistol was found in an upstairs bedroom, as mentioned. There was no testimony that anyone had seen a gun in the house before the search. There were no other facts known to the police that would have led to the inference that firearms were present in the house, although the officers testified that they had been informed some months before that the defendant had been seen with a semi-automatic pistol at another time and place. The information as to the pistol was received from a private investigator, who in turn had heard it from an informer who at the time was smoking marijuana. 


The officers had little other information about the defendant or his house. The officers testified that they knew that defendant had sold a small amount of cocaine to an intermediary, as mentioned, who then sold it to an undercover agent. They knew that defendant was a Jamaican and that some Jamaican drug dealers fortified their houses and most were armed. There had been no surveillance of the house and the officers did not know who or what was in the house at the time. The officers had no reason to think that the house was barricaded and indeed it was not barricaded. 


In order to decide if the evidence obtained in the search was properly entered into evidence, we must determine whether the entry into the defendant's residence was lawful. The dramatic method here used by the Denver S.W.A.T. team to accomplish the entry and to "secure" the premises was selected in the exercise of the team's discretion. It is apparent that this discretion is not without limitation as the action taken must be within statutory and constitutional limitations. 


The statutory standard governing the conduct of the officers in this case is contained in 18 U.S.C. Section 3109, which requires the use of a knock and warning procedure: 

"The officer may break open any outer or inner door or window of [**7]  a house, or any part of a house, or anything therein, to execute a search warrant, if, after notice of his authority and purpose, he is refused admittance or when necessary to liberate himself or a person aiding him in the execution of the warrant."


The Court in Miller v. United States, 357 U.S. 301 stated as to this provision: 


"The requirement of prior notice of authority and purpose before forcing entry into a home is deeply rooted in our heritage and should not be given grudging application. Congress, codifying a tradition embedded in Anglo-American law, has declared in Section 3109 the reverence of the law for the individual's right of privacy in his house."


There is no contention by the Government that the "knock and announce" requirement was here followed in any respect. The steel battering ram operated by the two S.W.A.T. team officers knocked down the door without any warning whatsoever and the grenade was immediately thrown inside where it exploded. The S.W.A.T. team was in army fatigue type clothes. No uniforms or badges were apparent. The evidence seized during the search must be excluded unless it is determined that "exigent circumstances" existed at the time of the search that would justify the officers' decision not to knock and announce their purpose. 

The term "exigent circumstances," in conjunction with the entry of a residence during the execution of a search warrant, refers to those situations where "the officers believe there is an emergency situation and . . . their belief is objectively reasonable.". The reasonableness of the officers' conduct hinges on the facts within their knowledge indicating exigency.  The conclusion of exigency under these facts must be especially clear in this case where there was no knock or warning whatsoever, where there was no information as to who was in the house, where the destruction of physical property took place, and where the occupants of the  residence could be injured as a result of the entry. We must determine whether the officers, after considering the particular facts regarding the premises to be searched and the circumstances surrounding the execution of the warrant, could reasonably have decided that an urgent need existed for such an entry into the premises. Two factors lead us to conclude that the circumstances surrounding the execution of this warrant were not sufficiently exigent to justify the type of forcible entry employed by the Denver S.W.A.T. team. First, all of the "exigent circumstances" sought to be relied on were matters that  were known and that existed at least 24 hours before the warrant was issued. It is difficult to understand how the circumstances were "exigent" when the officers had an entire day to formulate a response to those circumstances.  The exigent circumstances exception to 18 U.S.C. Section 3109 was developed so as to allow officers to formulate an immediate response to emergency situations that arise on the scene during the execution of a search warrant. In this case, the method of entry used was not formulated in response to an emergency but instead was carefully planned without specific information well in advance of the time the warrant was obtained. 

Second, the facts offered in support of the officers' decision on the mode of entry all consisted of generalities that bore no relation to the particular premises being searched or the particular circumstances surrounding the search. Each of the facts outlined in the affidavit supporting the warrant pertained to "drug dealers" or "cocaine and/or controlled substances traffickers" in general. None of these facts specifically pertained to the defendant or the defendant's house. No officer had any information to the effect that the house had been barricaded or fortified. No surveillance was conducted to determine if the house had been fortified or if the occupants were monitoring activity in the surrounding area. Most importantly, no effort was  made to determine who was in the house at the time the entry was made. This information became crucial once it was decided to use the stun grenade. The officers were in possession of only two specific facts regarding the defendant that were relevant to the execution of the warrant other than the apparent sales of drugs on two occasions. First, they had been told that the defendant had been seen on one occasion with a pistol. This fact alone, however, does not justify the method used to enter the house. This information was obtained from a private investigator, who in turn obtained it from an informant. The informant was under the influence of marijuana at the time he told this to the investigator. The information was stale and involved only one incident. The officers had no information that would have led them to believe that the defendant armed himself on a regular basis. The officers thus had no information whether firearms were present within the house. The one incident involving the defendant and a pistol took place away from the defendant's house. Any conclusions regarding the presence of firearms on the premises were purely conjectural. The second piece of information the officers possessed about the defendant was that he is of Jamaican descent. This information seems to have inordinately influenced the conduct of the officers in this case. It seems sufficient to note thatthe race or nationality of a suspect cannot serve as a basis for failing to comply with the requirements of 18 U.S.C. Section 3109. Thus, a failure to comply with the provisions of 18 U.S.C. Section 3109 cannot be excused unless the conduct of the officers involved a reaction to the type of specific facts that were absent here. The Government would have us justify this circumvention of Section 3109 on the basis of general conclusory statements regarding the conduct of drug dealers in general. Followed to its logical conclusion, the Government's argument would obviate the necessity for complying with the statute in any search of the residence of an alleged drug dealer. 




You Decide 15.2
United States v. Lyons .

After a trial before the District Court, the appellant was convicted of distribution of and possession with intent to distribute a controlled substance… and of carrying a firearm during the commission of a felony. He contests his convictions on a variety of grounds. Most of his contentions are meritless. We conclude, however, that the warrantless, post-arrest search of the appellant's hotel room, in the course of which the police discovered a pistol, violated the Fourth Amendment. Admission into evidence of the fruit of that search was therefore improper and the appellant's conviction on the firearms count must be reversed. Because no evidence relevant to the narcotics count was obtained through the illegal search, the appellant's conviction is sustained. 

The pertinent facts may be stated briefly. In March 1982, Detectives Michael Bland and John Centrella were engaged in an undercover investigation of narcotics trafficking in the District of Columbia. With the aid of an informant, they arranged to buy approximately two kilograms of cocaine from the appellant, Judah R. Lyons, who then resided in Colorado. In anticipation of the transaction, Bland and Centrella arranged to rent two rooms in the Georgetown Mews Hotel. Lyons was to stay in Room 209 during his sojourn in town; the police were to occupy Room 214, from where they could conduct visual surveillance of activities in Room 209 and monitor conversations therein, transmitted by a device worn by Centrella. 

In the afternoon of March 23, 1982, Lyons arrived in Washington on a flight from Colorado. Soon after his arrival, a key to the room that had been rented on his behalf was given him by a third party (whose identity remains secret); Lyons may have been aware that his benefactor retained a duplicate key. One Timothy Eyerman gave Lyons a ride to the hotel, where Lyons deposited his personal belongings. During the remainder of the afternoon and the morning of  the following day, Lyons traveled about the city, dining with Eyerman and later making contact with two accomplices. He spent the night in the room that had been rented for him. 

At midday on March 24, Centrella met with Lyons in the lobby of the hotel and the two agreed to "do the deal." They retired to Lyons' room, where, after some preliminary negotiation, Lyons gave Centrella a sample of the cocaine. Centrella then briefly left the room, returning with Bland (posing as a "chemist") and the purchase money. The sale was soon consummated. Immediately afterward, in response to a prearranged signal from Centrella, Detective Dwight Rawls and Sergeant Alfred Boyd entered the room and arrested and handcuffed Lyons. 

After his  arrest, Lyons briefly "collapsed." He was revived and immobilized, seated on a chair, at a spot "somewhere very close to the door [of the room], either just inside or just outside."  Sergeant Rawls then systematically searched the room, moving "clockwise" around the outside, collecting  all of Lyons' belongings. In an open closet in the wall adjacent to the wall in which the entrance was located, Rawls found an overcoat that Lyons had been seen wearing or carrying earlier that day. Rawls noticed that one side of the coat was heavy; reaching into the pocket, he discovered a loaded revolver. After recovering these items, Rawls continued around the room and came across a suitcase lying open at the foot of the bed. Inside the suitcase, apparently in plain view, were a shoulder holster, two "speed loaders" (devices for rapidly reloading a revolver), a quantity of ammunition, and various financial records. These materials were added to Rawls' cache.  The police had not obtained a warrant for the search. They did not ask Lyons what he wished done with his belongings, and Lyons did not voice any objection to the collection of his things. It also appears that the police had no intention of giving the coat to Lyons to wear on the way to the station. Rawls later admitted that, at the time of the search, he did not fear for his personal safety. Indeed, he insisted that he was not looking for weapons or contraband. Rather, he claimed that his purpose was to collect all of Lyons' property, so that the police might vacate the premises. He argued that the procedure was mandated by police regulations designed to protect the city from possible civil liability resulting from loss or theft of an arrestee's goods. 

The Fourth Amendment "protects people from unreasonable government intrusions into their legitimate expectations of privacy." We begin our analysis, therefore, by determining Lyons' "legitimate expectations" regarding the sanctity of his room and, more specifically, of his closet. 

The Supreme Court long ago made clear that "a guest in a hotel room is entitled to constitutional protection against unreasonable searches and seizures." To be sure, the privacy to which such a hotel guest is entitled is not comparable in every respect to that of an owner or tenant of a house. The distinctive attributes of life in a hotel -- the facts that the occupants "share corridors, sidewalks, yards, and trees" and that each room abuts several others -- inevitably mute some of each guest's legitimate expectations. But only those privacy interests affected by the "'open, public, and shared atmosphere' [of a hotel], together with the 'nearness' and transience of one's neighbors," suffer such diminution. Thus, it may be true that "an occupant of a hotel room with connecting doors cannot reasonably assume that his conversations -- even those spoken in a normal tone -- never will be overheard by others in an adjoining room." Similarly, a guest may not be entitled to expect that crawl spaces adjacent to his room, which are accessible without entering the room itself, will not be invaded by a stranger. But those constrictions of the occupant's interests in no way affect the legitimacy of his expectation that strangers will not invade the room itself and ransack storage areas within it. In sum, had Lyons been an ordinary guest in the Georgetown Mews, the removal and search of his overcoat clearly would have violated his reasonable expectations of privacy. 

The case before us is not quite so simple. Arguably, the unusual circumstances surrounding Lyons' occupancy of the room vitiated his privacy interest therein. Upon critical examination, however, the apparent relevance of each of those circumstances dissipates. 

The Government first urges us to take into account the fact that Lyons had not paid for his room. "Centrella had rented Room 209, paid for it with police funds, and registered it in his own name." Under these conditions, the Government insists, Lyons' "expectation of privacy . . . was qualified at best." Much of the apparent force of the Government's argument is lost, however, when one takes into account the limited relevance of legal entitlements when identifying legitimate expectations of privacy. It has long been recognized that rights defined by positive law, though they sometimes figure in the constitutional calculus, do not control it. The crucial factor is whether a person's expectations are founded on "understandings that are recognized and permitted by society." Room 209 had been rented for Lyons by the police, posing as his prospective customers. It is irrelevant whether the room was provided to Lyons as part of his compensation for arranging the sale of the narcotics (as he perhaps thought) or as means of facilitating a police investigation (as was the case); what matters is that the  room had been tendered for his sole use during his stay in the city. As far as his reasonable privacy expectation was concerned, his position was thus comparable to that of an itinerant businessman whose apartment in a foreign city is leased on his behalf by his company, or a sought-after job applicant whose hotel room during the interviewing process is paid for by his prospective employer. Like Lyons, the businessman and applicant lack legally enforceable contractual (or property) rights to their rooms. Yet each regards the space provided for him as his temporary place of abode. 

The expectation that one's dwelling is secure from invasion by strangers surely is one that society is willing to recognize and respect. "At the very core [of the Fourth Amendment] stands the right of a man to retreat into his own home and there be free from unreasonable governmental intrusion." Just as the protections due a person ensconced in his dwelling are not diminished by the fact that his residence is temporary, so they are not vitiated by the fact that someone other than the dweller is paying the mortgage or rental. Nor can the result be different when the payor is the Government. Assume that, in the situations described above, the businessman's apartment had actually been leased by the police (with the connivance of his company), or the applicant's prospective employer was the District of Columbia. In neither instance could it be argued that the occupant had only a "diminished expectation of privacy" in his place of abode. Lyons' case is no different. 
 We find even less impressive the other unusual circumstance emphasized by the Government. It is said that Lyons likely was aware that the person who gave him the key to the room retained a duplicate   of it. Lyons' knowledge that someone else had the physical capacity to enter the room in his absence, the Government argues, must at least have reduced his legitimate expectations of privacy. This view fails to take into account the second of the principles described at the outset. The hypothesized fact that Lyons afforded access to the room to one other person -- presumably someone he knew and trusted -- did not diminish his privacy interest vis-a-vis the rest of the world.   To illustrate: it is quite commonplace for a lessor to retain a key to a rented apartment or house; however, the lessor's retention of a limited right of access surely does not nullify or diminish the tenant's reasonable expectations of privacy against uninvited and unauthorized intrusions by other persons. 

Finally, it could be argued that, whatever expectations concerning the privacy of the room and closet Lyons might legitimately have entertained, he relinquished them when he invited Centrella and Bland into the room. In his oft-cited concurrence explicating the holding in Katz, Justice Harlan argued that the establishment of a constitutionally protected privacy interest requires demonstration of two conditions: "first that [the defendant] have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as 'reasonable. '" ...
 Brief reflection reveals... that Lyons' behavior was in no way inconsistent with a continued expectation of privacy in his room. He clearly believed that Centrella and Bland were the customers he had come to Washington to meet.  He was not opening his room to public view; on the contrary, he was using it as a sanctuary in which to conduct quintessentially "private" business. To be sure, in doing so, he took the risk that Centrella and Bland would turn out to be police officers. Moreover, the fact that the detectives gained admission upon false pretenses in no way impairs the validity, for constitutional purposes, of his consent to their entranc But it is nevertheless apparent that Lyons intended to admit only a few persons he assumed were trustworthy. ... As a result, he did not relinquish his right to object to a subsequent warrantless search of areas the undercover agents had not been invited to examine. Having concluded that Lyons possessed a justifiable expectation of privacy in his room and the closet therein, we must consider whether the warrantless, post-arrest search of the coat hanging in his closet complied with the dictates of the Fourth Amendment. 


Our analysis is shaped by one overarching principle. The most basic constitutional rule in this area is that "searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment -- subject only to a few specifically established and well-delineated exceptions." The exceptions are "jealously and carefully drawn," and there must be "a showing by those who seek exemption . . . that the exigencies of the situation made that course imperative." "The burden is on those seeking the exemption to show the need for it."

Thus, the seizure of Lyons' gun will "survive constitutional inhibition" only if the Government can show that "the surrounding facts brought it within one of the exceptions to the rule that a search must rest upon a search warrant.". The Government has advanced two theories in hopes of making such a showing. We conclude, however, that neither of these doctrines is capable of legitimating the activities of the police in this instance; accordingly, we find that the search was unconstitutional and its produce should have been suppressed. 

The Government first seeks to characterize the exploration of Lyons' closet as a "search incident to a lawful arrest." Modern doctrine governing this well-recognized exception to the warrant requirement stems from Chimel v. California. The Supreme Court there held that, subsequent to a valid arrest, the police may legitimately search the suspect's person and his immediate environs. The scope of the search permitted under this rule is defined by reference to its rationale: 

When an arrest is made, it is reasonable for the arresting officer to search the person arrested in order to remove any weapons that the latter might seek to use in order to resist arrest or effect his escape. Otherwise, the officer's safety might well be endangered, and the arrest itself frustrated. In addition, it is entirely reasonable for the arresting officer to search for and seize any evidence on the arrestee's person in order to prevent its concealment or destruction. And the area into which an arrestee might reach in order to grab a weapon or evidentiary items must, of course, be governed by a like rule. A gun on a table or in a drawer in front of one who is arrested can be as dangerous to the arresting officer as one concealed in the clothing of the person arrested. There is ample justification, therefore, for a search of the arrestee's person and the area "within his immediate control" -- construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence. 

There is no comparable justification, however, for routinely searching any room other than that in which an arrest occurs -- or, for that matter, for searching through all the desk drawers or other closed or concealed areas in that room itself. Such searches, in the absence of well-recognized exceptions, may be made only under the authority of a search warrant. The "adherence to judicial processes" mandated by the Fourth Amendment requires no less.


The guidelines set forth in the foregoing passages have not been interpreted rigidly. Custodial arrests are often dangerous; the police must act decisively and cannot be expected to make punctilious judgments regarding what is within and what is just beyond the arrestee's grasp. Thus, searches have sometimes been upheld even when hindsight might suggest that the likelihood of the defendant reaching the area in question was slight. 1975. And it has been held that an arresting officer is not obliged, before searching an arrestee's immediate vicinity, "to calculate the probability that weapons or destructible evidence may be involved." But the touchstone remains the justification articulated in Chimel. To determine whether a warrantless search incident to an arrest exceeded constitutional bounds, a court must ask: was the area in question, at the time it was searched, conceivably accessible to the arrestee  -- assuming that he was neither "an acrobat [nor] a Houdini"? The search of the closet in the instant case clearly was beyond the pale demarcated by Chimel and its progeny. At the time of the search, Lyons was sitting, handcuffed, on a chair near the doorway. Inside the room were six police officers, at least four of whom presumably were armed. The closet was located at the far end of the wall adjacent to that in which the doorway was located -- several yards away from Lyons. Under these circumstances, it is inconceivable that Lyons could have gained   access to the area. It is also clear that Lyons never made any attempt to reach the closet, nor did he even request access to it. The Government might appeal to one of two subsidiary doctrines in an effort to avoid the force of the foregoing reasoning. First, it might argue that Lyons needed the coat to wear on the way to the station house; surely it was reasonable for them to check it for weapons before giving it to him. Assuming without deciding that the police have constitutional authority unilaterally to decide what extra clothing an arrestee needs and then to locate and search those articles, such authority would avail them little in this case; the Government conceded that the police did not anticipate giving -- and did not in fact give -- the coat to Lyons. Second, it has been held that, when the police have reason to suspect that confederates of an arrestee are hiding somewhere in the room or house in which (or near which) the arrest takes place and might attempt to liberate their comrade, the police may legitimately search the area more thoroughly than would otherwise be permitted. Clearly, however, there were no such "exigent circumstances" in this case. The police had been following Lyons' movements for two days, and Centrella and Bland had just spent a significant amount of time in the room with him; the police thus knew to a certainty that Lyons was alone when he was arrested. In sum, we conclude that this case is controlled by the principle that a warrantless search "remote in time or place from the arrest" is not, for constitutional purposes, a search "incident" to that arrest.                                                        
      



You Decide 15.3
United States v. Paulino

  
On September 29, 2000 Detective Elliot Latchaw, and other members of the Baltimore County Police Department received information from a confidential informant who told them that later that evening petitioner, John August Paulino ("Paulino"), would be in the 1100 block of North Point Road, Dundalk, Maryland, and would  be in possession of a quantity of controlled dangerous substance. The informant also advised the police that Paulino typically hides the controlled dangerous substance in the area of his buttocks. Acting on the information provided by the informant, the police established surveillance in the 1100 block of North Point Road. At the suppression hearing, Detective Latchaw described the surveillance in greater detail:

 [Detective Latchaw]: He actually -- we had surveillance established on the parking lot, and he was actually observed on the parking lot, and he was actually observed by myself as they pulled into the entrance to the car wash. He was seated in the passenger seat. I saw him clear as day, and I radioed real quick to everybody, this is him, he's in the passenger seat. And at that time, they actually pulled [into one of] the bays of the car wash. There's like maybe six or eight bays all away across in the line. When they pulled in, they were blocked in, and he was removed from the vehicle. And I don't know exactly how he was taken out of the vehicle or if he got out on his own, I don't know, because at that point, I was back a little ways coming up. There was a -- there was a team  to do all that.

 There was also testimony describing the location of the search:

[Defense Counsel]: Is that area of Dundalk fairly busy at that time of night?

[Detective Latchaw]: Not at all. Its actually -- the car wash is actually back -- you pull into a parking lot, and you've got to go past an entrance to a storage facility, like those little mini storage buildings, and actually go past a -- like an auto repair center. And then at the very end of this little parking lot, it's kind of like a zigzaggy entrance. Driveway kind of turns around to the left and comes back to the right, and the very back is the car wash all by itself. It's real secluded back there actually.

[Defense Counsel]: Were there any other people back there at that time around eleven-fifteen that evening other than yourself and Mr. Paulino?

[Detective Latchaw]: No, not that I -- not that I can remember.

[Defense Counsel: Yourself --

[Detective Latchaw]: Well, other units of Baltimore County Police. Right.

[Defense Counsel]: No civilian personnel?

 [Detective Latchaw]: No. Nobody was washing their cars, that I can remember.

[Defense Counsel]: Is that a lighted area, dark area?

[Detective Latchaw]: Well lit.

[Defense Counsel]:   Is that viewable by people in the area walking by or not really?

[Detective Latchaw]: No. No, it's way back. It's back off the road. It's real secluded.

…

The testimony regarding the police officer's subsequent actions is less clear:

[Defense Counsel]: And you did conduct a search then, is that correct? How did you come to find the drugs?

[Detective Latchaw]: Well, when we -- when Mr. Paulino was removed from the vehicle and laid on the ground, his pants were already pretty much down around his -- below his butt, because I guess that's the fad, these guys like wearing their pants down real low, so it was just a matter of lifting up his shorts, and - - and between his butt cheeks the drugs were -- I believe one of the detectives actually put on a pair of gloves and just spread his cheeks apart a little bit and it was right there.

[Defense Counsel]: So they were not visible before you actually spread his cheeks apart, is that correct?

[Detective Latchaw]: I don't think they were.

…

Paulino offers a slightly different version of the facts concerning the search:

[Defense Counsel]: Where was the search conducted?

[Mr. Paulino]: Inside a car wash

[Defense Counsel]: In the presence of other  people or by yourself?

[Mr. Paulino]: Other people was around. It was about 12 other officers.

 [Defense Counsel]: At that time, your -- your anal cavity was searched. Is that correct?

[Mr. Paulino]: They had searched me in my pockets, didn't find nothing, and eventually, they came to the subject where -- in my report, it states that the officer said, Mr. Paulino, why is your butt cheeks squeezed? And in further response, I said nothing. He said it again, and another officers come behind with gloves and pulled my pants down and went in my ass. Well, my cheeks. Sorry about that.

      In support of his challenge to the validity of the search, Paulino relies on the Fourth Amendment to the United States Constitution. The Fourth Amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported  by Oath or affirmation and particularly describing the place to be searched and the persons or things to be seized.The Fourth Amendment is made applicable to Maryland through the Fourteenth Amendment, and prohibits searches that are "unreasonable under the circumstances." 
     Police are allowed to conduct a search incident to an arrest in order "to remove any weapons that the [arrestee] might seek to use in order to resist arrest or effect his escape . . . [or] to search for and seize any evidence on the arrestee's person in order to prevent its concealment or destruction." In United States v. Robinson, 414 U.S. 218 (1973), the Supreme Court explained the scope of a search incident to an arrest in light of its decision in Chimel. The issue before the Court in Robinson was whether after a custodial arrest, a  police officer could conduct a full search of the arrestee or, in the alternative, if the scope of a search incident to arrest is limited to a frisk of the outer clothing. The Court held that a search of an arrestee's waist, pants, pockets, as well as the contents of the arrestee's pockets, supports "the need to disarm the suspect in order to take him into custody" as well as "the need to preserve the evidence on his person for later use at trial" and is therefore permissible under Fourth Amendment law. The rationale of Chimel and Robinson entitles he police, under the Fourth Amendment, to conduct a full search incident to arrest, without a warrant, so long as the search does not involve a bodily intrusion. See Schmerber v. California, 384 U.S. 757(1966). In Schmerber, the Court held that the Fourth Amendment protects an arrestee's privacy interests in his person and prohibits bodily intrusions that "are not justified in the circumstances, or which are made in an improper manner." We note, however …that "the Supreme Court has not [specifically] addressed the validity of strip searches incident to an arrest."   
     Here the police had reason to believe that Paulino carried drugs on his person and under his clothing, but that fact was not the justification for the search. Paulino's arrest served as justification for the search incident and the underlying probable cause for his arrest was never challenged. The actual challenge, however, is to the search of Paulino. He contends that the search constituted a strip search. By definition a strip search involves a more invasive search of the person as opposed to a routine custodial search. Therefore, the necessity for such an invasive search must turn upon the exigency of the circumstances and reasonableness. Without the constitutional safeguards of exigent circumstances and reasonableness, every search incident could result in a strip search. As we have said, "[t]he meaning of exigent circumstances is that the police are confronted with an emergency-- circumstances so imminent that they present an urgent and compelling need for police action." Therefore, we must determine whether the circumstances of the search in the present case rise to that level.
     Paulino contends that, at a minimum, the  search conducted here was a strip search. In Paulino's view, the search "was more intrusive than a mere strip search" because the cheeks of his buttocks were manipulated by the police. Paulino asserts that "by spreading apart the  cheeks of [his] buttocks" the search was beyond the realm of a strip search and, instead, was a "visual body cavity search." In response, the State contends that the search of Paulino occurred "without removing any of Paulino's clothing" and that the "search arguably did not . . . constitute a 'strip search.'" Further, according to the State, "the police action . . . did not constitute a visual or manual 'body cavity search'" because, to retrieve the contraband, the police officers only lifted up Paulino's shorts. For reasons discussed,  we conclude that the search of Paulino was both a strip search and a visual body cavity search.
    There exist three separate categories of searches. A "strip search," though an umbrella term, generally refers to an inspection of a naked individual, without any scrutiny of the subject's body cavities. A "visual body cavity search" extends to a visual inspection of the anal and genital areas. A "manual body cavity search" includes some degree of touching or probing of body cavities. 
   Based upon the record before us, we conclude that the police officers' search of Paulino was both a strip search and a visual body cavity search. It appears that the police officers attempted to manipulate Paulino's clothing in such a manner that his buttocks could be more readily viewed. In this instance, the police did not only lift up Paulino's shorts, but also the officers manipulated his buttocks to allow for a better view of his anal cavity. If, in this case the drugs   were protruding from between the cheeks of Paulino's buttocks and visible without spreading his buttocks cheeks, the classification of the type of search would be a close one. In this case, however, the drugs were not visible until after the cheeks of Paulino's buttocks were spread apart. Therefore, when the police officers spread the cheeks of Paulino's buttocks to inspect his anal cavity and, upon doing so, observed a plastic bag containing drugs, their conduct amounted to a "visual body cavity search." 
     Notwithstanding the search incident to arrest exception to the warrant requirement, the search conducted by the police must be reasonable in light of the exigencies of the moment. The fact that the police can lawfully initiate the search of a suspect does not then give the police carte blanche authority to conduct an unreasonable search. The United States Supreme Court's decision in Bell sets forth the appropriate test for determining the reasonableness of a search.                                                                                  
     In Bell, "the Supreme Court addressed the permissible scope of searches incident to arrest that occurred in association with pretrial detention. 441 U.S. at 523, Several defendants brought a class action suit challenging detention policies requiring pre-trial detainees to be subjected to a "visual body cavity" search every time the detainee had contact with individuals outside of the institution.. The Court assessed the reasonableness of these searches by stating:

The test of reasonableness under the Fourth Amendment is not capable of precise definition or mechanical application. In each case it requires a balancing of the need for the particular search against the invasion of personal rights that the search entails. Courts must consider the scope of the particular intrusion, the manner in which it is conducted, the justification for initiating it, and the place in which  it is conducted.

We conclude that, on balance, the location of the search and the lack of exigency made the search of Paulino unreasonable.
     We hold that the police officers' search of Paulino was highly intrusive and demeaning. The type of search that Paulino was subjected to, and other searches that "entail[] the inspection of the anal and/or genital areas have been accurately described as demeaning, dehumanizing, undignified, humiliating, embarrassing, repulsive, degrading, and extremely intrusive of one's personal privacy."                                                                 
     We turn next to the second factor in the Bell analysis, justification for initiating the search. The State contends that there was justification for initiating the search "because the police had sufficient cause to believe that the illegal narcotics Paulino was known to be possessing were actually being concealed in that place."                                                                
    We do not agree, as the State's argument suggests, that because the police had probable cause to arrest Paulino, the police were justified in searching him to the extent he was searched under the circumstances. The crux of this case, as illuminated is not whether the police had the right to search Paulino, but instead whether an exigency existed such that an invasive search, conducted at the scene of the arrest, was reasonable.
    Lastly, we examine the final two factors in the Bell analysis. We take into consideration the place and manner in which the search of Paulino was conducted. As to the place of the search, Paulino contends that the parking lot of a car wash is a "very public location [that was] within plain view  of people who were not involved in the search itself" Further, Paulino contends that the presence of other people, who were not involved in the search of his person made this search exceptionally public and therefore unreasonable. The State contends that the search of Paulino was conducted in an appropriate manner because, in its view, "none of Paulino's clothes were removed, nor is there evidence that any part of his naked body was exposed unduly to any persons other than the searching officers. Paulino's pants were kept in place during the search . . . [and] [t]here is absolutely no evidence of any gratuitous or unnecessary action taken by the police." The State also argues that "the search occurred at night in the barricaded stall of . . . a 'secluded' car wash" and that no "part of Paulino's naked body was observed or was capable of being  observed by anyone other than the searching officers, much less others at the scene or the general public."
    The testimony from the suppression hearing in the case …viewed in the light most favorable to the State, does not indicate that the officers made any attempt to protect Paulino's privacy interests. The search was conducted in the very place in which he was arrested, a car wash. Similarly, there is no indication in the record before us that the police made any attempt to limit the public's access to the car wash or took any similar precaution that would limit the ability of the public or any casual observer from viewing the search of Paulino. In our view, the search as conducted was unreasonable.
     During the search of Paulino, his pants were below his waist, his underwear was "lifted up" and the cheeks of his buttocks were manipulated and exposed. In our view, the search of Paulino was …invasive and…there is no evidence that the search of Paulino was  shielded from the view of passers-by or the people present at the scene.
   In the instant case, the State contends that because the search did not occur on the side of a well-traveled highway and was conducted at night; the search, therefore, was reasonable. The State appears to overlook that its failure to prove exigent circumstances and the reasonableness of the search are determinative. As we have noted previously, "the burden is on those seeking the exemption [from the warrant requirement] to show the need [for the search]." There was no testimony at the suppression hearing in the case that Paulino was attempting to destroy evidence, nor that he possessed a weapon   such that an exigency was created that would have required the police officers to search Paulino at that precise moment and under the circumstances, in a "well-lit" public car wash. There is no dispute that members of the public were present, specifically, the other passengers in the Jeep Cherokee. It is their presence, whether their view was obscured or otherwise, that makes the search of Paulino unnecessarily within the public view and thus violative of the Fourth Amendment. The police could   have taken any number of steps, including patting Paulino down for weapons at the scene of the arrest and conducting the search inside the Jeep Cherokee vehicle in which Paulino was a passenger, or at the police station, to protect Paulino's privacy interest. Similarly, the police could have conducted  the search in the privacy of a police van. During the transportation of Paulino from the scene of the arrest to the station or to a more private location, the police had the ability to secure Paulino to prevent his destruction or disposal of the contraband found on his person. Instead, they chose to search him in a public place in the view of others. Accordingly,   we hold that the search of Paulino unreasonably infringed on his personal privacy interests when balanced against the legitimate needs of the police to seize the contraband that Paulino carried on his person.

.
Battaglia, J. with whom Cathell and Wilner, JJ., join dissenting


The crux of the present case is whether the police's search of Paulino was reasonable under the Fourth Amendment The majority concludes that the search was both a highly intrusive strip search and a visual body cavity search and holds that the search was unreasonable, emphasizing the location of the search and the perception that there was a lack of exigency. I disagree that the search constituted a strip search or a visual body cavity search, and that the search was unreasonable.
        The evidence adduced at the suppression hearing reflected that police knew that Paulino would be traveling in a Jeep Cherokee near a car wash in the 1100 block of North Point Road in Dundalk around 11 p.m. on September 29, 2000, and that he would be in possession of a quantity of crack cocaine, secreted in his buttocks area between his butt cheeks. Based upon this information, the police arrested Paulino when he arrived at the car wash, placed him on the ground, and conducted the search, lifting up his boxer shorts, reaching between his butt cheeks and securing the baggie. Paulino was already wearing his pants below his buttocks so that the officers found the drugs by simply "lifting up [Paulino's] shorts," but not by removing them:

  [COUNSEL FOR PAULINO]: And you did conduct a search then, is that correct? How did you come to find the drugs?

[DETECTIVE LATCHAW]: Well, when we -- when Mr. Paulino was removed from the vehicle and laid on the ground, his pants were already pretty much down around his -- below his butt, because I guess that's the fad, these guys like wearing their pants down real low, so it was just a matter of lifting up his shorts, and between  his butt cheeks, the drugs were -- I believe one of the detectives actually put on a pair of gloves and just spread his cheeks apart a little bit and it was right there.

    The fact that Paulino's shorts were pulled away from his waist so that the searching officer could determine whether he had drugs secreted in his buttocks area does not render the intrusion a strip search or a visual body cavity search.
    A reach-in search of a clothed suspect does not display a suspect's genitals to onlookers, and it may be permissible if police take steps commensurate with the circumstances to diminish the potential invasion of the suspect's privacy.
 ….A "reach-in" search, or a search of a clothed suspect wherein the officer conducting the search reaches between an individual's clothing and his skin, without exposing the individual's genitalia to onlookers, is not the same as a strip search or visual body cavity search and its reasonableness is measured by its limited intrusiveness weighed against the needs of the police to seize drugs they believe are secreted on a suspect's body. 
     The search of Paulino was reasonable under the Bell reasonableness balancing test; the police needed to conduct the search in order to prevent either loss or destruction of the drugs, which could have occurred while in transit, and the officers protected Paulino's privacy interests by conducting the search in such a manner to prevent any onlookers  from viewing his genitalia.
     Rather, the fact that Paulino was not fully or partially disrobed differentiates the instant search. A reach-in search of a clothed suspect does not display a suspect's genitals to onlookers, and it may be permissible if police take steps commensurate with the circumstances to diminish the potential invasion of the suspect's privacy.

 Thus, the fact that the search of Paulino involved an officer touching Paulino's buttocks to view the drugs did not automatically make the search an unreasonably intrusive strip search. Instead, Paulino's search was a reasonable "reach-in" search incident to arrest.
  Even were the search of Paulino to be considered a strip search, it was reasonable. Although the majority agrees that strip searches may be reasonable, it finds that the search of Paulino  was unreasonable because it was conducted at a "public" car wash in the presence of Paulino's friends who arrived with him in the Jeep Cherokee. In its conclusion, the majority is establishing a per se rule that strip searches must be done in an enclosed area. Such a per se rule violates the standard of reasonableness iterated in Bell v. Wolfish, 441 U.S. at 520.  In Bell, the Supreme Court remarked that whether a strip search is reasonable is incapable of being measured by per se rules because the test for reasonableness "is not capable of precise definition or mechanical application." The Court did not differentiate between searches conducted in public and searches conducted in enclosed areas, stating that the reasonableness of a search is measured by balancing the need for the particular search -- in this case, the police's need to prevent evidence from becoming destroyed or lost -- against the invasion of privacy the search entails. 
     A custodial arrest gives rise to the authority to search, even if the arresting  officer does not "indicate any subjective fear of the [defendant] or . . . suspect that [the defendant] was armed." "The justification or reason for the authority to search incident to a lawful arrest rests quite as much on the need to disarm the suspect in order to take him into custody as it does on the need to preserve evidence on his person for later use at trial. . . . It is the fact of the lawful arrest which establishes the authority to search, and . . . in the case of a lawful custodial arrest a full search of the person is not only an exception to the warrant requirement of the Fourth Amendment, but is also a reasonable search under that amendment." 
     The police took reasonable precautions to protect Paulino's privacy interests, and the search, although not done in a physically enclosed space, was no more intrusive than necessary to determine whether Paulino possessed drugs. The evidence at the suppression hearing reflected that Paulino arrived at the car wash late at night when the car wash was closed to the public. The police arrested him, placed him on the ground and conducted the search, lifting up his boxer shorts, reaching between his butt cheeks and securing the baggie, precisely where they were told it would be. The police secured the drugs in Paulino's possession inside the bay of a car wash facility in the rear of a parking lot, blocked in by police vehicles, and secluded behind a storage facility and an automobile repair shop, such that the area could not be seen by passers-by. Although the majority assumes that Paulino's friends were present at the car wash and that they had the ability to view Paulino's buttocks during the search, there was no evidence adduced at the suppression hearing to support this assertion. Although one of the detectives testified that the car wash area was well-lit, there is no evidence that anyone saw Paulino's genitalia, nor that anyone other than the searching officer saw Paulino's buttocks.
      Moreover, even when there exists alternatives, or less intrusive means, to conduct a search, that does not by itself render the search unreasonable. “A creative judge engaged in   a post hoc evaluation of police conduct can almost always imagine some alternative means by which the objectives of the police might have been accomplished. But  [t]he fact that the protection of the public might, in the abstract, have been accomplished by "less intrusive" means does not, itself, render the search unreasonable.' The question is not simply whether some other alternative was available, but whether the police acted unreasonably in failing to recognize or to pursue it." 
     By holding as it does, the majority impermissibly restricts the police's ability to conduct reasonable searches under the Fourth Amendment for drugs that are secreted on an individual known to be carrying such drugs to prevent their loss. I disagree, and would affirm the judgment of the Court of Special Appeals.

Cathell, J., dissenting 

I join Judge Battaglia's dissent and would further hold that when a person wears their pants below the level of their buttocks, he or she is intentionally offering that area for observation by the public and obviously has no expectation of privacy  sufficient to prohibit a police officer from also looking.
    If a person wants to have an expectation of privacy in that area of his or her body, he or she should keep their pants up when in public.

You Decide 15.4
UNITED STATES V. CHAVEZ

On December 10, 2009, detective Anthony Desimone  ("Desimone") of the Stockton Police Department began conducting an investigation into a carjacking, which had occurred at approximately 7:15 p.m. that evening. Two suspect vehicles were involved in the carjacking of a UPS truck, one white station wagon with wood paneling and one dark-colored four door vehicle. With respect to the dark-colored vehicle, there were conflicting descriptions; however, at least one of the three suspects taken into custody that night identified the car as purple-colored sedan belonging to a person named Darnell Brooks ("Brooks"). Desimone located booking photos of Brooks prior to the search of defendant's car. 
     That same night, at approximately 8:30 p.m., there was a home invasion robbery. Witnesses claimed that eight black males armed with guns committed the robbery.  Desimone had the suspects from the carjacking stand in a lineup; the victims from the home invasion robbery identified the carjacking suspects as involved in the home invasion robbery.  At the hearing, defendant Chavez was identified by Desimone as appearing to be of mixed Mexican and African-American descent.  In the police report filed in December 2008, Officer Lopez described Chavez as a male of Hispanic origin. 
      One of the victims of the home invasion robbery notified Desimone that she heard from someone in her apartment complex that the suspects lived in one of three different apartments in the area.  Desimone asked three other detectives, Nance, Jose Lopez ("Lopez"), and Jose Martinez ("Martinez"), to accompany him to check the three apartments and verify if the information provided was true, identify any persons living in the apartments, and locate stolen property from the home invasion robbery. Nobody was at the first apartment, which appeared vacant. At the second apartment, the detectives identified the occupants, who gave them permission to search for stolen property. 
     At approximately 2:50 p.m., detectives arrived at the third location, 623 West Flora, number 19. The detectives knocked on the door several times, but no one answered. Desimone and Nance started walking down the stairs toward the parking lot; Lopez and Martinez were at the top of the stairs.                                                                                                 
      As Desimone was  walking down the stairs, he saw defendant pull into the parking lot in a purple Lexus, get out of the car with a backpack, and walk up the stairs past him and Nance.  When defendant first came into contact with the detectives, his eyes got big, and he appeared concerned.  He continued walking up the stairs, but before reaching the top, turned around and walked back to the car. Desimone noticed that defendant's car matched one of the vehicle descriptions from the carjacking and that defendant was walking in the direction of number 19. Desimone asked Chavez to stop so they could talk. Chavez ignored him and got into the Lexus. 
    At that point, Desimone walked behind the back of the Lexus, which was nosed into a parking stall, to write down the license plate number. Lopez and Martinez had come down the stairs and were at the driver's window of the car. They did not intend to  arrest him, nor did Lopez feel that he had sufficient information to make an arrest. Rather, Lopez merely sought to identify defendant. 
     Chavez started the car, and the back-up lights came on. The car began edging back.  Desimone was about three feet behind the rear license plate, in the middle of the car. Lopez knocked on the door and told Chavez to stop. Chavez replied, "Fuck you. I ain't stopping." Lopez again told Chavez to stop, pulled the badge from his belt, and tapped the driver's window with the badge. Chavez continued to back toward Desimone. Lopez immediately pulled his duty gun, unholstered it, and tapped the driver's window with the badge and the gun, telling Chavez to stop. Chavez stopped the car, put his hands in front of his body, and said, "Okay. Okay. I didn't know who you were. I did not know who you were." Lopez told Chavez to put the car in park, and Chavez eventually complied. 
      Lopez reholstered his weapon, told Chavez he needed to speak with him, and asked for his driver's license. Chavez began to reach in the backseat. Lopez told Chavez, "Don't reach for anything. Put your hands in front of you. Keep your hands where I can see them."  However, Chavez continued to reach for a backpack in the backseat of the car and brought it to the front  seat. Lopez was concerned that Chavez was reaching for a weapon. Both Lopez and Martinez drew their weapons and pointed them at defendant. .) Lopez told Chavez to keep his hands away from the backpack and where he could see them. Chavez responded, "Okay. Okay. Okay. Okay. Okay." 
    Lopez then told Chavez to step out of the vehicle. Chavez again reached to the back of the car and grabbed a black jacket from the backseat. Lopez again drew his weapon. He told Chavez not to put the jacket on, but Chavez did not comply. At this point, Lopez asserts that he sought only to get information and to conduct a patdown search, based upon Chavez's failure to comply and continuous reaching for items in the backseat of the vehicle. 
   Chavez exited the vehicle. Lopez asked him to turn around and put his hands behind his head. Chavez turned around, but did not put his hands behind his head. Lopez grabbed defendant's jacket. Chavez turned around and started running northbound out of the apartment complex. Lopez held onto the jacket, but Chavez leaned forward and shed the jacket. After doing so, he turned and threw a roundhouse punch with his right hand to Lopez's cheek.  Lopez and Martinez testified that prior to Chavez striking Lopez, there was no basis for arrest. 
    After striking Lopez, Chavez continued to run north, and Lopez chased after him, grabbing defendant's t-shirt. Chavez shed his t-shirt. Lopez continued to chase defendant, but fell. Both Desimone and Martinez also gave chase. Chavez eventually ran west and jumped over a fence. Desimone followed defendant over the fence, Lopez ran south, and Martinez returned to the vehicle. Nance was on the radio in the street for assistance. 
    Martinez testified that he was concerned that Chavez would attempt to return to the vehicle. When Martinez made it back to the vehicle, no one else was there, and the defendant never returned. Martinez removed the backpack from the car and searched it. He found a semiautomatic Berretta handgun and $ 4000 in cash. Martinez relayed the information to Nance, who put it over the radio.  Martinez testified that he did not believe he would find any evidence relating to Chavez's striking of Lopez in the car; rather, Martinez believed that Chavez might be connected to one of the robberies. 
    Defendant Chavez was taken into custody approximately 20-25 minutes after Martinez found the gun. ) He was charged with, inter alia, battery on a peace office, resisting, delaying or obstructing a peace officer in the performance of his duty, and possession of a concealed weapon within a car.  Approximately 30 minutes after finding the gun, a tow was called for the car. ("We discovered the gun at first and then requested the tow. Within a half hour after [discovering the gun].").
    At the hearing, the parties stipulated to the following timeline with respect to the relevant events that transpired on December 11, 2008.  At approximately 2:56 p.m., detectives reported that defendant Chavez was on the run. The car was searched at some point prior to 3:16 p.m.  At approximately 3:16 p.m., there was a radio call to tow defendant's vehicle. t 3:18 p.m., it was reported that defendant was in custody. 
     The government first contends that the search of the car without a warrant was lawful as incident to Chavez's arrest for striking detective Lopez. 3
     The Supreme Court recently delineated a bright-line rule regarding when an officer may search the passenger compartment of a car pursuant to a lawful arrest. Arizona v. Gant. "Officers are only permitted to search the passenger compartment of an arrestee's automobile if the search is required for officer safety or is necessary to prevent destruction of evidence of the crime for which the recent occupant was arrested.". In Gant, the defendant was arrested for driving on a suspended license. Officers placed him in handcuffs and secured him in the back of a patrol car before conducting a search of the vehicle. The search led to the discovery of cocaine in the pocket of a jacket in the automobile's backseat. The Supreme Court held that the search was unconstitutional because (1) the defendant was not in reaching distance of the car at the time of the search and thus, there was no concern for officer safety; and (2) there was no basis for officers to believe there was evidence relating to the crime of driving on a suspended license that needed to be preserved.                                                                                                                         
     In this case, neither the officer safety nor the evidentiary preservation justifications for a search incident to arrest supports the search of Chavez's car. At the time of the search, defendant Chavez had fled from the car, eluded police offices, and jumped over a fence. He was nowhere near the car after he fled the scene and jumped the fence. As such, he was "clearly beyond lunging distance" of the handgun in the backpack in the front seat of the car at the time of the search. While Martinez asserted that he was concerned that Chavez would return to the car to flee or recover items from within, he also testified that once he returned to the car, he ensured "by standing there" that Chavez would not be able to gain access to the car. Therefore, even if Chavez had returned to the vicinity of the car, he would not have had access to the backpack or the gun as it was under Martinez's "dominion and control."                                                                                                    
      Moreover, akin to traffic-related offenses, it is generally unlikely that an officer could reasonably expect to find evidence of the crimes of battery upon an officer or resisting arrest within a car. Further, Martinez admitted that he did not believe he would find any evidence relating to Chavez's striking of Lopez in the car, the offense for which detectives had probable cause to arrest Chavez. Accordingly, under the circumstances presented in this case and particularly in light of the testimony of the officer who searched the vehicle, there was "no likelihood" that Martinez might have discovered such evidence.                                                                                                                              
    Therefore, because neither justification for a search incident to arrest existed in this case, the search of defendant Chavez's car cannot be upheld on that theory in light of Gant.

You Decide 15.5
United States v. Ivy, 

Ivy moved to suppress the evidence obtained during a police search of his residence, claiming that he did not consent to the officers' entry into his house, and that his consent to the search was not voluntary. After an evidentiary hearing, the magistrate judge found that Ivy voluntarily consented both to the officers' entry and their search of his residence, and recommended denying Ivy's motion. The district court did not conduct its own evidentiary hearing or make its own For the reasons set forth below, we REVERSE Ivy's conviction and REMAND this case to the district court for further proceedings consistent with this opinion. On December 19, 1991, Shelby County Sheriff Department Officer Paul Harvey and two other officers went to a house located at 6706 Silhouette in Memphis, Tennessee, based on information that a fugitive, Desi Arnez Hall, was at that location. At the time, Ivy resided at this address. The officers arrived, knocked on the front door, and Ivy opened it. Officer Harvey asked Ivy if he was Desi Arnez Hall, and Ivy replied that he was not. At this point, the testimony of police officers and defense witnesses diverge. According to police witnesses who testified at the suppression hearing, Officer Harvey requested identification from Ivy, and Ivy said that he would have to retrieve it. The officers asked Ivy if he would mind if they came inside. Ivy say "okay," and the officers followed him into the house. There, the officers encountered two other men and a woman. Officer Harvey asked one of the men, later identified as Dennis Dunning, if he was Desi Arnez Hall and Dunning answered he was not. Officer Harvey asked Dunning for identification, which Dunning stated was in his car. The officer asked him to retrieve it. Dunning then fled, running out of the back door of the house. The officers pursued Dunning and caught him in the back yard as he attempted to jump over a fence, and subdued him after a struggle. Pieces of crack cocaine fell out of Dunning's pockets during the skirmish. The officers brought Dunning back into the house. Officer Holloway meanwhile had "secured" the other occupants. In walking back through the house, Officer Harvey found a small quantity of crack cocaine on the floor. He then called for additional officers from the Narcotics Unit. Sergeant Jackie Setliff and Officer Roger Swatzena arrived some time later. An officer advised Ivy and the other individuals at the house, including Ivy's girlfriend, Tina Jones, of their rights under Miranda v. Arizona, Sergeant Setliff then spoke to Ivy and requested his consent to search the house. Ivy did not respond to this request, but asked the sergeant what would happen if he did not consent. Setliff replied that he would attempt to obtain a search warrant. Ivy remained unresponsive. Setliff suspended his conversation with Ivy to attend to other tasks, and resumed the conversation ten minutes later. The sergeant asked Ivy if he had changed his mind, and when Ivy again did not respond, Setliff contacted his office to make arrangements to obtain a search warrant. A few minutes after this telephone call, Ivy informed the officer that he would provide his consent and signed the consent form. During the entire time that Sergeant Setliff questioned Ivy, Ivy's girlfriend, Tina Jones, was handcuffed to a table, attempting to care for their infant child. After Ivy signed the consent form, the police searched the house. In a bedroom, Officer Harvey found a small quantity of crack cocaine in a dresser drawer and approximately $5500 in cash in a night stand. Sergeant Setliff found a set of triple beam scales in one of the bedrooms. Additionally, the police found in a drawer in the kitchen several guns and a cooking tube containing cocaine residue. Based on this evidence, the officers arrested Ivy. According to Ivy and Jones' testimony at the suppression hearing, Officer Harvey did not simply ask Ivy for identification, but rather used physical force to gain entrance. Officer Harvey shoved Ivy against an interior wall, forced his arm behind his back, and demanded some identification. Further, Ivy maintained, a full hour and a half passed between the initial request for consent and his signing the consent form. During this time, Jones was handcuffed to the kitchen table by her legs, and at points Officer Holloway took Jones' child from her. Ivy testified that when he first refused to sign the consent form, Sergeant Setliff said "I could be a man about it and sign the consent and let my wife, my fiancee and baby go or I could let them go to jail with me or I could be a fool and let everybody in the house go to jail." After Ivy initially refused, Sergeant Setliff asked Jones to sign a consent to search form. When she also declined to do so, Jones testified, the sergeant told her that refusal to sign would mean the police would take her child away, that she would no longer be able to see the child and that she would go to jail. Immediately after Jones' refusal, the police asked Ivy for a second time to sign the consent form. Again, he refused. Ivy testified that Sergeant Setliff responded that he would obtain a search warrant regardless of Ivy's consent and that "I could be a man about it and just release them and let them not go to jail or I could just be a fool and let everybody go to jail." Finally, upon the police's third request, Ivy acquiesced and signed the form.                              

In its finding of facts, the district court essentially accepted the police version of events, and ruled that the evidence obtained in the search of Ivy's house should not be suppressed. The district court, adopting the magistrate judge's report, found that Ivy and Jones were not credible witnesses. It concluded:

 [T]he testimony of Officer Harvey is more credible than that of the defendant James Ivy. Officer Harvey and his fellow patrolman were not at the house to look for drugs. They were there to locate Desi Arnez Hall, and did not know whether defendant was Hall or not. There was therefore no incentive for them to enter the house, except to protect themselves and to make sure defendant did not run out the back. At the evidentiary hearing, defendant testified that the $5,500.00 to $5,600.00 found by officers in a night stand in one of the bedrooms was money he and his girl friend had saved, and that he kept it under the night stand to keep it safe from burglars. This is such an incredible story ... that it taints defendant's credibility in general.

Based on this finding of the relative credibility of the witnesses, the district court adopted the police version of events with regard to Ivy's consent in allowing the officers to enter his house. The district court held "defendant did in fact invite Officer Harvey and his partner into the house, as Harvey testified."

Similarly, the district court concluded that Ivy's consent to search the house was given voluntarily. The court explained:

Sergeant Setliff then went to defendant James Ivy and asked him if he would sign a "consent to search" the premises at 6706 Silhouette. Defendant made no response, and Sgt. Setliff went about doing other things. About five (5) to ten (10) minutes later, Sgt. Setliff again asked defendant if he would sign a "consent to search."

There is a dispute about what next happened ....

... [I]t is reasonable to infer that, when defendant asked Sgt. Setliff what would happen if he did not sign the "consent," Sgt. Setliff told him something to the effect that a search warrant would be sought; that all adults in the house (including Tina Jones) would be arrested; and that, since there would be no adults to take care of the child, the child would be taken to the Department of Human Services for care. This would be an appropriate response, since, at the time of the arrest, Sgt. Setliff would have no way of knowing to whom the "crack" cocaine belonged. And, since all adults would be arrested, there would have to be arrangements made to take care of the small child. Thus, this would not be a threat (although defendant James Ivy and Tina Jones would perceive this as placing them on the horns of a dilemma).

Therefore ... the preponderance of the evidence indicates that the "consent to search" signed by defendant James Ivy was freely and voluntarily given and was not the result of coercion, duress, or submission to a claim of authority. Defendant was presented with a difficult choice (whether to sign and allow Tina Jones to stay with their child at 6706 Silhouette, or whether to refuse to sign, causing Ms. Jones to be arrested and the child to be taken for care and safekeeping by the Department of Human Services). However ... defendant freely and voluntarily made this choice, without any coercion, duress, or submission to a claim of authority by law enforcement officers.                                               

On appeal, Ivy challenges the district court's ruling on two bases: first, that the district court erred in finding that Ivy consented to the officers' entry into his house; and, second, that the district court erred in finding that Ivy's consent to the police search of his house was given voluntarily. The Fourth Amendment provides that "[t]he right of the people to be secure in their persons, houses papers and effects, against unreasonable searches and seizures, shall not be violated." This principle generally prohibits the warrantless entry of law enforcement personnel into a person's home. The prohibition does not apply, however, to situations in which voluntary consent has been obtained.. It is the government's burden to prove that the consent was freely and voluntarily given. The district court made a finding of fact based upon the credibility of the witnesses it observed at the suppression hearing. Officers Harvey and Setliff testified that Ivy said "okay" when they asked if they could enter this house, and that they did not touch him. The district court believed their testimony over that of Ivy and Jones. The district court's credibility finding carries considerable weight. This Court has noted "[f]indings of fact anchored in credibility assessment are generally not subject to reversal upon appellate review."). Indeed, "when there are two permissible views of the evidence, the fact finder's choice between them cannot be clearly erroneous." In this case, the district court chose between two competing accounts of what happened when the police arrived at 6706 Silhouette. The court adopted the version recounted by Officers Harvey and Setliff, and based its determination upon the credibility of different witnesses. In light of the significant fact-finding advantage the district court possessed in its opportunity to observe the demeanor of witnesses and to make critical judgments about their credibility, there is no basis for this Court to find that the district court committed clear error by finding that Ivy consented to the officers' entry into his house. Therefore, the district court's determination that Ivy consented to the officers entry into his house is affirmed. 

While the Fourth Amendment protects citizens against unreasonable searches and seizures, a search is not unreasonable if a person with a privacy interest in the item to be searched gives free and voluntary consent. The government bears the burden of proving, through "clear and positive testimony" that the consent to search was given voluntarily. Consent is voluntary when it is "unequivocal, specific and intelligently given, uncontaminated by any duress or coercion." Several factors should be examined in this determination. First, a court should examine the characteristics of the accused, including the age, intelligence, and education of the individual; whether the individual understands the right to refuse to consent; and whether the individual understands his or her constitutional rights. Second, a court should consider the details of the detention, including the length and nature of detention; the use of coercive or punishing conduct by the police, and indications of "more subtle forms of coercion that might flaw [an individual's] judgment." Despite the district court's finding that Ivy's consent was voluntarily given, Ivy argues that, under the totality of the circumstances, his consent was a product of police coercion, and was not conferred voluntarily. Given the overwhelming evidence of coercion and intimidation employed by the police in obtaining Ivy's signature on the consent form, we agree that the Government did not meet its burden of proving by clear and positive testimony that Ivy's consent was voluntarily given.  As a threshold consideration, the length of detention before consent is a significant factor in any voluntariness determination. Ivy testified at his suppression hearing that approximately one and a half hours passed between the officers' initial request for consent and Ivy's ultimate decision to sign the consent form. At oral argument, counsel for the United States conceded that this estimation was correct. Further, it is undisputed that the entire incident, from the police knocking at the front door until the end of Ivy's videotaped questioning, took from seven to eight hours. The prolonged length of Ivy's detention is particularly significant in light of the nature of his detention. Among other things, the police officers used unlawful threats in order to secure Ivy's consent. The district court found that Sergeant Setliff made statements to the effect that if Ivy did not sign a consent form, everyone in the house, including Ivy's girlfriend, Jones, would go to jail, and that Ivy and Jones' child would be taken into government protective custody. The Government argues that Setliff's statements were lawful references to the fact that the officers could obtain a search warrant. It is true that an "agent's statements to the effect that he would obtain a warrant if [the suspect] did not consent to the search does not taint [the suspect's] consent to a search." Setliff's remarks, however, went far beyond a mere reference to the fact that he could obtain a warrant. Rather, he explicitly stated that if Ivy did not sign the form, he would arrest Ivy's girlfriend and take away their small child. The Government argues that Setliff's statements induced a mere subjective belief in Ivy that the police were coercing him to consent. In this case, Sergeant Setliff was uncertain as to Jones' level of involvement, if any, in the drugs found on the premises when he stated he would arrest her. Under the circumstances, it appears the statements made by Setliff were not merely informative, but were specifically calculated to induce fear and apply pressure. The intimidating nature of Setliff's statement is particularly striking when one considers that Setliff not only threatened to arrest Jones, but also to take Ivy and Jones' child from their custody. Even if Setliff was correct in that both parents were about to be arrested and taken to jail, there were supervision alternatives to state custody, such as having the child stay with a friend or relative. That Setliff stated, unequivocally, that the child would go into government custody if Ivy and Jones did not consent to a search indicates that Setliff was not merely trying to provide Ivy with data upon which to base his decision to consent, but rather was attempting to overcome Ivy's resolution not to consent. Setliff's threat to arrest Jones and, especially, to take her child thus constituted an objectively improper police action per Crowder, significantly intensifying the coercive tenor of the request for consent. Even more disturbing than Sergeant Setliff's foreboding statements are the actions the police took with regard to Jones and her child while awaiting either consent or a warrant to search Ivy's house. The police handcuffed Jones, by her legs, to the kitchen table. At points during the hour and a half while police attempted to induce either Jones or Ivy to sign a consent, the police took Jones' child from her. Jones was finally allowed to keep her child after Ivy signed the consent form. Courts have found that antagonistic actions by the police against a suspect's family taint the voluntariness of any subsequent consent.. This Court now finds that such hostile police action against a suspect's family is a factor which significantly undermines the voluntariness of any subsequent consent given by the suspect.                                                

After an hour and a half of this situation--of police threats to arrest Jones and take the child, of Jones being shackled to a table, of the child being taken from his mother's arms, of repeated police solicitations for consent--Ivy finally acquiesced and signed the consent to search form. Perhaps this was a form of coerced chivalry on Ivy's behalf. Perhaps his will was overcome by the time, the threats, the police handling his child, and the sight of his girlfriend chained to a table. One thing is certain: Ivy's consent was not voluntarily imparted; his will was indeed overcome. Given the totality of the circumstances, it is plain that the government did not meet its burden of proving by clear and positive testimony that Ivy gave his consent freely and voluntarily, untainted by any duress or coercion. This Court is "left with the definite and firm conviction that a mistake has been committed." We therefore find that the district court committed clear error when it held that Ivy's consent was voluntarily given and allowed into evidence the fruits of this unlawful search.                                                                                                                

“Although there is always a temptation in cases of this nature ... to let the end justify the means," we must suppress the evidence collected from this unlawful search for several critical reasons. First, this Court must remain vigilant in its role as a guardian of the Constitution and its protections. We are bound to defend the liberties of even the most despised members of society, for it is in their cases that our freedoms are most at risk. 

You Decide 15.6
UNITED STATES V. HENDERSON

Police were called to the home of Patricia and Kevin Henderson on the southwest side of Chicago to investigate a report of domestic abuse. At the scene officers met Patricia Henderson standing on the front lawn; she told them her husband, Kevin, had choked her and thrown her out of the house. She also warned that Kevin had weapons in the house and had a history of drug and gun arrests. Using a key provided by the Hendersons' teenage son, officers entered the home and encountered Kevin Henderson inside. In unequivocal terms, he ordered them out. The officers then arrested Henderson for domestic battery and took him to jail.
    After Henderson's arrest and removal from the scene, Patricia signed a consent-to-search   form and led the police on a search that uncovered several firearms, crack cocaine, and items indicative of drug dealing. Henderson was indicted on federal weapon and drug charges. He moved to suppress the evidence recovered from his home, arguing the search was unreasonable under the Fourth Amendment based on the Supreme Court's decision in Georgia v. Randolph. The district court agreed, holding that Henderson's prior objection trumped Patricia's subsequent consent even though he was no longer present and objecting when she consented. The government now appeals the court's suppression order.
    We reverse. Randolph left the bulk of third-party consent law in place; its holding applies only when the defendant is both present and objects to the search of his home. Although Henderson was initially at home and objected to the presence of the police when they arrived, his objection lost its force when he was validly arrested and taken to jail for domestic battery. At that point Patricia was free to consent to a search notwithstanding Henderson's prior objection; we do not read Randolph as permanently disabling her shared authority to consent to an evidentiary search of  her home. Patricia's subsequent consent, freely given when Henderson was no longer present and objecting, rendered the warrantless search of their home reasonable and valid as to him.
    On a late November morning in 2003, Chicago police officers responded to a report of domestic abuse at the home of Patricia and Kevin Henderson on the southwest side of the city. At the scene officers found Patricia standing with a neighbor on the front lawn of her home. She told the officers that Henderson had choked her and then threw her out of the house after learning she had called 911. Patricia had noticeable red marks around her neck that substantiated her story.
    The Hendersons' teenage son arrived shortly after the police and gave them a key to the home. Before the police entered, Patricia told them that Henderson had weapons in the house and had a history of drug and gun arrests. Patricia said she was willing to file a complaint against Henderson and wanted him arrested. The parties dispute whether or not Patricia also told the officers, prior to their entering the house, that she wanted the house searched.
   The police used the key to enter the house and found Henderson in the living  room. After a brief exchange, Henderson told the officers to "[g]et the [expletive]   out of my house"--which the district court reasonably construed as an objection to a search. Henderson was then arrested for domestic battery and taken to the police station. Patricia was still outside and did not observe Henderson's encounter with the police. A few minutes after Henderson was taken to the station, Patricia agreed to a search of the home and signed a consent form.
   Patricia led the officers to the attic where they discovered crack cocaine and drug-dealing paraphernalia, four handguns, a shotgun, a rifle, a machine gun, and live rounds of ammunition. In the basement they found a machete, a crossbow, and more ammunition, as well as an M-1000 explosive device. Patricia suggested that the officers also search the family car, and she signed another consent form. This search uncovered additional crack cocaine.
   Henderson was charged with possession of crack cocaine with intent to distribute, various firearms-related offenses and possession of an explosive device. Henderson moved   to suppress the evidence obtained from the search of the house and car, arguing that the Supreme Court's decision in Randolph required suppression because he was a present and objecting resident whose express refusal to allow a search overrode Patricia's later consent. 
      The sole issue on appeal is whether Randolph requires exclusion of evidence obtained in a warrantless search of a home after a present and objecting occupant is arrested and removed from the home and a co-occupant with authority consents to the search.               
Henderson contends that his objection to the search, like that of the defendant in Randolph, overrode the consent given by Patricia. In Randolph the defendant's wife, Janet Randolph, called police and told them her husband, Scott Randolph, had taken their son away after a domestic dispute. The couple had recently separated, and when officers arrived at the family home, Janet told them she had just returned with her son after an extended stay with her parents in Canada and that her husband was a cocaine user. Randolph arrived shortly thereafter and explained that he took his son to a neighbor's so that Janet couldn't take him away again. He denied cocaine use and refused an officer's request to search his home. The officer then turned to Janet and asked for her consent to search, which she granted. The search turned up evidence of drug use, and Randolph was charged with possession of   cocaine. 
   Assessing the reasonableness of the search in the face of the disputed consent  by husband and wife, the Supreme Court emphasized the "great significance given to widely shared social expectations, which are naturally enough influenced by the law of property, but not controlled by its rules." The Court observed that cotenants who disagree over the use of common quarters must resolve their disputes "through voluntary accommodation, not by appeals to authority." This "want of any recognized superior authority among disagreeing tenants" suggested to the Court that the reasonableness of a disputed consent search should be evaluated from the standpoint of the social expectations of a third party faced with an invitation from one cotenant to enter and an order from another to remain outside. "[I]t is fair to say that a caller standing at the door of shared premises would have no confidence that one occupant's invitation was a sufficiently good reason to enter when a fellow tenant stood there saying, 'stay out.'" The Court noted that a police officer, as an agent of the state seeking to enter a private home, would have "no better claim to reasonableness in entering than the officer would have in the absence of any consent at  all" and, like any other third party in this situation, would not sensibly enter the premises given the conflict between the tenants. "We therefore hold that a warrantless search of a shared dwelling for evidence over the express refusal of consent by a physically present resident cannot be justified as reasonable as to him on the basis of consent given to the police by another resident." 
     The Randolph majority endeavored to preserve the Court's previous ruling in Matlock, which held that a third-party consent search is reasonable even if a tenant with an interest in avoiding the search is nearby but does not in fact object. In Matlock, the defendant was arrested in the front yard of the house where he lived with his girlfriend, Gayle, and her family members. He was placed in a nearby squad car and was not asked for his consent to a search of the bedroom he shared with Gayle. She, however, agreed to the search, which turned up evidence of Matlock's involvement in a bank robbery. Noting that a tenant of shared premises assumes the risk that cotenants may allow common areas to be searched by the police, the Court held: "[T]he consent of one who   possesses common authority over premises or effects is valid as against the absent, nonconsenting person with whom that authority is shared.". The rationale of Matlock was later extended to home searches conducted with the consent of a co-occupant whom the police reasonably, but mistakenly, believe to possess shared authority over the premises. The defendant in Rodriguez was present but asleep in the next room when his co-occupant gave police consent to search. 
      The Randolph Court conceded that to maintain Matlock and Rodriguez, it was required to "draw[] a fine line" between a defendant who is both present and objecting and one who is either not present (though nearby) or present but not objecting: "[I]f a potential defendant with self-interest in objecting is in fact at the door and objects, the co-tenant's permission does not suffice for a reasonable search, whereas the potential objector, nearby but not invited to take part in the threshold  colloquy, loses out." 
     Justice Breyer concurred in Randolph, viewing the Court's holding as "case specific.". Fourth Amendment  reasonableness, he said, admits of no bright-line rules and is governed by the "totality of the circumstances," so if "the circumstances [were] to change significantly, so should the result." Justice Breyer emphasized the majority's acknowledgment that police may properly enter a home, despite a present occupant's objection, in order to protect a victim from an ongoing or imminent crime and in certain other exigent circumstances. Beyond highlighting the availability of exceptions for exigencies, Justice Breyer's concurrence declared the outer limits of the Court's holding: "The Court's opinion does not apply where the objector is not present and objecting." "[W]ith these understandings," Justice Breyer joined the Randolph majority. 
      Among the questions left unanswered by Randolph is the one presented here: Does a refusal of consent  y a "present and objecting" resident remain effective to bar the voluntary consent of another resident with authority after the objector is arrested and is therefore no longer "present and objecting"? We recently declined to extend Randolph in a somewhat different context--that of a third-party consent search conducted in the defendant's absence a few weeks after the defendant refused a request to search his home. In United States v. Groves, 530 F.3d 506 (7th Cir. 2008), police responded to a 911 call regarding shots fired in Daniel Groves's neighborhood. They located spent shotgun shells on the ground outside Groves's home and questioned him about the gunshots; he denied having a gun and "unequivocally refused" the officers' request to search his home. A few weeks later, officers returned to the home at a time when they knew Groves would be at work but his girlfriend was likely to be there. They obtained the girlfriend's consent to search and located ammunition in Groves's nightstand. Groves was convicted of possession of a firearm and ammunition by a felon. We affirmed, rejecting Groves's argument that his girlfriend lacked authority to consent to the search and his  claim that her consent was involuntary. Addressing Randolph, we noted that the search took place several weeks after Groves's initial refusal, he was not present when his girlfriend gave her consent, and the police "had no active role in securing [his] absence." These facts, we held, made the case "readily distinguishable" from Randolph, which we characterized as "expressly disinvit[ing] anything other than the narrowest of readings." 
     Our decision in Groves did not address the precise question presented here; the two circuits to have done so are split. In   United States v. Hudspeth, 518 F.3d 954 (8th Cir. 2008), an en banc majority of the Eighth Circuit determined that Randolph's holding is case specific and extends no further than its particular facts. In Hudspeth, police uncovered child pornography on the defendant's business computer while executing a search warrant. Believing that Hudspeth's home computer contained more illicit material, police asked him for consent to search it. Hudspeth refused and was taken to jail. In the meantime, other officers went to Hudspeth's home and spoke with his wife, Georgia. She refused to allow the officers  to search the home after being told why Hudspeth had been arrested. Officers then requested permission to take the home computer, and Georgia asked what would happen if she refused. The officers explained that they would obtain a search warrant and leave an armed guard in the home to ensure no evidence was destroyed. Georgia relented and consented to the seizure and search of the home computer, on which police later discovered more child pornography. 
      Discussing the effect of Randolph on existing consent-search law, the Eighth Circuit noted that Randolph relied on two factors to distinguish its holding from Matlock and Rodriguez: the defendant's physical presence and immediate objection to the search.  Hudspeth was neither present nor immediately objecting when Georgia gave her consent to take the home computer.   Accordingly, the Eighth Circuit concluded, "the narrow holding of Randolph, which repeatedly referenced the defendant's physical presence and immediate objection, is inapplicable here.". The court noted the Matlock principle that a tenant who chooses to share premises necessarily relinquishes some privacy and risks that in his absence a cotenant may allow authorities to search--even if he preemptively objected. "[T]he absent, expressly objecting co-inhabitant has assumed the risk that another co-inhabitant might permit the common area to be searched."                                 
    The Ninth Circuit reached the opposite conclusion in United States v. Murphy, 516 F.3d 1117 (9th Cir. 2008). There, the police followed two methamphetamine dealers to a rental-storage facility; they knew the defendant, Stephen Murphy, was living in one of the units with the permission of the renter, Dennis Roper. When police arrived at the unit, Murphy opened the door, and the officers could see an operating meth lab in plain view. After performing a limited protective sweep, the officers asked Murphy for consent to search, which he refused. Murphy was then arrested and taken to  jail, and Roper appeared on the scene. Denying any knowledge of the lab, Roper consented in writing to a search of the unit. Citing Randolph, Murphy moved to suppress the evidence obtained from the search. The district court denied the motion, but the Ninth Circuit agreed with Murphy and reversed. 
    The government's position in Murphy was that Randolph was distinguishable because Murphy was no longer present when Roper signed the consent-to-search form, and therefore his prior objection no longer held any force. The Ninth Circuit found this distinction immaterial, holding that "when a co-tenant objects to a search and another party with common authority subsequently gives consent to that search in the absence of the first co-tenant the search is invalid as to the objecting co-tenant.". The court cited a passage from Randolph identifying (but not resolving) the potential problem of pretextual arrests carried out "'for the sake of avoiding a possible objection'" to search.  The Ninth Circuit took this inchoate concern from Randolph a step further, however; the court threw out an otherwise valid third-party consent search  based on the prior objection of a co-occupant whose arrest and removal from the scene was legitimate, not a pretext to evade the objection. 5 The court held that "[o]nce a co-tenant has registered his objection, his refusal to grant consent remains effective barring some objective manifestation that he has changed his position and no longer objects." 
    Hudspeth and Murphy are materially indistinguishable from each other and from this case. The facts here, like those in Hudspeth and Murphy, begin like Randolph but end closer to Matlock   and Rodriguez. Henderson was in fact present and objecting when police entered his home. After he was validly arrested and taken to the police station, however, Patricia--who unquestionably had shared authority over the home--voluntarily gave her consent and led the police on a search for evidence. Henderson argues that his objection remained in force to override Patricia's subsequent consent. He, like the Ninth Circuit, interprets Randolph as not confined to its circumstances, that is, as not limited to a disputed consent by two contemporaneously present residents with authority. On this broader reading of Randolph, a one-time objection by one is sufficient to permanently disable the other from ever validly consenting to a search of their shared premises. We think this extends Randolph too far. Randolph itself, we observed in Groves, "expressly disinvites" any reading broader than its specific facts.
    Like the Eighth Circuit, we see the contemporaneous presence of the objecting and consenting cotenants as indispensable to the decision in Randolph. Indeed, the fact of a conflict between present co-occupants plays a vital role in the Randolph majority's "social expectations" premise;  a third party, attuned to societal customs regarding shared premises, would not, "[w]ithout some very good reason," enter when faced with a disputed invitation between cotenants. The calculus shifts, however, when the tenant seeking to deny entry is no longer present. His objection  loses its force because he is not there to enforce it, or perhaps (if we understand the Court's rationale correctly) because the affront to his authority to assert or waive his privacy interest is no longer an issue. As between two present but disagreeing residents with authority, the tie goes to the objector; police may not search based on the consent of one in the face of "a physically present inhabitant's express refusal of consent" to search. We do not read Randolph as vesting the objector with an absolute veto; nothing in the majority opinion suggests the Court was creating a rule of continuing objection.
   Neither the Eighth nor the Ninth Circuit considered the limiting effect of Justice Breyer's concurrence on the scope of the majority opinion. As we have noted, Justice Breyer joined the other four members of the majority with the understanding that the Court's  opinion was "case specific" and "does not apply where the objector is not present and objecting." That, and the specific limiting language in the majority opinion itself, convince us that Randolph's holding ought not be extended beyond the circumstances at issue there. ("We hold that, in the circumstances here at issue, a physically present co-occupant's stated refusal to permit entry prevails, rendering the warrantless search unreasonable and invalid as to him.") 
     The Ninth Circuit's decision in Murphy essentially reads the presence requirement out of Randolph, expanding its holding beyond its express terms and giving rise to many questions with no readily identifiable principles to turn to for answers. If an objecting co-occupant's presence is not required, are there any limits to the superiority or duration of his objection? What circumstances (if any) operate to reinstate a co-occupant's authority to consent to a search? May an occupant arrested or interviewed away from the home preemptively object to a police request to search and effectively disable his co-occupants from  consenting even in his absence? Murphy's answer--that the objecting occupant's objection is binding until he, and only he, objectively manifests his consent to a search--ignores Randolph's social-expectations foundation. A prior objection by an occupant who is no longer present would not be enough to deter a sensible third party from accepting an invitation to enter by a co-occupant who is present with authority to extend the invitation. Under these circumstances even an initially reluctant guest would feel confident he was not breaking any unwritten social rules by entering. Just as a tenant's mere presence is not enough to override his cotenant's consent, (tenant asleep in the next room), so too his objection is not enough if he is absent from the later entry by authorities with the voluntary consent of his cotenant.
     Our dissenting colleague suggests that this view of social expectations is Hobbesian: "Only in a Hobbesian world would one person's social obligations to another be limited to what the other is present and able to enforce." This rather overstates our analysis, which is limited to the present, narrow context of an outsider confronted  with a contemporaneous disagreement between two residents with equal authority to consent to entry. In this situation, a visitor who relies on the express permission given by one resident after the departure of the objecting resident is not necessarily opportunistic, nor always a social outlaw. True, "adjourn[ing] to a nearby coffee shop rather than risk[ing] the wrath of the absent tenant"  is one way to resolve the dilemma, , but it is hardly the only socially acceptable option. We know of no social convention that requires the visitor to abstain from entering once the objector is no longer on the premises; stated differently, social custom does not vest the objection with perpetual effectiveness.
    The dissent also suggests, with a nod to Hobbes, that a visitor in this situation would disregard his host's express invitation out of fear of retaliation from the absent objector.. To the contrary, if the circumstances provide reason for such fear, the visitor might be well justified in accepting the subsequent invitation to enter--notwithstanding the now-absent objector's wishes--in order to be of assistance to his host. Failing that, if domestic abuse was suspected and a real risk of retaliation present, the visitor might himself call the authorities, setting up a new round of questions about the continued effectiveness and transferability of the absent tenant's objection.
      In the end, we need not resolve the philosophical question. Though we may disagree about the application of Randolph's underlying social-expectations theory, the Court went out of its way to limit its holding to the circumstances of the case: a disputed consent by two then-present residents with authority. It is worth noting as well that consent searches are in no general sense constitutionally disfavored; recognized as "standard investigative techniques of law enforcement agencies," consent searches are "a constitutionally p        
    Our conclusion, like the Eighth Circuit's, implements Randolph's limiting language and the Court's stated intent to maintain the vitality of Matlock and Rodriguez. Absent exigent circumstances, a warrantless search of a home based on a cotenant's consent is unreasonable in the face of a present tenant's express objection. Once the tenant leaves, however, social expectations shift, and the tenant assumes the risk that a cotenant may allow the police to enter even knowing that the tenant would object or continue to object if present. Both presence and objection by the tenant are required to render a consent search unreasonable as to him.
    Here, it is undisputed that Henderson objected to the presence of the police in his home. Once he was validly arrested for domestic battery and taken to jail, however, his objection lost its force, and Patricia was free to authorize a search of the home. This she readily did. Patricia's consent rendered the warrantless search reasonable under the Fourth Amendment, and the evidence need not have been suppressed. We REVERSE the district court's order suppressing evidence seized from Henderson's home and REMAND the case for  further proceedings.


ROVNER, dissenting. I would hold that Henderson's objection survived his involuntary removal from the home, thus precluding the search in the absence of a warrant. 
     My colleagues treat the objecting tenant's departure from the residence as dispositive. They see the contemporaneous presence of the objecting tenant, along with his consenting co-tenant, as key to Randolph's social expectations premise. The Randolph majority emphasized that a person calling at a residence shared by two people ordinarily would not think himself entitled to enter the premises over the express objection of a tenant standing in the doorway upon the caller's arrival, notwithstanding the invitation of the objector's co-tenant. My colleagues conclude that once the objecting tenant leaves the premises, "[t]he calculus shifts[.]" Once the objecting tenant has left the premises, they reason, "[h]is  objection loses its force because he is not there to enforce it,";  at the same time, a visitor poses no affront to the absent tenant's authority to assert or waive his privacy interest by relying, in his absence, on the invitation of his co-tenant to enter the premises. 
    I … agree (and have written) that even after one tenant of a shared residence has denied the police permission to search his residence, the police may return in his absence on another occasion and search the premises on the authority of his co-tenant's consent, so long as the police played no role in securing his absence. But where the police are responsible for the objecting tenant's removal from the premises, his objection ought to be treated as a continuing one that trumps his co-tenant's consent and so precludes a search of the premises unless and until the police obtain a warrant.
    Returning to Randolph's social expectations paradigm, I very much doubt that a social visitor would feel welcome in a shared  residence once the visitor has been told by one of the tenants to stay out, especially in the profanity-laced manner employed by Henderson. Whether the objecting tenant remains standing in the doorway or proceeds to leave, the visitor now knows that in entering the residence he will be acting contrary to the express wishes of one of the occupants. True, once the objecting tenant leaves, he can no longer enforce his objection by barring the doorway. That does not mean that the visitor will disregard the objection, however. Only in a Hobbesian world would one person's social obligations to another be limited to what the other is present and able to enforce. Precisely because one regards his own home as his castle, he will be reluctant to enter someone else's home when he knows--when he has just been told to his face--that one of its occupants does not wish him to be there. However much another tenant might wish him to enter, he cannot do so without disregarding the wishes of the absent tenant and in doing so defying convention by entering without complete permission. And--to give Hobbes his due--even a visitor of limited social aptitude  will harbor concern about what might occur (either to himself or to his host) if the objector later discovers that his wishes have been ignored. The ordinary social guest, I submit, would suggest that he and his host adjourn to a nearby coffee shop rather than risk the wrath of the absent tenant.
     Moreover, the involuntary nature of the objecting tenant's removal from the premises cannot be ignored in our analysis. Courts presume that one who shares his residence with another person realizes that, in his absence, his cotenant may invite others--including the police--into the residence. We say that such a person, when he chooses to leave his residence in the custody and care of his co-tenant, assumes the risk that his co-tenant may admit someone that he does not wish to be there. That risk is made plain to him when he opens the door to find a police officer or any other unwelcome visitor summoned there by his co-tenant. He may bar the door to that visitor so long as he himself remains on the premises, but at some level he must know that should be choose to leave,  the obnoxious visitor may be admitted in his absence. And if he finds the risk to his privacy unacceptable, he is free to make alternate arrangements--to opt for a solitary abode, to choose a roommate more attuned to his own interests, or to secure any items that he does not wish a stranger to see. But when the tenant is forcibly removed from the premises after objecting to the visitor's entry, he can take no such action. He has already done all that he can do to protect his privacy interest--he has told the visitor to leave. He  has not assumed the risk that his co-tenant may subsequently admit the visitor, because all choice has been taken from him in his involuntary removal from the premises.
     That Henderson's arrest and removal from his home was lawful does not alter the analysis. If the arrest were invalid, that might be an additional reason to deem the ensuing search of the home unlawful. But the fact that police had a legitimate basis on which to take Henderson into custody does not mean that they were entitled to ignore his refusal to permit a search of his home. An individual does not lose all of his Fourth Amendment  rights upon his arrest. Before being carted off to jail, Henderson had already told the police to get out of his home and in so doing had made known his objection to a search of the premises. His arrest meant only that he was no longer present to enforce his objection, and for the reasons I have just mentioned, his involuntary absence should not be viewed as sufficient to nullify his objection. As the Ninth Circuit has rightly pointed out, if police may not remove a tenant in order to prevent him from objecting to a search of his home, as Randolph makes clear, then "surely they cannot arrest a co-tenant and then seek to ignore an objection he has already made." In sum, the fact that Henderson voiced an objection to a search of his home when the police arrived on his doorstep was sufficient under Randolph to preclude  the ensuing search. Mrs. Henderson's subsequent consent to the search merely produced the tie between co-tenants that Randolph deems insufficient to authorize a search. In the face of that tie, the police were obligated to obtain a warrant before searching the home. Given what Mrs. Henderson had told the police, I have little doubt that they could have secured such a warrant. How long Henderson's objection would have remained valid as against Mrs. Henderson's consent to search the home, and whether the police would have been entitled to return to the home at a later date during his incarceration and search the premises with her consent, are difficult questions, but not ones that we need to answer in this case. Mr. Henderson unequivocally refused to consent to a search on the very same occasion that police did search the premises, and his contemporaneous objection was enough to render the search invalid.
     I respectfully dissent. 

Chapter 16 
You Decide 16.1
Brown v. Heyd 

On May 26, 1966, the Narcotics Squad of the New Orleans Police Department received information that a school bus driver was delivering what the school children described as pills. The police arrested the driver, found that he was a ‘terrific addict’ and had scars resulting from narcotics injections ‘all over his arms.’ The school children had also reportedthat the driver made regular stops at his own home on Cherry Street. The police therefore obtained a search warrant and three officers rushed to the driver's home to search it before any evidence that might be there could be disposed of. They were dressed in plain clothes and drove an unmarked car.  At the police car approached the Cherry Street residence, they saw a Chevrolet parked in front of the house. William J. Hadrick was at the driver's seat, and Brown was about to get in the car. The police knew that Hadrick and Brown were narcotics addicts, and Brown recognized the police. Brown therefore jumped in the car, and Hadrick drove it away rapidly. The police gave chase, sounding their siren. They saw Brown put his hand to his mouth and concluded, based on their prior experience, that he might be trying to swallow evidence. The Chevrolet turned a street corner and, as it did so, one of the police officers fired three shots in the air. When the third shot was fired, Hadrick Suddenly stopped the Chevrolet. The police officers rushed to the Chevrolet. They arrested Hadrick who submitted peacefully. Brown resisted arrest, so the officers forcibly removed him from the Chevrolet. While two of the officers were subduing him, the third officer saw a white capsule on the seat of the Chevrolet where Brown had been sitting. The police later searched the automobile without a warrant, and found a brown paper bag containing two glass eyedroppers, one plastic medicine dropper, one bottle cap, and one needle holder, the type of paraphernalia used by addicts in taking narcotics. A motion to suppress this evidence was filed in state court, and the Court suppressed all of the evidence found in the automobile except the capsule found on the seat. It was later determined that this capsule contained heroin. 
Brown and Hadrick, together with the school bus driver, were taken to the bus driver's house. Brown was advised that: he had a right to speak or remain silent; anything he said might be used against him; and he had a right to counsel. He was not told that he had a right to have an attorney present when he spoke, if he decided to make a statement nor was he told that, if he didn't have funds, the court would appoint a lawyer to represent him. He did, however, say, in the course of the attempt by the police officers to warn him, ‘I know all of that, Mr. Lampard.’ 

According to the testimony of all the witnesses pertaining to this issue, the defendants were amply apprised of their constitutional rights and their admission against interest was admissible.’Officer Favalora's testimony however was as follows:‘Q. Did you tell him he had that right to counsel even though he didn't have the funds to hire him?’‘A. No.’‘Q. Did you afford him any opportunity to procure a lawyer?’‘A. No, sir, I did not.’He later testified:‘Q. And your statement to them was that they had a right to counsel?’‘A. Right.’‘Q. You didn't explain what that meant any further than that, did you?’‘A. No, sir. That's all I told them.’  Thereafter, both Brown and Hadrick told the police that they used narcotics and each said that he ‘had did up’ (injected narcotics) that day. Testimony by the police concerning these statements was admitted in evidence over objection. The warnings required by the decisions in Escobedo and Miranda are summed up on Miranda as follows:

‘Accordingly we hold that an individual held for interrogation must be clearly informed that he has the right to consult with a lawyer and to have the lawyer with him during interrogation under the system for protecting the privilege we delineate today. As  with the warnings of the right to remain silent and that anything stated can be used in evidence against him, this warning is an absolute prerequisite to interrogation. No amount of circumstantial evidence that the person may have been aware of this right will suffice to stand in its stead. Only through such a warning is there ascertainable assurance that the accused was aware of this right.’ 

* * *

‘In order fully to apprise a person interrogated of the extent of his rights under this system then, it is necessary to warn him not only that he has the right to consult with an attorney, but also that if he is indigent a lawyer will be appointed to represent him. Without this additional warning, the admonition of the right to consult with counsel would often be understood as meaning only that he can consult with a lawyer if he has one of has the funds to obtain one. The warning of a right to counsel would be hollow if not couched in terms that would convey to the indigent-the person most often subjected to interrogation-the knowledge that he too has a right to have counsel present. As with the warnings of the right to remain silent and of the general right to counsel, only by effective and express explanation to the indigent of this right can there be assurance that he was truly in a position to exercise it.’

* * *

‘To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopardized. Procedural safeguards must be employed to protect the privilege and unless other fully effective means are adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously honored, the following measures are require. He must be warned prior to any questioning that he has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires. Opportunity to exercise these rights must be afforded to him throughout the interrogation. After such warnings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these rights and agree to answer questions or make a statement. But unless and until such warnings and waiver are demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.’                                                                      

The Miranda opinion is explicit. The accused must be warned in advance of interrogation that ‘he has the right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires.’ This was not done here. Nor can it be said that a different rule applies to Brown's statements because they were not confessions. The Miranda opinion disposes of this contention in the following words:

‘The warnings required and the waiver necessary in accordance with our opinion today are, in the absence of a fully effective equivalent, prerequisites to the admissibility of any statement made by a defendant. No distinction can be drawn between statements which are direct confessions and statements which amount to ‘admissions' of part or all of an offense. The privilege against self-incrimination protects the individual from being compelled to incriminate himself in any manner; it does not distinguish degrees of incrimination.’ 

It will not do to suggest that Brown's statement, ‘I know all of that, Mr. Lampard,’ constitutes a waiver of the right to the warning that Brown was not given. The United States Supreme Court has advised us, in Miranda, that ‘No amount of circumstantial evidence that the person may have been aware of this right (the right to counsel, as the Court there defined it) will suffice to stand in its stead. That decision clearly holds that the right to counsel may be waived only if the individual ‘knowingly and intelligently’ does so ‘after such warnings have been given.’

You Decide 16.2
United States v. Littledale
In early 2007, agents from the Department of Homeland Security Immigration   and Customs Enforcement (ICE) discovered that an individual in Illinois was using the username "neodmoney" to send and receive images of child pornography. Upon further investigation, they learned that the username was associated with an address in Hanover Park, Illinois.where  Richard Ahrens, Dale Ahrens (Richard's brother), Danielle Littledale and Cynthia Littledale resided.
      Special Agent Jennifer Sapper prepared a federal warrant for the residence. The operational plan associated with this warrant indicated that Richard was the target of the investigation and believed to be "neodmoney" because (1) he lived in the house; (2) he attempted suicide in 2002; and (3) ICE has found that individuals who possess and distribute child pornography are predominately male. The operational plan also assigned ICE agents to interview Richard, Cynthia, and other individuals the agents expected to encounter during the search; no agent was assigned to interview Daniel Littledale, Cynthia's twenty-year-old son, because ICE agents did not yet know he resided in the home.
     When ICE agents executed the search warrant, Cynthia Littledale informed them that Daniel Littledale lived in the house and that he attended school at the College of DuPage. Because it is ICE's practice to interview all occupants of the home, Agent Sapper immediately dispatched Agents Demetrius Flowers and Timothy Morris to the college. The purpose of interviewing all residents of a household is to (1) learn the passwords on the  computers, if any; (2) identify individuals who had access to the computers, saw child pornography on the computers, or saw another person view child pornography on the computers; and (3) rule out from suspicion those individuals who reside in the home but who have not possessed or viewed child pornography.
    Agents Flowers and Morris were met by campus police officers when they arrived at the College of DuPage. The officers were in uniform and carrying holstered weapons, but the agents wore blue jeans and T-shirts, one of which read "Special Agent." At this time, the agents did not consider Littledale to be a suspect.
     Upon arriving at Littledale's classroom, a campus police officer informed Littledale's professor, "We need Mr. Littledale." Littledale then left the classroom and stood in the hallway while Agent Flowers introduced everyone and asked Littledale if he would agree to speak with them in a private office located within the campus police station. They did so because other people were in the hallway, Littledale's class was adjourning soon, and the agents thought Littledale might appreciate discussing child pornography outside the presence of his peers. Littledale consented. During  the short walk to the campus police station, the agents chatted with the defendant about school. They did not draw their weapons, handcuff Littledale, physically touch or threaten to touch Littledale, or search Littledale or his backpack. They used a monotone tone of voice, and they testified that Littledale appeared calm.
    The private office in which the agents interviewed Littledale contained a desk, a computer, and other personal items; it was not an interrogation room or an interview room. Littledale sat behind the desk, the agents sat opposite him, and the officers waited outside in the hallway. The door was either mostly or completely shut.
     Agent Flowers began the interview by assuring Littledale that he was not under arrest and that he was not in any trouble. The agent then told Littledale that other ICE agents were executing a search warrant at his home and that they would like to ask Littledale some questions. Littledale again agreed to speak to the agents. Approximately twenty-five minutes later, Littledale admitted that he had seen child pornography on the guest bedroom computer, that he had been sending and receiving child pornography for about five or six years, and that  his username was "neodmoney" and his password was "blackrose." Agent Flowers then read Littledale his Miranda rights and prepared a statement of rights form, with the words "I was taken into custody" scratched out. Littledale signed the form. He then confessed again, adding that his mother had caught him looking at child pornography in the past.
    Littledale also agreed to prepare a written statement and to initial images of child pornography that he remembered seeing or downloading. When the interview concluded, Littledale was not placed under arrest, and he walked out of the police station unescorted and with his backpack.
    Littledale moved to suppress all statements that he made before and after he was read his Miranda rights. The district court denied this motion and held that Littledale was never in custody and that the agents were thus never required to read him his Miranda rights. Littledale then pleaded guilty, but reserved his right to appeal the denial of his motion to suppress. The judge sentenced him to 96 months in prison and 20 years of supervised release.
     Law enforcement officers must advise suspects of their constitutional right to remain silent and to have counsel present before subjecting them to custodial interrogation.. An interrogation is custodial when "a person has been taken into custody or otherwise deprived of his freedom of action in any significant way." The pertinent question is whether, given the totality of the circumstances, a reasonable person would have felt at liberty to terminate the interrogation and leave. The inquiry is objective, and relevant factors include whether the encounter occurred in a public place; whether the suspect consented to speak with the officers; whether the officers informed the individual that he was not under arrest and was free to leave; whether the individual was moved to another area; whether there was a threatening presence of several officers and a display of weapons or physical force; and whether the officers'  tone of voice was such that their requests were likely to be obeyed. 
   Littledale was not a juvenile and had Asperger’s syndrome. His physical condition was not a factor in the analysis and this was not known to the police officers.
    Applying these factors to this case, we find that Littledale was not in custody   at the time of his confession. Littledale twice consented to be interviewed, there was no display of force or physical touching, the officers and agents used a monotone tone of voice, and even though the agents did not tell Littledale that he was free to leave, they did assure him that he was not under arrest. Additionally, although the officers carried holstered weapons, neither the officers nor the agents physically touched, threatened to touch, or handcuffed Littledale.
       Finally, although the interview took place in the campus police station, this fact is not dispositive.  (stating that Miranda rights are not required "simply because the questioning takes place in the station house, or because the questioned person is one whom the police suspect"). The relevant inquiry is still whether a reasonable person would have felt free to leave. Here, Littledale was led to a private office in the campus police station (not an interrogation room or an interview room), he twice consented to be interviewed in the office space, he was not a suspect at the time the agents led him to the office, and the agents brought Littledale to a more private space only because they wanted to avoid discussing child pornography in front of Littledale's peers. These facts, along with the agents' conduct described above, lead us to conclude that under the totality of circumstances a reasonable person would have felt free  to leave. We therefore affirm the district court's holding that Littledale was not in custody and that the agents were not required to read him his Miranda rights.

You Decide16.3
United States v. Carrillo 
Evidence at trial indicated that a government informant met Richard Carrillo by chance in a bar in Corona, California, in March or April of 1991. After learning that Carrillo was involved in the cocaine business, the informant cultivated a relationship with Carrillo and proceeded with negotiations for the purchase of large quantities of cocaine. In July, the informant paid Carrillo $ 800 to obtain a one-ounce sample of cocaine. Because the informant was unhappy about the quality of the cocaine, Carrillo later provided free of charge a second sample of cocaine and negotiations continued. During these negotiations, the informant convinced Carrillo to travel to Reno, Nevada, where the informant, Carrillo, and Benavidez met with Scott Jackson, a Nevada narcotics agent posing as a cocaine dealer. During this meeting both price and quantity were negotiated but not confirmed. Benavidez represented [**3]  that his wholesale price for the cocaine was $ 15,000 to $ 16,000 per kilogram. Many of these negotiations were recorded on videotape or audiotape. Eventually, Carrillo and Benavidez agreed to sell 20 kilograms of cocaine to the government agents for $ 18,000 per kilogram. On November 25, 1991, Carrillo agreed to complete the transaction the following day at the informant's apartment. The next day, Carrillo arrived with Benavidez at the apartment. However, the two men brought only a single kilogram of cocaine. When Agent Jackson inquired about the additional 19 kilograms, Benavidez responded that he could obtain only 14 more kilograms and he refused to complete the transaction unless Agent Jackson traveled to Benavidez's home that night. Instead of continuing the operation further, the police arrested Benavidez and Carrillo and several codefendants who assisted in the cocaine delivery. After an eight-day jury trial, Carrillo and Benavidez were convicted of all charges. They were sentenced to 121 months of imprisonment for conspiracy with intent to distribute five or more kilograms of cocaine, and were given lesser sentences on each of the other counts, to run concurrently. They now  appeal, urging various trial errors.

Also admitted into evidence at trial was a statement made by Carrillo before he was given a Miranda warning. After Carrillo was arrested and transported to the detention facility, Officer Weeks searched Carrillo. Before beginning, however, the officer asked Carrillo if he had any drugs or needles on his person. Carrillo responded, "No, I don't use drugs, I sell them." Carrillo argues that this statement should have been suppressed because it was made before Carrillo had been given a Miranda warning. The district court admitted the evidence under the "public safety" exception to Miranda. In determining whether the public safety exception to Miranda [**8]  applies, "we ask whether there was an objectively reasonable need to protect the police or the public from any immediate danger." We agree with the district court that Officer Weeks's question stemmed from an objectively reasonable need to protect himself from immediate danger. Officer Weeks testified that he asks this question as a matter of policy before searching a prisoner to avoid contact with syringes and toxic substances. The risk differs from that presented by a gun, but the danger of transmission of disease or contact with harmful substances is real and serious enough; a pressing need for haste is not essential.  Our conclusion is buttressed by the non-investigatory nature of the officer's question. The question called for a "yes" or "no," not a  testimonial response. Ordinarily, a question framed in this manner would not elicit any incriminating evidence not produced by the search itself. After Carrillo gave the incriminating but unrequested response, the officer asked no more questions. Although the test is an objective one, the officer's deliberate refusal to pursue the subject heightens our confidence that, in this case, the narrowly tailored question was a reasonable attempt by a police officer to insure his personal safety in the midst of a search. Consequently, the spontaneous and unrequested response of the suspect was properly admitted under the Quarles public safety exception to Miranda. 
        

You Decide 16.4
People v. Dean 
Defendant was an employee of Rod's Packing Company in the Riverside  area and in his capacity conversed with employees of Stater Brothers Markets learning that LaVoy Stater, retired chairman of the board of the market chain, was quite wealthy. Defendant decided to kidnap Mr. Stater's daughter, Ellen, for ransom, in order to attain financial independence. He assembled a variety of information concerning the activities of Ellen and eventually quit his job to devote full time to the kidnaping. On February 9, 1973, Mr. and Mrs. Stater left their Riverside home at about 5 p.m., and their daughter, Ellen, also went out at that time. Ellen expected to return home before her parents. After having dinner with a friend, Ellen Stater returned home about 9 p.m. While watching television in the den, the phone rang, and when Ellen answered it a man's voice asked for another girl. When Ellen stated she did not know who the girl was, the man asked to whom he was speaking. Ellen gave her name. When the man asked additional questions, she hung up. Fifteen minutes later the doorbell rang. Ellen went to the door and opened it, leaving the chain on. Gayle Dean was on the doorstep, and asked Ellen for permission to go into the Stater's back yard to look for a  dog which had supposedly gotten away from her. Ellen gave permission and closed the door, returning to her television program. The doorbell rang again, and Ellen returned to the door and observed Mrs. Dean on her porch through the peephole. Ellen again opened the door, leaving the chain on, and Mrs. Dean asked if she could come in and use the telephone to call her husband to help her. Ellen let her in the house. Mrs. Dean dialed a phone number twice, stating to Ellen that she was receiving a busy signal, and on the third occasion engaged in a conversation. While Mrs. Dean was on the phone she asked Ellen for the house address to give to her husband. Ellen provided it. Mrs. Dean, while awaiting her husband's arrival, engaged Ellen in conversation. She said she did not live very far away but was afraid to walk home at night. Shortly thereafter the doorbell rang again and Ellen observed a man through the peephole. Mrs. Dean assured Ellen it was Mr. Dean. Ellen   opened the door. Ellen did not invite defendant into the house as he asked if he could come in for a drink of water. Ellen thought this strange since Mrs. Dean had said they did not live far away. Ellen  attempted to close the door but defendant blocked it with his foot. Defendant pushed his way into the house and pointed a gun at Ellen. The Deans left the house, taking Ellen with them at gunpoint. They got into defendant's car, with defendant in the driver's seat, Ellen in the middle, and Mrs. Dean on the passenger's side. They drove on the freeway for a while, and pulled off in the Ontario area, where Mrs. Dean took her husband's coat and covered Ellen's face with it so that Ellen could not see. They got back on the freeway and drove for at least  three quarters of an hour, eventually arriving at a location which Ellen determined later was Burbank. Ellen was then taken to the Deans' house, informed that this was a kidnaping, and that a ransom was going to be requested. Defendant told Ellen that it was a good thing she had not tried anything on the ride in from Riverside as Mrs. Dean had a gun on Ellen all the time. Ellen remained imprisoned in the Dean residence for several days, with her eyes taped and her hands tied. On Saturday, February 10, Mrs. Dean purchased a pair of handcuffs and defendant placed them on Ellen. After Ellen's parents returned home and found that she was gone, her father received a phone call shortly after 2 a.m. and the caller informed him that Ellen had been kidnaped and he would be contacted later. Mr. Stater immediately called the Riverside police; the Federal Bureau of Investigation also entered the case. A surveillance was set up by the FBI in the early morning hours of February 13, 1973, of an area on the Ventura freeway in North Hollywood in the vicinity of the Lankershim off-ramp.                                                      

Michael Kimble received a telephone call from defendant on Sunday, February 11, 1973, following which defendant came over to Kimble's house and offered Kimble a job driving a car for an hour or an hour and a half on Monday night for which Kimble would be paid $ 5,000. Kimble accepted the offer. Defendant picked up Kimble at 7 p.m. on February 12 and the two drove to Riverside where defendant made some telephone calls.  Defendant and Kimble then returned to Los Angeles and defendant showed Kimble where Kimble was supposed to let him out of the car just before the Lankershim off-ramp on the Ventura freeway. More telephone calls were made by defendant in the Burbank area. Then defendant had Kimble drop him off at the area previously  designated. Kimble  returned in 10 or 15 minutes but defendant was not waiting for him when he returned the first time. Kimble circled around and passed by the area again. On the second pass a car pulled out behind Kimble, who kept driving. He was eventually stopped and placed under arrest by the occupants of the car following him, who were FBI agents.

Early in the morning of February 13, FBI Special Agent Krahling was conducting a surveillance at Denny Avenue near the Lankershim off-ramp on the Ventura freeway in North Hollywood, after having received information that Mr. Stater was to await a call at a telephone booth in the area and would then be advised as to the ransom transfer location. Agent Krahling and his partner, Agent Chefalo, felt from past experience that this was a likely place for the ransom transfer. At this time the agents did not know where the kidnap victim was, or whether she was dead or alive. They had no information about her physical well-being.

After having received word that the drop was to be on the north side of the Ventura freeway, Agent Krahling entered the bushes in the area, but before the package was dropped off he encountered defendant  in the bushes. Defendant was crouched behind some foliage with a silver-colored pistol in his right hand and a pair of leather work gloves at his feet. Agent Krahling pointed a shotgun at defendant and ordered him to throw down his gun. Agent Krahling then put the shotgun down, drew his service revolver, and had defendant lie on the ground while he was handcuffed. Agent Krahling then holstered his service revolver and, out of concern for the whereabouts and safety of the kidnap victim, asked defendant where she was. Defendant told him she was in Burbank at a specified address. No promises or threats were made to defendant to elicit this information. Not knowing whether or not defendant was telling the truth, Agent Krahling asked whether defendant's car was nearby, with the thought in mind that Ellen might be in the car. Defendant replied that he did not have a car, and then told the agent that he was going to be picked up by a person driving a Plymouth Gold Duster. When Agent Krahling and defendant met Agent Chefalo a few moments later, the latter also asked defendant about a vehicle and defendant again advised that he was to be picked up by a Plymouth Gold Duster with a partial license number of FUQ. Again, no promises or threats were made to defendant.  Defendant was taken to the Los Angeles FBI office where he was advised of his rights, indicated that he understood, and told the agents of his role in the kidnaping. Defendant also told the agents where his wife was located. She was apprehended by several FBI agents. Another agent went to the Dean home and there found Ellen Stater handcuffed to a bed. Defendant did not testify at trial.

While life hangs in the balance, there is no room to require admonitions concerning the right to counsel and to remain silent. It is inconceivable that the Miranda court or the framers of the Constitution envisioned such admonishments first be given under the facts presented to us. While we do not countenance the rubber hose to obtain the answers, we see no wrong in asking the type of questions found herein. The easy answer is to decide that the police are under a duty to ask questions concerning the location of the victim but that none of the defendant's answers may be  used against him in a court of law. This would seem to protect both the victim and the accused. What about the "fruit of the poisonous tree" doctrine? Its application could well free the accused and basic justice would be wanting. While a premium must be placed on rescue of the victim, this must not occur in a setting that will merely turn the criminal loose again to work his evil upon  others. The kidnaper must be stopped and the victim saved.                                                                                  

While it is sadly true that all kidnap victims are not found alive, this does not compel the conclusion that a belief rescue is possible is unreasonable. A consideration frequently will be that accomplices of the captured kidnaper may be under instruction to kill the victim if the compatriot has not returned within a specified period of time. Maybe the victim is then dying or stuffed in a vehicle trunk which might not be discovered for  days or weeks. Such considerations strongly support the rescue doctrine of Modesto. Special Agent Krahling testified that at the time he did not know whether the victim was dead or alive, let alone her location. He did not know how many kidnapers were involved. He was concerned for her safety and immediately after handcuffing defendant "asked him or blurted out the question, where is the girl?" Defendant responded that the victim was "okay  and she is in Burbank. She is unharmed. She is tied up." Krahling did not give the Miranda warnings because he "was only concerned with the girl's safety and her whereabouts and it really never entered [his] mind." Krahling responded asking for more specificity and defendant gave him the street address where the victim was. Not knowing whether defendant was telling the truth and thinking the victim might be in defendant's car, he asked the location of defendant's car. Defendant responded that his partner was picking him up above the freeway underpass. Krahling then took defendant out of the brush to the freeway embankment where Agent Chefalo was encountered. Not knowing of the disclosures to Krahling, Chefalo asked defendant the same questions and elicited that defendant was to be picked up in a Plymouth Gold Duster bearing the license plate letters FUQ. Chefalo was concerned the victim might be in that vehicle. Both Krahling and Chefalo testified they made no promises to defendant nor did they threaten him in any way. Both believed defendant's statements to be free and voluntary. Of course defendant had been subdued and disarmed at the point of a shotgun and was handcuffed. This, however, does not reduce defendant's statements to an involuntary level as a matter of law. The criticisms of Mr. Justice Peters in Jacobson are not here present.
Looking to the totality of the facts before us, it is clear the evils Miranda sought to alleviate are not involved. The questioning was spontaneous upon apprehending defendant and the sole motivation to rescue the victim. The answers were not obtained through coercion and not sought for the purpose of obtaining a confession -- they were free and voluntary. The rescue of the victim was of paramount importance and the rule formulated in Modesto remains a vital rule of law in this state. Both the timing of the Modesto decision in light of Dorado and Stewart and the post-Miranda application of the rescue doctrine in Miller supports our conclusion, as does a mere weighing of the Fifth Amendment rights against the right to life.

"[The] emergency doctrine exists in situations in which there is a substantial threat to life, health or property. Under such circumstances, the officer is excused from ordinary Fourth Amendment restrictions because he is acting to save life or property." the emergency doctrine operated to excuse the officers from compliance with the Fourth Amendment because compliance would have gravely endangered their lives or the lives of others. The Fourth Amendment emergency doctrine has been applied for the purpose of protection of life. Where the preservation of life is at stake and consists of the sole motivating force behind  the conduct of the officers, which conduct is reasonable under the circumstances, there is no rational basis to distinguish the protections of the Fifth Amendment from the protections of the Fourth Amendment. In either case the issue is that of saving a life. For all practical purposes, the rescue doctrine under the Fifth Amendment and the emergency doctrine under the Fourth Amendment are one and the same to the extent they operate to protect life. 


You Decide 16.5, 
Gonzalez-Lauzan Jr. 
Lauzan contends that he was interrogated by police in violation of his Fifth and Sixth Amendment rights, and that the district court erred by denying his motion to suppress statements he made after he was read Miranda warnings. 1 The district court suppressed his statements made before the warnings, but Gonzalez-Lauzan argues that the district court also should have suppressed his statements made after the warnings because of the continuous interrogation and the police's delay in administering the warnings. After review and oral argument, we affirm.
    In January 2002, Alexander Texidor ("Texidor") was arrested by federal authorities for the illegal purchase of firearms. Following his arrest, Texidor agreed to cooperate with law enforcement. Texidor's cooperation led to the January 8, 2002, arrest of Luis Gonzalez-Lauzan, Senior ("Senior"), Gonzalez-Lauzan's father, on firearms charges.
   Attorney Peter Raben ("Raben") represented Senior. In January 2002, Raben met with Senior several times, usually in the presence of Senior's son, Gonzalez-Lauzan. According to Raben's subsequent testimony, prior to the death of Texidor, Senior had decided to resolve the firearms charges against him by plea. However, on January 28, 2002, Texidor was murdered.
    In either March or April 2002, Gonzalez-Lauzan was incarcerated at the Federal Detention Center in Miami for a violation of supervised release on a prior conviction. This incarceration was unrelated to the death of Texidor. Gonzalez-Lauzan retained Raben, the same attorney who had represented his father, to represent him with respect to his supervised release violation. Sometime in June or July 2002, Gonzalez-Lauzan resolved the violation of supervised release by an agreement  to serve ten months' incarceration.
   On July 11, 2002, Gonzalez-Lauzan and three co-defendants, including Senior, were indicted on charges related to the murder of Texidor. On September 18, 2002, Senior was arrested and made his initial appearance in the Texidor matter, represented by Raben.
The interview of Gonzalez-Lauzan at issue in this case also occurred on September 18, 2002. On March 27, 2003, Gonzalez-Lauzan moved to suppress incriminating statements he made to the officers during that interview. The district court referred Gonzalez-Lauzan's motion to suppress to a magistrate judge, who held a hearing. On June 5, 2003, the magistrate judge submitted a Report and Recommendation making findings about the interview which the district court later adopted in full. The parties do not dispute that the interview transpired as follows.
    On September 18, 2002, Gonzalez-Lauzan was serving his sentence for violating supervised release on a previous conviction; he had not yet been arrested or made his initial appearance on the murder indictment in this case. That afternoon, Hialeah, Florida Police Officer Albert Nabut ("Nabut"), Hialeah Police Detective Ralph Nazario ("Nazario") and Special  Agent Jackie Elbaum ("Elbaum") of the Bureau of Alcohol, Tobacco, and Firearms (collectively, "officers"), took Gonzalez-Lauzan out of the Federal Detention Center to an interview room in the courthouse. Once in the interview room, the three officers spent between two-and-a-half and three hours talking to Gonzalez-Lauzan.
    The three officers made a decision not to administer Miranda warnings to Gonzalez-Lauzan at the beginning of this meeting. Instead, the officers decided that they would simply describe to Gonzalez-Lauzan the evidence the government had accumulated against him with respect to his involvement in Texidor's murder. The officers hoped that the strength of this evidence would persuade Gonzalez-Lauzan to talk about his participation in the killing of Texidor. The officers planned to give Gonzalez-Lauzan Miranda warnings only if it became apparent that Gonzalez-Lauzan would be willing to make a custodial statement.
    The officers began the session by explaining to Gonzalez-Lauzan that they were working on a murder investigation,   that they believed Gonzalez-Lauzan was involved in the murder, and that they knew Gonzalez-Lauzan had been represented by counsel previously.   Gonzalez-Lauzan responded, "I know my rights." Before proceeding further, the officers instructed Gonzalez-Lauzan that "we are not asking you any questions. We don't want you to say anything. We just have something to say to you and we ask that you listen to it so that you can understand where we are coming from."
    After this introductory admonition, the officers described the evidence they had accumulated against Gonzalez-Lauzan in detail. They told Gonzalez-Lauzan that his father had been arrested in relation to Texidor's death. The officers explained that they had done extensive surveillance of Gonzalez-Lauzan and his family, had analyzed phone records and had obtained the cooperation of one of Gonzalez-Lauzan's co-conspirators, all leading them to believe that Gonzalez-Lauzan had orchestrated the murder of Texidor.
    At several points during this description, the officers instructed Gonzalez-Lauzan just to listen and told him that the officers did not have any questions. Gonzalez-Lauzan mostly listened to the evidence, occasionally saying things like, "I'm no mastermind," " I'm not the kingpin," or "I'm not the person." At times, the officers would allow a few minutes of silence  to see if there was any response from Gonzalez-Lauzan.
    Approximately two-and-a-half hours into the meeting, Gonzalez-Lauzan stated suddenly, "okay, you got me." Gonzalez-Lauzan was then immediately read his Miranda rights. Gonzalez-Lauzan signed a form indicating that he understood his Miranda rights and agreed to waive them and speak to law enforcement.
    At the onset of the postwarning interrogation, Gonzalez-Lauzan indictated that he would prefer not to answer any questions about his father. In response to Gonzalez-Lauzan's request, the officers agreed and did not ask him any questions about his father. During the interrogation, Gonzalez-Lauzan made multiple incriminating statements. Gonzalez-Lauzan admitted that he instructed the coconspirators to teach Texidor a lesson, that he had provided the murder weapon and silencer to co-defendant James Wiggins, and that he had been present when Wiggins shot and killed Texidor.
    In his motion to suppress, Gonzalez-Lauzan argued that the district court should suppress his statements made both before and after he signed the waiver of his Miranda rights. Gonzalez-Lauzan argued that at the time of the interview he was represented by an attorney, Raben, and that Gonzalez-Lauzan had invoked his right to counsel. Gonzalez-Lauzan also contended that he was interrogated in violation of his Fifth Amendment rights under Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
    The magistrate judge recommended that Gonzalez-Lauzan's pre-Miranda statements be suppressed, but that the statements made after waiving his Miranda rights should be admitted. Citing Rhode Island v. Innis, 446 U.S. 291, 100 S. Ct. 1682, 64 L. Ed. 2d 297 (1980), the magistrate judge concluded that even though the officers had not asked Gonzalez-Lauzan any questions during the first portion of the interview, their presentation of evidence to Gonzalez-Lauzan under the circumstances constituted "the functional equivalent" of express questioning because Gonzalez-Lauzan's pre-Miranda statement "was not spontaneous but was in response to words and actions on the part of the police, that the police knew were likely to elicit an incriminating response.". As such, the magistrate judge recommended that the district court suppress   the statement, "okay, you got me," which Gonzalez-Lauzan made before being read his Miranda rights.
      The magistrate judge next found that once the officers read Gonzalez-Lauzan his Miranda rights, Gonzalez-Lauzan waived those rights "knowingly, freely and voluntarily." The magistrate judge noted that Gonzalez-Lauzan "understand[s] and reads and writes English, he went to high school and appeared to understand and affirmatively waive his Miranda rights." The magistrate judge also found that "during the meeting, there was no hostility between the parties and all the parties were respectful of each other . . . . There were no threats or coercion by police." The magistrate judge found that Gonzalez-Lauzan had previously received counsel from Raben, but made no findings as to whether Raben was representing Gonzalez-Lauzan at the time of the interview. 2 Rather, the magistrate judge determined that, in any event, Gonzalez-Lauzan did not ask to speak to an attorney and did not advise law enforcement that he was represented by counsel at any time during the September 18, 2002 interview. 3 Based on these facts, the magistrate judge recommended that the district court deny Gonzalez-Lauzan's  motion to suppress with respect to the statements Gonzalez-Lauzan made after signing the waiver of his Miranda rights.
    On July 3, 2003, the district court affirmed and adopted the Report and Recommendation without revision, denying objections by both  parties. The district court therefore suppressed the statement, "okay, you got me," but denied Gonzalez-Lauzan's motion to suppress with respect to all other statements.
    A jury trial was held between January 20, 2004, and January 29, 2004. On January 29, 2004, the jury returned a verdict finding Gonzalez-Lauzan guilty of seven charges, including the intentional killing of Texidor. …On May 17, 2004, Gonzalez-Lauzan was sentenced to life imprisonment. In his direct appeal, Gonzalez-Lauzan now challenges the district court's ruling on his motion to suppress on both Fifth and Sixth Amendment grounds. 4
    In arguing about the admissibility of Gonzalez-Lauzan's postwarning statements, both parties focus on the Supreme Court decisions in Oregon v. Elstad, 470 U.S. 298, 105 S. Ct. 1285, 84 L. Ed. 2d 222 (1985), and Missouri v. Seibert, 542 U.S. 600, 124 S. Ct. 2601, 159 L. Ed. 2d 643 (2004), two cases addressing delayed Miranda   warnings administered after the police had already begun questioning a defendant. Gonzalez-Lauzan contends that Seibert controls and renders his statements inadmissible. The government asserts that Seibert is materially different and that Elstad controls. Alternatively, the government contends that Gonzalez-Lauzan's warned statements are admissible under Seibert. Thus, before discussing Gonzalez-Lauzan's case, we review both decisions in detail….
     For purposes of our analysis, we assume, but do not decide, that the initial interaction between Gonzalez-Lauzan and the police constituted an interrogation and that Miranda warnings were applicable at the outset of the meeting. Given that the police did not ask Gonzalez-Lauzan any questions and three times instructed him explicitly just to listen, it is not clear that the first portion  of the officers' interview of Gonzalez-Lauzan constitutes an "interrogation" under Innis. However, on appeal the government does not challenge the magistrate judge's ruling that the first segment was the "functional equivalent" of an interrogation or that the district court was correct to exclude Gonzalez-Lauzan's prewarning statement, "okay, you got me."
     Rather, the government argues that Seibert is wholly inapplicable because the officers did not ask Gonzalez-Lauzan any questions in the first segment and did not deliberately use an interrogation technique designed to undermine the effectiveness of the Miranda warnings by obtaining unwarned incriminating statements and then using them in the warned segment in order to undermine the effectiveness of the Miranda warnings. Instead, the officers withheld the warnings only in an attempt to gain credibility and establish rapport with Gonzalez-Lauzan and always intended to give warnings before asking him any questions. The government stresses that the officers' intent not to engage in any prewarning questioning is evidenced by (1) the investigator's introductory admonition, (2) the officers' repeating three times that  they were not going to ask questions and he should just listen, and (3) the officers' reading of the Miranda warnings immediately upon Gonzalez-Lauzan stating "okay, you got me" and without first pursuing any questioning or obtaining any detail. The government argues that the magistrate judge correctly found that Gonzalez-Lauzan understood and waived his Miranda rights knowingly, freely, and voluntarily.
     In reply, Gonzalez-Lauzan emphasizes that Seibert's focus is not on whether questions were actually asked but on whether there was a two-step interrogation in which the police deliberately withheld Miranda warnings during the first segment. Gonzalez-Lauzan stresses that Seibert is triggered when a two-step interrogation is involved and Miranda warnings are applicable at the outset but the police make a deliberate decision to withhold those warnings. Gonzalez-Lauzan points out that on appeal the government does not dispute that the first phase was an interrogation, that Miranda applied, and that the police intentionally delayed Miranda warnings. According to Gonzalez-Lauzan, Seibert controls, the police's two-step technique undermined his Miranda  warnings, and his postwarning statements are inadmissible.
      We need not resolve this dispute over whether Elstad or Seibert controls, because although Elstad is at one extreme and Seibert is at another extreme, both decisions provide important guidance. Under both decisions, the question here becomes whether Gonzalez-Lauzan voluntarily waived his Miranda rights. In answering that question, Elstad relied on a presumption that a defendant's waiver is voluntary in the absence of circumstances showing otherwise. In contrast, the Seibert plurality looked more to whether the Miranda warnings given to a reasonable person in the suspect's shoes could function effectively as Miranda requires, and required a multifactor test to determine their effectiveness. The fifth vote in Seibert more narrowly concluded that midstream Miranda warnings did not function effectively when the officers in a calculated way first obtained warned statements, and then used them in the warned segment to undermine the midstream warnings.  Having carefully considered both decisions and the record in this case, we conclude that the Miranda warnings in Gonzalez-Lauzan's circumstances could and did function effectively, that Gonzalez-Lauzan voluntarily waived his Miranda rights, and that Gonzalez-Lauzan's warned statements are admissible under both Elstad and Seibert.
     First, the two-step interrogation in this case, albeit continuous, is materially different from that in Seibert. Seibert involved a two-step technique adapted to obscure the Miranda warnings by not giving them until after the defendant had confessed,   and then using the defendant's own incriminating statements to pressure him to repeat them in the warned segment of the interrogation. In sharp contrast with Seibert, the officers asked no questions of Gonzalez-Lauzan at all during the first segment, nor did Gonzalez-Lauzan offer any detailed information concerning his involvement in Texidor's murder until after he had waived his Miranda rights. Moreover, during the first segment, the officers at several points told Gonzalez-Lauzan just to listen and that they did not have any questions for him. Indeed, the magistrate judge expressly found that there were no threats or coercion by the police and Gonzalez-Lauzan understood his Miranda rights. There was no hostility, and all parties were respectful of each other. Accordingly, we conclude that the Miranda warnings did function effectively in Gonzalez-Lauzan's circumstances and that Gonzalez-Lauzan has shown no error in the magistrate judge's finding that he knowingly and voluntarily waived his Miranda rights.
     Second, and more importantly, even assuming Seibert controls and applying both the multifactor test of the Seibert plurality and Justice Kennedy's narrower test, it is clear that the Miranda warnings as administered in Gonzalez-Lauzan's case would meaningfully apprise a reasonable suspect of his right or choice to remain silent and were thus effective in this case.
    With respect to the Seibert plurality's multifactor test, the first factor to consider is whether the prewarning questions and answers were complete and detailed. Id. Because Gonzalez-Lauzan was asked no questions and gave no answers before he received the Miranda warnings, the  first factor strongly suggests that the warnings were effective.
    The second factor concerns the degree to which the defendant's prewarning and postwarning statements overlapped. Given that Gonzalez-Lauzan made only a single brief incriminating statement in the prewarning stage of the interview, the complete interrogation of Gonzalez-Lauzan that followed the warnings bore little resemblance to his prewarning statement. Seibert stressed that after the police finished the unwarned phase of the interrogation, "there was little, if anything, of incriminating potential left unsaid." In contrast, the only statement Gonzalez-Lauzan made during the unwarned interrogation was, "okay, you got me." All the detailed incriminating statements Gonzalez-Lauzan made after he had waived his Miranda rights. While this case involves a two-step interrogation, the technique employed by the officers during the first phase is wholly different from that used in Seibert. As such, the second factor mentioned by the plurality also demonstrates strongly that Gonzalez-Lauzan's postwarning statements were properly admitted.
    The third  and fourth considerations mentioned by the Seibert plurality focus on the timing and setting of the two rounds of questioning. Although these factors clearly favor Gonzalez-Lauzan, they carry little weight in light of the fact that Gonzalez-Lauzan was asked no questions and gave no answers in the first phase of the interview.
     As to the fifth factor, the continuity of the two rounds of questioning, Seibert focused on whether it would have been unnatural at the second stage to repeat what had been said during the first stage. 3. In this case, because Gonzalez-Lauzan said very little in the first stage, there was virtually nothing for him to repeat during the second round of interrogation. Thus,  it remained objectively reasonable for him to refuse to make incriminating statements during the second phase. Indeed, during the second phase, Gonzalez-Lauzan refused to answer the officers' questions about his father, demonstrating that Gonzalez-Lauzan understood that he retained a choice whether to answer or not.
     Accordingly, even under the Seibert plurality's multifactor test, the prewarning interaction did not render the Miranda warnings ineffective to a reasonable suspect, and Gonzalez-Lauzan's waiver of his Miranda rights was voluntary and constitutionally valid. 
     Additionally, and importantly, we cannot say that the two-step technique employed here is of the type that was the narrow focus [**32]  of Justice Kennedy's opinion. His opinion rejected applying the plurality's multifactor test to every two-stage interrogation. The officers here did not engage in the type of two-stage questioning or strategy which Justice Kennedy concluded distorted Miranda and required Miranda plus curative steps.  The first phase here did not seek to elicit any incriminating statements as occurred in Seibert, but rather the officers repeatedly told Gonzalez-Lauzan just to listen. Also, the officers did not have prewarned incriminating statements with which to cross-examine Gonzalez-Lauzan in order to pressure him to repeat them and thereby undermine the Miranda warnings. Nor did Gonzalez-Lauzan's postwarning statements relate to the substance of his single, brief prewarning statement.  We do not say that Justice Kennedy's test is satisfied, but rather we conclude that his test does not apply to this type of two-step interrogation.
    In summary, during their presentation of evidence to Gonzalez-Lauzan, the officers repeatedly informed Gonzalez-Lauzan that he should just listen and that they were not asking him any questions. Because the officers had yet to ask Gonzalez-Lauzan a single question, the Miranda warnings they provided - advising Gonzalez-Lauzan that he need not answer questions - were not inconsistent with the first phase of the interview where they told him just to listen. Nothing in the record suggests that Gonzalez-Lauzan's waiver of his rights was uninformed, coerced or involuntary. We conclude that the midstream Miranda warnings offered by the officers did not fail to offer Gonzalez-Lauzan or a reasonable suspect "a genuine choice whether to follow up on [his] earlier admission." 

You Decide 16.6
United States v.Montgomery  .

Defendant/appellant Wayne Montgomery was convicted in a jury trial of possession of a shotgun in violation of 26 U.S.C. § 5861(d) and possession of three firearms in violation of 18 U.S.C. Appendix § 1202. On appeal he challenges the denial of his motion to suppress certain post-arrest statements made to an arresting law enforcement agent. We must decide whether those statements resulted from custodial interrogation in violation of appellant's rights to remain silent and to consult with an attorney before making any statements.  In December of 1981, pursuant to a search warrant, local police accompanied by agents of the federal Bureau of Alcohol, Tobacco and Firearms ("the ATF") searched a residence in Weymouth, Massachusetts, and recovered several firearms, including three with whose possession appellant was ultimately charged. Appellant, who was present in the house at the time of the search, was arrested at that time by local police on charges not relevant to this appeal.  About seven months later appellant was arrested in Milford, Massachusetts by ATF agents pursuant to a warrant alleging that he had violated the federal firearms laws. After informing appellant of his Miranda rights, ATF agents transported him to Boston. There he was shown an ATF form entitled "Waiver of Right to Remain Silent and of Right to Advice of Counsel". Appellant initialled each statement in the "Statement of Rights" portion of the form, which explained his rights to remain silent and to have the advice and representation of counsel. He refused to sign the portion of the form waiving those rights until he had spoken with an attorney. Agents then proceeded to photograph and fingerprint appellant. According to ATF agent Sherman, appellant initiated the following conversation after being fingerprinted:

Montgomery: Am I being charged with each gun?

Agent Sherman: You will probably be charged with two counts.

Montgomery: Did all of the guns fire?

Agent Sherman: Yes. Why do you want to know?

Montgomery: The sawed-off was in pieces.

Agent Sherman: That is right, but it only took a minute to put together.

Montgomery: Ya, but it was missing a spring.

Agent Sherman: Well the State Police test fired the gun and it worked. Did you have any problem firing the gun?

Montgomery: I could not get it to work.

Appellant, again according to agent Sherman's statement, then indicated that he did not want to talk any more about the firearms, and their conversation closed.

Agent Sherman's memorandum recounting the conversation was prepared during pre-trial discovery and given to defense counsel. Appellant moved to suppress his statements reported in the memorandum on the basis that they were made in the absence of counsel and after he had specifically refused to sign a waiver of his constitutional rights without the advice of counsel. That motion was denied, on the basis of the above factual background, which was stipulated, and agent Sherman's testimony, essentially summarizing the above facts, was admitted at trial. The jury, during the course of its deliberations, requested that it be allowed to rehear that testimony, and its request was granted.

1. Custodial Interrogation

The Fifth Amendment does not bar the admission of volunteered statements. We therefore must first decide whether appellant's statements resulted from custodial interrogation. Though appellant initiated the conversation, agent Sherman extended the conversation with express questions of his own. Appellant made incriminating statements only after agent Sherman had interjected questions. The Supreme Court has held that "the Miranda safeguards come into play whenever a person in custody is subjected to either express questioning or its functional equivalent ... [i.e.,] any words or actions on the part of the police ... that the police should know are reasonably likely to elicit an incriminating response from the suspect". Since the questioning here was express, we have no occasion to go farther. This was custodial interrogation. We are thus required to address the issue of waiver.

2. Waiver

Even though appellant's statements resulted from custodial interrogation without presence of counsel, they were nonetheless properly admitted if appellant waived his rights to remain silent and to the presence of an attorney. "The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently."  Such waiver need not be expressly stated or written.

"An express written or oral statement of waiver of the right to remain silent or of the right to counsel is usually strong proof of the validity of that waiver, but it is not inevitably either necessary or sufficient to establish waiver. The question is not one of form, but rather whether the defendant in fact knowingly and voluntarily waived the rights delineated in the Miranda case." 

But a heavy burden is on the government to demonstrate waiver. "The courts must presume that a defendant did not waive his rights; the prosecution's burden is great; but at least in some cases waiver can be clearly inferred from the actions and words of the person interrogated."  The government argues here that because appellant initiated the conversation with agent Sherman he waived his Fifth Amendment rights even as to questions posed by the agent. It points to the fact that appellant terminated as well as initiated the conversation as evidence that he knowingly and voluntarily waived his rights, answering questions only at his own selection. In arguing that appellant's waiver of his rights can be inferred from his initiation of the conversation, the government relies on Edwards v. Arizona.  But any such implication in Edwards has been clearly dispelled by Oregon v. Bradshaw  which was decided after oral argument in this case. The Court explained its holding in Edwards:

"We did not there [in Edwards ] hold that the 'initiation' of a conversation by a defendant such as respondent would amount to a waiver of a previously invoked right to counsel; we held that after the right to counsel had been asserted by an accused, further interrogation of the accused should not take place 'unless the accused himself initiates further communication, exchanges, or conversations with the police.' “

But even if a conversation taking place after the accused has 'expressed his desire to deal with the police only through counsel,' is initiated by the accused, where reinterrogation follows, the burden remains upon the prosecution to show that subsequent events indicated a waiver of the Fifth Amendment right to have counsel present during the interrogation....

It is therefore clear that the mere fact that a suspect, after requesting counsel, "reopened the dialogue" does not end the inquiry as to waiver. The "totality of the circumstances" must still be considered in determining "whether the purported waiver was knowing and intelligent". The burden, as always, is on the government and is a heavy one. In the case at bar, according to agent Sherman's statement, after appellant read and initialled the form informing him of his rights and had requested counsel, he was photographed and fingerprinted. The conversation, above set forth, followed. We conclude that the lapse of time between appellant's request and the conversation was not an extended period, probably less than an hour. The question asked by appellant, "Am I being charged with each gun?" was a natural, if not inevitable, query which would occur to one in his situation, who had been present seven months earlier when several guns had been seized. The answer ("You will probably be charged with two counts") was unresponsive; it obviously referred to the two qualitatively different offenses described in the indictment and conveyed no information as to the number of guns with which appellant was being charged. Either because of this nonresponsiveness or because appellant knew enough about the law to know that violation of the firearms law involved the possession of a firearm that was operable, he asked his second question ("Did all of the guns fire?"). This was the critical point at which the presence or absence of appellant's waiver of his right to counsel must be determined. It seems to us that both questions dealt with the nature of the charges against him, particularly with the quantity of guns he was being charged with possessing. There was no affirmative statement made, no hint of willingness to talk about his involvement, no suggestion that he had changed his mind in the short interval that had elapsed since he requested counsel before he agreed to waive his rights. In short we see no evidence of anything, external or internal, that would support a finding of a "knowing and intelligent" abandonment of the position taken so clearly so recently, much less a finding that the government had successfully carried its heavy burden. The case seems to us very little different from one where the "dialogue" consisted solely of a suspect asking one question concerning the nature of the charges against him. If such were to be held an "open Sesame", the opportunities for eviscerating all protective discipline and restraint in custodial interrogation would be immense. This case illustrates the accelerating speed with which one descends a slippery slope. After answering affirmatively appellant's question whether all guns fired, agent Sherman, without renewing any warning, asked: "Why do you want to know?" The relevant inquiry here is: why did the agent want to know appellant's thinking? One neutral possibility is sheer idle curiosity. But the other possibilities are not neutral: (1) to keep the conversation going in the hope that something would turn up; and (2) to elicit incriminating information. There is no proper justification. In the instant case, once the agent's question was put, appellant's answer, that "the sawed-off" was in pieces might have been incriminating. The weapon had been found, disassembled, in a duffel bag in the bedroom of the house where appellant had been arrested the previous December. It is unclear whether appellant could have observed at the time that the shotgun was taken out of the duffel bag in pieces. If he could have, his answer to agent Sherman--that it was in pieces--did not add to the case against him. But the agent continued the chat, saying, "That is right, but it only took a minute to put together." Then appellant proceeded to dig himself in by showing his intimate knowledge of the weapon ("Ya, but it was missing a spring.") a fact relevant to prove that he possessed it. The agent replied that the gun test fired and then added, we can only conclude, calculatedly: "Did you have any problems firing the gun?"--a question which, whether answered "yes" or "no", would entrap appellant into incriminating himself most directly. We view this colloquy as a not untypical case history of what is likely to happen if law enforcement officials are permitted without reiterating that further talk is not compelled, to use a suspect's simple, not-guilt-suggestive question as a license to launch a fishing expedition. Our view of the case law suggests that, were we to conclude that appellant here had waived his rights to be silent and to have counsel with him, we would have staked out a position less respectful of a suspect's rights than the great majority of courts with whose decisions we are familiar. We have thought it convenient to examine the decisions of the courts of appeals cited by the Supreme Court in Edwards v. Arizona, for the proposition that a valid waiver of an invoked right to counsel "is possible". All of the cited decisions finding waiver contained far more affirmative indications by the accused that he did not need counsel or was willing to talk than in the case at bar, and in most of the cases there was no question asked by the police after the accused had requested counsel. The Court's recent decision finding waiver, Oregon v. Bradshaw,  is readily distinguishable from our case. In response to the accused's initiation--"What is going to happen to me now?"--the police officer in Bradshaw gave a thorough reminder of the accused's Fifth Amendment rights before proceeding with the conversation: "The officer answered by saying 'You do not have to talk to me. You have requested an attorney and I don't want you talking to me unless you so desire because anything you say--because--since you have requested an attorney, you know, it has to be at your own free will.' " Furthermore, the incriminating statements in Bradshaw were not the result of interrogation, but of a voluntary polygraph examination, which was conducted only after the accused had signed a written waiver.  Here, the "totality of circumstances" reveals: (1) a suspect who, after checking the Advice of Rights form, refused to take the last step and waive those rights until he had seen his lawyer; (2) within a short time of his asking the agent a question in an effort to understand the extent of the charges against him; (3) a nonresponsive answer by the agent; (4) a second question by the suspect apparently addressed to the same end; (5) the initiation of questioning by the agent serving no legitimate purpose, and without being preceded by any renewed warning. We have found no appellate case that, under a similar combination of circumstances, has found or upheld a finding of waiver.

You Decide 16.7
UNITED STATES V. BLAKE

On the evening of September 19, 2002, Blake and Terrance Tolbert walked into a Maryland neighborhood with a gun, looking for someone to carjack. Blake pointed out 51-year-old Straughan Lee Griffin, who had just arrived home from work and was in the process of unloading his Jeep Grand Cherokee in front of his home. The men   approached Griffin and shot him in the head. They then drove away in his vehicle, running over Griffin in the process. Griffin was transported to a nearby hospital, where he was pronounced dead.
      On October 25, 2002, Tolbert was arrested, and he made statements implicating Blake. Tolbert told police that he was with Blake on the night Griffin was murdered, that Blake had a gun, and that Blake shot Griffin, took Griffin's keys, and drove his vehicle from the scene.
     Based on this statement, the lead Annapolis police investigator in this case, Detective Williams Johns, applied for an arrest warrant for Blake and a search warrant for Blake's residence. Using the information in Detective Johns's application, a Maryland state district court commissioner issued the requested warrants, determined the offenses Blake would be charged with, and generated a statement of charges.
    At around 5:00 a.m. on October 26, a dozen officers executed the warrant at Blake's home. They entered with guns drawn and found Blake watching television. They ordered him to lie on the floor   and then arrested and handcuffed him. He was wearing only boxer shorts and a T-shirt. The police forcibly took him away, giving him no time to dress or put on his shoes.
    When Blake arrived at the Annapolis Police Department, he was brought to an intake room. Detective Johns arrived soon after. According to Johns, he and Corporal Thomas Hannon, who was assisting Johns in the investigation, spoke to Blake in a non-aggressive, conversational tone without discussing the possible penalties that Blake faced. Johns testified that Blake was not given the statement of charges at that time because it contained Tolbert's version of events, and Johns did not want Blake to be able to tailor his version of events to Tolbert's. According to Johns, Blake appeared calm and was not wearing handcuffs. Johns read Blake his Miranda rights and provided a waiver outlining each right. Blake immediately requested a lawyer. As a result, Johns stopped the interrogation. Thus, at around 5:25 a.m., Blake was transferred to a prison cell and left alone.
    Thirty-five minutes later, Detective Johns returned to Blake's cell. According to Johns, his purpose in returning was to give Blake a copy of the statement of charges. Johns was accompanied  by Officer Curtis Reese, who had driven the police car that transported Blake to the Annapolis Police Department but who was not involved in the investigation.
    Johns gave Blake the statement, read the charges as they were described on the first page, and told Blake, "it's very serious, this is your copy, you need to read it over." The second and third pages contained a brief description of each charge as well as the maximum penalty for each offense. Unbeknownst to Johns, the maximum penalty listed for the first-degree murder charge was "DEATH." Although the death penalty is indeed the maximum penalty that can be imposed in Maryland for first-degree murder, Blake himself could not have received the death penalty because he was only 17 years old on the night of the murder, and thus statutorily ineligible for the death penalty in Maryland.  The application section of the statement of charges contained the factual summary, that Johns had prepared, of the conduct underlying the charges, including an accusation by Tolbert that Blake was the one who shot Griffin and drove Griffin's vehicle from the scene.
    As Johns turned to leave, he heard Reese say, in a loud and confrontational voice, "I bet you want to talk now, huh?" Blake did not respond. Detective Johns was surprised by Reese's remark, and immediately physically guided Reese out of the cellblock. As he did so, he loudly stated to Reese words to the effect of "no, he doesn't want to talk to us, you can't say anything to him, he asked for a lawyer." According to Johns, he spoke loudly to prevent Reese from saying anything more and to avoid hearing any response that Blake might offer. Johns reported this incident to his supervisor and included a description of it in the homicide report.
    At 6:28 a.m., about one half-hour after Johns had last spoken to Blake, Johns returned to the cellblock to deliver Blake some clothing that had been brought for him. According to Johns, Blake appeared calm. When Johns gave him the clothes, Blake asked, "I can still talk to you?"  Johns replied, "Are you saying you want to  talk to me now?" Blake replied that he was. Johns told him he would have to re-read Blake  his Miranda rights before they could talk, to which Blake agreed. Blake, fully clothed by that time, was then walked back to the interview room, where he was re-Mirandized. Blake never made reference to the death penalty or to Officer Reese's remark at any time that day.
    Blake proceeded to provide the following account of the night in question. He and Tolbert were walking around Annapolis. At one point Tolbert entered a house and emerged with a gun; when they arrived at Cumberland Court they saw a man holding some clothes beside a car with its hood up. After they walked past the man, Tolbert approached him, pulled out the gun without saying anything, and pointed it at the man's face. Tolbert pulled the trigger once and it clicked. Then he pulled the trigger again, the gun fired, and the man fell. Tolbert rolled the man over and removed the car keys from his pocket. Tolbert and Blake entered the Jeep with Tolbert in the driver's seat. Tolbert drove the Jeep from the scene. They proceeded to Glen Burnie, where they wiped down the Jeep and went to the home of a person that Blake knew as "Smalls," where Tolbert and Smalls wiped off the gun and bullets. Blake explained that, prior to Tolbert  approaching the victim, Blake and Tolbert had not been looking for someone to rob. Blake also stated, "I understand I was wrong by being there, but I don't want to be blamed for the murder." 
     At the end of the interview, Detective Johns asked if Blake would agree to a polygraph exam, and Blake said he would. About an hour later, Blake was transported to the Maryland State Police barracks, where he met Corporal Ed White, the state police polygraph examiner. White also found Blake to be calm. After White administered the test, he told Blake that he appeared to have been deceptive, and White asked Blake if he was holding anything back. Blake then admitted that on the day of the murder, he knew Tolbert had a gun. He also admitted that they were looking for someone to carjack, and that Blake initially noticed Griffin and pointed him out to Tolbert. After White informed Johns of the additional admissions, Blake then repeated them to White and also demonstrated how he pointed out Griffin to Tolbert.
    Blake was indicted by an Anne Arundel County grand jury for first-degree murder, second-degree murder, and manslaughter. On June 3, 2003, however, a Maryland state court judge granted  Blake's motion to suppress his post-arrest statements on the ground that after Blake invoked his right to counsel, the statements were obtained from Blake as the result of custodial interrogation in violation of Edwards v. Arizona, 451 U.S. 477 (1981). The Maryland Court of Special Appeals reversed, but the Maryland Court of Appeals later reversed the intermediate court, upholding the suppression of Blake's statements.  In so doing, the Maryland Court of Appeals rejected an argument that Detective Johns cured any Edwards violation with his loud statement that Blake had requested a lawyer and could not be interrogated further. 
     The state then petitioned the United States Supreme Court for a writ of certiorari. The sole issue presented was:

      When a police officer improperly communicates with a suspect after invocation of the suspect's right to counsel, does Edwards v. Arizona,   permit consideration of curative measures by the police, or other intervening circumstances, to conclude that a suspect later initiated communication with the police?

    Blake first maintains that the district court erred in refusing to suppress his post-arrest statements. We disagree.
       In the case at bar, the district court determined that the conduct at issue also did not "rise above subtle compulsion," as it would have to do in order to constitute the functional equivalent of interrogation. The district court found that Officer Reese's remark was merely "a snide taunt or a facetious jibe and it represented no more than a caustic commentary by Officer Reese on the evidence." The court determined it to be "only an  isolated, offhand remark" that "invited no reply" and noted that it "was not a lengthy harangue in the presence of the suspect." Observing that "Officer Reese had no function as an investigating detective or officer in the Griffin murder case," the court found that there was no evidence whatsoever to suggest that Officer Reese had any plan to elicit an incriminating statement. In fact, the court reasoned, in light of the caustic nature of the comment, that "Officer Reese never would have anticipated that [it] would have been likely to elicit an incriminating response." The court concluded that "only a very strained interpretation [of Officer Reese's remark] would allow a finding of any level of coercion or compulsion." 

    The district court further determined that Blake's desire to waive his rights was not motivated by the offhand comment, but rather by his concern with Tolbert's accusation--included in the statement of charges--that it was Blake who was the triggerman. In this regard, the court noted Blake's statement to Detective Johns that he understood he was wrong to be with Tolbert but that he did not want to be blamed for his murder. The court  -also reasoned that "Blake's argument that he was intimidated by the reference in the charging documents to the appearance of death as a maximum penalty . . . strains credulity given the total absence of any reference to that during subsequent statements."  The court additionally found that Blake had been "calm throughout" the process. .
     We find nothing in the district court's analysis that warrants reversal. Initially, we note that Detective Johns' provision to Blake of the statement of charges served to inform Blake that Tolbert had named him as the triggerman, that Blake was being charged with first-degree murder, and that the maximum penalty for first-degree murder was the death penalty. Regardless of whether a reasonable officer would suspect that giving Blake the document was likely to garner his cooperation, no evidence suggests that Detective Johns' provision of the statement of charges was anything other than an action "normally attendant to arrest and custody."  In fact, it was the officers' legal duty to provide Blake with the document. Accordingly, providing Blake with the statement of charges did not constitute the functional equivalent of interrogation.                                                                                                                                   

     In contrast to Detective Johns's provision of the statement of charges to Blake, which might have been expected to increase the chance that Blake would cooperate, a reasonable officer in Reese's position would not have anticipated that his taunt would elicit an incriminating response. Indeed, had Officer Reese paused to consider the expected  effect of his taunt prior to delivering it, he very well might have predicted that it would anger Blake, thereby reducing the chance that he would confess. As it is, it appears that Reese simply issued the caustic comment without ever engaging in that calculus. 
    Blake suggests that Reese's aggressive tone could reasonably have been expected to intimidate him into cooperating. However, any such prospect was greatly minimized by the calm demeanor that Blake exhibited and the completely isolated  nature of Reese's remark.5 In fact, the isolated nature of the taunt and the concomitant reduction in its potential to intimidate also significantly lessened the chance that it would be perceived by Blake as some sort of "psychological ploy." In our view, the conversation in Innis would have been more likely to have been perceived as a ploy by the suspect therein.
     Moreover, unlike the officers' conversation in Innis, which informed the suspect that his silence regarding the gun's location could result in serious harm to handicapped children, Officer Reese's remark provided Blake with no substantive information. The primary message that the taunt conveyed was simply that the information in the statement of charges showed Blake to be in a very difficult spot, a proposition that was obvious from a reading of that document. The taunt at most contained an implicit suggestion that Blake would be wise to cooperate in light of the information contained in the statement of charges. In the absence of any explanation of why cooperating, rather than conferring with a lawyer, would be the best choice for Blake, Reese could not have reasonably anticipated that his taunt would convince Blake to change his mind. Thus, we conclude that any marginal coercive effect that Reese reasonably would have expected the remark to have was even more subtle than that of the conversation at issue in Innis.
     Officer Reese's statement is analogous to the statements at issue in United States v. Payne, 954 F.2d 199 (4th Cir. 1992), and United States v. Jackson, 863 F.2d 1168 (4th Cir. 1989),  which we held not to be the functional equivalent of interrogation. In Payne, the defendant was arrested for selling cocaine in violation of the conditions of his release pending incarceration for a prior federal conviction.. Upon his arrest, he invoked his right to counsel.  He was later transported by car to Baltimore to be turned over to the United States Marshals Service. During the ride, an FBI agent received information that execution of a search warrant at the defendant's residence had turned up a handgun. Sometime later, the agent said to Payne, "They found a gun at your house," to which Payne responded, "I just had it for my protection."  The defendant was later charged with drug and weapons offenses and unsuccessfully moved to suppress his statement before trial as resulting from custodial interrogation after he had invoked his right to counsel. We affirmed the ruling on appeal. In so doing, we noted that "the Innis definition of interrogation is not so broad as to capture within Miranda's reach all declaratory statements by police officers concerning the nature  of the charges against the suspect and the evidence relating to those charges." We emphasized that the statement had not been intended to prompt a response, that it was isolated, and that it was not part of a psychological ploy. 
     In Jackson, the defendant and several other men conspired to transport cocaine. When the defendant was arrested, he was informed of his Miranda rights and of the statutory violations that had prompted his arrest. When he stated that he did not know anything about cocaine, an agent stated, "Just think about Harry Payne," who was one of the defendant's  coconspirators. he defendant denied knowing a Harry Payne, and this false statement was subsequently introduced at his trial. We affirmed the admission of the statement on appeal, emphasizing that the statement "was in the form of a declaration, not a question," that it "came only in response in a conversation [that the defendant] himself initiated," and that "it should not be construed as an attempt to solicit information from [the defendant]."                                                                                   
     Payne and Jackson reflect the proposition  that "in the absence of some police interference with the exercise of the right to counsel of the accused, the Edwards rule is to be strictly and narrowly applied." Although neither statement was designed to elicit an incriminating response, both might be understood as having "tightened the screws" on the suspects such that they might have been persuaded to cooperate. We nevertheless found both statements to amount to no more than the "subtle coercion" that Innis explains is not the functional equivalent of interrogation.  Reese's taunt here not only provided less information than the statements in Payne and Jackson, it was delivered in a tone less conducive to obtaining the suspect's cooperation. Concluding as we do, that it had relatively little potential to intimidate Blake (especially in comparison to the knowledge that he was alleged to be the triggerman in a murder at which he knew he had been present), we hold that the remark, like those in Payne and Jackson, was not the functional equivalent of interrogation. We therefore affirm the denial of the suppression motion.

Chapter 17 


You Decide 17.1
STATE V. COMMEAU

Defendant Robert Commeau appeals from the judgment of conviction entered in Superior Court after a Penobscot County jury found him guilty of robbery (Supp. 1979). He bases his appeal on the ground that the presiding justice erred in admitting evidence of an out-of-court identification by the only prosecution witness who identified defendant as being connected to the crime. Because we find that the State failed at the suppression hearing to show the reliability of the identification by clear and convincing evidence, we sustain the appeal.
     At the pretrial hearing on defendant's motion to suppress the out-of-court identification, the evidence showed that during the   evening of  December 6, 1978, an armed robbery occurred at a food store in Brewer, Maine. Upon their arrival at the scene, the police were told that a man carrying a shotgun had entered the store, demanded and received money in a paper bag, and run away with it. No one in the store could identify the perpetrator because he had worn a thermal underwear shirt around his face.
      The only person who could attempt an identification was Thomas, a 16-year-old boy, who had been walking on a street near, but out of sight of, the store when he saw a man with bushy hair and a beard, wearing dark clothes, carrying a paper bag and a long object, come running from the direction of the store. While making his observations -- all from a distance of at least 60 feet, after dark -- Thomas was unaware that a robbery had occurred. The man jumped into and drove away a truck that had earlier caught Thomas' attention; it was a "good looking" white Ford Ranchero, with mag wheels.
     Soon thereafter Thomas' description to the police of the Ranchero prompted several of them to go to defendant's home. As the officers were arresting and handcuffing defendant, another officer was bringing Thomas and his brother (who had been in [**3]  the store during the robbery) to defendant's house in a police car. Thomas identified the Ranchero parked in defendant's driveway as being the same vehicle he had seen earlier that evening. After a minute or two, Thomas watched as two uniformed police officers brought a handcuffed defendant -- who had bushy hair and a beard -- out of the house. From a distance of 60 feet, Thomas said that defendant was the same man he had seen running near the robbery scene.
     A search of defendant's house immediately after his arrest turned up no incriminating evidence. Two of the people who had been in the food store during the robbery were brought to the police station, but could not confirm Thomas' identification of defendant. At the suppression hearing Thomas conceded that prior to the hearing he had told a schoolmate that he could not be sure who the person was he had seen after the robbery.
   The Superior Court denied suppression of the out-of-court identification. Although finding that the viewing of defendant while handcuffed and in the custody of two uniformed officers was "certainly suggestive", the presiding justice concluded that Thomas had "had some opportunity to make an independent  judgment." The court held that the State had shown, by clear and convincing evidence, that Thomas' identification had a basis independent of the suggestive showup. At trial, held the next day after the suppression hearing, Thomas testified, over defense counsel's objection, to his observations outside the store and defendant's home. Defendant has renewed his objection on appeal to this court.
     The impermissibly suggestive circumstances of the out-of-court identification require the State to show, by clear and convincing evidence, that the identification was reliable.  "Clear and convincing" is a standard of proof greater than "preponderance" of the evidence but less than "beyond a reasonable doubt." When we look at all of the evidence in the record of the suppression hearing in a light most favorable to the State, we are forced to say that the evidence does not meet the State's "clear and convincing" burden of proof. The circumstances surrounding the confrontations outside the store and later outside defendant's house detract from the reliability of Thomas' out-of-court identification.  His opportunity to view the perpetrator shortly after the robbery was limited by the shortness of time (a few seconds), the distance (60 feet), and the lighting at night (one streetlight in the general vicinity). Also, at the time, Thomas did not know a robbery had occurred and thus did not have that reason to give the individual his particular attention. In addition, the circumstances prevailing at defendant's house when Thomas made his identification were powerfully suggestive: A similar, unusual-looking vehicle was parked in defendant's driveway; defendant, as did the robber, had bushy hair and a beard; the police brought defendant in handcuffs out of his house toward a police car; and the 16-year-old boy making the identification was seated with a police officer in the front seat of one police car surrounded by other police cars and officers. The fact that Thomas immediately made an identification is not necessarily evidence of reliability; rather it may indicate that he yielded to the suggestivity of the circumstances. 
     We must conclude, then, that in permitting evidence at trial of Thomas' out-of-court identification -- the only evidence linking defendant to the crime -- the presiding justice committed error seriously prejudicial to defendant. 

You Decide 17.2
United States v. Rogers, 387 F.3d 925 (8th Cir. 2004).

On the evening of December 2, 2000, Rogers, a crack cocaine addict living in Kentucky, agreed to accompany his supplier, James Moorman, on a trip to Merrillville, Indiana. Rogers received some cocaine from Moorman for agreeing to make the trip. Rogers used the cocaine that night, and the pair set out for Merrillville on the morning of December 3, 2000. During the trip, Moorman made numerous calls on his cellular telephone. The two arrived at their destination, the Burger King parking lot in a Merrillville mall, later in the afternoon. When the pair pulled into the parking lot, Moorman was on the telephone, and Rogers noticed an African-American male in the same lot, also talking on his cellular telephone. After they parked, Rogers exited the vehicle, and the other man took his place. Moorman and the man then drove away; Rogers ate at the Burger King and looked at some clothing in the mall. After about twenty-five minutes, Rogers returned to the parking lot in time to see Moorman return with the same African-American male. This passenger exited Moorman's vehicle, entered another waiting car, and drove away. Rogers and Moorman switched places for the return trip, with Rogers driving. About thirty-five minutes later, as they traveled south on Interstate 65, Trooper Jason Carmin of the Indiana State Police observed Rogers' vehicle weave in its lane, cross by one to two feet the white ("fog") line separating the travel lane from the shoulder and then make an abrupt move to return to the correct side of the line. The trooper stopped the car and, as he approached it, noticed an odd, unidentifiable odor coming from the interior of the vehicle. When he asked for Rogers' license and registration, Trooper Carmin became more suspicious because Rogers and Moorman seemed nervous and avoided eye contact with him. Trooper Carmin also learned by radio that Rogers had several charges for possession of and trafficking in controlled substances. The trooper therefore summoned assistance and a drug-sniffing canine unit. The dog alerted to the presence of drugs in the car, and its handler, Officer Myron Retske, let the dog inside the car. The officer eventually isolated the source of the scent—the vehicle's glove compartment— where he found a brick of cocaine wrapped in plastic and in a week-old Gary, Indiana newspaper. As Officer Retske searched the passenger compartment, other officers discovered two wads of currency, totaling approximately $2000 hidden in a spare tire in the trunk. A search of Moorman yielded an additional $660 from his front shirt pocket. Based on their discoveries, the police arrested Rogers and Moorman and impounded the vehicle. On December 7, 2000, the police continued their search of the car, and discovered a cellular telephone registered to Moorman. In the phone's internal directory, the officers noticed two numbers with northwestern Indiana's "219" area code and a three-digit prefix for the city of Gary. One number had been programmed with the letters "W I N" identifying the owner. This number was registered to Crystal Bryant, who had purchased the cellular telephone associated with it for Owens; Owens had been in possession of this phone for approximately one year, from the fall of 2000 to the fall of 2001. Telephone records from Owens' phone indicated two calls to Moorman on December 2, and eight calls on December 3. Police subsequently found Owens' fingerprint on the Gary newspaper wrapped around the seized brick of cocaine, along with Moorman's fingerprint and several unidentified prints. After his arraignment, Rogers moved to suppress evidence seized from the car. He asserted that the stop and search violated his rights under the Fourth Amendment to the Constitution of the United States. Before this motion was heard, however, Rogers decided to cooperate with the Government. In September or October of 2001, almost ten months after his arrest, he was shown some photographs and asked if any of them depicted the man who he had seen in the parking lot with Moorman. Rogers could not identify any photograph, but he gave a description of the man, along with a statement, and, on October 2, 2001, he petitioned the court to change his plea to guilty of one count of possession with intent to distribute cocaine in exchange for his cooperation. The district court scheduled a hearing for October 26, 2001, to determine whether to accept the guilty plea. During the week preceding this hearing, FBI Special Agent Anthony Riedlinger had attempted to arrest Owens with the help of Owens' probation officer, Louis Fuentes, but had to wait until Owens returned from a cruise. Officer Fuentes, employing a ruse, convinced Owens to report to him in person. Officer Fuentes then notified Agent Riedlinger, who arrested Owens when he reported on October 26, 2001. Agent Riedlinger found Owens in possession of a key chain inscribed with the letters "W I N"—the letters programmed in Moorman's telephone. Owens was taken to a cell in the same federal courthouse where Rogers' plea hearing was scheduled for that day. At his plea hearing, Rogers testified to the facts above. The district court accepted his guilty plea, and marshals then returned him to the holding cell. According to Agent Riedlinger, he told the marshals to ensure that Rogers and Owens were separated; nevertheless, Rogers found himself in the cell with Owens. Rogers claims that, upon entering the cell, he recognized Owens as the man from the Merrillville parking lot. While the two occupied the cell, a probation officer entered and interviewed Rogers to begin his presentence investigation. At some point, Agent Riedlinger arrived to talk with Rogers, saw the two men together in the cell, and immediately told the marshals to separate them.                                                                                                                              


In March 2002, Rogers moved to vacate his guilty plea....Concluding that Rogers did not demonstrate a fair and just reason to change his plea, the district court denied his motion. Owens was tried the same month. The Government introduced evidence of the facts we have just described, and Rogers testified against Owens. In his testimony, Rogers identified Owens as the man he had seen in the Merrillville parking lot and who drove away with Moorman. On cross examination, Rogers admitted that he remembered Owens better because he had spent time with him in the same cell on October 26. Asked to describe the man he saw on December 3, 2000, Rogers replied only that the man was "a black guy" and that to him "most black guys look alike." Owens unsuccessfully objected to the in-court identification, contending that his placement in the cell with Rogers on October 26 was unduly suggestive. He also unsuccessfully moved for judgment of acquittal. At the end of the two-day bench trial, the court found Owens guilty on all counts. Owens then filed a post-trial motion for acquittal or for a new trial, again attacking Rogers' identification and the sufficiency of the evidence. The district court denied this motion. It determined that the identification procedures were reliable even if Rogers' placement in the same cell had been unduly suggestive. Rogers and Owens were sentenced to 51 and 97 months' imprisonment, respectively.                                    


A criminal defendant has a due process right not to be identified before trial "in a manner that is `unnecessarily suggestive and conducive to irreparable mistaken identification.'" We conduct a two-step analysis to determine whether an identification procedure comports with due process.  First, Mr. Owens "must demonstrate that the identification procedures were unduly suggestive."). Second, "we ask whether, under the totality of the circumstances, the identification was reliable despite the suggestive procedures." In this case, the district court allowed, over Mr. Owens' objection, Mr. Rogers to identify Mr. Owens in court. That identification is tainted, according to Mr. Owens, because placing him alone in the same cell with Mr. Rogers, when the latter previously had been unable to identify him from a photo lineup, was unduly suggestive. In this vein, he likens the situation to a "showup," in which only one suspect, rather than a lineup, is presented to a witness. . The district court denied Mr. Owens' post-conviction motion for acquittal but nevertheless characterized the identification as "less than ideal." . It assumed that the situation in the holding cell "could be construed as a suggestive pre-trial identification." The court nevertheless found the in-court identification reliable. Mr. Owens claims that this determination was erroneous, and that, under the totality of the circumstances, the in-court identification was unreliable. The Government contends that the placement of Mr. Rogers in a cell with Mr. Owens represented a simple chance encounter between the two and was not unduly suggestive because law enforcement authorities did not present Mr. Owens to Mr. Rogers. Assuming that the encounter was unduly suggestive, however, the Government further argues that the in-court identification of Mr. Owens was sufficiently and independently reliable under the totality of the circumstances.                                                                                                                   


We agree with the district court that Mr. Rogers' identification of Mr. Owens was "less than ideal." There is no evidence that the Government intentionally placed Mr. Rogers in the cell to identify Mr. Owens; the lapse in appropriate procedures appears to have been inadvertent. The agents did not present him to the witness for identification. The Government, however, goes too far in characterizing the events of October 26 as a chance encounter. The facts before us indicate that the meeting between Mr. Rogers and Mr. Owens was more than an accidental encounter in a hallway or a snack bar. Both men were in the cell because of their complicity in the same criminal transaction. A probation officer interviewed Mr. Rogers, in preparation for sentencing on that offense, while Mr. Owens sat close by. Mr. Rogers had been shown a picture of Mr. Owens in the photo array a few weeks earlier at most, and he may well have determined— if only subconsciously—that finding the same man in his cell on the day he pleaded guilty was no coincidence. Mr. Rogers' failure to recognize Mr. Owens from the photo array casts suspicion on his "immediate" recognition in the holding cell.                                                         


It is irrelevant that police unintentionally placed the two men in one cell. The circumstances were, as the district court assumed, unduly suggestive. Mr. Owens has met his burden of demonstrating the first element of the two-part inquiry. Having determined the identification procedure to be unduly suggestive, we must consider whether, under the totality of the circumstances, Mr. Rogers' in-court identification was reliable despite his having been placed in a cell with Mr. Owens. In assessing the reliability of an identification despite unduly suggestive pre-trial procedures, we must consider the five so-called "Biggers factors": (1) the witness' opportunity to view the suspect at the scene of the crime; (2) the witness' degree of attention at the scene; (3) the accuracy of his pre-identification description of the suspect; (4) the witness' level of certainty in the identification; and (5) the time elapsed between the crime and the identification. Applying these factors to the facts of this case casts very serious doubt on the reliability of this in-court identification. It is not clear from Mr. Rogers' testimony how long he observed the other man in the Merrillville parking lot. He saw the man twice within the space of twenty-five minutes, and testified to observing him in the parking lot, entering Moorman's car and driving away, returning, and then leaving in another vehicle. But there is no indication how close the two came to each other or for how long Mr. Rogers observed him. Mr. Rogers' view may have been obstructed at almost every stage: the man held a telephone to his ear in the parking lot at first, and was then observed in a vehicle. As for the second Biggers factor, the record raises doubts about the amount of attention Mr. Rogers gave to events in that parking lot. On one hand, Mr. Rogers was a knowing participant in a criminal transaction and may have been particularly attentive as a result. He also had used cocaine seven to eight hours before arriving in the parking lot, but we defer to the district court's factual determination that he was free from the drug's influence at the time. However, Mr. Rogers played a limited role in the transaction—he only accompanied Moorman in exchange for the cocaine. He appears to have been uninterested in Moorman's scheme; Mr. Rogers exited the vehicle once they arrived at the parking lot, allowed Moorman and the other man to drive away, spent his time eating and looking at clothes until they returned, and then immediately began driving back to Kentucky. There is no evidence that Mr. Rogers ever spoke to the other man or that he even asked Moorman about the transaction. Moreover, Mr. Rogers' statement that "most black guys look alike" to him casts doubt on any attention that he paid to the man in the parking lot. The record is silent as to the quality or content of any description Mr. Rogers gave of the other man. Again, though, his admitted inability to distinguish African-Americans would give us pause in considering his description. Perhaps instructively, at trial the best description Mr. Rogers could give of himself was "a black guy and I got a little bit of hair." Mr. Rogers expressed no uncertainty about identifying Mr. Owens in court. We give this factor little weight in the present circumstances, however, because the presence at a criminal trial of a single defendant like Mr. Owens can be suggestive and it is not surprising that Mr. Rogers would express certainty with respect to his in-court identification. Indeed, "the most certain witnesses are not invariably the most reliable ones." It is telling that when asked to describe the individual who drove the man identified as Mr. Owens away from the parking lot, Mr. Rogers' certainty faltered, and the most he could manage was in response to prodding from Mr. Owens' counsel:

Q: So, the other person in that car was a male, not a female?

A: It was a back [sic]—yeah, black male.

In addition, here, where Mr. Rogers' certainty is a product of the suggestive earlier identification in the cell, we are particularly skeptical.  Moreover, as certain as Mr. Rogers may have been in the identification at trial, his failure to identify Mr. Owens' photograph before the suggestive encounter makes his actual degree of certainty doubtful.

Finally, consideration of the fifth Biggers factor reveals that a significant amount of time elapsed between the parking lot transaction and his identification of Mr. Owens. Mr. Rogers did not recognize Mr. Owens until, as a cooperating witness, he walked into the holding cell on October 26, 2001, almost eleven months after seeing the man in the parking lot and weeks after failing to identify Mr. Owens' photograph. See Cossel, 229 F.3d at 656 (seven months between encounter and identification would "be a seriously negative factor."  He did not identify Mr. Owens in court for a further five months. We conclude that Mr. Rogers' identification was unduly suggestive and, under the totality of the circumstances, unreliable, and it should have been excluded. At oral argument the Government conceded that if we found the identification to be inadmissible its admission would not be considered harmless. We agree that the error was not harmless, and therefore reverse Mr. Owens' convictions. Because we reverse based on trial error, we remand to the district court for further proceedings consistent with this opinion.

You Decide 17.3
Dispensa v. Lynaugh  

In the early morning hours of July 16, 1981, Theresa Ellen Barthel was alone in her apartment in the City of Houston, Texas. After returning from work the previous evening, she had cleaned the apartment thoroughly, then gone to bed at about 10 p.m., leaving a hall light and the lights on a patio adjoining her bedroom illuminated as a security measure since her husband was away. At about 4 a.m., she awoke to find a man standing by her bed with his hand over her mouth. The lights she had left on when she went to bed illuminated the area well, giving her a clear view of her assailant. After a brief struggle, he began to rape her. During the rape, there was a pillow over Barthel's face. When she pulled the pillow away after the rape, she saw the assailant, who was wearing only his pants, grab his shirt and the rest of his belongings and leave the apartment. After the rapist had gone, Barthel found that both her apartment door and a window were open. She had complained to the management of the apartment complex many times about faulty locks on the windows; apparently the rapist had entered the apartment through one of these windows. Immediately after the rape, Barthel telephoned her husband, who was attending a training school in Florida, then reported the crime to the police. She described the rapist as being 5'8"' to 5'9"' in height, weighing 160 to 170 pounds, and having brown wavy or curly hair. She said she didn't know whether or not the rapist had a moustache. She did not know Rosario Dispensa, who had recently moved to Houston from another city and who lived in her apartment complex. Dispensa is approximately six feet tall; weighed 180 to 185 pounds; wore glasses; and had straight hair, prominent tattoos on his arms and shoulders, a large amount of body hair, and a prominent moustache. In addition, he offered the testimony of a female companion that he has a visibly deformed penis and that the deformity is perceptible during intercourse. As a result of having been mugged shortly before the date of the rape, he had cuts on his hip and scabs and rough places on the palms of his hands. A police officer, J.L. Pratt, who had been at the apartment complex on another matter, testified that he had seen Dispensa at 3:00 a.m., wearing only his trousers and carrying his shoes and what appeared to be a shirt, heading towards his apartment, which was a few doors away from the Barthels'. Dispensa testified that frequently upon arriving at the apartment complex after his long day of work, he went to the swimming pool and soaked his feet before proceeding to his apartment. Following the rape, the police found seven sets of fingerprints in the apartment, none of which were identified as Dispensa's. They found a cigarette butt, but it was not from the brand Dispensa smoked. Dispensa's friend, Sandra Fay Wilson, testified that he was asleep in bed with her at 4:00 a.m. on July 16. The police examined the sheets on Barthel's bed. Although Dispensa is hirsute, the police found only two hairs that were not Barthel's or those of her dog or cat, plus a few other fragments too short to identify. A toxicologist testified that these two hairs were pubic hairs and that one had microscopic characteristics similar to those of a pubic hair furnished by Dispensa pursuant to a court order. Dispensa was the manager of Papa Joe's Seafood Restaurant. His duties required him to remain after the restaurant closed at 11:00 p.m., checking receipts and preparing for the next day's operations. He usually returned home about 2:00 a.m. Houston police detectives L.W. Henning and Ralph Yarborough decided to take Barthel to Papa Joe's to see if she could recognize Dispensa as her assailant. They arrived at the mall in which the restaurant was located at about 11:00 a.m. and learned that the restaurant would not open until 11:30. They therefore strolled through the mall for about half an hour. During their walk, the police asked Barthel to observe the crowd and let them know if she recognized anyone. Then, they testified, without ever having explicitly told her the purpose of their trip, they took her to eat lunch at Papa Joe's. After he had finished eating, Yarborough excused himself from the table and asked the cashier if he could speak to Dispensa. He was directed to Dispensa, who was in a back office in the kitchen area at the rear of the restaurant. Yarborough there informed Dispensa that he was a suspect in a sex crime and told him that he could either walk through the restaurant so that the victim could see him or be subject to arrest and a police line-up. Dispensa chose to walk through the restaurant. None of the witnesses to the identification procedure agreed precisely on how it was conducted. At the trial, Detective Yarborough testified that he remained in the office while Dispensa walked through the restaurant. He said he then asked Dispensa to wait while he checked with Henning to see if Barthel had reacted as Dispensa walked by. In a whispered conversation at the table, Henning told him that nothing had occurred. Consequently, Yarborough returned to Dispensa's office and asked him to walk through the restaurant again. This time, however, Yarborough stated, he preceded Dispensa from the office and waited for him at the cashier's desk. He said that Dispensa then walked through the restaurant a second time, taking a different path that placed him directly in front of Barthel, and finally walked up to Yarborough. Yarborough asserts that he then looked over Dispensa's shoulder to see if there had been any reaction and saw Henning struggling to keep Barthel seated.  Detective Henning testified at the trial that he did not know what Dispensa looked like when he and Yarborough took Barthel to the restaurant and that he did not signal to her to look at Dispensa as he approached their table. Instead, he related, he merely told her to be generally observant of the people in the restaurant. He testified at the suppression hearing that, while Yarborough was away from the table, Barthel told him that a man had just passed by who looked like the rapist but that Henning himself had only gotten a glimpse of the man to whom she referred. He stated that he next saw Dispensa when Dispensa was approaching the cashier's desk. Although he said that Yarborough was also in that general area, he denied seeing the two men walk to the register together and could not remember how close together they were standing when Barthel turned around on her own volition, saw Dispensa clearly, exclaimed that he was the rapist, and burst into tears. Barthel's testimony at the suppression hearing contradicted portions of both Yarborough's and Henning's accounts. She asserted that Yarborough did not return to the table after he excused himself. More importantly, she testified that Henning "told me to talk to him like I was his brother [sic], just start talking to him, and he said when I tell you to look, I want you to look. So when Mr. Henning told me to look, walked past me [sic], and I didn't get a look at his face, but then he walked by me again and that's when I ran out" of the restaurant. She testified that she did not know the purpose of the trip to the restaurant but she was pressed by counsel for Dispensa with the question: "Now, didn't you suspect why he [Henning] was asking you to act in a peculiar fashion?" Barthel answered, "At that point I did." Counsel persisted, "So at that point then you knew what you were supposed to see when you looked around?" Barthel responded, "Well, at that point when somebody tells me to look behind me--I'm really getting mad," and she asked for a recess. She stated that the first time Henning told her to look, Dispensa walked past before she could see his face, but that when Henning told her to look a second time, she saw Dispensa well and recognized him immediately. She also asserted that she did not see Yarborough with Dispensa in the restaurant and that she fled the dining room area after making the identification. At both the suppression hearing and the trial, Dispensa described making two trips through the restaurant. He stated that the first time he walked by every table, checking to see that the place settings and arrangements of condiments were in order, and then returned to his office, where Yarborough was waiting. Yarborough then left the office "to check on something" and, upon returning, told Dispensa that someone had not gotten a good look at him. He therefore asked Dispensa to walk through again, and Dispensa reluctantly complied. Dispensa testified, however, that on the second trip Yarborough followed behind him, and that rather than meandering through the tables as he had done on the first pass he proceeded directly to the receptionist's desk at the front of the restaurant. There, he said, he and Yarborough talked a few minutes before he returned to his office. Shortly thereafter, Yarborough entered the office with a uniformed policeman to make the arrest. Dispensa stated further that he did not notice any commotion indicating that an identification had been made while he was in the restaurant.                                                      

Arguing in state court that the identification procedure was impermissibly suggestive, Dispensa's trial counsel moved to suppress any in-court identification of Dispensa and any reference to the pretrial identification. After a hearing on this motion, the trial court ruled that the identification procedure was fair and reasonable under the circumstances and that the procedure was not so impermissibly suggestive as to violate Dispensa's due process rights. The court stated that the reliability of the identification was an issue for the jury.                                                                                                                           

Dispensa's testimony at the federal hearing differed from his prior account of the identification procedure. Instead of describing a single full pass through the restaurant and a second abbreviated trip to the receptionist's desk and back, he asserted that he was asked to make two full passes through the restaurant before he and Yarborough walked together from his office to the receptionist's desk and talked a few minutes. Dispensa testified that Yarborough left him in the office between the first and second and the second and third passes while he checked with Henning in the restaurant to see if Barthel had made an identification. He explained that he failed to describe the second full trip through the restaurant during his testimony in the trial court because his trial counsel had told him that the court would be less likely to believe his account if he testified to more trips than Yarborough and Henning admitted. At his federal hearing, Dispensa also testified for the first time that, during his first walk through the restaurant, he greeted the people at each occupied table as he checked their table settings. Because he did not know where Barthel and Henning were seated, he testified, he could not tell when the identification actually was made.                                                                                               

In addition to offering these modifications to his account of the identification procedure at the federal habeas hearing, Dispensa offered expert psychological testimony about the significance of Barthel's choice of words and her apparent emotional state at the suppression hearing. Dr. Fred Fason explained that Barthel's repeated assertion that Henning told her when to look and her stated anger during cross examination about that testimony suggest that she unconsciously relied on the police to identify the rapist for her and that she felt guilty and angry with herself for not being able to make the identification alone. By analyzing the transcript of her testimony, Dr. Fason also concluded that Barthel's assertions that she did not know why the police were taking her to the mall, despite the fact that there was only one obvious reason for such a trip, suggest that she had suspended her critical thinking and therefore was especially susceptible to suggestion. In response to questions posed by Dispensa's habeas counsel about discrepancies between the description of her assailant that Barthel gave to the police and Dispensa's actual appearance, Dr. Fason testified that she most likely would have noticed if her attacker was especially hairy, that she would also have been likely to notice prominent tattoos, and that poor descriptions such as the one she offered the police after the attack are consistent with a determination that she had repressed her memory of the attacker and could no longer accurately recall his appearance. Finally, he offered general testimony about the poor performance of victims in witness-identification experiments and about the low correlation between witnesses' expressed confidence in the identifications they have made and the accuracy of their choices. The State called no witnesses at the federal evidentiary hearing. Examining the transcripts of the testimony in state court, the magistrate concluded that Henning had testified falsely when he said he had not directed Barthel to look at Dispensa. He found that Barthel had identified Dispensa as the rapist "only because she saw him standing with officer [sic] Yarborough and was prompted to look at petitioner by officer [sic] Henning" and that her later in-court identification of Dispensa at the trial "was the direct result of the identification by her at Papa Joe's Restaurant on July 23, 1981." He concluded that, therefore, the procedure was "highly and impermissibly suggestive and was intended more to confirm their belief in petitioner's guilt than in seeking [sic] a truthful resolution of the matter." Referring to Dr. Fason's testimony, the magistrate stated,

Although Dr. Fason's testimony may explain why she [Barthel] relied upon Henning and Yarborough to make the selection for her, it is obvious from the record that she did so and thus would have been obvious without Dr. Fason's testimony.... [I]t is clear from the record that complainant relied upon Henning and Yarborough to point out the petitioner to her.

Unnecessarily suggestive out-of-court identifications are not per se subject to exclusion, however; they are admissible if, under the totality of the circumstances, they are sufficiently reliable. In reviewing the constitutionality of the admission of out-of-court identifications, courts are to assess their reliability by analyzing such factors as the witness's opportunity to view the criminal at the time of the crime, the witness's degree of attention, the accuracy of the witness's prior description of the criminal, the level of certainty demonstrated at the confrontation, and the time between the crime and the confrontation. Against these factors, the court ruling on admissibility must weigh the corrupting effect of the suggestive identification itself.                                                            

The federal magistrate, expressly found Dispensa to be "a credible, truthful witness," and stated, "I accept his testimony given in the [federal] evidentiary hearing as truthful." He found that Dispensa spoke to all parties in the dining room on the first walk through the restaurant, that Barthel did not identify Dispensa on the first walk-through, that Yarborough conferred with Henning at the table where Barthel was sitting between each pair of walks through the restaurant, that Dispensa made a total of three walks through the restaurant, that Yarborough accompanied Dispensa on the third walk-through, that Henning told Barthel to look at Dispensa while Dispensa and Yarborough stood together talking at the cashier's desk, and that Barthel thereupon made the identification. The magistrate further found that Henning testified untruthfully when he denied having told Barthel to look in Dispensa's direction and that Barthel testified untruthfully when she stated that Yarborough did not return to the table to confer with Henning. The magistrate found that Barthel identified Dispensa at the restaurant "only because she saw him standing with officer [sic] Yarborough and was prompted to look ... by officer [sic] Henning." The district court adopted these findings.                                                            

Based on its adoption of the magistrate's findings of fact, the district court held that the identification procedure was unfair and unnecessarily suggestive. We affirm these findings as not clearly erroneous. Bound by these findings, we reach the same legal conclusion the district court did. Barthel expected to be presented with a suspect to identify; Dispensa was presented to her three times, as Henning told her to look, with Yarborough and Henning conferring in whispers to see whether she had made an identification yet; Yarborough walked with and stood by Dispensa in Barthel's field of view, thus essentially telegraphing to Barthel, who had until that time failed to perform on cue, "This is the one."                                                                                                          

Our conclusion that the procedure was unfair and unnecessarily suggestive does not mandate the suppression of testimony about the identification if that identification is sufficiently reliable. We must therefore test the reliability of Barthel's identification by the measures the Supreme Court set forth in Neil v. Biggers. Of these, by far the most significant in this case is the lack of accuracy of the witness's prior description of the criminal. Barthel described an assailant shorter and lighter than Dispensa. These discrepancies, considered alone, are not great enough to undermine the reliability of the identification conclusively. Overwhelmingly more significant are those features that Barthel failed to include in her description of the assailant, particularly his moustache, his general hirsuteness, and the striking tattoos. This pronounced incongruity between the assailant described and the suspect identified lead us to conclude that the identification was unreliable and should have been suppressed. Barthel's identification of Dispensa was the primary, if not the sole, basis for his arrest. Her out-of-court identification made possible her later identification of him at the hearing on the motion to suppress and at the trial.                                                                                                                                      

If both identifications had been suppressed, the remaining evidence would not have been sufficient to support Dispensa's conviction. The only other evidence to link Dispensa with the assault was the pubic hair sample and Officer Pratt's testimony. Even the expert who testified about the similarities between the hair samples could not categorically state that one of the two hairs removed from Bartel's sheets came from Dispensa. Given Dispensa's hirsuteness and the testimony of his companion that he shed hairs liberally on the sheets at his home, it is noteworthy that only one hair arguably Dispensa's could be found on the victim's sheets if the assailant were Dispensa. None of the seven fingerprints found in the complainant's apartment matched Dispensa's. Neither the State nor Dispensa's trial attorney ever established that semen samples taken from Barthel and the sheets on her bed matched Dispensa's blood type. The cigarette found in the ashtray in her apartment was not the brand smoked by either Dispensa or Barthel. While Officer Pratt said he saw Dispensa at 3:00 a.m. going to his apartment, Dispensa's friend Wilson testified that Dispensa was asleep between 3:00 and 5:00 a.m. on the morning the complainant was raped. The record shows no basis for concluding that even Pratt's identification was not a result of suggestion. The record therefore could not support a conviction of Dispensa without Barthel's in-court identification, which was buttressed by the identification she made at Papa Joe's Seafood Restaurant. The out-of-court identification was inadmissible and the in-court identification could not stand without it. The district court correctly found that the procedure followed in suggesting Dispensa as the suspect "was likely to and did result in a substantial likelihood of irreparable misidentification."

You Decide 17.4
United States v. Emanuel .      

Defendant Joseph Arthur Emanuele was convicted of robbing two Integra Banks, the "Millvale Bank" and the "Waterworks Bank". Martha Hottel, a teller, observed the man who robbed the Millvale Bank standing at a writing table before he came to her window and demanded money. Five weeks later, when shown a six-photo array, she selected a photograph of the defendant but stated that she "wasn't one hundred percent sure" of her choice. When shown a second array several weeks later, Hottel selected the photograph of someone other than defendant. The bank's security cameras malfunctioned without photographing the robber, and latent fingerprints from the writing table and bank door did not match those of defendant. The man who robbed the Waterworks Bank demanded money from Lorraine Woessner, a teller. Woessner observed the man for several minutes at close range in the well-lit bank lobby. Shown a six-photo array that included a photograph of defendant shortly after the crime, Woessner was unable to identify the robber. App. at 44, 48. The one fingerprint taken from the Waterworks Bank did not match that of defendant, but the Waterworks Bank security cameras did photograph the robber. The two tellers were subpoenaed by the government to testify, and after checking in at the U.S. Attorney's Office, they were directed to sit outside the courtroom. There, the tellers saw defendant led from the courtroom in manacles by U.S. Marshals. Though later Woessner could not remember for certain who had spoken first, outside the courtroom the two tellers talked to each other about defendant, telling each other "it has to be him." Having learned of the encounter, defendant's attorney moved to suppress the tellers' anticipated in-court identification testimony as violative of defendant's right to due process, or in the alternative, for a court-ordered line-up. The government conceded that it had been "careless," App. at 52, but argued that because the confrontation was inadvertent no constitutional violation had occurred.                                                                

The court denied the motion as to the testimony of Hottel, the teller who had identified defendant's photograph in one photospread but selected someone else in another. As to the testimony of Woessner, who had failed to identify defendant's photograph in the only array she was shown, the court held a hearing out of the presence of the jury and ruled that the second teller's identification testimony was admissible. The court made no specific findings of fact. Both tellers took the stand and identified defendant as the robber. During trial, three government witnesses, who knew defendant, testified that he was the person in the Waterworks Bank surveillance photographs, and three defense witnesses, who also knew him, testified that defendant was not the person in the photographs. An expert witness, a surgeon, testified that he had compared the dimensions of defendant's face with those of the face of the robber in the Waterworks Bank photographs and determined that defendant could not be the robber in the pictures. Two government experts testified in rebuttal that the surgeon's calculations were unreliable. Defendant also challenges the district court's order requiring him to shave his moustache and put on glasses similar to ones worn by the Waterworks robber. At trial, the court had defendant wearing the glasses stand silently before the jury, which was instructed that "these are not glasses that were found anywhere. They have been supplied by the government."  No witness was on the stand at the time.                                                          

After his conviction, defendant moved for a new trial based on the admission of the tellers' identification testimony and the orders to shave and wear glasses. The court held another hearing, at which time two receptionists from the U.S. Attorney's Office testified that they had told the tellers to sit outside the courtroom, as is the government's custom, without any specific instruction from the prosecutor on the case. The court denied the motion for a new trial.                                                                                                                 

A government identification procedure violates due process when it is "unnecessarily suggestive" and creates a "substantial risk of misidentification. A "suggestive and unnecessary identification procedure does not violate due process so long as the identification possesses sufficient aspects of reliability," for reliability is the "linchpin in determining the admissibility of identification testimony." To determine reliability, we examine the identification procedure in light of the "totality of the circumstances." Riley,. These circumstances may include the witness' original opportunity to observe a defendant and the degree of attention during that observation; the accuracy of the initial description; the witness' degree of certainty when viewing a defendant or his image; and the length of time between the crime and the identification procedure. , 

We evaluate first whether the interaction was unnecessarily suggestive. It is undisputed that the two tellers were sitting outside the courtroom because the U.S. Attorney's receptionists had told them to be there, and that defendant was walked past them in handcuffs with a U.S. Marshal on each shoulder. Defendant had not asked to leave the courtroom--he was ordered out when the court granted the government's motion to have defendant shave. We conclude that the confrontation was caused by the government, albeit inadvertently, and that to walk a defendant--in shackles and with a U.S. Marshal at each side--before the key identification witnesses is impermissibly suggestive.                           

The more difficult question is whether this impermissibly suggestive confrontation created a "substantial likelihood of misidentification," in light of the totality of circumstances. Riley,. First, though we will consider the reliability of each teller's testimony separately, we note several Biggers factors common to both: the two tellers (a) had several minutes to observe the robber, (b) at close range, (c) in a well-lit space. We agree with the government that the unobstructed view of both tellers during the robberies would strengthen the reliability of their testimony. But this point also supports defendant's position. The tellers' protracted and clear view of the robber highlights Woessner's failure to select defendant's photo in the array and Hottel's choice of a different photo in the second array shown her.  Second, Woessner testified that she recognized defendant immediately upon seeing him in the hallway. We will assume that her testimony was truthful and sincere. Third, in the courthouse the two tellers observed defendant together and immediately spoke to each other about his identity, prior to their testifying. This conversation may well have overwhelmed any doubts Hottel or Woessner retained after observing defendant in the hallway, though given the indication that Hottel spoke to Woessner first, it is the reliability of Woessner's identification that is more impugned. Woessner testified: 

 Did Miss Hottel tell you that was him? 

A. Ah, not right away, only when he was down the hall she mentioned that. I mean, she spoke very softly and said that she, she was very upset because she didn't remember--she didn't think she remembered what he looked like, but when she saw him she knew exactly that's who it was. 

. . . . . 

Q She didn't say that was him to you?A I think we both looked at each other and we were kind of it's, it has to be him (witness nodding.) ... 

Finally, we consider a crucial difference between the circumstances of each teller's identification: the strength of the initial identification. As we noted in Reese, whether subsequent viewings create a substantial risk of misidentification may depend on the strength and propriety of the initial identification.. Upon viewing her first photospread, Hottel recognized defendant as the robber. Her slight qualification--not being "one hundred percent sure"--does not significantly diminish the import of that identification, nor does her subsequent selection of the photograph of another person in a second array. In contrast, having scrutinized an array that included his photograph, Woessner failed to identify defendant as the robber. All the photospreads were viewed close in time to the respective robberies. 

Thus, we face a situation in which the one eye-witness who would be able to identify the Waterworks robber and place defendant at the scene of the crime, could not, despite her opportunity to observe, recognize him in a photo array. That failure, coupled with the highly suggestive viewing of the defendant in conditions reeking of criminality, bolstered by the comments of another witness, render the in-court identification unreliable. The reaction "it has to be him" greatly diminishes the reliability of Woessner's identification and renders manifest the impact of her viewing defendant. In effect, the viewing communicated to the witness that the defendant was the robber, and there was no reliable evidence that she would have so concluded or testified absent that viewing. Under such suspect circumstances, there clearly was a substantial risk of misidentification. It was thus an abuse of discretion to admit Woessner's in-court identification testimony, in violation of defendant's right to due process. As to Hottel, we conclude that her identification was reliable, and thus the admission of her testimony was not an abuse of discretion. 

