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Taylor Bell, an 18-year-old high school senior at Itawamba Agricultural High School and self-described rap artist, in 2011, posted a rap song he had written and recorded on his Facebook page, and he later posted a more polished version on YouTube. The song was recorded outside school hours during winter break and away from the high school campus at a music recording studio. Bell’s song was directed at alleged sexual misconduct by two athletic coaches at the high school, whom he identified by name. Several female students later submitted affidavits confirming that they had told Bell about the coaches’ inappropriate touching and comments. Bell lacked confidence that school officials would take the allegations seriously and decided to record and to post a rap song about the incidents. The rap song was performed by Bell under the persona “T-Bizzle” and included what the school board determined was “threatening, harassing and intimidating language.” The song accused one of the coaches of telling students that they are “sexy” and looking down the shirts of female students and warned that he “better watch [his] back.” The refrain of the song repeated the lines “middle fingers up if you hate that n__a/middle fingers up if you can’t stand that n__a/middle fingers up if you want to cap that n__.” The following is an example of the language used in Bell’s composition, which admittedly is full of violence and profanity:
Heard you textin’ number 25/you want to get it on/white dude, guess you got a thing for them yellow bones/looking down girls shirts’/drool running down your mouth/you fucking with the wrong one/going to get a pistol down your mouth/Boww.
One of the coaches learned of the Facebook posting, listened to the song on a student’s smartphone, and informed the school principal who, in turn, informed the school superintendent. Bell was suspended for seven days following a disciplinary hearing and was transferred to an alternative school for the six weeks remaining in the “grading period.” The school board upheld the discipline based on the finding that Bell’s song “threatened, harassed, and intimidated” school employees in violation of school district policy. Various members of the school board also appeared to object to the “vulgar” and “profane” language in Bell’s song.
Both coaches later testified as a result of Bell’s posts that they had taken extraordinary steps to avoid the appearance of impropriety when interacting with female students, and one of the coaches indicated that he feared for his “safety.” There was no evidence that the song had been played at the school, and most of the conversation at the school focused on Bell’s suspension rather than on the content of the song. One coach testified that Bell’s song resulted in students being “wary of him,” and the other testified that he had modified his teaching style in reaction to a fear that students suspected him of inappropriate behavior.
Bell sued for damages of $1 on the grounds that the Itawamba County School District punishment had violated his First Amendment right to freedom of expression. The case took on significant legal significance when the Fifth Circuit Court of Appeals convened as an entire court of sixteen judges to review a decision by three judges on the court supporting Bell’s claim. Twelve of the sixteen judges reversed the decision of the district court and supported the decision of the school board.
The U.S. Supreme Court in the famous case of Tinker v. Des Moines Independent Community School District (393 U.S. 503 [1969]) held that K–12 students possess First Amendment rights within the school. This freedom of expression only may be restricted in those instances in which the speech materially and substantially disrupts “school work” or school “discipline.” Student speech may not be limited by a “mere desire to avoid the discomfort and unpleasantness . . . [of] an unpopular viewpoint.” The Fifth Circuit Court of Appeals extended Tinker to off-campus student communications and held that Tinker applies to students’ off-campus social media communications that are directed at the school community. These communications may result in the discipline of the student if reasonably understood by school administrators to be “threatening, harassing, and intimidating to a teacher.”
The court of appeals reasoned that the boundaries of what impacts the learning environment had been expanded beyond the schoolhouse door by the Internet, social media, and cell phones. The rise in school violence also meant that school administrators require the ability to respond rapidly to address threats to teachers and to administrators.
The Fifth Circuit recognized that Bell had directed his posts to the school in hopes of drawing attention to the misconduct of the two coaches. The violent language in the post led school administrators who were in best position to make a determination to reasonably fear a disruption of the educational environment in the classroom and even violence. The Fifth Circuit noted that “threatening, harassing, and intimidating a teacher impedes, if not destroys the ability to educate” by disrupting discipline and by encouraging and inciting other students to engage in disruptive conduct. It may even demoralize and cause a teacher to leave the profession.
Professor Erik Nielson of the University of Richmond, along with a number of rappers including T.I., Big Boi, Pharoahe Monch, Boots Riley, Toni Blackman, Jasiri X, Favianna Rodriguez, and Killer Mike, along with various scholars who study rap music, submitted a brief to the U.S. Supreme Court in an unsuccessful effort for the Court to review the decision of the Fifth Circuit Court of Appeals.
The brief argued that Bell had employed the type of assertive, aggressive, and exaggerated language associated with rap music and that he was “following a long line of rappers in confronting social injustice that they experience in their own lives. The essence of the First Amendment is the protection of speech critical of governmental officials.” Bell in performing under the persona of “T-Bizzle” had incorporated much of the terminology and expressions that individuals familiar with rap would recognize as commonly relied on by rappers and reflect “some of the genre’s most basic conventions.” The brief filed by the rap artists argued that the school board was punishing Bell based on a broad and undefined standard because of the type of musical expression he used rather than because of any realistic concern that the school would be disrupted. Other musical art forms in contrast to rap according to the brief are viewed as fictional rather than factual accounts. The brief asserted that the government punished Bell “for his art—and, more disturbing, for the musical genre by which he chose to express himself.” There is no indication that the school board ever investigated the credibility of Bell’s allegations against the teachers. The school clearly did not consider Bell’s rap as a serious threat because administrators never notified the police or searched Bell’s locker for dangerous instrumentalities.
A number of research studies find that in general, people view rap music as associated with gangs and crime and as a biographical account of the performers’ criminal intent rather than as a fictional account. The same lyrics are viewed as more offensive and capable of invoking violence when presented to individuals as rap than when presented to individuals as country music.
Itawamba Agricultural High School was no stranger to controversy. In 2010, the high school made headlines when school officials canceled the prom rather than allow two lesbian students to attend and were sued by Constance McMillen and ultimately settled the case. Is Bell an example of the consensus or of the conflict view of the law?
Are social media posts by students protected under the First Amendment right to freedom of expression? Does the authority of school officials extend to comments critical of the school posted on social media or websites?
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On the morning of March 13, 1964, 28-year-old Kitty Genovese arrived home from work. As Kitty exited her automobile, she was confronted by Winston Moseley, who later would testify that he received emotional gratification from stalking women. The thirty-eight residents of the building where Kitty lived turned on their lights, opened their windows, and watched as Moseley returned on three separate occasions over a period of thirty-five minutes to stab Kitty seventeen times. The third time Moseley returned, he found that Kitty had crawled to safety inside a nearby apartment house, and he stabbed her in the throat to prevent her from screaming, attempted to rape her, and took $49 from her wallet. One observer found the courage to persuade a neighbor to call the police, who arrived in two minutes to find Kitty’s dead body. Commentators asked whether America had become a society of passive bystanders who were concerned only with their own welfare and cared very little for others. Kitty’s neighbors explained that they did not want to get involved, were tired, and went back to bed or offered no explanation for their failure to act.
A less prominent and more recent example of a failure to intervene to protect others occurred in October 2012 when Hurricane Sandy hit the coasts of New York and New Jersey. The wind, torrential rains, and storm surge brought massive flooding. Glenda Moore and her 2- and 4-year-old sons were fleeing Staten Island when their SUV became trapped in a ditch and was inundated with water. Glenda and her sons unsuccessfully knocked on a series of doors in an effort to escape the rain. Her two sons were swept away, and their bodies were uncovered several days later. One homeowner noted that Glenda and her sons never should have been out in the rain and it was “one of those things” (Robbennolt and Hans 2016: 85).
The American bystander rule provides that although the individuals who witnessed the death of Kitty Genovese along with the individuals who failed to open the door to Glenda Moore may be morally tainted, they did not possess a legal duty to rescue Kitty or Glenda. As a result, they were neither civilly nor criminally liable for their failure to act although some states have Good Samaritan statutes that protect individuals from civil liability for any injuries that may result from their decision to rescue an individual in peril. California, for example, provides that “[n]o person who in good faith, and not for compensation, renders emergency care at the scene of an emergency shall be liable for any civil damage resulting from any act of omission.” Keep in mind that the criminal law does provide certain protections for individuals who choose to intervene to protect another individual who they perceive is being physically attacked. Why are bystanders not held civilly or criminally liable for a failure to act? The average individual lacks the expertise and stamina to assist a person in peril and may merely make matters worse or place him- or herself in jeopardy. Observers also may misunderstand a situation, and it may be difficult to apportion responsibility between multiple observers. Critics respond that there is little difference between pushing a child onto the railroad tracks and failing to rescue a child from an ongoing train. The law in the view of critics should promote a sense of caring and concern about other individuals and, at a minimum, should require individuals to take reasonable steps, however limited, to assist others. There is a practical reason to require individuals to act because the willingness of people to help others has proven effective in preventing crime and foiling terrorist attacks. There are several exceptional situations in which an individual because of his or her relationship with another person has a duty to take reasonable steps to rescue another individual. These situations include a contract, a statute (requiring an individual take steps to care for a child or elderly individual), a status (e.g., parent and child), and an individual who decides to intervene and assumes a duty. Bibb Latané and John Darley’s research on bystander response finds that an observer generally will fail to intervene when there are other individuals who fail to act because this sends the message that other people have determined that outside intervention is unnecessary. The inaction by the observer sends the same message to other individuals, and the result is collective inaction (Latané and Darley 1968). A second explanation for inaction is diffusion of responsibility. Individuals share responsibility with other observers and do not feel as responsible as when no one else is present. These two tendencies toward a failure to act are less powerful when there is situational clarity, meaning there is a clear imperative to act (Robbennolt and Hans 2016: 88–89). Several other studies suggest that the overwhelming majority of Americans will rescue others even at great personal risk. Individuals do not seem to calculate their legal liability in deciding whether to intervene and instead base their decision on cultural expectation to “assist thy neighbor” (J. Horwitz and Mead 2009; Hyman 2006).
Should the criminal law require individuals to take reasonable steps to rescue individuals in peril?
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A number of small cities and towns throughout the country have passed ordinances prohibiting individuals from wearing “saggy pants” in school and even in public. In 2004, the Louisiana state legislature voted down a bill that would have made it “unlawful for any person to wear clothing in any public place or place open to public view which either: (1) Intentionally exposes undergarments; or (2) Intentionally exposes any portion of the pubic hair, cleft of the buttocks, or genitals,” with certain exceptions such as “clothing worn in a private residence” or “swimming attire worn at a swimming pool or beach.” Violators would have been subject to three days of community service and a maximum fine of $175. The following year, the Virginia House of Representatives passed a bill that died in the Senate, which would have fined any person who “intentionally wears and displays his below-waist undergarments, intended to cover a person’s intimate parts, in a lewd or indecent manner.”
These laws inspired small towns across the country to adopt anti-saggy-pants ordinances. Some of these ordinances provide for a fine of several hundred dollars and/or several months in jail although towns differ on the energy with which the police enforce these ordinances. President Barack Obama reportedly weighed in on saggy pants and lectured that “brothers should pull up their pants. You are walking by your mother, your grandmother, [and] your underwear is showing. What’s wrong with that? Come on. Some people might not want to see your underwear. I’m one of them.”
The saggy-pants’ style reportedly originated in prison where inmates were issued pants that often were too large and in which belts were prohibited.
Civil liberties groups argue that saggy-pants ordinances target young African American and Hispanic males, and that these broad and imprecise laws provide the police with an unreasonable degree of discretion in determining what pants fall within a saggy-pants ordinance and invite racial profiling and restrict young people’s freedom of expression. Saggy pants, it is argued, are no more objectionable than skimpy clothing or males walking around shirtless.
Social commentators note that saggy-pants ordinances are reminiscent of the type of condemnation that historically has been directed at the hair and clothing styles of young people and that saggy pants are part of a long tradition of young people using their appearance to create a sense of identity and to express rebellion. Local officials respond that these laws are directed at public indecency rather than youth culture or freedom of expression.
In 2008, Riviera Beach, Florida, became the first town to adopt a saggy-pants law by popular referendum with the support of 72 percent of the electorate. Mayor Thomas Masters, who had sponsored the law, proclaimed, “I am thankful to the people who came out and voted with their conscience and defined what is indecent in our city.” A violation of Riviera Beach’s saggy-pants law was punishable with a $150 fine or community service for a first offense; a second offense resulted in a $300 fine or additional community service, and habitual violators could be sentenced to up to 60 days in jail.
In April 2009, Riviera Beach’s saggy-pants ordinance was held to be unconstitutional under any and all circumstances by Palm Beach County judge Laura Johnson. Judge Johnson found that there was no legitimate government interest and declared that no matter how “tacky or distasteful” the saggy-pants style is perceived to be by citizens of Riviera Beach, the Fourteenth Amendment’s freedom of choice and liberties requirements must prevail.
In 2010, Judge Ruben Franco dismissed the arrest of Julio Martinez in New York City for disorderly conduct for wearing low-hanging and underwear-exposing pants. Disorderly conduct requires causing “inconvenience, annoyance, or alarm to a substantial segment of the public.” Judge Franco noted that Martinez had the “right to look ridiculous.”
Are saggy-pants ordinances an example of the dysfunction of law? Are they an example of the consensus or conflict approach to law? Should high schools and localities regulate student dress? As a judge, would you hold that saggy-pants laws violate the civil rights and liberties of individuals?
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Raymond Wacks, in his 2006 introduction to the philosophy of law, proposes the following hypothetical for discussion. You are stranded on a desert island with a dying man who entrusts you with $100,000 for his daughter, Rita, if you manage to survive and return home. You promise to fulfill his dying wish, and after your rescue, you find Rita living in a mansion and learn that she has earned millions of dollars based on sales of an app. You know that a local homeless shelter is about to close and that the street people who sleep there no longer will have access to a hot meal, a warm bed, a safe place to sleep, and concerned caretakers. Among the homeless are military veterans, individuals with mental challenges, and victims of domestic violence. Many of the homeless will find themselves living on the street and inevitably will be arrested for various offenses and spend considerable time in jail or prison. The $100,000 will be of little consequence to Rita given her income. Should you fulfill the promise? Or give the money to the homeless shelter?
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Suicide at common law was considered the felony of self-murder because it deprived the king of one of his subjects and, therefore, was a crime against the Crown and against God. The punishment for suicide entailed forfeiture of the deceased person’s estate and loss of the right to a formal burial. In 1961, England abolished the offense of suicide, although assisting suicide remains a crime. In the United States also, suicide in most states is no longer considered a criminal offense. Assisting suicide, however, remains a crime. New York provides that an individual who “intentionally causes or aids another person to commit suicide” is guilty of manslaughter in the second degree (N.Y. Penal Law § 125.15). In November 1997, the Oregon “death with dignity” law went into effect. The law provides for physician-assisted suicide (Ore. Rev. Stat. §§ 127.800, et seq.). In 2006, the U.S. Supreme Court held that the federal government had no legal authority under the Controlled Substances Act (CSA) to prevent Oregon doctors from prescribing legal drugs to be used in suicide. Roughly 600 individuals have made use of the Oregon law (Gonzales v. Oregon, 546 U.S. 243 [2006]). Washington passed a similar law in 2008. Wash. Rev. Code § 70.122.070(1) provides that the withholding or withdrawal of life-sustaining treatment at a patient’s request “shall not . . . constitute a suicide or a homicide.” In May 2009, a 66-year-old woman suffering from pancreatic cancer became the first person in Washington to make use of the law to end her life. Approximately 150 persons have made use of the law in Washington. In both Oregon and Washington, two doctors are required to certify that a patient has six months or less to live. After receiving these separate, independent certifications, the patient is eligible to terminate his or her life. Then, the patient must request lethal drugs on two occasions, fifteen days apart. The fatal dose must be self-administered. The Oregon and Washington laws are opposed by various religious organizations and by the American Medical Association, which believes that doctors should not be involved in assisting in the taking of human life. In Oregon, an equal number of men and women have made use of the law, and the median age of these individuals is 71 years. Of these individuals, 81 percent were suffering from cancer. Studies determined that most of these individuals were motivated by a desire to control their fate rather than to eliminate pain. There was apprehension when the Oregon law was passed that poor individuals would be pressured into suicide because of the cost of their care. Studies, however, indicate that most people employing the law were solidly middle class. In 2014 in Oregon, prescriptions for lethal medications were written for 155 people as compared to 122 people in 2013 and 116 in 2012. There were 71 “assisted deaths” during 2013, nearly all of which involved individuals who were over 65 years of age and died at home. These people expressed concern for a loss of autonomy, for decreasing capacity to participate in activities that made life enjoyable, and for a loss of dignity. In 2009, in Baxter v. State (224 P.3d 1211 [Mont. 2009]), the Montana Supreme Court held that a doctor is not criminally liable for assisting a mature, aware, and terminally ill patient to take his or her life. The court reasoned that state public policy respected the end-of-life autonomy of patients and that doctors had an ethical obligation to respect a patient’s wishes. The Alaska Supreme Court earlier had held that terminally ill patients have no right to a physician’s assistance in committing suicide. See Sampson v. State (31 P.3d 88 [Alaska 2001]). In May 2014, the Vermont legislature recognized that terminally ill patients have a right to assistance in dying. In 2014, 29-year-old Brittany Maynard, diagnosed with terminal brain cancer, moved from California to Oregon to take her life under Oregon law. She wrote, “My question is: Who has the right to tell me that I don’t deserve this choice?” Brittany’s death led to the California legislature’s adoption in 2015 of the End of Life Option Act, which legalized physician-assisted suicide. The California law requires two doctors to certify that a patient has six months or less to live before lethal drugs may be prescribed. Patients are required to be physically able to swallow the medication themselves and must have the mental capacity to make medical decisions. Colorado voters in November 2016 passed a referendum establishing Colorado as the sixth state recognizing a right to die.
In other states in the United States, the law continues to treat aiding and abetting a suicide as a crime. In 1999, the late Dr. Jack Kevorkian was convicted of the second-degree murder of Thomas Youk and was sentenced to serve from ten to twenty-five years in prison. Youk was in the final stages of Lou Gehrig’s disease and had signed a consent form authorizing Kevorkian to take his life (People v. Kevorkian, 642 N.W.2d 681 [Mich. 2002]). Kevorkian had videotaped the process leading to Youk’s death. The tape was played on CBS’s 60 Minutes and was used by the prosecution at trial. Kevorkian was unrepentant and claimed that he was providing a “medical service for an agonized human being.” The U.S. Supreme Court, in two decisions, has upheld the constitutionality of a state’s criminally punishing assisted suicide. See Vacco v. Quill (521 U.S. 793 [1997]) and Washington v. Glucksberg (521 U.S. 702 [1997]). The Court noted in Washington v. Glucksberg that an examination of “our Nation’s history, legal traditions, and practice demonstrates that Anglo-American common law has punished . . . assisting suicide for over seven hundred years.”
How would various theoretical perspectives discussed in this chapter approach the issue of the right to die?
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Immediately following the untimely death of Associate Supreme Court Justice Antonin Scalia in February 2016, the Republican majority leader, Senator Mitch McConnell of Kentucky, announced that the Republicans would not consider any individual nominated by President Obama and that the next president following Obama should appoint the next Supreme Court justice. McConnell explained that President Obama was in his last year in office and that the American people would determine in the next election whether a Democrat or Republican would nominate Justice Scalia’s successor on the Supreme Court. President Obama countered that he intended to “fulfill my constitutional duty to appoint a judge to our highest court” and that there was no “well established tradition” against a president nominating and the Senate considering an appointee to the Supreme Court during the president’s last year in office (Kar and Mazzone 2016). McConnell’s announcement according to observers was in large part motivated by the fact that absent Justice Scalia the Court was divided 4–4 between liberals and conservatives and the new judge might tip the balance toward the liberal wing of the court. Conservatives would find it particularly painful to see a Democratic appointee replace Justice Scalia, a highly influential and original thinker who left an indelible impact. In March 2016, President Obama seemingly anticipated that there would be opposition to his Supreme Court nominee when he named Merrick Garland as his choice for the next justice. Garland, age 63, was older than any nominee over the past thirty-five years and could expect a briefer tenure on the bench than a younger justice. President Bill Clinton had nominated Garland to be the chief judge of the influential U.S. Court of Appeals for the District of Columbia Circuit. Garland’s nomination was ratified by a 76–23 vote in the Senate, and a number of prominent, current members of the Senate voted to support him. During President Obama’s consideration of potential nominees, influential Republican senator Orrin Hatch of Utah had stated that Garland was a “fine man” and the best of all candidates who were being considered by President Obama. Garland’s legal record as a moderate judge was clearly established, and he had been a high-achieving student at Harvard Law School, practiced corporate law at an establishment law firm for many years, and had more judicial experience than any other nominee in recent history. Garland was widely respected by his fellow federal judges, and his legal ability and commitment to following the law was praised by no less than John Roberts, chief justice of the Supreme Court and a former colleague of Garland on the District of Columbia Court of Appeals. Garland was known as a moderate on criminal justice issues, and his views had been shaped by his experience in the Department of Justice supervising the prosecution of Oklahoma City bomber Timothy McVeigh. Fourteen of the fifteen dissents he filed on the bench involved his siding with the government against a majority decision against the government. Garland, of course, was more liberal than the type of judges that the Republican Party likely would nominate and had ruled against the government in several high-profile national security and environmental cases. The primary issue surrounding the Garland nomination was whether the Senate was obligated to provide Garland with a hearing and vote before the Senate Judiciary Committee followed by a vote of the entire Senate. Article II, Section 2 of the U.S. Constitution provides that the president “shall have Power, by and with the Advice and Consent of the Senate, . . . [to] nominate, and appoint . . . Judges of the Supreme Court.” Law professors Robin Bradley Kar and Jason Mazzone, in a study of earlier Supreme Court vacancies going back to the earliest days of the Republic, found that in almost every instance, the Senate considered the president’s nominee. There were two categories of exceptions to this finding. Three individuals succeeded to the presidency following the death of the president, and in each instance, the Senate refused to consider the nomination. In three other instances, the Senate refused to consider the nominees of presidents who started the nomination process following the election of their successor in office. In the twentieth century, Kar and Mazzone concluded, there is no precedent for failing to consider a president’s nominee that is submitted in an election year. Kar and Mazzone argued that over time a “norm of fair dealing” had developed in which the Senate had considered the Supreme Court nominee. They stressed that there is a difference between the right of the Senate to reject a nominee on merit and the position that the president is not entitled to exercise his or her constitutional powers and that there was “simply no historical precedent” for the Senate’s refusal to consider Garland’s nomination. Ed Whelan, a conservative legal commentator, argued that each nomination had to be analyzed in the context of the surrounding events and that presidents anticipate difficulties in a nomination receiving consideration in the type of situation confronting President Obama. The nomination of Garland presented a set of facts in which a president was unlikely to be successful: the nomination (a) was made by an opposite-party president from the majority of the Senate, (b) occurred in a presidential election year, and (c) threatened to change the ideological alignment of the Supreme Court. Whelan also noted that there is no constitutional rule establishing that the Senate’s past behavior created a binding practice. In any event, the Senate historically on numerous occasions refused to consider nominations for lower federal court judgeships (Whelan 2016).
Do you agree with the Republican decision to not provide Judge Garland Senate consideration? What of the claim by some Democratic senators that the Republicans “stole” a Supreme Court appointment from them? Is the nomination of Supreme Court justices too political?
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In August 1956, a two-car collision resulted in the serious injury of David Spaulding, a 20-year-old who was a passenger in the auto driven by his friend and co-worker John Zimmerman. Zimmerman’s car collided with a vehicle driven by 15-year-old Florian Ledermann, whose sister died in the crash. Spaulding emerged from the accident with multiple rib fractures, a severe cerebral concussion, petechial hemorrhages of the brain, and bilateral fractures of the clavicle. Spaulding filed a civil suit against Zimmerman and John Ledermann, Florian’s father. The settlement agreement between the parties for $6,500 was approved by the trial court judge who received a copy of the medical report drafted by Spaulding’s physicians.
Dr. Hewitt Hannah, a neurologist retained by Zimmerman’s lawyer in his examination, determined that Spaulding also suffered an aneurysm of the aorta, a condition that in the future could rupture and cause a stroke or be life-threatening. This condition according to Dr. Hannah may have resulted from the accident.
Zimmerman’s lawyers, who also represented Zimmerman’s insurance company, did not inform Roberts (counsel for Spaulding), Spaulding, the trial court judge, or Zimmerman of Dr. Hannah’s report. Two years later, Spaulding was required by the Army Reserve to undergo a physical exam. The physician who had examined him following the accident discovered the aneurysm when analyzing the X-rays taken following the accident. Spaulding unsuccessfully petitioned to set aside the settlement based on the new information.
Roberts certainly had commented in error in not requesting Zimmerman’s lawyers to turn over any medical information in their possession. However, Roberts did not have the financial resources to fully compensate Spaulding in the event that Spaulding decided to sue his former attorney. Dr. Hannah was an “examining physician” rather than a “treating physician,” and according to medical ethics at the time, he did not have a responsibility to disclose the aneurysm to Spaulding. The question to answer is whether the lawyers representing Zimmerman had an ethical duty to share this information with Roberts although Roberts failed to request the information from the defendant. As for Zimmerman’s lawyers, should they have turned the information over to Zimmerman? Is there a difference between a falsehood and silence for purposes of a lawyer’s ethical obligations? See Spaulding v. Zimmerman (116 N.W.2d 104 [Minn. 1963]).
See Cramton, Roger C. 2006. “Spaulding v. Zimmerman: Confidentiality and Its Exceptions.” Pp. 175–201 in Deborah L. Rhode and David Luban, eds. Legal Ethics Stories. New York, NY: Foundation Press.
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Ten days after the September 11, 2001, attack on the World Trade Center (WTC), the U.S. Congress passed the Air Transportation Safety and System Stabilization Act, which created the September 11th Victim Compensation Fund (VCF). The fund was to be administered by attorney Kenneth Feinberg, who had experience negotiating and administering large-scale settlements for military veterans exposed to the chemical Agent Orange during the Vietnam War and settlements involving harmful breast implants, birth control devices, and asbestos (Hadfield 2008). The VCF was designed to compensate the families of those individuals who died in the attack on the WTC as well as individuals who suffered injuries. Roughly 1,600 hearings were conducted to determine the amount that each family was to receive. Feinberg authorized roughly $7 billion in payments to 5,560 eligible claimants. The average payment was $2.083 million for the death of a family member and $400,000 for an injury. Feinberg was sensitive to accusations that he was profiting from the pain of other individuals and did not accept payment for his work as a “special master.”
A second purpose of the compensation fund was to protect the airlines. The carriers confronted possible liability for permitting the hijackers to board the planes and for not providing adequate security on the flights. In return for receiving compensation, individuals waived all legal remedies against the airlines and the New York City Port Authority, which owned the WTC. The advantage of seeking compensation through the fund was that individuals received a fairly certain amount of money without the uncertainty and lengthy delay of a trial. Most families had lost their primary wage earner and could not wait to receive compensation. Congress discouraged individuals from seeking judicial remedies by limiting the liability of air carriers to the amount of insurance that they carried on each airliner. The fund, in effect, protected the airlines against billions of dollars in legal claims. As part of the Air Transportation Safety and System Stabilization Act, the airlines were given $5 billion in cash and other financial benefits. Ninety-seven percent of the 2,880 families who lost a loved one chose to pursue compensation from the fund. Congress required that individuals receive compensation for both economic and non-economic factors. The families of victims killed in the attack received a non-economic award of $250,000 and an additional $100,000 for each dependent. Payments were reduced by the compensation that families received from other sources such as pensions, life insurance, and charity. The formula used by Feinberg for economic loss was based on a victim’s age, lost wages, and life expectancy. This meant that families of younger individuals with high incomes received more than older individuals earning the same amount. The surviving spouse of a 25-year-old with no children who was earning $125,000 per year received roughly $4.5 million. The widow of a 40-year-old earning the same amount who did not have children received half as much as the spouse of the 25-year-old. A number of individuals who filed for compensation explained that their decision was motivated by a need for money, desire for emotional closure, and a belief that litigation would not result in disclosure of information about the attack. Only ninety-four families ultimately filed suit and explained that they viewed it as their civil responsibility to obtain information about the attack, ensure legal accountability, and promote change to ensure that this type of attack would not be repeated. Despite these seeming inequities, Feinberg was conscious that Congress did not want “20 percent of the victim families receiving 80 percent of the funds.” He exercised his discretion to protect the interests of lower-earning victims and limited the top payment to $6 million. The decision to limit payments was controversial because hundreds of victims worked for major investment firms and were earning six-figure salaries at a young age.
The “first responders” bill signed by President Obama in 2011 appropriated money to pay the health-care costs and compensation for the injury and death of first responders associated with the 9/11 attack on the WTC. In 2019, the U.S. Congress extended the fund through 2092, and individuals are eligible to file for compensation through 2090. Thus far, the fund has provided compensation to over 20,000 first responders. More than 32,000 first responders have developed respiratory or digestive diseases, and roughly 9,000 first responders have contracted cancer. More than 2,000 first responders have died of diseases that they contracted after 9/11 at the site of the WTC. There are roughly 190,000 outstanding medical claims, 70 percent of which were filed after February 2019.
In 2016, Congress created and President Obama signed the U.S. Victims of State Sponsored Terrorism Fund to compensate the victims of state-sponsored international terrorism. The fund will provide up to $4.4 million in compensation for each of the fifty-three Americans who were taken hostage as a result of the takeover of the U.S. Embassy in Iran in 1979, and will pay compensation to individuals and their family members who have received a court judgment against Iran, Cuba, Sudan, Syria, North Korea, and other state sponsors of terrorism.
As a “special master” administering the fund, would you use the Feinberg formula? Would you require the victims to employ the normal judicial procedures in seeking compensation? Should public money be used to compensate victims or their families, or should private funds be used to compensate individuals, as is the case with the victims of the Oklahoma City and Boston bombings and the shootings at Virginia Tech and the Pulse nightclub in Orlando, Florida? Each family that lost a child in the Newtown, Connecticut, killing of schoolchildren received roughly $281,000 from a foundation established to distribute privately donated funds.
[End Box]
[Start Box]
You Decide
Housing courts were established to adjudicate claims by landlords and tenants involving rental housing. Housing court in New York City is representative of the functioning of the court in large U.S. cities. Fifty judges in New York City hear as many as ninety cases each morning. A commission established to review the court found the court to be severely understaffed, inefficient, and lacking in adequate facilities, all of which contributed to the possibility of errors.
Large corporate mega-real estate companies may own hundreds of buildings and have an incentive to force tenants out of buildings they purchase. In New York City, some older tenants have “rent control,” meaning that the rent on the unit cannot be raised until the individual vacates the unit and a new tenant moves into the unit. A number of other units have “rent stabilization,” which limits how much the rent can be raised per year. Once the “stabilized” rent passes a threshold figure, a landlord can petition to allow the rent to be raised without restriction. Most real-estate firms in New York City make every effort to drive tenants who have “rent protection” out of their old units to attract a wealthier clientele willing to pay an increased rent.
It, undoubtedly, is the case that there are tenants who owe back rent or remain in their units without paying rent for many months. At the same time, a number of large firms employ an “eviction machine” to remove tenants from buildings so that they can raise the rent and attract wealthier tenants. Landlords may offer money to tenants who will leave or harass tenants by failing to make repairs or subjecting tenants to constant construction. Landlords employ lawyers and law firms who together file tens of thousands of cases each year in an effort to evict tenants, most of whom lack legal representation. The challenge confronting tenants in New York City is made more difficult by the fact that over 160 languages are spoken, while translators only are available to translate 3 of these languages.
In a New York Times study, tenants had lawyers in fewer than 10 percent of the cases although a new law will provide lawyers for tenants within the next five years.
Most cases were for back rent although in many instances, tenants were sued for rent they did not owe. The landlords in these instances explained that the mistakes resulted from the fact that they had failed to record the payment, they had mistakenly failed to cash the check, or the check had been lost in the mail. In other instances, the rent had been withheld to compel the landlord to make needed repairs.
The cost of filing an eviction complaint is $45, which makes it relatively inexpensive for landlords to file legal actions. One law firm, Gutman, Mintz, Baker & Sonnefeldt, filed nearly 110,000 eviction cases over five years, and more than 10 percent of these were cases of eviction from privately owned buildings. In most cases, tenants were sued based on “cookie-cutter” complaints without an effort to ensure that the allegation that the tenant owed back rent was accurate. A class action lawsuit against the law firm of Green & Cohen based on their bringing legal actions against tenants without investigating the facts was settled although the terms remain confidential.
Consider that in 2017, 232,000 cases were filed in house courts, or one case for every ten tenants, in New York City. This resulted in over 20,000 evictions although many individuals left after being exhausted by the continuing litigation. As gentrification has increased, the number of “holdover” suits brought by landlords (filed on grounds other than a failure to pay rent) increased in “hot” neighborhoods like Queens from one in six cases a decade ago to one in four today. These cases can last for years.
The consequences of evictions can be extraordinarily disruptive. Families are forced to relocate typically to a less safe neighborhood, possessions often are seized, kids transfer school, there is depression and illness, and individuals are forced to take time off from work and often lose their employment.
The New York Times, in a May 2018 article on housing courts, focused on one large real estate company that over the course of five years filed cases against more than 250 rent-regulated tenants, many of whom were sued multiple times. In most instances, the cases were brought because of a failure to pay the rent. Although these cases resulted in between 6 and 21 successful evictions, a total of 67 individuals left their units, most of whom grew tired of constantly being required to return to housing court or requesting for repairs to their unit. About one-third of the cases were discontinued or dropped, indicating that the case may have been filed by mistake or that the rent had been paid. In another third of the cases, the tenants had lawfully withheld the rent in an effort to compel the landlord to repair collapsed ceilings or leaks or defective faucets in the unit. Even when a case is not pursued, the tenant’s name is placed on a “tenant blacklist,” which makes it difficult to find a new apartment.
The law requires that tenants be notified in person by a landlord on at least two separate occasions that they confront a possible eviction. Landlords employ process service firms to deliver the notifications. This is important because tenants who do not appear in housing court and defend themselves will suffer a default judgment and possible eviction. There is no way to determine whether individuals in New York City who received a default judgment had received notice of their court date. The New York Times cites one server who claimed to have delivered notices to six tenants in 12 minutes in a building with 44 stairwells and 536 apartments and no elevators.
The city can sue a landlord in housing court, and the court can impose a fine and direct that the landlord be billed for the cost of repair. In the case of building-wide issues such as rats or mice or a failure to provide heat, there are tens of thousands of dollars in fines. The New York Times examined 126 cases of serious building-wide housing issues in Manhattan. According to the Department of Housing Preservation and Development, in more than two-thirds of the cases, the city settled for less than 15 percent of the fine. Most settled for closer to 10 percent, and the median settlement was $4,000. The city left a total of $4.7 million in fines on the table. The collection rate on fines was 13 percent. In 2017, $10.1 million were levied and roughly $766,000 were collected, somewhat less than 8 percent. In the city’s Alternative Enforcement program for the worst violators, landlords have four months to correct problems. In 2017, three of every five violations were corrected, the best year yet (Ashford 2018). 
What insights can you draw about law and society from this discussion of the housing court in New York City?
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Hillary Transue was a top-flight student in Wilkes-Barre, Pennsylvania, who had never been in trouble. In 2007, the 17-year-old Hillary found that her life was turned topsy-turvy when she constructed a “spoof” MySpace page making fun of the assistant principal at her high school. The bottom of the page indicated that this was a “joke.” The school responded by referring her to juvenile judge Mark A. Ciavarella, known as a no-nonsense jurist. Hillary anticipated being reprimanded and instead was shocked when the judge convicted her of harassment and sentenced her to three months in a juvenile detention facility. Kevin Mishanski of Hanover Township, Pennsylvania, was brought before Judge Ciavarella for a simple assault, a charge that customarily results in probation. His mother looked on as Kevin was led away in shackles and sentenced to ninety days in a detention facility. Sixteen-year-old A. A. was arrested for gesturing with her middle finger at a police officer who was intervening in a dispute involving her parents. A. A. was an honor-roll student, a Girl Scout, and a YMCA member who attended Bible school. She had no arrest record. Judge Ciavarella told A. A. that she had no respect for authority and did not let her speak. She was led out of the courtroom in shackles and held in juvenile detention for six months. Edward Kenzakoski, a first-time offender, was sentenced to a four-month boot camp and thirty days in a juvenile detention facility for possession of drug paraphernalia. A wrestler who looked forward to a college scholarship, Edward’s life spiraled out of control. At 23 years of age, he committed suicide, a death that his mother said resulted from the abuse he had suffered during incarceration. These harsh sentences did not merely reflect Judge Ciavarella’s “no nonsense” law-and-order philosophy. In February 2009, Judge Ciavarella and Judge Michael Conahan pled guilty to accepting money from real-estate developer Robert Mericle in return for sending juveniles to Mericle’s two private, for-profit juvenile facilities. The two judges received as much as $2.6 million in kickbacks from the corporations that owned and administered the private prisons. The judges’ plea agreements were voided by a federal court judge. Conahan later entered a revised guilty plea to a racketeering conspiracy in July 2010 and was sentenced to seventeen and a half years in federal prison. Ciavarella was convicted in a jury trial on February 18, 2011, on twelve of thirty-nine counts and was sentenced to twenty-eight years in prison and ordered to pay $1.17 million in restitution. Conahan, who in 2002 was president of the juvenile court, shut down the county-operated facility on the grounds it was in a dilapidated condition and entered into a contract with the two private facilities owned by Mericle. This paved the way for Conahan and Ciavarella to trade “kids for cash.”
Ciavarella sentenced a quarter of juvenile defendants who appeared before him to detention centers between 2002 and 2005 as compared to a state rate of one in ten. Ciavarella disregarded requests for leniency from prosecutors and probation officers and failed to inform juveniles of their right to an attorney. Roughly 60 percent of these children subsequently were ordered to serve time at a detention facility. (Contrary to the practice in Pennsylvania, Illinois, New Mexico, and North Carolina require juveniles to be represented by a lawyer when they appear before a court.) The irony is that the juvenile system is intended to be less harsh than the conventional criminal justice system, and yet hundreds of children who had committed minor infractions were incarcerated. Juvenile courts are closed to the public to protect the privacy of children. The probation officers, prosecutors, and public defenders who were present in Judge Ciavarella’s courtroom inexplicably turned a blind eye to what was transpiring. Attorney Robert Powell, co-owner of the two juvenile detention facilities, pled guilty to providing kickbacks to the two judges and was sentenced to eighteen months in federal prison. Real-estate developer Mericle pled guilty and agreed to pay $2.15 million to fund local children’s health and welfare programs. He also agreed to pay over $17 million to settle civil suits brought on behalf of juvenile defendants. An investigation by the Pennsylvania Supreme Court determined that Ciavarella had trampled on the constitutional rights of thousands of juveniles and had run his juvenile court as a criminal enterprise. The Supreme Court vacated the convictions of more than 4,000 juveniles who appeared before Ciavarella between 2003 and 2008 and ordered the expungement of their records. In August 2009, then Pennsylvania governor Ed Rendell stated that Ciavarella and Conahan had “violated the rights of as many as 6,000 young people by denying them basic rights to counsel and handing down outrageously excessive sentences. The lives of these young people and their families were changed forever.” Judge Ciavarella apologized to the community and to the children he had unjustifiably ordered to be detained. He continued to reject claims that he had exchanged “kids for cash” and complained that prosecutors had made him into the “toxic . . . personification of evil.” His lawyer contended that the media attention had exceeded the attention given to almost all capital murderers and that Ciavarella would “forever be unjustly branded as the ‘kids for cash’ judge.”
As a judge, what type of sentence would you impose on Judges Ciavarella and Conahan?
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In 2011, following a four-year investigation, the Newport News, Virginia, police arrested Antwain Steward, a rapper who performs by the name of Twain Gotti, for a double homicide. The arrest was based on the lyrics to Gotti’s song “Ride Out.” In a YouTube video, Gotti sings, “Nobody saw when I [expletive] smoked him. . . . Roped him, sharpened up to the shank, then I poked him, 357 Smith & Wesson beam scoped him.” Gotti’s lyrics differ from the crime. A knife was not involved in the murders, and the shell casings at the crime scene were of a different caliber from the firearm mentioned in the lyrics. In other cases, individuals writing and performing rap music attacking the police have been tried and convicted for making a criminal threat. Steward was acquitted at trial (Manly 2014).
Should rap music be admissible at trial to establish, along with other evidence, that a defendant committed a crime?
[End Box]
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The criminal law is based on the presumption that most individuals are rational decision-makers who weigh the costs and consequences of their actions before deciding to commit a crime. There are isolated cases in which an individual is not held responsible for committing a crime because he or she was in an “automatic state,” and his or her act is not considered to be the product of a “conscious mind.” An example is a defendant who was driving and experienced a “blackout.” This involuntary act is different from legal insanity. Defendants who are determined to be legally insane are not held criminally liable because they are unable to understand the quality of their act or distinguish right from wrong. In 2005, Brian Dugan was convicted of the 1983 murder and rape of 10-year-old Jeanine Nicarico in suburban Chicago. Neuroscientist Kent Kiehl testified at Dugan’s sentencing that Dugan and other psychopathic criminals whose brains Kiehl had scanned were programmed for violence and that their brains were different than the brains of other individuals. Kiehl hypothesizes that the brains of psychopaths, who he believes comprise roughly 30 percent of prisoners in maximum security, look different from the brains of other individuals. Psychopaths exhibit highly impulsive behavior, manifest poor planning, and have no sense of guilt or empathy toward others. They lack feelings of guilt and remorse. Early in their lives, psychopaths typically engage in violence, arson, and animal torture. Kiehl believes that psychopaths with malfunctioning brains should not receive the death penalty because in his opinion their behavior is a product of their brain abnormality. The notion that individuals’ criminal behavior is dictated by the structure of their brain calls into question the notion of individual responsibility and the effectiveness of criminal deterrence. Kiehl’s findings, if accepted, undermine the notions that our behavior is the product of free will and moral accountability, which are the cornerstones of criminal liability. Brian Dugan was born in 1956 and at the age of 18 years began attempting to abduct and rape young women. He compiled a lengthy record of arson, battery, criminal damage to property, and burglary and at the age of 23 years was sentenced to three years in prison. A year after his release, Dugan abducted and murdered 10-year-old Jeanine Nicarico, a crime for which he would not be charged and prosecuted for more than twenty years. The next year, he raped and murdered a 27-year-old nurse after cutting her car off the road, and in 1985, he raped and murdered a 7-year-old girl. Dugan was arrested the next day and confessed to the murders of the nurse and the 7-year-old girl. There is a growing movement to persuade judges to consider neuroscience in adjudicating defendants guilty and in sentencing defendants. The most marked development has occurred in the roughly three hundred veterans’ courts, which adjudicate minor offenses committed by military veterans and which structure a program of treatment rather than punishment for individuals suffering from traumatic brain injury and post-traumatic stress disorder (K. Davis 2017).
Assuming criminal behavior is at least partly physiologically determined, does this call into question reliance on legal punishment to deter crime? Should Dugan have been sentenced to death?
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In 2012, Rajat K. Gupta was convicted of conspiracy and three counts of securities fraud and was sentenced to twenty-four months in prison to be followed by one year of supervised release. The court imposed a fine of $5 million along with restitution to the victims. Gupta’s crime was to breach his duty of confidentiality as a member of the board of directors of Goldman Sachs, a major New York investment firm. He informed Raj Rajaratnam, the head of the investment firm Galleon, that investment guru Warren Buffett was about to invest $5 billion in Goldman Sachs. Rajaratnam promptly bought Goldman stock. Gupta later advised Rajaratnam to sell the stock. These tip-based trades resulted in an illegal gain for Rajaratnam of over $5 million. Prominent individuals wrote letters on Gupta’s behalf attesting to his “big heart and helping hand” as evidenced by his involvement in the Global Fund to Fight AIDS, Tuberculosis and Malaria; the Public Health Foundation of India; the Indian School of Business; and the Pratham Education Foundation providing education to underprivileged youth. Gupta already was a multimillionaire based on his previous employment as head of McKinsey, perhaps the best and most powerful consulting firm in the world. There is no evidence that Gupta personally benefited from conveying the information to Rajaratnam although the prosecution argued that he was trying to position himself to enter the world of Wall Street investing.
Judge Jed Rakoff said that he had “never encountered a defendant whose prior history suggests such an extraordinary devotion, not only to humanity . . . but also to individual human beings in their times of need.” However, Rakoff characterized Gupta’s crimes as “disgusting” and as a “terrible breach of trust” and concluded that it was necessary to punish him to deter other individuals from engaging in insider trading. Gupta’s two-year sentence nonetheless was far less than the eight- to ten-year sentence he would have received under the advisory federal sentencing guidelines.
Did it make sense to send Gupta to prison? What of the defense attorney’s unsuccessful proposal that Gupta be required to work in Rwanda in a program to combat HIV and malaria?
[End Box]
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Massachusetts passed one of the nation’s most comprehensive bullying prevention laws in response to the suicide of two Massachusetts students: Phoebe Prince (age 15 years) from South Hadley and Carl Joseph Walker-Hoover (age 11 years) from Springfield. Massachusetts was on the leading edge of an effort to stem what is viewed as an increased prevalence of bullying in schools, much of which is taking place online.
The bill requires that teachers and school staff report bullying to the school principal, mandates training for teachers on bullying, and requires education for students on bullying behavior. Bullying is defined as
[t]he severe or repeated [emphasis added] use of one or more students of a written, verbal or electronic expression [emphasis added] or a physical act or gesture, or any combination thereof, directed at another student that has the effect of: (i) causing physical or emotional harm to the other student or damage to the other student’s property; (ii) placing the other student in a reasonable fear of harm to himself or of damage to his property; (iii) creating a hostile environment at school for the other student; (iv) infringing on the rights of the other student at school or (v) materially and substantially disrupting the education process or the orderly operation of a school.
Virtually every state has a bullying statute. Only a handful of state statutes carry a criminal penalty. Most stipulate that students are to be punished by the school and that schools adopt anti-bullying policies. Subsection (v) of the Massachusetts law is somewhat controversial in that it potentially reaches conduct outside of school that affects the educational process.
Most bullying, according to government data, takes place in or around school or online.
About 49 percent of children in Grades 4–12 reported being bullied by other students at school at least once during the past month, whereas 30.8 percent reported bullying others during that time.
A similar number of students report being “frequently bullied,” defined as two or more incidents in one month. This likely is an underestimate because only about 20 percent of bullying incidents are reported to adults.
Today, traditional forms of bullying, though still accounting for the majority of incidents, are being replaced by cyberbullying. The Pew Internet & American Life Project in a 2007 survey found that one-third of teens report that they have been harassed online, defined as “receiving threatening messages; having their private emails or text messages forwarded without consent; having an embarrassing picture posted without permission; or having rumors spread about them online.” A 2006 Harris poll reports that 43 percent of teens report having experienced cyberbullying in the past year. Sameer Hinduja and Justin Patchin, who direct the Cyberbullying Research Center, report that 22 percent of kids report engaging in online bullying on at least two occasions in the past month, and 29 percent report that they have been bullied. Hinduja and Patchin note that traditional forms of bullying continue to pose a problem: 34 percent of middle schoolers report having bullied at school, and 44 percent of middle schoolers report having been a victim (Hinduja and Patchin 2010).
The Gay, Lesbian and Straight Education Network conducted a survey that determined that nine of ten gay, lesbian, transgender, or bisexual middle and high school students suffered physical or verbal harassment in 2009, including taunts and beatings. The stopbullying.gov site states that 55.2 percent of lesbian, gay, bisexual, and transgender students experienced cyberbullying. The harassment of young gay men emerged as a major concern in October 2010 when 18-year-old Rutgers freshman Tyler Clementi committed suicide by jumping off the George Washington Bridge. Clementi, a talented musician, apparently was embarrassed and humiliated when his roommate and another student viewed his intimate interaction with another male on a webcam and streamed the encounter on the Internet. Tyler’s death coincided with a two-year campus program to teach the importance of “civility” and the use and abuse of the new technology. The previous month, a 13-year-old gay sixth grader, Seth Walsh, hanged himself in his backyard after being subjected to a relentless regimen of abuse by his peers. Seth apparently had been harassed for years with comments such as “You should kill yourself” and “You should go away” and “You’re gay; who cares about you?” Two other young gay students committed suicide in the same month after being subjected to relentless bullying.
What accounts for the sudden identification of bullying as a serious problem that deserves criminal punishment? Is bullying really on the increase, or is this “crisis” being manufactured by a generation of overly protective parents and school administrators? Can bullying be addressed through law or through training programs? Is this a matter that schools should address, or should bullying be left to parents?
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A popular campaign to combat “distracted driving” has recently emerged. Distracted driving includes a variety of voluntary behaviors that limit a driver’s ability to concentrate on driving. This ranges from applying makeup to talking on a cell phone to texting. Psychologists term this inattention blindness, which is the inability of the brain to fully process an event within eyesight, such as a pedestrian, stalled car, or red light. A driver texting on a cell phone while driving has the same reaction time as a legally intoxicated individual. A driver talking on a phone while driving is four times more likely to crash than drivers not talking on a phone. An individual texting is even more likely to get into a crash. Texting while driving fifty-five miles per hour is equivalent to driving the length of a football field with closed eyes.
In 2009, Secretary of Transportation Ray LaHood convened a distracted driver summit and called for states to act against this “deadly epidemic.” A generation of drivers now is behind the wheel, which is accustomed to using their phones to text, answer e-mail, and use GPS. Seven states and the District of Columbia prohibit texting while driving. Utah punishes texting that results in the death of another with fifteen years in prison. Fourteen states and the District of Columbia require hands-free talking on a cell phone while driving. There is no state that bans cell phone use for all drivers although thirty-seven states and the District of Columbia prohibit cell phone use by novice drivers. Forty-six states prohibit texting while behind the wheel, and two states prohibit texting by novice drivers. In 2014, According to the National Highway Traffic Safety Administration (NHTSA), distracted driving was the leading cause of fatal crashes for the fifth successive year. The NHTSA reported that 10 percent of fatal crashes and 18 percent of crashes resulting in injuries involved drivers eating, manipulating the radio or air conditioning, or involved in other distractions. An estimated 3,179 people lost their lives and 431,000 were injured in these accidents. A 2009 survey by the American Automobile Association found that 91.5 percent of drivers view talking on the phone while driving as a threat to their safety, and 97 percent view texting while driving as “unacceptable.” Prohibiting driving with a handheld phone is favored by 80 percent of respondents. Fifty percent responded that texting while driving should be punished as severely as drunk driving. Yet two-thirds of respondents admitted to driving while talking on a phone, and one in seven had texted while driving. Seventy-three percent of teens admit to texting while driving. Students Against Destructive Decisions (SADD) reports that 73 percent of teens have texted while driving. New Jersey has some of the toughest laws in the nation punishing cell phone use and texting and playing video games while driving. Because of suburban sprawl, state residents view their automobiles as an extension of their home and vociferously protested when a state legislator introduced a law that would impose a fine as high as $800 on drivers engaged in any activity “unrelated to the operation of the vehicle . . . that interferes with the safe operation of the vehicle.” The law was viewed as “big brother” crossing the line and threatening drivers’ eating donuts, drinking coffee, applying makeup, and combing their hair. One individual interviewed asked what was next—coughing or sneezing in your car (Yee 2016)? In Great Britain, texting while driving is considered a serious aggravating factor equivalent to drunk driving when an individual is charged with causing the death of another person by dangerous driving and carries a punishment of between four and seven years in prison. British law also punishes “driving without due care and attention.” One individual reportedly was fined roughly $450 and three penalty points on her license for eating a banana in a traffic jam.
Can law deter distracted driving? Should the use of handheld phones while driving be prohibited?
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Aaron Swartz was a software developer and internet activist who on January 11, 2013, committed suicide. He was one of the developers of the Web feed format RSS and a successful internet entrepreneur. At the time of his death, Swartz, age 26 years and a Stanford graduate, was a research fellow at Harvard University.
On January 16, 2003, Swartz was arrested by Massachusetts Institute of Technology (MIT) police and later held by federal authorities on charges that carried a potential sentence of thirty-five years in prison and $1 million in fines.
Swartz was considered an internet genius who developed a commitment to open access and progressive political reform. In 2010 and early 2011, Swartz used his Harvard JSTOR account to download a large number of academic journal articles through the MIT computer system. JSTOR is a database of scholarly articles available to students and faculty at universities subscribing to the database. His purpose was to make the journal articles available to individuals who lacked an affiliation with a university. Swartz wrote in his Guerilla Open Access Manifesto that the world’s scientific heritage increasingly was being digitalized and “locked up by a handful of private corporations.” He urged scientists to ensure their work, much of which was supported by federal grant funds, was available on the internet with open access.
Swartz was indicted by a federal grand jury of charges of obtaining information from and recklessly damaging a protected computer. Several months later, federal prosecutors added nine additional felony counts. The essence of the charge against Swartz was violating the terms of service of JSTOR by excessive downloading of articles although the articles were never distributed.
Following Swartz’s death, his family and girlfriend issued a statement that “Aaron’s death is not simply a personal tragedy, it is the product of a criminal justice system” based on “intimidation and prosecutorial overreach.” The decisions made by the U.S. attorney in Massachusetts “contributed to his death.” The U.S. attorney responded that Swartz had been offered and refused a deal of six months in prison. His refusal to plead guilty, according to the U.S. attorney’s office, was putting MIT through needless time and aggravation. In 2013, Swartz was posthumously honored with the American Library Association’s James Madison Award for his “outspoken advocacy” of “unrestricted access to peer-reviewed scholarly articles.”
An internal MIT report found that although MIT did not push for Swartz’s prosecution, the university never articulated its opposition to his prosecution.
More than fifty thousand individuals signed an online petition to the White House, urging the firing of U.S. Attorney Carmen Ortiz for “overreach in the case of Aaron Swartz.”
On the other hand, JSTOR pays for the right to carry journals on its system, and libraries pay for the right to make the journals available to faculty and students.
What is your view?
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In the first few weeks of the 2016 National Football League (NFL) exhibition season, Colin Kaepernick, quarterback for the San Francisco 49ers football team, began sitting during the playing of the U.S. national anthem. After the media noticed his silent protest and he was asked to explain his motive, he proclaimed that he would no longer stand for the national anthem when it was played prior to the start of games. He stated that his action was in protest over the rash of police shootings and killings of African Americans. “I am not going to stand up to show pride in a flag for a country that oppresses black people and people of color. . . . To me, this is bigger than football and it would be selfish on my part to look the other way. There are bodies in the street and people getting paid leave and getting away with murder.” He stated that he would continue to protest during the anthem until the U.S. flag “represents what it’s supposed to represent.” Kaepernick would later explain that his actions also were directed at achieving reform of the criminal justice system and economic justice for African Americans. He clarified that he had “great respect” for U.S. soldiers whom he believed had at times been treated “unjustly” after returning from armed conflict. The 49ers issued a statement that the flag ceremony is an “opportunity to honor our country and reflect on the great liberties we are afforded as its citizens” while recognizing “the right of an individual to choose to participate, or not, in our celebration of the national anthem.”
After that interview, Kaepernick announced that he would donate the first $1 million of his $11.9 million salary from the 2016–2017 season to different charitable organizations involved in communities in need of assistance. The San Francisco 49ers immediately accounted that they would match Kaepernick’s donation. Kaepernick subsequently donated to as many as forty organizations, which does not include camps he sponsored to teach young people their constitutional rights when interacting with the police and the close to $3 million he raised with actor Ben Stiller for Somali famine relief.
Kaepernick initially did not stand for the anthem and sat on the bench. He began to kneel during the national anthem after being approached by military veteran and NFL veteran Nate Boyer who shared with him that kneeling was the appropriate gesture to demonstrate respect for the military while protesting the flag. Kaepernick’s 49ers teammate Eric Reid explained that “[w]e chose to kneel because it’s a respectful gesture. I remember thinking our posture was like a flag flown at half-mast to mark a tragedy.”
In 2016, the NFL did not have a formal “anthem policy.” The 260-page game operations manual, which is a guide for coaches, players, and officials on game day preparations and procedures, provides that the national anthem should be played before every game. Players were reminded that the public would judge and the league would be judged by the respect accorded to the flag and to the country. The manual notes that players should be on the sidelines during the playing of the anthem and “should stand for attention,” helmet in the left hand, and refrain from talking. A failure to be on the sidelines may result in penalties for both the player and the team including fines, suspensions, or the forfeiture of draft choices. The NFL initially indicated that players were encouraged though not required to stand for the anthem and that there would be no discipline of players who protested during the playing of the anthem. The NFL responded to Kaepernick’s protest by announcing that there would be no penalties imposed by the NFL for players who engaged in national anthem protests.
In the first week of the 2016 NFL season, eleven players from various teams joined Kaepernick in “taking a knee.” On September 11, Kansas City Chiefs player Marcus Peters raised his fist while other players interlocked arms in solidarity. The Seattle Seahawks also interlocked arms during the anthem. During the 2016 NFL season, over twenty players engaged in some form of protest during the playing of the national anthem.
President Woodrow Wilson signed an executive order in 1916 declaring the “Star Spangled Banner” the U.S. national anthem, which was officially confirmed by the U.S. Congress in 1931. Ten years later, the anthem began to be played before the start of Major League Baseball games, and with the advent of World War II, the anthem also began to be played before the start of NFL games, a policy that continued following the war. There is some confusion on the policy in the NFL. It seems that each team had its own approach to whether players would stand on the sidelines for the national anthem although because of the network broadcast schedule players remained in the locker room for prime-time games. In 2009, NFL players began to stand on the field while the anthem was played during what were considered prime-time games. It later was revealed that the military had paid $6.8 million between 2012 and 2016 to fifty professional teams including teams in the NFL in what was termed “paid patriotism” to promote recruitment. Although the payment did not require players to stand during the anthem, these payments made the NFL sensitive to the need to maintain good relationships with the military, which periodically engaged in “fly-over” of pregame ceremonies.
Kaepernick was not the first athlete to use the flag ceremony as an occasion to express a political protest. U.S. sprinters John Carlos and Tommie Smith raised their fists in a “black power” salute on the medal stand at the 1968 Olympics in Mexico City. In 1996, in a less well-known protest National Basketball Association player Mahmoud Abdul-Rauf refused to stand for the anthem, stating that the U.S. history of racism and oppression conflicted with the core beliefs of his Muslim religion.
In September 2017, President Donald Trump continued with various statements and tweets critical of the NFL and NFL players. During a rally, he stated, “Wouldn’t you love to see one of these NFL owners, when somebody disrespects our flag, to say, ‘Get that son of a b__ off the field right now. Out. He’s fired!’ . . . They’ll be the most person in this country.” Many teams responded by linking arms during the anthem during week three of the NFL season, while other teams remained in the locker room. A number of players also protested during week four.
Over two hundred players sat or knelt or raised fists on the two days after President Trump’s September 22, 2017, call for owners to “fire” the protesting players. Other teams interlocked arms or issued statements criticizing President Trump’s statements. The players of the Seahawks released a statement proclaiming, “We will not stand for the injustice that has plagued people of color in this country. Out of love for our country and in honor of the sacrifices made on our behalf, we unite to oppose those that would deny our most basic freedom.” The Seahawks later created the Seahawks Players Equality and Justice for All Action Fund, which devoted its efforts to raising money to support education. Vice President Mike Pence attended an Indianapolis Colts game and at the request of President Trump, immediately left after a handful of San Francisco 49ers players kneeled during the anthem. He tweeted that “President Trump and I will not dignify any event that disrespects our soldiers, our Flag, or our National Anthem. . . . I don’t think it’s too much to ask NFL players to respect the Flag and our National Anthem.”
Jerry Jones, the owner of the Dallas Cowboys, on the same day that Vice President Pence left the Colts game, issued a statement in October 2017 that any player who “disrespects the flag” will not play for the Cowboys.
The NFL is estimated to be a $14 billion business, and the owners feared that the protests would cut into the NFL’s bottom line income. The owners responded in May 2018 by adopting a rule that players should stand for the anthem or remain in the locker room during the playing of anthem. Any player who was on the field during the playing of the anthem and who protested would be subject to discipline by the league, and his team also would be subject to punishment. The owners later deferred a decision on the anthem issue and pledged $90 million to fund social justice initiatives by an informal grouping of players termed the Players Coalition. The Miami Dolphins reportedly decided that players engaging in an anthem protest would be suspended for as many as four games. President Trump tweeted that players should be suspended for one game after kneeling for the first time and suspended for the entire season without pay following a second offense.
The NFL and the Players Coalition issued a joint statement that “no rules relating to the anthem will be issued for the next several weeks,” indicating that the owners had retreated from their decision to discipline players who protested.
In the opening week of the 2018 season, only one player took a knee during the national anthem.
The controversy over Kaepernick’s anthem protest obscures the fact that he is a skilled NFL player who quarterbacked the 49ers to the Super Bowl and at this point certainly would be a competent backup if not a starter on several teams. Kaepernick, since his anthem protests, has found that none of the thirty-two teams in the league are interested in adding him to their roster despite the clear shortage of qualified starting and backup quarterbacks. On October 16, 2017, Kaepernick filed a claim that NFL owners had colluded to deny him employment and sought the compensation he would have received had he played. In his last year, he earned in the neighborhood of $14 million along with damages. An arbitrator dismissed a motion by the NFL to have the case dismissed, and the league rather than have league officials, owners, and coaches testify settled the case with Kaepernick and another player, Eric Reid, for roughly $10 million in 2018, a significant amount of which will go to the lawyers who represented the two players.
Amnesty International recognized Kaepernick with its Ambassador of Conscience award in 2018, and as the season began, Kaepernick signed a multiyear deal with Nike that made him a face of the thirtieth anniversary of the sports apparel company’s “Just Do It” campaign. Kaepernick was featured on billboards and in television commercials.
His presence was also felt at the 2019 Super Bowl. Several musical artists, saying they supported Kaepernick, promised not to appear at the halftime show, if invited. The league ultimately hired Maroon 5.
In November 2019, the NFL arranged for teams to observe a workout by Colin Kaepernick. The event broke down over various issues, including a requirement that Kaepernick sign a form waiving his right to sue the NFL for any future collusion to deny him employment. Critics claim that Kaepernick’s various demands demonstrated an arrogant attitude that undermined his efforts to rejoin the NFL.
Was Colin Kaepernick successful in his protest?
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Chapter 11: Law and Racial and Ethnic Inequality
[Start Box]
You Decide
Corey Menafee, a 38-year-old African American dining hall worker at Yale University, climbed on top of a table in the Calhoun College dining hall in June 2016 and smashed a stained-glass window picturing slaves owned by nineteenth-century Yale alumnus John C. Calhoun. Calhoun, during his political career, served as a South Carolina senator, U.S. vice president under John Quincy Adams and Andrew Jackson, secretary of state, and secretary of war. His lasting legacy, however, is his uncompromising and outspoken support of slavery. The window that was broken portrayed African American slaves picking cotton on Calhoun’s plantation. Menafee, a graduate of Virginia Union University, had worked at Yale for eight years and had worked at Calhoun since December and was described by his managers as a “very good employee.” He was charged with a misdemeanor for reckless endangerment and felony criminal mischief. Menafee told the police that “no employee should be subject to coming to work and seeing slave portraits on a daily basis.”
Menafee later explained that “[l]ike they say, a picture’s worth a thousand words. . . . That picture might have been worth a million words. I don’t know, it just hit me. It just touched my heart to look up in 2016 and to see . . . a picture depicting real slaves in a field picking cotton. There’s no real place for that in today’s society. It’s degrading, it’s disrespectful and it shouldn’t be there. Period.”
Menafee subsequently apologized and resigned and was supported in his court hearing by forty Yale students, faculty members, and community members. Megan Fountain, a Yale alumna, stated that “Yale has to decide which is more valuable: a stained-glass window, or the dignity and humanity of the black people who live and work at Yale.” Yale requested that the state’s attorney not prosecute Menafee and later announced that the university would not pursue restitution.
Menafee, following the dismissal of charges, conceded that “looking back at the situation, it was a very juvenile thing to do” and that “there’s [a] better way you can handle problems than just smashing something physically.” He was rehired by Yale following a five-week suspension.
Yale removed several of the stained-glass windows from Calhoun College, and President Peter Salovey, after announcing that the university would keep the college’s name, announced in early 2017 that Yale would change the name of the college and name the college after renowned computer scientist Grace Murray Hopper. Yale took the additional step of stating that the faculty head of the residential colleges no longer would be referred to as “master” and that this designation would be replaced by the term “head of the college.” The university explained that the designation “master” was suggestive of a slave master. President Salovey also announced that Yale would diversify the faculty and sponsor events addressing issues of diversity.
A number of universities have removed the name of white supremacists and segregationists from campus buildings. Duke and the University of North Carolina at Greensboro, for example, have removed the name of Charles B. Aycock, an early twentieth-century segregationist governor of North Carolina, from buildings. The State of South Carolina, following the killings in Charleston by Dylann Roof, announced that the Confederate “stars and bars” flag would no longer fly on the grounds of the state capitol building. Note that some universities keep the name of controversial figures on buildings and provide a plaque detailing the individual’s historical record as a means of provoking thought and debate.
The larger issue is that a number of elite U.S. universities were entangled with the slave trade. For example, in 2016, it was revealed that Georgetown University had, in 1838, sold 272 slaves owned by the school to pay off debt.
As part of the Yale University administration, would you have advocated bringing criminal charges against Corey Menafee? Changing the name of the residential college?
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The Washington Redskins football franchise is valued at $2.8 billion and is the third most valuable National Football League (NFL) franchise, the eighth most valuable sports franchise in the world. The team moved to Washington, D.C., from Boston in 1937 and has been embraced as a beloved part of the city. Controversy swirled around the team’s racial policies in the early 1960s. The federal government warned the original owner, George Preston Marshall, that he should take steps to integrate the team, and in 1962, the Redskins became the last NFL franchise to have an African American player.
Over the last twenty-five years, American Indian groups have protested against the team’s use of the term redskins and have argued that the team should be denied federal trademark protection over the name, which these groups contend is a disparaging racial slur. A trademark is a property right that gives the holder of the trademark the exclusive right to use the trademark and to prevent others from using the mark and profiting from the history, tradition, use, and performance associated with the name. An organization that wanted to use “Washington Redskins” on a baseball hat or potato chips or as the name of its team would have to purchase a license from the Washington football club. The law allows the U.S. Patent and Trademark Office to deny protection to trademarks that “disparage . . . persons, living or dead, institutions, beliefs, or national symbols.”
The claim is made by American Indian activists that although the Washington football club is free to use the term Washington Redskins, the federal government should not in effect sponsor offensive speech by providing protection against other professional teams or businesses using the name on their merchandise or in their advertising.
The Washington football club responded that use of redskins is protected under the First Amendment to the U.S. Constitution. The notion of offensiveness is vague and subjective, and there are a number of registered trademarks that some individuals may view as offensive that refer to African Americans, Italians, Jews, Poles, and other groups. In a public letter, team owner Dan Snyder explained that the term redskins was adopted to honor American Indians and that the team’s current logo was designed in conjunction with the elders of the Navajo Nation.
In June 2014, the Trademark Trial and Appeal Board (TTAB) of the U.S. Patent and Trademark Office, in response to a complaint filed by five American Indian activists voted 2–1 to cancel six trademarks held by Washington Pro Football, Inc., on the grounds that the term redskins is disparaging to a “substantial” number of American Indians and that this is evidenced “by the near complete drop-off in a usage of ‘redskins’ as a reference to Native Americans beginning in the 1960s.” The TTAB noted as evidence of disparagement that the term redskins was used in books and movies when American Indians were being portrayed as savages and barbaric.
Virginia federal district court judge Gerald B. Lee upheld the decision of the TTAB, finding that “the evidence before the Court supports the legal conclusion that . . . the Redskin [trademarks] consisted of matter that ‘may disparage’ a substantial [number] of Native Americans.” Judge Lee also pointed to the fact that well-recognized dictionaries documented that the term redskins as far back as the eighteenth century was viewed as “often contemptuous.” Lee stressed that while his decision denied Washington trademark protection, the team was free to use the name Washington Redskins and fans were free to purchase paraphernalia bearing the name.
Polls consistently have found strong support among American Indians and among fans of the Washington football club for the team’s continuing to use the name Redskins although the number of people supporting use of the name has significantly declined.
The challenge to the name Washington Redskins is part of a larger challenge to the use of American Indian names and symbols by sports teams, which has led the National Collegiate Athletic Association to ban the use of American Indian nicknames and logos by colleges absent agreement by American Indian tribes.
The U.S. Supreme Court, while declining to review Judge Lee’s decision regarding the Redskins, agreed to hear a case raising the issue of trademark protection for offensive speech brought by an Asian American ban seeking trademark protection for the name “The Slants.” The Court held that it is a “bedrock principle” of the First Amendment that speech may not be “banned on the grounds that it expresses ideas that offend.” This decision appears to provide federal trademark protection to the name Washington Redskins.
Should the Washington Redskins change the name of the team?
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Between 2013 and 2016, legislation was introduced in as many as twenty-four states that limited access to restrooms, locker rooms, and other sex-segregated facilities on the “basis of a definition of sex or gender consistent with sex assigned at birth” or “biological sex.” The intent was to require transgender individuals to use the facilities that coincided with the assigned sex or gender on their birth certificate.
In February 2016, the Charlotte, North Carolina, City Council voted to prohibit businesses from discriminating against gay or transgender individuals. At the time, there was no explicit federal or state law prohibiting discrimination against lesbian, gay, bisexual, and transgender individuals. The ordinance agreed with transgender individuals using the public bathroom designated for the gender with which they identified rather than the gender on their birth certificate.
In March 2016, the North Carolina State Senate passed the Public Facilities Privacy and Security Act, also known as HB2, prohibiting Charlotte and other state municipalities from adopting their own anti-discrimination ordinances and taking the additional step of passing a so-called bathroom bill. The federal government informed North Carolina that HB2 was in conflict with the U.S. Department of Education and U.S. Department of Justice guidelines for schools’ obligations under Title IX of the Education Amendments of 1972 prohibiting sex discrimination by schools and universities. The federal directives issued on May 13, 2016, do not carry the force of law and are an interpretation of Title IX. The directive advises that an educational institution receiving federal funds “must not treat a transgender student differently from the way it treats other students of the same gender identity” and is to provide “transgender students access to sex-segregated activities and facilities consistent with their gender identity.” Schools are obliged to provide transgender students “equal access to educational programs and activities even in circumstances in which other students, parents or community members raise objections or concerns.” Gender identity in the federal guidelines is defined as “an individual’s internal sense of gender,” and notes that “a person’s gender identity may be different from or the same as the person’s sex assigned at birth.”
North Carolina Republican governor Pat McCrory proclaimed that the state would not be “bullied” by the federal government. He argued that establishing separate bathrooms for men and for women based on their identity at birth does not constitute unlawful discrimination under Title IX. Governor McCrory noted that if Congress wanted to protect transgender individuals, it should explicitly include this language in Title IX rather than relying on the Department of Education’s interpretation of the law. The federal directive, according to Governor McCrory, violated the right to privacy of individuals who would be required to reveal intimate portions of their anatomy to transgender individuals who in many instances possessed different “body parts.” Governor McCrory also argued that the definition of a transgender individual was hopelessly unclear. He asked who decides who is a man and who is a woman? Is this purely a matter of self-definition? Does this require a certain number of years of hormone therapy? Sex reassignment surgery? The failure to define transgender opened the door to predators pretending to be transgender gaining access to bathrooms and placed children at risk.
Advocates for transgender individuals responded that compelling transgender individuals to use bathrooms based on their assigned sex or gender exposes them to harassment, intimidation, and violence. The claim that predators will take advantage of the law to commit sexual assaults or that transgender individuals will commit sexual assaults against children has no basis in fact and is an effort to promote fear and apprehension.
Following passage of the “bathroom bill,” Bruce Springsteen canceled a concert in protest, the National Basketball Association withdrew the all-star game from Charlotte, and the National Collegiate Athletic Association (NCAA) announced that NCAA-sponsored events would not be held in North Carolina. PayPal canceled plans to expand its offices in Charlotte, and the chief executives of Apple, Google, Hilton, and Starbucks wrote an open letter to Governor McCrory criticizing the bathroom bill. Various groups canceled conventions, and in aggregate, North Carolina lost over $400 million in spending and investment.
In April 2016, the federal government filed a legal action alleging that the North Carolina law violated the civil rights of transgender individuals. Attorney General Loretta E. Lynch, who was raised in North Carolina, compared the law to the Jim Crow laws intended to maintain a segregated society. The Obama White House termed the bathroom bill “mean spirited.” North Carolina and nine states in a separate legal action claimed that the federal government had unreasonably interpreted the prohibition on sex discrimination in Title IX and that the federal guidelines represented “unlawful federal expansionism.”
The Trump administration in February 2017 reversed the Obama administration’s position and issued a letter from the Departments of Justice and Education stating that Title IX did not protect access to bathrooms for transgender students. This was a matter to be decided by states and local school boards. The letter did clearly state that schools must ensure that students are able to learn in a safe and secure environment.
In the November 2016 gubernatorial contest, North Carolina attorney general Roy Cooper defeated Governor McCrory by ten thousand out of four million votes cast. McCrory became the first North Carolina governor ever to lose reelection. In March 2017, the Republican-dominated North Carolina legislature adopted a compromise measure repealing the bathroom bill.
A number of state legislatures currently are considering criminal legislation prohibiting doctors from treating individuals under age 16 years with hormones or gender-confirming surgeries.
What is your view of the North Carolina bathroom bill?
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In a number of societies, women’s behavior is strictly regulated by social custom and tradition. Unmarried women must be modest in behavior and in dress. The extreme version of this system of regulation requires that women cover themselves when leaving the home and must be accompanied by a male member of the household. They may not pursue an education, work, or handle money. They must maintain a distance from males who are not members of the family, and they are expected to marry the man selected by their parents. Seeking a divorce also is unacceptable. A woman who does not follow these requirements dishonors the family and, in extreme cases, may be subject to an “honor killing” by a male member of her family. The practice of honor killings is found in the Middle East; in South Asia in Afghanistan, India, Jordan, Pakistan, and Turkey; and among immigrant populations in Europe and in the United States. The United Nations estimates that there are more than five thousand honor killings a year. In some countries, women who disgrace their family are encouraged to undertake an “honor suicide” (Cohan 2010; Helba et al. 2015). Egypt, Iran, Jordan, and Syria have laws reducing the punishment for honor killings or providing that killing for honor is a complete defense. In Jordan, it is estimated that 25 percent of all murders are honor killings, and honor killings comprise 55 percent of all crimes against women. A 2004 United Nations report on honor killings finds that these killings are prevalent across the globe. The report provides gruesome examples of killings, including a 16-year-old Pakistani woman who was drugged with sleeping pills, chained to a wooden bed, and electrocuted. Pakistan allowed perpetrators of honor killings to go free if forgiven by the victim’s family. In reaction to the killing of popular singer Qandeel Baloch by her brother, who believed that women should remain at home and follow tradition, Pakistan adopted a law requiring a twenty-five-year prison sentence for individuals convicted of honor killings. Researchers often refer to “honor violence” against women and in addition to killings include domestic violence, genital mutilation, forced marriage, and psychological and emotional abuse. There are an estimated twenty-three to twenty-eight honor killings in the United States each year although the precise number is difficult to determine. Virtually all these killings are perpetrated by the woman’s father and are motivated by the woman being “too western.” In 2009, an Iraqi immigrant killed his daughter by running her over with a Jeep because she had adopted a western lifestyle. He objected to his daughter wearing jeans, posting on social networking sites, and expressing a desire to marry for love. Her father explained that for an Iraqi, honor is the “most valuable thing” and that his daughter “messed up.” The dead girl’s mother assured her husband that “you are not a criminal. I know how good-hearted and compassionate you are.”
Would you convict the father of premeditated and deliberate murder or murder in the heat of passion? What type of sentence fits the father’s crime?
[End Box]
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Special Operations Chief Edward Gallagher, age 40 years, the heavily decorated chief of Navy SEAL team Alpha Platoon, was charged and acquitted of first-degree murder of a captured ISIS fighter and of attempted murder of civilians in Iraq. He was convicted of posing for a photo with a teenage captive’s body.
Members of his platoon alleged that he had indiscriminately shot at civilians and that in 2017 he had killed a captured ISIS fighter by stabbing him with a custom hunting knife. He also allegedly obstructed justice by threatening SEAL team members who had reported him to command authorities.
Gallagher’s superiors who had witnessed him during his five deployments called him the best chief in the Navy SEALs and a “man I want leading SEALs in combat.”
Gallagher was kept in the brig awaiting trial based on his having contacted other SEALs to act against the “traitors” who had lodged the complaints against him. Several prosecution witnesses allegedly received threats and had begun arming themselves. President Donald Trump subsequently directed that Gallagher be moved to “less restrictive confinement” in “honor of his past service to our country.”
The SEAL command waited a year to initiate an investigation. The lead prosecutor was removed from the case prior to trial for attaching tracking software to e-mail messages sent to defense lawyers. As a result, the new prosecutor had little time to prepare for the case.
The prosecution alleged that Gallagher had stabbed to death a captured ISIS fighter brought to the SEAL compound near Mosul, Iraq. He was described as having repeatedly stabbed the captured enemy fighter in the neck. Following the killing, Gallagher posed for what both sides termed a “trophy photo” of the corpse. He held the dead fighter’s hair in one hand and a custom knife in the other hand. Gallagher texted the photo to fellow military members in the United States with the caption, “I got him with my hunting knife.”
Several witnesses testified that they witnessed the stabbing. Others testified that when confronted in the evening about the stabbing Gallagher responded, “I thought everyone would be cool with it; next time, I’ll do it where you can’t see.”
Special Operator First Class Corey Scott, a SEAL medic and central prosecution witness, surprisingly changed his story on the stand and testified that he and not Captain Gallagher had killed the ISIS captive by covering a breathing tube inserted into the fighter’s neck. He stated that Gallagher stabbed the victim only once and that there was no blood coming from the wound and that the wound was not life-threatening. The Navy is considering perjury charges against Scott.
The verdict turned on the credibility of Gallagher’s platoon members whom the prosecution portrayed as courageous members of the military who risked their career to report a dangerous rogue officer. The defense described Gallagher’s accusers as entitled millennials who could not meet their chief’s high standards and were willing to fabricate alleged war crimes. They were alleged to be bitter over the fact that Gallagher had called them “cowards” for complaining about his aggressive tactics and for exposing them to enemy fire. The defense pointed out that the accusers had communicated in a joint text that they termed the “sewing circle.” Gallagher was convicted of only a single charge, which he admitted was inappropriate conduct relating to his posing for photographs with the corpse of the dead teenager. The Navy awarded medals to the four prosecuting attorneys and to the legal support workers involved in Gallagher’s prosecution. President Trump directed the Navy on Twitter to strip these individuals of their medals.
Gallagher, in effect, was sentenced to time served and to a demotion in rank and to a reduction in pay grade and to the forfeiture of some pay. President Trump in a Twitter message congratulated Gallagher and added, “Glad I could help.” 
Admiral Mike Gilday, the chief of naval operations, upheld the conviction to relieve Chief Gallagher but limited the sentence to a demotion by one rank, to special operator first class, as the jury had recommended. President Trump subsequently restored Gallagher’s pay grade to chief petty officer, and the secretary of defense directed that Gallagher be allowed to retire as a Navy SEAL.
The not-guilty verdict took Navy officials by surprise and raised the issue about the ability of the Navy to enforce the law of war against U.S. combatants. President Trump at the same time that he restored Chief Gallagher’s rank issued a formal order that Chief Gallahger’s membership in the Navy SEALs not be removed. Secretary of the Navy Richard V. Spencer who opposed extending leniency to Chief Gallagher resigned from office and explained that the president’s action undermined “good order and discipline” in the military. President Trump also exercised executive clemency on behalf of 1st Lt. Clint Lorance, imprisoned for nineteen years for the killing of two Afghan civilians, and on behalf of Maj. Mathew Golsteyn, confronting prosecution for the killing of a suspected bombmaker. These cases illustrate the tension in the military between the “pirates,” individuals who believe that the military should operate with limited restrictions, and the “boy scouts,” who view conformity to the law of war and ethics as important values that also assist in protecting captured U.S. combatants.
What is your view?
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In 2008, Anna Alaburda graduated in the top tier of her class at Thomas Jefferson School of Law in San Diego, California; passed the demanding California bar exam; and was poised to translate her law degree, which resulted in an indebtedness of between $150,000 and $170,000, into a successful legal career. After failing to obtain a satisfactory full-time salaried position as a lawyer eight years after graduation, Alaburda filed a legal action seeking monetary damages against Thomas Jefferson alleging that when she applied to Thomas Jefferson, the school falsely represented its employment figures. At the time that Alaburda decided to apply to Thomas Jefferson in 2005, the school provided data to U.S. News & World Report representing that 54 percent of the school’s graduates were employed in law firms and an additional 22 percent were working in the legal field and that the overall employment rate was 84.1 percent. Alaburda claimed that the school failed to disclose that its employment figures included a pool cleaner, waitress, and salesclerk and was based on a limited sample of students. She alleged that she would not have applied to Thomas Jefferson had the school truthfully reported its job placement statistics. At the time of Alaburda’s lawsuit, she was reportedly employed by a legal publishing firm at a salary of $70,000 per year and had turned down a $60,000 job with a law firm following graduation. In the past few years, Thomas Jefferson has had the lowest bar passage rate of all American Bar Association (ABA)-accredited law schools in California and was placed on probation by the ABA. Thomas Jefferson, in anticipation of losing its ABA accreditation, obtained accreditation from the State of California.
As a judge, would you hold Thomas Jefferson legally liable for fraud?
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