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STUDYSITE
CHAPTER TWO

WAS THE NEBRASKA STATUTE VOID FOR VAGUENESS?
STATE V. METZGER
319 N.W.2d 459 (Neb. 1982)
OPINION BY: Krivosha, CJ.

Issue
Douglas E. Metzger, was convicted in the municipal court of the city of Lincoln, Nebraska, of violating the Lincoln Municipal Code. The judgment was affirmed by the District Court for Lancaster County, Nebraska, and Metzger has appealed to this court. Metzger has raised several alleged errors. There is, however, a threshold question which we must address and which is dispositive of the entire matter. Was the Nebraska statute void for vagueness? 

Facts
According to the evidence, Metzger lived in a garden-level apartment located in Lincoln, Nebraska. A large window in the apartment faces a parking lot which is situated on the north side of the apartment building. At about 7:45 a.m. on April 30, 1981, another resident of the apartment, while parking his automobile in a space directly in front of Metzger's apartment window, observed Metzger standing naked with his arms at his sides in his apartment window for a period of 5 seconds. The resident testified that he saw Metzger's body from his thighs on up.
The resident called the police department and two officers arrived at the apartment  at about 8 a.m. The officers testified that they observed Metzger standing in front of the window eating a bowl of cereal. They testified that Metzger was standing within a foot of the window and his nude body, from the mid-thigh on up, was visible.
     The pertinent portion of  section 9.52.100 of the Lincoln Municipal Code, under which Metzger was charged, provides as follows: "It shall be unlawful for any person within the City of Lincoln . . . to commit any indecent, immodest or filthy  act in the presence of any person, or in such a situation that persons passing might ordinarily see the same."
Reasoning    

The …basic issue presented to us by this appeal is whether the ordinance, as drafted, is so vague as to be unconstitutional. We believe that it is. There is no argument that a violation of the municipal ordinance in question is a criminal act. Since the ordinance in question is criminal in nature, it is a fundamental requirement of due process of law that such criminal ordinance be reasonably clear and definite….. Moreover, a crime must be defined with sufficient definiteness and there must be ascertainable standards of guilt to inform those subject thereto as to what conduct will render them liable to punishment thereunder. The dividing line between what is lawful and unlawful cannot be left to conjecture. A citizen cannot be held to answer charges based upon penal statutes whose mandates are so uncertain that they will reasonably admit of different constructions. A criminal statute cannot rest upon an uncertain foundation. The crime and the elements constituting it must be so clearly expressed that the ordinary person can intelligently choose in advance what course it is lawful for him to pursue. Penal statutes prohibiting the doing of certain things and providing a punishment for their violation should not admit of such a double meaning that the citizen may act upon one conception of its requirements and the courts upon another.  statute which forbids the doing of an act in terms so vague that men of common intelligence must necessarily guess as to its meaning and differ as to its application violates the first essential elements of due process of law. It is not permissible to enact a law which in effect spreads an all-inclusive net for the feet of everybody upon the chance that, while the innocent will surely be entangled in its meshes, some wrongdoers may also be caught. 
      The test to determine whether a statute defining an offense is void for uncertainty (1) is whether the language may apply not only to a particular act about which there can be little or no difference of opinion, but equally to other acts about which there may be radical differences,  thereby devolving on the court the exercise of arbitrary power of discriminating between the several classes of acts.  (2) The dividing line between what is lawful and what is unlawful cannot be left to conjecture.'" In the case of Papachristou v. City of Jacksonville, 405 U.S. 156, 162, (1972), the U.S. Supreme Court said: "Living under a rule of law entails various suppositions, one of which is that '[all persons] are entitled to be informed  as to what the State commands or forbids.'" In Papachristou,  the U.S. Supreme Court declared a vagrancy statute of the city of Jacksonville, Florida, invalid for vagueness, saying at 165: "This aspect of the vagrancy ordinance before us is suggested by what this Court said in 1876 about a broad criminal statute enacted by Congress: 'It would certainly be dangerous if the legislature could set a net large enough to catch all possible offenders, and leave it to the courts to step inside and say who could be rightfully detained, and who should be set at large.'"
     The ordinance in question makes it unlawful for anyone to commit any "indecent, immodest or filthy act." We know of no way in which the standards required of a criminal act can be met in those broad, general terms. There may be those few who believe persons of opposite sex holding hands in public are immodest, and certainly more who might believe that kissing in public is immodest. Such acts cannot constitute a crime. Certainly  one could find many who would conclude that today's swimming attire  found on many beaches or beside many pools is immodest. Yet, the fact that it is immodest does not thereby make it illegal, absent some requirement related to the health, safety, or welfare of the community. The dividing line between what is lawful and what is unlawful in terms of "indecent," "immodest," or "filthy" is simply too broad to satisfy the constitutional requirements of due process. Both lawful and unlawful acts can be embraced within such broad definitions. That cannot be permitted. One is not able to determine in advance what is lawful and what is unlawful.
    We do not attempt, in this opinion, to determine whether Metzger's actions in a particular case might not be made unlawful, nor do we intend to encourage such behavior. Indeed, it may be possible that a  governmental subdivision using sufficiently definite language could make such an act as committed by Metzger unlawful. We simply do not decide that question at this time because of our determination that the ordinance in question is so vague as to be unconstitutional.
    We therefore believe that  § 9.52.100 of the Lincoln  Municipal Code must be declared invalid. Because the ordinance is therefore declared invalid, the conviction cannot stand.
Boslaugh, J., dissenting.

The ordinance in question prohibits indecent acts, immodest acts, or filthy acts in the presence of any person. Although the ordinance may be too broad in some respects ….The exhibition of his genitals under the circumstances of this case was, clearly, an indecent act. I do not subscribe to the view that it is only "possible" that such conduct may be prohibited by statute or ordinance. See Neb. Clinton and Hastings, JJ., join in this dissent.
Questions for Discussion
1. What is the legal test employed by the Nebraska Supreme Court to determine whether a statute is void-for-vagueness? Do you agree that the municipal ordinance is unconstitutional?  

2.  Why do the dissenting judges disagree with the majority decision.
3.   As a judge, how would you decide this case?
CHAPTER TWO
Was the defendant’s prison sentence based on a statutory provision that discriminated against men? 

Wright v. South Carolina
563 S.E.2d 311 (S.C. 2000) opinion by Waller, J.
Todd William Wright was convicted of criminal domestic violence of a high and aggravated nature (CDVHAN) and sentenced to ten years imprisonment, suspended upon service of eight years, and five years probation. We affirm.

Facts

Wright, six feet tall and weighing 216 pounds, beat and kicked his wife Wendy on the evening of February 16, 1999. Her injuries were so severe that two of her ribs were fractured and her spleen had to be removed. Wright was indicted for criminal domestic violence of a high and aggravated nature. The aggravating factors alleged in the indictment were “a difference in the sexes of the victim and the defendant” and/or that “the defendant did inflict serious bodily harm upon the victim by kicking her in the mid-section requiring her to seek medical attention.”

The offense of CDVHAN incorporates the aggravating factor of an assault and battery of a high and aggravated nature (ABHAN). The elements of ABHAN that result in a defendant receiving a harsher sentence are (1) the unlawful act of violent injury to another, accompanied by circumstances of aggravation. Circumstances of aggravation include the use of a deadly weapon, the intent to commit a felony, infliction of serious bodily injury, great disparity in the ages or physical conditions of the parties, a difference in gender, the purposeful infliction of shame and disgrace, taking indecent liberties or familiarities with a female, and resistance to lawful authority. . . .

Wright objected to the judge’s charge on the aggravating circumstance of “a difference of the sexes,” contending it violated equal protection. The objection was overruled; Wright was found guilty as charged.

Issue

Does the aggravating circumstance of a “difference in the sexes” violate equal protection in violation of the Fourteenth Amendment Section 1 (“No State shall . . . deny to any person within its jurisdiction the equal protection of the laws”)?

Reasoning

Wright contends the judge’s charge on the aggravating circumstance of a “difference in the sexes” violated his right to equal protection. We disagree. The Equal Protection Clause prevents only irrational and unjustified classifications, not all classifications. For a gender-based classification to pass constitutional muster, it must serve an important governmental objective and be substantially related to the achievement of that objective. A law will be upheld where the gender classification realistically reflects the fact that the sexes are not similarly situated in certain circumstances. See Michael M. v. Superior Court of Sonoma County, 450 U.S. 464, 469 (1981) (holding that as long as the rule of nature that the sexes are not similarly situated in certain circumstances is realistically reflected in a gender classification, the statute will be upheld as constitutional). In Michael M., Justice Stewart wrote that “when men and women are not in fact similarly situated . . . the Equal Protection Clause does not mean that the physiological differences between men and women must be disregarded. While those differences must never be permitted to become a pretext for invidious discrimination . . . the Constitution . . . does not require a State to pretend that demonstrable differences between men and women do not really exist.”

In State v. Gurganus, 250 S.E.2d 668 (N.C. 1979), the North Carolina Supreme Court upheld a statute enhancing the punishment for males convicted of assault on a female stating, “We base our decision . . . upon the demonstrable and observable fact that the average adult male is taller, heavier and possesses greater body strength than the average female.” We . . . think that the South Carolina General Assembly was also entitled to take note of the differing physical sizes and strengths of the sexes. Having noted such facts, the General Assembly could reasonably conclude that assaults and batteries without deadly weapons by physically larger and stronger males are likely to cause greater physical injury and risk of death than similar assaults by females. Having so concluded, the General Assembly could choose to provide greater punishment for these offenses, which it found created greater danger to life and limb, without violating the Fourteenth Amendment. . . .

Certainly some individual females are larger, stronger, and more violent than many males. The General Assembly is not, however, required by the Fourteenth Amendment to modify criminal statutes that have met the test of time in order to make specific provisions for any such individuals. The Constitution of the United States has not altered certain virtually immutable facts of nature, and the General Assembly of South Carolina is not required to undertake to alter those facts. The South Carolina statute establishes classifications by gender that serve important governmental objectives and are substantially related to achievement of those objectives. Therefore, we hold that the statute does not deny males equal protection of law in violation of the Fourteenth Amendment to the Constitution of the United States. . . .

Holding

We find that the “difference in gender” aggravator is legitimately based upon realistic physiological size and strength differences of men and women such that it does not violate equal protection. . . . We therefore affirm Wright’s convictions.

Concurring, Toal, J.
While I concur with the majority’s decision to affirm Wright’s CDVHAN conviction, I disagree with the majority’s conclusion that the “difference in the sexes” aggravating circumstance does not violate equal protection. I believe the “difference in the sexes” aggravating circumstance, as a gender-based classification, violates equal protection. . . .

The CDVHAN statute was designed to address violence in the home; it applies when any person harms any member of his or her household. The statute then is designed to prevent domestic violence against men, women, and children by perpetrators of both sexes (household members include spouses, former spouses, parents and children, relatives to the second degree, persons with a child in common, and males and females who are cohabiting or have previously cohabited). Having an aggravating circumstance based solely on gender does not substantially further this objective or the narrower objective of protecting women from domestic abuse. In my opinion, this gender-based classification is no different than the classification . . . in In the Interest of Joseph T. In that case, this court held that a statute criminalizing communication of indecent messages to females violated the Equal Protection Clause. Although the court recognized that some gender-based classifications that realistically reflect that men and women are not similarly situated can withstand equal protection scrutiny on occasion, it clarified that distinctions in the law that were based on “old notions” that women should be afforded “special protection” could no longer withstand equal protection scrutiny.

In my opinion, this “difference in gender” aggravating circumstance is a distinction that perpetuates these “old notions.” There is no logical purpose for it except to protect physically inferior women from stronger men. . . . Deterring domestic violence is more efficiently and appropriately accomplished through other aggravators, such as the “great disparity in ages or physical conditions of the parties” and “infliction of serious bodily injury” aggravators. In many cases, there may be a great disparity in strength between a male and a female, but if there is not, there is no reason why a difference in gender should serve as an aggravating circumstance to “protect” women to the detriment of men. Therefore, I would find that the “difference in the sexes” aggravating circumstance violates equal protection, because it fails to substantially relate to the government objective of preventing domestic violence. However, I would affirm Wright’s conviction, because the jury also found a permissible, gender-neutral aggravating circumstance: infliction of serious bodily injury. Accordingly, I respectfully concur in result only.

Questions for Discussion

1.
Explain why Wright claims that his enhanced sentence is based on gender discrimination. Would this aggravator apply to a homosexual couple or in a case in which a daughter abused her mother?

2.
Why does Judge Waller reject the defendant’s equal protection claim?

3.
Do you agree with Judge Toal that the “difference in gender” aggravating factor reflects outdated stereotypes concerning women? What is his solution?

4.
How would you rule as a judge in this case?

CHAPTER TWO
STATE v. HOUSTON.

Supreme Judicial Court of Maine.
Decided December 18, 1987.

 McKUSICK, Chief Justice.

A jury verdict in Superior Court (York County) convicted defendant Brian Houston under 17-A M.R.S.A. § 207(1) (1983) for assault upon Amy Stocks on July 30, 1986, at the Surf 6 bar in Old Orchard Beach. On his present appeal defendant raises three principal issues for our consideration…. We, however, affirm defendant's conviction because we reject his third contention, namely, that the presiding justice demonstrated bias against him during the trial.                                                                                                                 
    Houston and Ms. Stocks had become acquainted some months before the incident at issue here, and they had discussed the possibility of jointly expanding Houston's beach chair business to a new site in front of the Surf 6 bar in Old Orchard Beach. The partnership never materialized, but instead Ms. Stocks opened the business by herself, precipitating a civil suit against her by Houston. He dropped that suit on July 17, 1986. On  the afternoon of July 30, Houston went to Surf 6 as the result of a note he believed Ms. Stocks had left a few days earlier on his car. There a verbal argument broke out between them. When Ms. Stocks turned to leave, Houston struck her in the face with a full swing of his hand, knocking her ten feet across the room and to the floor. Houston was charged with the Class D crime of assault and a jury convicted him. The presiding justice imposed a jail term of six months with all but ten days suspended, a fine of $500, and one year probation. Defendant's appeal followed.                                                            
    Houston next argues that the Superior Court justice, in violation of the equal protection clauses of the United States and Maine Constitutions, relied upon an improper gender classification in determining his sentence for the assault. The Superior Court justice stated, both in discussions with counsel during trial and later when determining defendant's six-month jail term with all but ten days suspended, that he looks unfavorably upon men convicted of assaulting women. At the sentencing hearing the justice stated, "I generally give a short jail sentence when men are convicted of beating women or hitting women because I take a very dim view of men hitting women...." Although in setting the ten days of actual jail time he relied also on defendant's lack of remorse and the unprovoked nature of his conduct, the sentencing justice ordered "two to three days" of jail time so that Houston would know that he "can't go around hitting women." That imposition by the sentencing court of what in effect was a two-day minimum jail term because defendant is male and the assault victim female constitutes an improper gender classification and requires us to vacate the sentence.                                                       

   The equal protection clauses of the United States and Maine Constitutions "prohibit[] selective enforcement [of criminal laws] `based upon an unjustifiable standard such as race, religion or other arbitrary classification.'" Furthermore, one of the declared purposes of the Criminal Code is to "eliminate inequalities in sentences that are unrelated to legitimate criminological goals."  In other contexts we have required that sex-based statutory classifications, in order to withstand equal protection challenge, must advance "an important governmental objective" and be "substantially related" to achieving that objective. In the case now before us, the sentencing justice, by starting with a minimum jail term of two days for any male convicted of assaulting a female, relied improperly upon a gender-based classification that is not substantially related to any important governmental objective. There exists no sound reason for punishing more harshly a man's unprovoked assault upon a woman than a similar attack upon a victim who is an equally defenseless male. This unconstitutional gender-based classification requires that we vacate the sentencing based upon it.

CHAPTER TWO
PEOPLE V. ROKICKI

718 N.E.2d 333 (Ill. App. 1999)

Opinion By: Hutchinson, J.

Facts 

Defendant, Kenneth Rokicki, was charged in a single-count indictment with hate crime  based on the predicate offense of disorderly conduct. Following a bench trial, defendant was convicted….Defendant timely appeals, contending that the hate crime statute is unconstitutionally overly broad and chills expression protected by the first amendment to the United States Constitution.
     Before trial, defendant moved to dismiss the charges alleging that the hate crime statute was unconstitutional. The trial court denied defendant's motion. Defendant waived his right to a jury, and the matter proceeded to a bench trial.
     Donald Delaney testified that he is the store manager of a Pizza Hut in South Elgin. On October 20, 1995, at approximately 1:30 p.m., defendant entered the restaurant. The victim was a server there and took defendant's order. The victim requested payment, and defendant refused to tender payment to him. Delaney, who was nearby, stepped in and completed the sale. Defendant told Delaney not to let "that faggot" touch his food. When defendant's pizza came out of the oven, Delaney was on the telephone, and the victim began to slice the pizza. Delaney saw defendant approaching the counter with an irritated expression and hung up the telephone. Before Delaney could intervene, defendant leaned over the counter and began yelling at the victim and pounding his fist on the counter. Defendant directed a series of epithets at the victim including "Mary," "faggot," and "Molly Homemaker." Defendant continued yelling for 10 minutes and, when not pounding his fist, shook his finger at the victim. Delaney asked defendant to leave several times and threatened to call the police. However, Delaney did not call the police because he was standing between the victim and defendant and feared that defendant would physically attack the victim if Delaney moved. Eventually Delaney returned defendant's money and defendant left the establishment.
    The victim testified that he was working at the South Elgin Pizza Hut on October 20, 1995. Defendant entered the restaurant and ordered a pizza. When defendant's pizza came out of the oven, the victim began to slice it. Defendant then began yelling at the victim and pounding his fist on the counter. Defendant appeared very angry and seemed very serious. The victim, who is much smaller than defendant, testified that he was terrified by defendant's outburst and remained frightened for several days thereafter. Eventually, the manager gave defendant a refund and defendant left the restaurant. The victim followed defendant into the parking lot, recorded the license number of his car, and called the police.
     Christopher Merritt, a sergeant with the South Elgin police department, testified that, at 2:20 p.m. on October 20, 1995, defendant entered the police station and said he wished to report an incident at the Pizza Hut. Defendant told Merritt that he was upset because a homosexual was working at the restaurant and he wanted someone "normal" to touch his food. Defendant stated that he became angry when the victim touched his food. He called the victim a "Mary,"  pounded on the counter, and was subsequently kicked out of the restaurant. Merritt asked defendant what he meant by a "Mary," and defendant responded that a "Mary" was a homosexual. Merritt conducted only a brief interview of defendant because shortly after defendant arrived at the police station Merritt was dispatched to the Pizza Hut.
     Deborah Hagedorn, an employee at the Pizza Hut in St. Charles, testified  that in 1995 defendant came into the restaurant and asked for the address of the district manager for Pizza Hut. When asked why he wanted the address, defendant complained that he had been arrested at the South Elgin restaurant because he did not want a "f------ faggot" touching his food.
    Defendant testified that he was upset because the victim had placed his fingers in his mouth and had not washed his hands before cutting the pizza. Defendant admitted calling the victim "Mary" but denied that he intended to suggest the victim was a homosexual. Defendant stated that he used the term "Mary" because the victim would not stop talking and "it was like arguing with a woman." Defendant denied yelling and denied directing other derogatory terms towards to the victim. Defendant admitted giving a statement to   Merritt but denied telling him that he pounded his fist on the counter or used homosexual slurs. Defendant testified that he went to the. St. Charles Pizza Hut but that Hagedorn was not present during his conversation with the manager. Defendant testified that he complained about the victim's hygiene but did not use any homosexual slurs.
    The trial court found defendant guilty of hate crime. In a post-trial motion, defendant again argued that the hate crime statute was unconstitutional. The trial court denied defendant's motion and sentenced him to two years' probation. As part of the probation, the trial court ordered defendant not to enter Pizza Hut restaurants, not to contact the victim, to perform 100 hours' community service, and attend anger management counseling. Defendant timely appeals.
Issue
On appeal, defendant does not challenge the sufficiency of the evidence against him. Defendant contends only that the hate crime statute is unconstitutional when the predicate offense is disturbing the peace. Defendant argues that the statute is overly broad and impermissibly chills free speech.
Reasoning
The Illinois hate crime statute is contained in section 12--7.1 of the Criminal Code of 1961, and the version that was in effect on December 20, 1995, reads in part as follows:

A person commits hate crime when, by reason of the actual or perceived race, color, creed, religion, ancestry, gender, sexual orientation, physical or mental disability, or national origin of another individual or group of individuals, [she or] he commits assault, battery, aggravated assault, misdemeanor theft, criminal trespass to residence, misdemeanor criminal damage to property, criminal trespass to vehicle, criminal trespass to real property, mob action or disorderly conduct ***." 

We note that the language of the hate crime statute has been amended but conclude that those amendments have no bearing on the issue presented in this case. See 720 ILCS 5/12--7.1. Defendant's conviction was based on the predicate offense of disorderly conduct.  A person commits disorderly conduct when she or he knowingly "does any act in such unreasonable manner as to alarm or disturb another and to provoke a breach of the peace."  Disorderly conduct is punishable as a Class C misdemeanor.  However, hate crime is punishable as a Class 4 felony for a first offense and a Class 2 felony for a second or subsequent offense. 
     The issue presented in this case highlights the limits imposed by the first amendment on a state's power to regulate its citizens' speech and thought. In a pair of cases decided in 1992 and 1993, the Supreme Court staked out the boundary between a state's unconstitutional regulation of unpopular beliefs in the marketplace of ideas and the permissible regulation of conduct motivated by those beliefs.  R.A.V. v. City of St. Paul, ;Wisconsin v. Mitchell. Our analysis of defendant's claims is controlled by these two cases, and we will begin by examining them.
     In R.A.V., the petitioner was alleged to have burned a crudely constructed wooden cross on the lawn of the residence of an African-American family and was charged with violating St. Paul's Bias-Motivated Crime Ordinance. The ordinance declared that anyone who places a burning cross, Nazi swastika, or other symbol on private or public property knowing that the symbol would arouse "anger, alarm or resentment in others on the basis of race, color, creed, religion, or gender commits disorderly conduct and shall be guilty of a misdemeanor."…The United States Supreme Court held that even when a statute addresses speech that is otherwise proscribable, the state may not discriminate on the basis of the content. The R.A.V. Court then found that the St. Paul ordinance violated the first amendment because it would allow the proponents of racial tolerance and equality to use fighting words to argue in favor of tolerance and equality but would prohibit similar use by those opposed to racial tolerance and equality.                                                               
     One year later, the United States Supreme Court revisited the issue in Mitchell. The defendant in Mitchell was convicted of aggravated battery, which carried a maximum term of two years' incarceration. However, the defendant was sentenced to a term of four years' incarceration under a Wisconsin statute that enhanced the penalty for an offense when the defendant intentionally selected a victim because of his or her " 'race, religion, color, disability, sexual orientation, national origin or ancestry.'" The Wisconsin Supreme Court reversed the conviction and held that the statute was unconstitutional under R.A.V., holding that the legislature cannot "criminalize bigoted thought with which it disagrees.
     The Mitchell Court held that, unlike the ordinance in R.A.V., the Wisconsin statute was aimed solely at conduct unprotected by the first amendment. The Court noted that, although a defendant may not be   punished for his or her abstract beliefs, motive has traditionally been used as a factor in sentencing. The Court also observed that, although the statute punished the defendant for his discriminatory motive, motive played the same role in federal and state antidiscrimination statutes that had withstood first amendment challenges.  The Court further held that a state legislature could reasonably conclude that bias-motivated crimes cause greater societal harm warranting stiffer penalties because such offenses are more likely to provoke retaliatory crimes, inflict distinct emotional   harms on their victims, and incite community unrest. Consequently, the Court found that the Wisconsin statute did not infringe upon free speech rights. 
     In In re Vladimir P., the Appellate Court, First District, addressed a similar challenge to the Illinois hate crime statute when predicated on aggravated assault. The Vladimir P. court held that Mitchell was controlling and upheld the Illinois hate crime statute. The court held that, although the statute in Mitchell was a penalty enhancement provision while the Illinois statute created a separate crime, the distinction did not change the underlying analysis. The court also held that article I of the Illinois Constitution of 1970 provided no greater protection in this area than the first amendment. Ultimately, the court concluded that the hate crime statute does not infringe on a defendant's right of free speech because the statute does not punish an offender for merely thinking hateful thoughts or expressing bigoted beliefs but only punishes an offender who allows those beliefs to motivate his or her criminal conduct. 
    Defendant acknowledges that these precedents seem to have settled the issue of whether the hate crime statute infringes upon free speech. However, he argues that we are not bound by the decisions …[d]efendant argues, without citation to authority, that the conduct necessary to support a charge of disorderly conduct is judged on a sliding scale and is inversely proportional to the offensiveness of the speech. After positing this sliding scale, defendant concludes that conduct that would otherwise go unpunished will be treated as disorderly conduct and enhanced to hate crime it the accused expresses certain unpopular beliefs. We decline to follow defendant down this slippery slope.
     The overbreadth  doctrine protects the freedom of speech guaranteed by the first amendment by invalidating laws so broadly written that the fear of prosecution would discourage people from exercising that freedom. A law regulating conduct is facially overly broad if it (1) criminalizes a substantial amount of protected behavior, relative to the law's plainly legitimate sweep, and (2) is not susceptible to a limiting construction that avoids constitutional problems. A statute should not be invalidated for being overly broad unless its overbreadth is both real and substantial. Defendant's argument ignores the long-standing principle that speech alone cannot form the basis for a disorderly conduct charge…."[U]nder no circumstances would the statute 'allow persons to be punished merely for peacefully expressing unpopular views.' " It remains no crime to express an unpopular view even if the person expressing those views draws attention to herself or himself or annoys others nearby. …" 'Vulgar language, however distasteful or offensive to one's sensibilities, does not evolve into a crime because people standing nearby stop, look, and listen. The State's concern becomes dominant only when a breach of the peace is provoked by the language.' " Consequently, the hate crime statute does not reach those who, in defendant's words, simply "express themselves loudly and in a highly-animated, passionate manner" but applies only when their conduct is unreasonable and provokes a breach of the peace.
     In this case, defendant is not  being punished merely because he holds an unpopular view on homosexuality or because he expressed those views loudly or in a passionate manner. Defendant was charged with hate crime because he allowed those beliefs to motivate unreasonable conduct. Defendant remains free to believe what he will regarding people who are homosexual, but he may not force his opinions on others by shouting, pounding on a counter, and disrupting a lawful business. Defendant's conduct exceeded the bounds of spirited debate, and the first amendment does not give him the right to harass or terrorize anyone. Therefore, because the hate crime statute requires conduct beyond mere expression, we …conclude that… the Illinois hate crime statute constitutionally regulates conduct without infringing upon free speech.
      Defendant cites R.A.V. and argues that the hate crime statute is constitutionally impermissible because it discriminates based on the content of an offender's beliefs. Defendant argues that the statute enhances disorderly conduct to hate crime when the conduct is motivated by … an offender's views on race or sexual orientation but that it treats identical conduct differently if motivated … by an offender's beliefs regarding abortion or animal rights. The R.A.V. Court invalidated the St. Paul ordinance because it favored some political views over others. The Court stated as follows:

The ordinance applies only to 'fighting words' that insult or provoke violence, 'on the basis of race, color, religion or gender.' Displays containing abusive invective, no matter how vicious or severe, are permissible unless they are addressed to one of the specified disfavored topics. Those who wish to use 'fighting words' in connection with other ideas--to express hostility, for example, on the basis of political affiliation, union membership, or homosexuality--are not covered." 

In R.A.V., the Court recognized several limitations to its content discrimination analysis, including statutes directed at conduct rather than speech, which sweep up a particular subset of proscribable speech. …One year later, the Mitchell Court further examined this exception. The State of Minnesota argued that "bias-motivated crimes are more likely to provoke retaliatory crimes, inflict distinct emotional harms on their victims, and incite community unrest." The Mitchell Court held that the State could act to redress the harm it perceived as associated with bias-motivated crimes by punishing bias-motivated offenses more severely.  In Vladimir P., the reviewing court held that the Mitchell decision disposed of the respondent's similar constitutional arguments challenging the Illinois statute… the legislature was free to determine as a matter of sound public policy that bias-motivated crimes create greater harm than identical conduct not motivated by bias and should be punished more harshly. Consequently, we reject defendant's content discrimination argument. 

     Defendant also argues that the hate crime statute chills free expression because individuals will be deterred from expressing unpopular views out of fear that such expression will later be used to justify a hate crime charge. We disagree. The overbreadth doctrine should be used sparingly and only when the constitutional infirmity is both real and substantial. The Mitchell Court rejected identical arguments and held that any possible chilling effects were too speculative to support an overbreadth claim. The first amendment does not prohibit the evidentiary use of speech to establish motive or intent. Similarly, we find defendant's argument speculative, and we cannot conclude that individuals will refrain from expressing controversial beliefs simply because they fear that their statements might be used as evidence of motive if they later commit an offense identified in the hate crime statute. 

Holding
We hold that the hate crime statute is not facially unconstitutional when the predicate offense is disorderly conduct because (1) the statute reaches only conduct and does not punish speech itself; (2) the statute does not impermissibly discriminate based on content; and (3) the statute does not chill the exercise of first amendment rights. Defendant  contends only that the statute is unconstitutional and does not challenge the sufficiency of the evidence against him or assert any other basis for reversal. Accordingly, we affirm defendant's conviction.
Questions for Discussion
1. Summarize the facts in Illinois v. Rokicki. 

2. Why does the defendant claim that the Illinois Hate Crimes Act is unconstitutional?                3. The appellate court holds that the Illinois Hate Crimes Act  regulates conduct rather than speech. Do you agree that the defendant’s language played no role in his decisions to invest.  

4. The defendant claims that the Illinois Hate Crimes Act will detour individuals from expressing controversial views. Do you agree?                                                                              5.  Why does the defendant contend that he was being punished based on his views. Would the defendant have have been prosecuted and convicted had he not made derogatory remarks.   

CHAPTER TWO

Webster v. People of the Virgin Islands, S. Ct. Crim. No. 2012-0012 (V.I. Supreme Ct. 2014). Opinion by: Cabret, J.

Issue

Patrick Webster, Jr., was convicted in the Superior Court of aggravated assault and battery and disturbing the peace, both as acts of domestic violence, and unauthorized use of a vehicle. Webster appeals, arguing that the aggravated assault statute contains unconstitutional sex-based classifications . . .

Facts

On May 4, 2011, at approximately 1 a.m., Webster went into the bedroom of his mother Vernice Webster while she was sleeping to ask for the keys to her car. When she refused, Webster searched the room for the keys while his mother went to the kitchen. When he could not find the keys, Webster grabbed Vernice by the throat and the wrap she was wearing, pulling her back into the bedroom and then repeatedly pushing her down onto her bed, demanding the keys. Still refusing to give Webster the keys, Vernice returned to the kitchen, ending up on the floor with Webster standing over her holding a wine bottle. Webster once again dragged his mother into the bedroom and threw her onto her mattress several more times. Vernice finally retrieved the keys from a bathroom cabinet and gave them to Webster, who disabled the house phone and took Vernice’s cell phone before leaving with the car.
After he left, Vernice went to a neighbor to call 911. Once police arrived, they noticed bruises and minor scratches on her collarbone and forearm, and observed that the bedroom was “ransacked.”
On May 23, 2011, the People filed a five-count Information against Webster, charging him with third-degree assault, the use of a dangerous weapon during the commission of a third degree assault, aggravated assault and battery, and disturbing the peace—all charged as acts of domestic violence under 16 V.I.C. § 91(b)—as well as the unauthorized use of a vehicle. . . . After the trial concluded, the court held that there was not enough evidence to support a conviction for third-degree assault with a deadly weapon or the use of a dangerous weapon during a crime of violence, but entered convictions against Webster for aggravated assault and battery, disturbing the peace, and unauthorized use of a vehicle. The court also found that aggravated assault and disturbing the peace were acts of domestic violence as defined by 16 V.I.C. § 91(b). In a January 27, 2012 Judgment and Commitment, the Superior Court sentenced Webster to a suspended ten-month prison sentence and a $1,000 fine for aggravated assault and battery, a concurrent sixty-day sentence for disturbing the peace, a concurrent one-year suspended sentence for unauthorized use of a vehicle, and placed him on supervised probation for one year.
Webster argues that his conviction for aggravated assault must be reversed because the statute under which he was convicted, 14 V.I.C. § 298(5), violates constitutional principles assuring equal protection of the laws. . . . 

Webster argues that because 14 V.I.C. § 298(5) enhances simple assault to aggravated assault based only on the respective sexes of the attacker and the victim, it violates the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution. . . . The Superior Court entered the conviction under section 298, which enumerates nine aggravating circumstances that enhance a simple assault to an aggravated assault. See 14 V.I.C. § 299(2) (“[w]hoever commits . . . an assault or battery unattended with circumstances of aggravation” commits only simple assault). Webster was convicted under the aggravating circumstance providing that “[w]hoever commits an assault and battery . . . being an adult male, upon the person of a female . . . shall be fined not more than $500 or imprisoned not more than 1 year.” Webster argues that by making his sex an aggravating factor, section 298(5) denies him equal protection of the law.
“The Equal Protection Clause of the Fourteenth Amendment ‘is essentially a direction that all persons similarly situated should be treated alike.’” Here, it is evident that section 298(5) creates a sex-based classification on its face, upgrading an assault from simple to aggravated in all instances in which the defendant is male and the victim is female. While most statutory classifications—such as those contained in tax policy and economic regulations—must meet only rational basis review (rational basis review is satisfied by “any reasonably conceivable state of facts that could provide a rational basis for the classification”), an explicitly sex-based statutory classification—like those based on race, national origin, or alienage—must satisfy heightened constitutional scrutiny.
In the case of a sex-based classification, this heightened level of scrutiny is intermediate. Unlike rational basis review—where it is the defendant’s burden to “negat[e] every conceivable basis that might support the government’s statutory classification”—intermediate scrutiny requires the People to carry the burden of establishing that there is an “exceedingly persuasive justification” for the classification by showing that it “serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives.” We must closely examine the People’s justifications “free of fixed notions concerning the roles and abilities of males and females,” as generalizations and stereotypes about the respective characteristics of men and women cannot satisfy intermediate scrutiny.
The People concedes that it bears the burden of demonstrating the constitutionality of section 298(5) and asserts that “the statute identifies men because of the demonstrable fact that they are physically different from women.” The People also contends that “[t]he Government’s objective in having a gender based statute is to protect women from physically aggressive and overpowering men as was the situation in this case.” The People further insists that the “[L]egislature could easily have determined that assaults and batteries by physically larger and stronger men are more likely to cause greater physical injuries to women than similar assaults by females.” While the People may be correct that the Legislature could have enacted section 298(5) with the aim of protecting women from assaults by physically larger and stronger men, a justification “hypothesized or invented post hoc in response to litigation” cannot meet intermediate scrutiny. Instead, “a tenable justification must describe actual state purposes, not rationalizations for actions in fact differently grounded.”
While it is undoubtedly true that the Legislature “can take into account . . . physical differences when classifying crimes relating to physical violence,” section 298(5) does not do this. Instead, this provision makes any assault committed by a man upon a woman an aggravated assault regardless of the physical differences between the attacker and the victim, providing no additional protections to a man assaulted by a physically stronger woman, or a woman assaulted by a physically stronger woman. By using sex as a proxy for the relative physical characteristics of the attacker and the victim, section 298(5) rests entirely on “archaic and stereotypic notions” that have been specifically rejected by the United States Supreme Court. “[I]f the statutory objective is to . . . ‘protect’ members of one gender because they are presumed to suffer from an inherent handicap or to be innately inferior, the objective itself is illegitimate.” Legislative classifications such as this “carry the inherent risk of reinforcing stereotypes about the ‘proper place’ of women and their need for special protection. Finally, it would seem apparent that if the Legislature’s objective was to take into account “physical differences when classifying crimes relating to physical violence,” this purpose would have been better served by enacting a statute that actually takes into account physical differences in classifying violent crimes. And when governmental objectives are as well-served by a sex-neutral law that does not “carr[y] with it the baggage of sexual stereotypes,” the government “cannot be permitted to classify on the basis of sex.” Therefore, even if the Legislature enacted 14 V.I.C. § 298(5) with the objective of providing greater protections to women who are attacked by physically stronger men, because the statute fails to take into account the relative physical prowess of the attacker and the victim, we cannot say that the “discriminatory means employed are substantially related to the achievement of those objectives.”
Holding

Accordingly, by providing that any assault committed by a male upon a female is automatically aggravated in nature, 14 V.I.C. § 298(5) violates the Equal Protection Clause of the Fourteenth Amendment, and the Superior Court committed error in entering a conviction against Webster under this section.
Questions for Discussion
1.
What is the legal standard used by the Virgin Islands Supreme Court?

2.
Based on this legal standard, why does the court find that the domestic violence statute violates the Equal Protection Clause?

3.
Do you agree with the decision in Webster? Does the statute reflect outmoded stereotypes?
CHAPTER TWO
Does cross burning constitute a true threat?
VIRGINIA v. BLACK

538 U.S. 343 (2003)
Opinion by: O'connor, J.

In this case we consider whether the Commonwealth of Virginia's statute banning cross burning with "an intent to intimidate a person or group of persons" violates the First Amendment. Va. Code Ann. § 18.2-423 (1996)…. It shall be unlawful for any person or persons, with the intent of intimidating any person or group of persons, to burn, or cause to be burned, a cross on the property of another, a highway or other public place. Any person who shall violate any provision of this section shall be guilty of a Class 6 felony. Any such burning of a cross shall be prima facie [presumed to be] evidence of an intent to intimidate a person or group of persons.

Facts

On August 22, 1998, Barry Black led a Ku Klux Klan rally in Carroll County, Virginia. Twenty-five to thirty people attended this gathering, which occurred on private property with the permission of the owner, who was in attendance. …

When the sheriff of Carroll County learned that a Klan rally was occurring in his county, he went to observe it from the side of the road. During the approximately one hour that the sheriff was present, about 40 to 50 cars passed the site, a "few" of which stopped to ask the sheriff what was happening on the property. Eight to ten houses were located in the vicinity of the rally. Rebecca Sechrist, who was related to the owner of the property where the rally took place, "sat and watched to see what [was] going on" from the lawn of her in-laws' house. She looked on as the Klan prepared for the gathering and subsequently conducted the rally itself.

During the rally, Sechrist heard Klan members speak about "what they were" and "what they believed in." The speakers "talked real bad about the blacks and the Mexicans." One speaker told the assembled gathering that "he would love to... randomly shoot the blacks." The speakers also talked about "President Clinton and Hillary Clinton," and about how their tax money "goes to... black people." Sechrist testified that this language made her "very … scared."

At the conclusion of the rally, the crowd circled around a 25- to 30-foot cross. The cross was between 300 and 350 yards away from the road. According to the sheriff, the cross "then all of a sudden … went up in a flame." As the cross burned, the Klan played Amazing Grace over the loudspeakers. Sechrist stated that the cross burning made her feel "awful" and "terrible."

When the sheriff observed the cross burning, he informed his deputy that they needed to "find out who's responsible and explain to them that they cannot do this in the State of Virginia." The sheriff then went down the driveway, entered the rally, and asked "who was responsible for burning the cross." Black responded, "I guess I am because I'm the head of the rally." The sheriff then told Black, "There's a law in the State of Virginia that you cannot burn a cross and I'll have to place you under arrest for this."

Black was charged with burning a cross with the intent of intimidating a person or group of persons…. The jury was instructed that "intent to intimidate means the motivation to intentionally put a person or a group of persons in fear of bodily harm. Such fear must arise from the willful conduct of the accused rather than from some mere temperamental timidity of the victim." The trial court also instructed the jury that "the burning of a cross by itself is sufficient evidence from which you may infer the required intent." … Black objected to this last instruction on First Amendment grounds…. The jury found Black guilty, and fined him $2,500. The Court of Appeals of Virginia affirmed Black's conviction.

On May 2, 1998, respondents Richard Elliott and Jonathan O'Mara, as well as a third individual, attempted to burn a cross on the yard of James Jubilee. Jubilee, an African-American, was Elliott's next-door neighbor in Virginia Beach, Virginia. Four months prior to the incident, Jubilee and his family had moved from California to Virginia Beach. Before the cross burning, Jubilee spoke to Elliott's mother to inquire about shots being fired from behind the Elliott home. Elliott's mother explained to Jubilee that her son shot firearms as a hobby, and that he used the backyard as a firing range.

On the night of May 2, respondents drove a truck onto Jubilee's property, planted a cross, and set it on fire. Their apparent motive was to "get back" at Jubilee for complaining about the shooting in the backyard. Respondents were not affiliated with the Klan. The next morning, as Jubilee was pulling his car out of the driveway, he noticed the partially burned cross approximately 20 feet from his house. After seeing the cross, Jubilee was "very nervous" because he "didn't know what would be the next phase," and because "a cross burned in your yard … tells you that it's just the first round."

Elliott and O'Mara were charged with attempted cross burning and conspiracy to commit cross burning. O'Mara pleaded guilty to both counts, reserving the right to challenge the constitutionality of the cross-burning statute. The judge sentenced O'Mara to 90 days in jail and fined him $2,500. The judge also suspended 45 days of the sentence and $1,000 of the fine…. The jury found Elliott guilty of attempted cross burning and acquitted him of conspiracy to commit cross burning. It sentenced Elliott to 90 days in jail and a $2,500 fine. The Court of Appeals of Virginia affirmed the convictions of both Elliott and O'Mara…. The Supreme Court of Virginia then … held that the statute is unconstitutional.

Issue

Two issues arise. Does the Virginia statute constitute content discrimination in violation of the First Amendment? Is the Virginia statute overbroad in violation of the First Amendment in that it punishes both unprotected speech and a substantial amount of protected speech.

Reasoning

The protections afforded by the First Amendment are not absolute, and we have long recognized that the government may regulate certain categories of expression consistent with the Constitution…. "True threats" encompass those statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals. The speaker need not actually intend to carry out the threat. Rather, a prohibition on true threats "protects individuals from the fear of violence" and "from the disruption that fear engenders," in addition to protecting people "from the possibility that the threatened violence will occur." Intimidation in the constitutionally proscribable sense of the word is a type of true threat, where a speaker directs a threat to a person or group of persons with the intent of placing the victim in fear of bodily harm or death. Respondents do not contest that some cross burnings fit within this meaning of intimidating speech, and rightly so.... [T]he history of cross burning in this country shows that cross burning is often intimidating, intended to create a pervasive fear in victims that they are a target of violence.

The Supreme Court of Virginia ruled that… the Virginia's statute does not run afoul of the First Amendment insofar as it bans cross burning with intent to intimidate. Unlike the statute at issue in R. A. V., the Virginia statute does not single out for opprobrium only that speech directed toward "one of the specified disfavored topics." It does not matter whether an individual burns a cross with intent to intimidate because of the victim's race, gender, or religion, or because of the victim's "political affiliation, union membership, or homosexuality." Moreover, as a factual matter it is not true that cross burners direct their intimidating conduct solely to racial or religious minorities…. Indeed, in the case of Elliott and O'Mara, it is at least unclear whether the respondents burned a cross due to racial animus…. The First Amendment permits Virginia to outlaw cross burnings done with the intent to intimidate because burning a cross is a particularly virulent form of intimidation.…

The Supreme Court of Virginia [also] ruled … that Virginia's cross-burning statute was unconstitutionally overbroad due to its provision stating that "any such burning of a cross shall be prima facie evidence (a fact presumed to be true unless disproved) of an intent to intimidate a person or group of persons." The court in Barry Black's case … instructed the jury that the provision means: "The burning of a cross, by itself, is sufficient evidence from which you may infer the required intent." … The prima facie evidence provision … renders the statute unconstitutional. The prima facie evidence provision permits a jury to convict in every cross-burning case in which defendants exercise their constitutional right not to put on a defense. And even where a defendant like Black presents a defense, the prima facie evidence provision makes it more likely that the jury will find an intent to intimidate regardless of the particular facts of the case. The provision permits the Commonwealth to arrest, prosecute, and convict a person based solely on the fact of cross burning itself.

It is apparent that the provision as so interpreted "would create an unacceptable risk of the suppression of ideas." The act of burning a cross may mean that a person is engaging in constitutionally proscribable intimidation. But that same act may mean only that the person is engaged in core political speech. The prima facie evidence provision in this statute blurs the line between these two meanings of a burning cross. As interpreted by the jury instruction, the provision chills constitutionally protected political speech because of the possibility that a State will prosecute—and potentially convict—somebody engaging only in lawful political speech at the core of what the First Amendment is designed to protect.

As the history of cross burning indicates, a burning cross is not always intended to intimidate. Rather, sometimes the cross burning is a statement of ideology, a symbol of group solidarity. It is a ritual used at Klan gatherings, and it is used to represent the Klan itself. Thus, "burning a cross at a political rally would almost certainly be protected expression." Indeed, occasionally a person who burns a cross does not intend to express either a statement of ideology or intimidation….

Holding

The prima facie provision makes no effort to distinguish among these different types of cross burnings. It does not distinguish between a cross burning done with the purpose of creating anger or resentment and a cross burning done with the purpose of threatening or intimidating a victim. It does not distinguish between a cross burning at a public rally or a cross burning on a neighbor's lawn. It does not treat the cross burning directed at an individual differently from the cross burning directed at a group of like-minded believers. It allows a jury to treat a cross burning on the property of another with the owner's acquiescence in the same manner as a cross burning on the property of another without the owner's permission…. [T]he prima facie evidence provision can "skew jury deliberations toward conviction in cases where the evidence of intent to intimidate is relatively weak and arguably consistent with a solely ideological reason for burning." …

It may be true that a cross burning, even at a political rally, arouses a sense of anger or hatred among the vast majority of citizens who see a burning cross. But this sense of anger or hatred is not sufficient to ban all cross burnings…. The prima facie evidence provision in this case ignores all of the contextual factors that are necessary to decide whether a particular cross burning is intended to intimidate. The First Amendment does not permit such a shortcut.

With respect to Barry Black, we agree with the Supreme Court of Virginia that his conviction cannot stand, and we affirm the judgment of the Supreme Court of Virginia. With respect to Elliott and O'Mara, we vacate the judgment of the Supreme Court of Virginia, and remand the case for further proceedings.

Dissenting, Thomas, J.
The world's oldest, most persistent terrorist organization is not European or even Middle Eastern in origin. Fifty years before the Irish Republican Army was organized, a century before Al Fatah declared its holy war on Israel, the Ku Klux Klan was actively harassing, torturing and murdering in the United States. Today... its members remain fanatically committed to a course of violent opposition to social progress and racial equality in the United States … Such methods typically include cross burning—"a tool for the intimidation and harassment of racial minorities, Catholics, Jews, Communists and any other groups hated by the Klan."... In our culture, cross burning has almost invariably meant lawlessness and understandably instills in its victims well-grounded fear of physical violence…. Accordingly, this statute prohibits only conduct, not expression. And, just as one cannot burn down someone's house to make a political point and then seek refuge in the First Amendment, those who hate cannot terrorize and intimidate to make their point. In light of my conclusion that the statute here addresses only conduct, there is no need to analyze it under any of our First Amendment tests….

Questions for Discussion

1. Why is cross burning considered to constitute a true threat?

2 Consider the facts on which the conviction of Richard Elliot and Jonathan O'Mara were based. Did they possess the required intent to intimidate as required under Va. Code Ann. § 18.2-423 (1996)? What was the message that Elliot and O'Mara sought to convey to James Jubilee? Consider a hypothetical situation in which Jubilee was a recent immigrant to the United States from Africa and had no knowledge of the history or significance of cross burning.

3. What were the facts on which Barry Black's conviction was based? What would his attorney argue concerning whether Black possessed intent to intimidate by putting a person or a group of persons in fear of bodily harm? Explain how Black's conviction may have been influenced by the trial court's instruction on intent. Why did the U.S. Supreme Court rule that Black had been improperly convicted?

4. The Supreme Court ruled that the prima facie provision risked that a defendant would be convicted based on protected speech. Is this really the case? Why would an innocent defendant not merely demonstrate at trial that he or she did not possess intent to intimidate?

 5. Is the burning of a cross speech? In a dissent, Justice Thomas argues that cross burning is an illegal, intimidating action rather than racist speech. Do you agree? Under Justice Thomas's approach, could you be criminally convicted for burning a cross as part of a football pep rally?

6. Would the Court uphold a statute prohibiting the display of the Nazi swastika? What if the swastika was displayed in a march through a Jewish community?

 7.  Critics contend that "fighting words" and "threats" are too far removed from action to be punished. Is Black being punished based on the content of his thoughts?

 8. Should racial violence be prevented through the prosecution and punishment of actual hate crimes rather than by legally regulating symbolic activities such as cross burning?

CHAPTER TWO
IS THE PICKETING OF A MILITARY FUNERAL PROTECTED UNDER THE FIRST AMENDMENT FREEDOM OF EXPRESSION?
SNYDER V. PHELPS
____U.S.___ (2011)
Issue

A jury held members of the Westboro Baptist Church liable for millions of dollars in damages for picketing near a soldier’s funeral service. The picket signs reflected the church’s view that the United States is overly tolerant of sin and that God kills American soldiers as punishment. The question presented is whether the First Amendment shields the church members from tort liability for their speech in this case. 

Facts

Fred Phelps founded the Westboro Baptist Church in Topeka, Kansas, in 1955. The church’s congregation believes that God hates and punishes the United States for its tolerance of homosexuality, particularly in America’s military. The church frequently communicates its views by picketing, often at military funerals. In the more than 20 years that the members of Westboro Baptist have publicized their message, they have picketed nearly 600 funerals.                                                                                                                     
     Marine Lance Corporal Matthew Snyder was killed in Iraq in the line of duty. Lance Corporal Snyder’s father selected the Catholic church in the Snyders’ hometown of Westminster, Maryland, as the site for his son’s funeral. Local newspapers provided notice of the time and location of the service.                                                                             Phelps became aware of Matthew Snyder’s funeral and decided to travel to Maryland with six other Westboro Baptist parishioners (two of his daughters and four of his grandchildren) to picket. On the day of the memorial service, the Westboro congregation members picketed on public land adjacent to public streets near the Maryland State House, the United States Naval Academy, and Matthew Snyder’s funeral. The Westboro picketers carried signs that were largely the same at all three locations. They stated, for instance: “God Hates the USA/Thank God for 9/11,” “America is Doomed,” “Don’t Pray for the USA,” “Thank God for IEDs,” “Thank God for Dead Soldiers,” “Pope in Hell,” “Priests Rape Boys,” “God Hates Fags,” “You’re Going to Hell,” and “God Hates You.”       The church had notified the authorities in advance of its intent to picket at the time of the funeral, and the picketers complied with police instructions in staging their demonstration. The picketing took place within a 10- by 25-foot plot of public land adjacent to a public street, behind a temporary fence.. That plot was approximately 1,000 feet from the church where the funeral was held. Several buildings separated the picket site from the church.. The Westboro picketers displayed their signs for about 30 minutes before the funeral began and sang hymns and recited Bible verses. None of the picketers entered church property or went to the cemetery. They did not yell or use profanity, and there was no violence associated with the picketing.                                                               
     The funeral procession passed within 200 to 300 feet of the picket site. Although Snyder testified that he could see the tops of the picket signs as he drove to the funeral, he did not see what was written on the signs until later that night, while watching a news broadcast covering the event.                                                                                               
     Snyder filed suit against Phelps, Phelps’s daughters, and the Westboro Baptist Church (collectively Westboro or the church) in the United States District Court for the District of Maryland under that court’s diversity jurisdiction. Snyder alleged five state tort law claims: defamation, publicity given to private life, intentional infliction of emotional distress, intrusion upon seclusion, and civil conspiracy. Westboro moved for summary judgment contending, in part, that the church’s speech was insulated from liability by the First Amendment.  

     We noted a short time ago, in considering whether public employee speech addressed a matter of public concern, that “the boundaries of the public concern test are not well defined.” Although that remains true today, we have articulated some guiding principles, principles that accord broad protection to speech to ensure that courts themselves do not become inadvertent censors.                                                                                                         Speech deals with matters of public concern when it can “be fairly considered as relating to any matter of political, social, or other concern to the community,” or when it “is a subject of legitimate news interest; that is, a subject of general interest and of value and concern to the public,” The arguably “inappropriate or controversial character of a statement is irrelevant to the question whether it deals with a matter of public concern.”             
     Our opinion in Dun & Bradstreet , on the other hand, provides an example of speech of only private concern. In that case we held, as a general matter, that information about a particular individual’s credit report “concerns no public issue.” 472 U. S.,749 (1985). The content of the report, we explained, “was speech solely in the individual interest of the speaker and its specific business audience.” That was confirmed by the fact that the particular report was sent to only five subscribers to the reporting service, who were bound not to disseminate it further.  To cite another example, we concluded in San Diego v. Roe that, in the context of a government employer regulating the speech of its employees, videos of an employee engaging in sexually explicit acts did not address a public concern; the videos “did nothing to inform the public about any aspect of the [employing agency’s] functioning or operation.” 543 U. S.,___(2004).                                         Deciding whether speech is of public or private concern requires us to examine the “ ‘content, form, and context’ ” of that speech, “ ‘as revealed by the whole record.’ ” As in other First Amendment cases, the court is obligated “to ‘make an independent examination of the whole record’ in order to make sure that ‘the judgment does not constitute a forbidden intrusion on the field of free expression.’ ” In considering content, form, and context, no factor is dispositive, and it is necessary to evaluate all the circumstances of the speech, including what was said, where it was said, and how it was said.                                                                                                                                        
     The “content” of Westboro’s signs plainly relates to broad issues of interest to society at large, rather than matters of “purely private concern.”. The placards read “God Hates the USA/Thank God for 9/11,” “America is Doomed,” “Don’t Pray for the USA,” “Thank God for IEDs,” “Fag Troops,” “Semper Fi Fags,” “God Hates Fags,” “Maryland Taliban,” “Fags Doom Nations,” “Not Blessed Just Cursed,” “Thank God for Dead Soldiers,” “Pope in Hell,” “Priests Rape Boys,” “You’re Going to Hell,” and “God Hates You.”. While these messages may fall short of refined social or political commentary, the issues they highlight—the political and moral conduct of the United States and its citizens, the fate of our Nation, homosexuality in the military, and scandals involving the Catholic clergy—are matters of public import. The signs certainly convey Westboro’s position on those issues, in a manner designed, unlike the private speech in Dun & Bradstreet , to reach as broad a public audience as possible. And even if a few of the signs—such as “You’re Going to Hell” and “God Hates You”—were viewed as containing messages related to Matthew Snyder or the Snyders specifically, that would not change the fact that the overall thrust and dominant theme of Westboro’s demonstration spoke to broader public issues. 

     Apart from the content of Westboro’s signs, Snyder contends that the “context” of the speech—its connection with his son’s funeral—makes the speech a matter of private rather than public concern. The fact that Westboro spoke in connection with a funeral, however, cannot by itself transform the nature of Westboro’s speech. Westboro’s signs, displayed on public land next to a public street, reflect the fact that the church finds much to condemn in modern society. Its speech is “fairly characterized as constituting speech on a matter of public concern,” and the funeral setting does not alter that conclusion.       
    Snyder argues that the church members in fact mounted a personal attack on Snyder and his family, and then attempted to “immunize their conduct by claiming that they were actually protesting the United States’ tolerance of homosexuality or the supposed evils of the Catholic Church.”  We are not concerned in this case that Westboro’s speech on public matters was in any way contrived to insulate speech on a private matter from liability. Westboro had been actively engaged in speaking on the subjects addressed in its picketing long before it became aware of Matthew Snyder, and there can be no serious claim that Westboro’s picketing did not represent its “honestly believed” views on public issues.  There was no pre-existing relationship or conflict between Westboro and Snyder that might suggest Westboro’s speech on public matters was intended to mask an attack on Snyder over a private matter.                                                                                                
     Snyder goes on to argue that Westboro’s speech should be afforded less than full First Amendment protection “not only because of the words” but also because the church members exploited the funeral “as a platform to bring their message to a broader audience.” There is no doubt that Westboro chose to stage its picketing at the Naval Academy, the Maryland State House, and Matthew Snyder’s funeral to increase publicity for its views and because of the relation between those sites and its views—in the case of the military funeral, because Westboro believes that God is killing American soldiers as punishment for the Nation’s sinful policies.                                                                                Westboro’s choice to convey its views in conjunction with Matthew Snyder’s funeral made the expression of those views particularly hurtful to many, especially to Matthew’s father. The record makes clear that the applicable legal term—“emotional distress”—fails to capture fully the anguish Westboro’s choice added to Mr. Snyder’s already incalculable grief. But Westboro conducted its picketing peacefully on matters of public concern at a public place adjacent to a public street. Such space occupies a “special position in terms of First Amendment First Amendment protection.” “[W]e have repeatedly referred to public streets as the archetype of a traditional public forum,” noting that “ ‘[t]ime out of mind’ public streets and sidewalks have been used for public assembly and debate.”                                                                                                                       That said, “[e]ven protected speech is not equally permissible in all places and at all times.” Westboro’s choice of where and when to conduct its picketing is not beyond the Government’s regulatory reach—it is “subject to reasonable time, place, or manner restrictions” that are consistent with the standards announced in this Court’s precedents.. Maryland now has a law imposing restrictions on funeral picketing, Md. Crim. Law Code Ann. §10–205 as do 43 other States and the Federal Government.. To the extent these laws are content neutral, they raise very different questions from the tort verdict at issue in this case. Maryland’s law, however, was not in effect at the time of the events at issue here, so we have no occasion to consider how it might apply to facts such as those before us, or whether it or other similar regulations are constitutional. 

     We have identified a few limited situations where the location of targeted picketing can be regulated under provisions that the Court has determined to be content neutral. For example, we upheld a ban on picketing “before or about” a particular residence. We also approved an injunction requiring a buffer zone between protesters and an abortion clinic entrance. The facts here are obviously quite different, both with respect to the activity being regulated and the means of restricting those activities.                                                          Simply put, the church members had the right to be where they were. Westboro alerted local authorities to its funeral protest and fully complied with police guidance on where the picketing could be staged. The picketing was conducted under police supervision some 1,000 feet from the church, out of the sight of those at the church. The protest was not unruly; there was no shouting, profanity, or violence.                                     
     The record confirms that any distress occasioned by Westboro’s picketing turned on the content and viewpoint of the message conveyed, rather than any interference with the funeral itself. A group of parishioners standing at the very spot where Westboro stood, holding signs that said “God Bless America” and “God Loves You,” would not have been subjected to liability. It was what Westboro said that exposed it to tort damages.                             Given that Westboro’s speech was at a public place on a matter of public concern, that speech is entitled to “special protection” under the First Amendment. Such speech cannot be restricted simply because it is upsetting or arouses contempt. “If there is a bedrock principle underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable.”. Indeed, “the point of all speech protection … is to shield just those choices of content that in someone’s eyes are misguided, or even hurtful.”                                         
      The jury here was instructed that it could hold Westboro liable for intentional infliction of emotional distress based on a finding that Westboro’s picketing was “outrageous.” “Outrageousness,” however, is a highly malleable standard with “an inherent subjectiveness about it which would allow a jury to impose liability on the basis of the jurors’ tastes or views, or perhaps on the basis of their dislike of a particular expression.” In a case such as this, a jury is “unlikely to be neutral with respect to the content of [the] speech,” posing “a real danger of becoming an instrument for the suppression of … ‘vehement, caustic, and sometimes unpleasan[t]’ ” expression. Such a risk is unacceptable; “in public debate [we] must tolerate insulting, and even outrageous, speech in order to provide adequate ‘breathing space’ to the freedoms protected by the First Amendment.” What Westboro said, in the whole context of how and where it chose to say it, is entitled to “special protection” under the First Amendment  and that protection cannot be overcome by a jury finding that the picketing was outrageous.           
      For all these reasons, the jury verdict imposing tort liability on Westboro for intentional infliction of emotional distress must be set aside.                                                    
     The jury also found Westboro liable for the state law torts of intrusion upon seclusion and civil conspiracy. The Court of Appeals did not examine these torts independently of the intentional infliction of emotional distress tort. Instead, the Court of Appeals reversed the District Court wholesale, holding that the judgment wrongly “attache[d] tort liability to constitutionally protected speech.”                                                                                                     Snyder argues that even assuming Westboro’s speech is entitled to First Amendment protection generally, the church is not immunized from liability for intrusion upon seclusion because Snyder was a member of a captive audience at his son’s funeral. We do not agree. In most circumstances, “the Constitution does not permit the government to decide which types of otherwise protected speech are sufficiently offensive to require protection for the unwilling listener or viewer. Rather, … the burden normally falls upon the viewer to avoid further bombardment of [his] sensibilities simply by averting [his] eyes.  As a result, “[t]he ability of government, consonant with the Constitution, to shut off discourse solely to protect others from hearing it is … dependent upon a showing that substantial privacy interests are being invaded in an essentially intolerable manner.”                 
     As a general matter, we have applied the captive audience doctrine only sparingly to protect unwilling listeners from protected speech. For example, we have upheld a statute allowing a homeowner to restrict the delivery of offensive mail to his home, and an ordinance prohibiting picketing “before or about” any individual’s residence,                               
     Here, Westboro stayed well away from the memorial service. Snyder could see no more than the tops of the signs when driving to the funeral. And there is no indication that the picketing in any way interfered with the funeral service itself. We decline to expand the captive audience doctrine to the circumstances presented here.                               Because we find that the First Amendment bars Snyder from recovery for intentional infliction of emotional distress or intrusion upon seclusion—the alleged unlawful activity Westboro conspired to accomplish—we must likewise hold that Snyder cannot recover for civil conspiracy based on those torts.                                                                                   Holding                                                                                                                                           Our holding today is narrow. We are required in First Amendment cases to carefully review the record, and the reach of our opinion here is limited by the particular facts before us. As we have noted, “the sensitivity and significance of the interests presented in clashes between First Amendment and [state law] rights counsel relying on limited principles that sweep no more broadly than the appropriate context of the instant case.”      
       Westboro believes that America is morally flawed; many Americans might feel the same about Westboro. Westboro’s funeral picketing is certainly hurtful and its con-tribution to public discourse may be negligible. But Westboro addressed matters of public import on public property, in a peaceful manner, in full compliance with the guidance of local officials. The speech was indeed planned to coincide with Matthew Snyder’s funeral, but did not itself disrupt that funeral, and Westboro’s choice to conduct its picketing at that time and place did not alter the nature of its speech.                                               Speech is powerful. It can stir people to action, move them to tears of both joy and sorrow, and—as it did here—inflict great pain. On the facts before us, we cannot react to that pain by punishing the speaker. As a Nation we have chosen a different course—to protect even hurtful speech on public issues to ensure that we do not stifle public debate. That choice requires that we shield Westboro from tort liability for its picketing in this case. 

Breyer, J. concurring

Westboro’s means of communicating its views consisted of picketing in a place where picketing was lawful and in compliance with all police directions. The picketing could not be seen or heard from the funeral ceremony itself. And Snyder testified that he saw no more than the tops of the picketers’ signs as he drove to the funeral. To uphold the application of state law in these circumstances would punish Westboro for seeking to communicate its views on matters of public concern without proportionately advancing the State’s interest in protecting its citizens against severe emotional harm. Consequently, the First Amendment protects Westboro. As I read the Court’s opinion, it holds no more. 

 

Alito, J. dissenting

Our profound national commitment to free and open debate is not a license for the vicious verbal assault that occurred in this case. 

  Petitioner Albert Snyder is not a public figure. He is simply a parent whose son, Marine Lance Corporal Matthew Snyder, was killed in Iraq. Mr. Snyder wanted what is surely the right of any parent who experiences such an incalculable loss: to bury his son in peace. But respondents, members of the Westboro Baptist Church, deprived him of that elementary right. They first issued a press release and thus turned Matthew’s funeral into a tumultuous media event. They then appeared at the church, approached as closely as they could without trespassing, and launched a malevolent verbal attack on Matthew and his family at a time of acute emotional vulnerability. As a result, Albert Snyder suffered severe and lasting emotional injury. The Court now holds that the First Amendment protected respondents’ right to brutalize Mr. Snyder. I cannot agree.                                                 Respondents and other members of their church have strong opinions on certain moral, religious, and political issues, and the First Amendment ensures that they have almost limitless opportunities to express their views. They may write and distribute books, articles, and other texts; they may create and disseminate video and audio recordings; they may circulate petitions; they may speak to individuals and groups in public forums and in any private venue that wishes to accommodate them; they may picket peacefully in countless locations; they may appear on television and speak on the radio; they may post messages on the Internet and send out e-mails. And they may express their views in terms that are “uninhibited,” “vehement,” and “caustic.”                               
     It does not follow, however, that they may intentionally inflict severe emotional injury on private persons at a time of intense emotional sensitivity by launching vicious verbal attacks that make no contribution to public debate. To protect against such injury, “most if not all jurisdictions” permit recovery in tort for the intentional infliction of emotional distress (or IIED).                                                                                                                                  This is a very narrow tort with requirements that “are rigorous, and difficult to satisfy.” To recover, a plaintiff must show that the conduct at issue caused harm that was truly severe. A plaintiff must also establish that the defendant’s conduct was “ ‘so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.’ ”  lthough the elements of the IIED tort are difficult to meet, respondents long ago abandoned any effort to show that those tough standards were not satisfied here. On appeal, they chose not to contest the sufficiency of the evidence.. They did not dispute that Mr. Snyder suffered “ ‘wounds that are truly severe and incapable of healing themselves.’ ” Nor did they dispute that their speech was “ ‘so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.’ Instead, they maintained that the First Amendment gave them a license to engage in such conduct. They are wrong.                                                                                                                                 It is well established that a claim for the intentional infliction of emotional distress can be satisfied by speech. Indeed, what has been described as “[t]he leading case” recognizing this tort involved speech. And although this Court has not decided the question, I think it is clear that the First Amendment does not entirely preclude liability for the intentional infliction of emotional distress by means of speech.                                                This Court has recognized that words may “by their very utterance inflict injury” and that the First Amendment does not shield utterances that form “no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.  When grave injury is intentionally inflicted by means of an attack like the one at issue here, the First Amendment should not interfere with recovery.                                                 In this case, respondents brutally attacked Matthew Snyder, and this attack, which was almost certain to inflict injury, was central to respondents’ well-practiced strategy for attracting public attention.  On the morning of Matthew Snyder’s funeral, respondents could have chosen to stage their protest at countless locations. They could have picketed the United States Capitol, the White House, the Supreme Court, the Pentagon, or any of the more than 5,600 military recruiting stations in this country. They could have returned to the Maryland State House or the United States Naval Academy, where they had been the day before. They could have selected any public road where pedestrians are allowed. (There are more than 4,000,000 miles of public roads in the United States. They could have staged their protest in a public park. (There are more than 20,000 public parks in this country.They could have chosen any Catholic church where no funeral was taking place. (There are nearly 19,000 Catholic churches in the United States.) But of course, a small group picketing at any of these locations would have probably gone unnoticed.        
     The Westboro Baptist Church, however, has devised a strategy that remedies this problem. As the Court notes, church members have protested at nearly 600 military funerals.  They have also picketed the funerals of police officers, firefighters, and the victims of natural disasters, accidents, and shocking crimes. And in advance of these protests, they issue press releases to ensure that their protests will attract public attention.      This strategy works because it is expected that respondents’ verbal assaults will wound the family and friends of the deceased and because the media is irresistibly drawn to the sight of persons who are visibly in grief. The more outrageous the funeral protest, the more publicity the Westboro Baptist Church is able to obtain. Thus, when the church recently announced its intention to picket the funeral of a 9-year-old girl killed in the shooting spree in Tucson—proclaiming that she was “better off dead”—their announcement was national news, and the church was able to obtain free air time on the radio in exchange for canceling its protest.  Similarly, in 2006, the church got air time on a talk radio show in exchange for canceling its threatened protest at the funeral of five Amish girls killed by a crazed gunman.                                                                                                 In this case, respondents implemented the Westboro Baptist Church’s publicity-seeking strategy. Their press release stated that they were going “to picket the funeral of Lance Cpl. Matthew A. Snyder” because “God Almighty killed Lance Cpl. Snyder. He died in shame, not honor—for a fag nation cursed by God … . Now in Hell—sine die.”  This announcement guaranteed that Matthew’s funeral would be transformed into a raucous media event and began the wounding process. It is well known that anticipation may heighten the effect of a painful event.                                                                                           On the day of the funeral, respondents, true to their word, displayed placards that conveyed the message promised in their press release. Signs stating “God Hates You” and “Thank God for Dead Soldiers” reiterated the message that God had caused Matthew’s death in retribution for his sins. Others, stating “You’re Going to Hell” and “Not Blessed Just Cursed,” conveyed the message that Matthew was “in Hell—sine die.”      Even if those who attended the funeral were not alerted in advance about respondents’ intentions, the meaning of these signs would not have been missed. Since respondents chose to stage their protest at Matthew Snyder’s funeral and not at any of the other countless available venues, a reasonable person would have assumed that there was a connection between the messages on the placards and the deceased. Moreover, since a church funeral is an event that naturally brings to mind thoughts about the afterlife, some of respondents’ signs— e.g ., “God Hates You,” “Not Blessed Just Cursed,” and “You’re Going to Hell”—would have likely been interpreted as referring to God’s judgment of the deceased.                                                                                                                                             Other signs would most naturally have been understood as suggesting—falsely—that Matthew was gay. Homosexuality was the theme of many of the signs. There were signs. reading “God Hates Fags,” “Semper Fi Fags,” “Fags Doom Nations,” and “Fag Troops.”  Another placard depicted two men engaging in anal intercourse. A reasonable bystander seeing those signs would have likely concluded that they were meant to suggest that the deceased was a homosexual.                                                                                                            After the funeral, the Westboro picketers reaffirmed the meaning of their protest. They posted an online account entitled “The Burden of Marine Lance Cpl. Matthew A. Snyder. The Visit of Westboro Baptist Church to Help the Inhabitants of Maryland Connect the Dots!” Belying any suggestion that they had simply made general comments about homosexuality, the Catholic Church, and the United States military, the “epic” addressed the Snyder family directly: 

     “God blessed you, Mr. and Mrs. Snyder, with a resource and his name was Matthew. He was an arrow in your quiver! In thanks to God for the comfort the child could bring you, you had a DUTY to prepare that child to serve the LORD his GOD—PERIOD! You did JUST THE OPPOSITE—you raised him for the devil. 

     “Albert and Julie RIPPED that body apart and taught Matthew to defy his Creator, to divorce, and to commit adultery. They taught him how to support the largest pedophile machine in the history of the entire world, the Roman Catholic monstrosity. Every dime they gave the Roman Catholic monster they condemned their own souls. They also, in supporting satanic Catholicism, taught Matthew to be an idolater. 

     “Then after all that they sent him to fight for the United States of Sodom, a filthy country that is in lock step with his evil, wicked, and sinful manner of life, putting him in the cross hairs of a God that is so mad He has smoke coming from his nostrils and fire from his mouth! How dumb was that?”. 

     In light of this evidence, it is abundantly clear that respondents, going far beyond commentary on matters of public concern, specifically attacked Matthew Snyder because (1) he was a Catholic and (2) he was a member of the United States military. Both Matthew and petitioner were private figures, and this attack was not speech on a matter of public concern. While commentary on the Catholic Church or the United States military constitutes speech on matters of public concern, speech regarding Matthew Snyder’s purely private conduct does not.                                                                                           
     The Court concludes that respondents’ speech was protected by the  First  Amendment for essentially three reasons, but none is sound.                                                                        First—and most important—the Court finds that “the overall thrust and dominant theme of [their] demonstration spoke to” broad public issues.  As I have attempted to show, this portrayal is quite inaccurate; respondents’ attack on Matthew was of central importance. But in any event, I fail to see why actionable speech should be immunized simply because it is interspersed with speech that is protected. The First Amendment allows recovery for defamatory statements that are interspersed with nondefamatory statements on matters of public concern, and there is no good reason why respondents’ attack on Matthew Snyder and his family should be treated differently.                                      
     Second, the Court suggests that respondents’ personal attack on Matthew Snyder is entitled to First Amendment protection because it was not motivated by a private grudge,  but I see no basis for the strange distinction that the Court appears to draw. Respondents’ motivation—“to increase publicity for its views,” —did not transform their statements attacking the character of a private figure into statements that made a contribution to debate on matters of public concern. Nor did their publicity-seeking motivation soften the sting of their attack. And as far as culpability is concerned, one might well think that wounding statements uttered in the heat of a private feud are less, not more, blameworthy than similar statements made as part of a cold and calculated strategy to slash a stranger as a means of attracting public attention.                                                                                               Third, the Court finds it significant that respondents’ protest occurred on a public street, but this fact alone should not be enough to preclude IIED liability. To be sure, statements made on a public street may be less likely to satisfy the elements of the IIED tort than statements made on private property, but there is no reason why a public street in close proximity to the scene of a funeral should be regarded as a free-fire zone in which otherwise actionable verbal attacks are shielded from liability. If the First Amendment permits the States to protect their residents from the harm inflicted by such attacks—and the Court does not hold otherwise—then the location of the tort should not be dispositive. A physical assault may occur without trespassing; it is no defense that the perpetrator had “the right to be where [he was].” See ante , at 11. And the same should be true with respect to unprotected speech. Neither classic “fighting words” nor defamatory statements are immunized when they occur in a public place, and there is no good reason to treat a verbal assault based on the conduct or character of a private figure like Matthew Snyder any differently. 

     One final comment about the opinion of the Court is in order. The Court suggests that the wounds inflicted by vicious verbal assaults at funerals will be prevented or at least mitigated in the future by new laws that restrict picketing within a specified distance of a funeral.  It is apparent, however, that the enactment of these laws is no substitute for the protection provided by the established IIED tort; according to the Court, the verbal attacks that severely wounded petitioner in this case complied with the new Maryland law regulating funeral picketing. And there is absolutely nothing to suggest that Congress and the state legislatures, in enacting these laws, intended them to displace the protection provided by the well-established IIED tort.                                                                                        The real significance of these new laws is not that they obviate the need for IIED protection. Rather, their enactment dramatically illustrates the fundamental point that funerals are unique events at which special protection against emotional assaults is in order. At funerals, the emotional well-being of bereaved relatives is particularly vulnerable.. Exploitation of a funeral for the purpose of attracting public attention “intrud[es] upon their … grief,”  and may permanently stain their memories of the final moments before a loved one is laid to rest. Allowing family members to have a few hours of peace without harassment does not undermine public debate. I would therefore hold that, in this setting, the First Amendment permits a private figure to recover for the intentional infliction of emotional distress caused by speech on a matter of private concern.                                                                                                                                           Respondents’ outrageous conduct caused petitioner great injury, and the Court now compounds that injury by depriving petitioner of a judgment that acknowledges the wrong he suffered. In order to have a society in which public issues can be openly and vigorously debated, it is not necessary to allow the brutalization of innocent victims like petitioner. I therefore respectfully dissent. 

 Questions for Discussion 
1.What is required for a plaintiff to establish the intentional infliction of emotional distress.                                                                                                                                       2. Can you explain why the jury convicted the Westboro Church of the intentional infliction of emotional distress?                                                                                                     3. Why did the Supreme Court hold that the Westoro Church’s  speech  did not constitution the intentional infliection of emotional distress?                                                  4. Explain the reason that Justice Alito dissented from the majority opinion.                       5,  What fact or facts are most important for understanding the Court’s decision?
CHAPTER TWO
ARE DEPICTIONS OF ANIMAL CRUELTY PROTECTED UNDER THE FIRST AMENDMENT?  
UNITED STATES V. STEVENS 
___U.S.____ (2010)
Roberts, J.
Issue
Congress enacted 18 U.S.C. Section 48 to criminalize the commercial creation, sale, or possession of certain depictions of animal cruelty. The statute does not address underlying acts harmful to animals, but only portrayals of such conduct. The question presented is whether the prohibition in the statute is consistent with the freedom of speech guaranteed by the First Amendment.                                                                         
Facts                                                                                                                                     Section 48 establishes a criminal penalty of up to five years in prison for anyone who knowingly "creates, sells, or possesses a depiction of animal cruelty," if done "for commercial gain" in interstate or foreign commerce. Section 48(a). A depiction of "animal cruelty" is defined as one "in which a living animal is intentionally maimed, mutilated, tortured, wounded, or killed," if that conduct violates federal or state law where "the creation, sale, or possession takes place." Section 48(c)(1). In what is referred to as the "exceptions clause," the law exempts from prohibition any depiction "that has serious religious, political, scientific, educational, journalistic, historical, or artistic value." Section 48(b).  Section 48 reads as follows:

§ 48. Depictions of Animal Cruelty

(a) Creation, Sale, or Possession.— Whoever knowingly creates, sells, or possesses a depiction of animal cruelty with the intention of placing that depiction in interstate or foreign commerce for commercial gain, shall be fined under this title or imprisoned not more than 5 years, or both. 
(b) Exception.— Subsection (a) does not apply to any depiction that has serious religious, political, scientific, educational, journalistic, historical, or artistic value. 
(c) Definitions.— In this section— 
(1) the term “depiction of animal cruelty” means any visual or auditory depiction, including any photograph, motion-picture film, video recording, electronic image, or sound recording of conduct in which a living animal is intentionally maimed, mutilated, tortured, wounded, or killed, if such conduct is illegal under Federal law or the law of the State in which the creation, sale, or possession takes place, regardless of whether the maiming, mutilation, torture, wounding, or killing took place in the State; and 
(2) the term “State” means each of the several States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and any other commonwealth, territory, or possession of the United States. 

 The legislative background of Section 48 focused primarily on the interstate market for "crush videos." According to the House Committee Report on the bill, such videos feature the intentional torture and killing of helpless animals, including cats, dogs, monkeys, mice, and hamsters. Crush videos often depict women slowly crushing animals to death "with their bare feet or while wearing high heeled shoes," sometimes while "talking to the animals in a kind of dominatrix patter" over "[t]he cries and squeals of the animals, obviously in great pain." Apparently these depictions "appeal to persons with a very specific sexual fetish who find them sexually arousing or otherwise exciting." The acts depicted in crush videos are typically prohibited by the animal cruelty laws enacted by all 50 States and the District of Columbia. But crush videos rarely disclose the participants' identities, inhibiting prosecution of the underlying conduct. 
     This case, however, involves an application of Section 48 to depictions of animal fighting. Dog fighting, for example, is unlawful in all 50 States and the District of Columbia, and has been restricted by federal law since 1976. Respondent Robert J. Stevens ran a business, "Dogs of Velvet and Steel," and an associated Web site, through which he sold videos of pit bulls engaging in dogfights and attacking other animals. Among these videos were Japan Pit Fights and Pick-A-Winna: A Pit Bull Documentary, which include contemporary footage of dogfights in Japan (where such conduct is allegedly legal) as well as footage of American dogfights from the 1960's and 1970's. A third video, Catch Dogs and Country Living, depicts the use of pit bulls to hunt wild boar, as well as a "gruesome" scene of a pit bull attacking a domestic farm pig. On the basis of these videos, Stevens was indicted on three counts of violating  Section 48.
    Stevens moved to dismiss the indictment, arguing that Section 48 is facially invalid under the First Amendment. The District Court denied the motion. It held that the depictions subject to Section 48, like obscenity or child pornography, are categorically unprotected by the First Amendment. It went on to hold that Section 48 is not substantially overbroad, because the exceptions clause sufficiently narrows the statute to constitutional applications. The jury convicted Stevens on all counts, and the District Court sentenced him to three concurrent sentences of 37 months' imprisonment, followed by three years of supervised release. The en banc Third Circuit, over a three-judge dissent, declared Section 48 facially unconstitutional and vacated Stevens's conviction. The Court of Appeals first held that Section 48 regulates speech that is protected by the First Amendment. The Court declined to recognize a new category of unprotected speech for depictions of animal cruelty, and rejected the Government's analogy between animal cruelty depictions and child pornography. The Court of Appeals then held that Section 48 could not survive strict scrutiny as a content-based regulation of protected speech. It found that the statute lacked a compelling government interest and was neither narrowly tailored to preventing animal cruelty nor the least restrictive means of doing so. It therefore held Section 48 facially invalid. In an extended footnote, the Third Circuit noted that Section 48 "might also be unconstitutionally overbroad," because it "potentially covers a great deal of constitutionally protected speech" and "sweeps [too] widely" to be limited only by prosecutorial discretion. But the Court of Appeals declined to rest its analysis on this ground. We granted certiorari. 
Reasoning
The Government's primary submission is that Section 48 necessarily complies with the Constitution because the banned depictions of animal cruelty, as a class, are categorically unprotected by the First Amendment.  We disagree.
    The First Amendment provides that "Congress shall make no law . . . abridging the freedom of speech." "[A]s a general matter, the First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter, or its content." Section 48 explicitly regulates expression based on content: The statute restricts "visual [and] auditory depiction[s]," such as photographs, videos, or sound recordings, depending on whether they depict conduct in which a living animal is intentionally harmed. As such, Section 48 is "'presumptively invalid,' and the Government bears the burden to rebut that presumption." 
     "From 1791 to the present," however, the First Amendment has "permitted restrictions upon the content of speech in a few limited areas," and has never "include[d] a freedom to disregard these traditional limitations." These "historic and traditional categories long familiar  to the bar," -- including obscenity,  defamation,  fraud,  incitement, and speech integral to criminal conduct-- are "well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem." 
     The Government argues that "depict\ions of animal cruelty" should be added to the list. It contends that depictions of "illegal acts of animal cruelty" that are "made, sold, or possessed for commercial gain" necessarily "lack expressive value," and may accordingly "be regulated as unprotected speech." The claim is not just that Congress may regulate depictions of animal  cruelty subject to the First Amendment, but that these depictions are outside the reach of that Amendment altogether -- that they fall into a "'First Amendment Free Zone.'" As the Government notes, the prohibition of animal cruelty itself has a long history in American law, starting with the early settlement of the Colonies. Se, e.g., The Body of Liberties  92 (Mass. Bay Colony 1641), reprinted in American Historical Documents 1000-1904, 43 Harvard Classics 66, 79 (C. Eliot ed. 1910) ("No man shall exercise any Tirranny or Crueltie towards any bruite Creature which are usuallie kept for man's use"). But we are unaware of any similar tradition excluding depictions of animal cruelty from "the freedom of speech" codified in the First Amendment, and the Government points us to none.                                                                                                    
     The Government contends that "historical evidence" about the reach of the First Amendment is not "a necessary prerequisite for regulation today," and that categories of speech may be exempted from the First Amendment's protection without any long-settled tradition of subjecting that speech to regulation. Instead, the Government points to Congress's "'legislative judgment that . . . depictions of animals being intentionally tortured and killed [are] of such minimal redeeming value as to render [them] unworthy of First Amendment protection,'" and asks the Court to uphold the ban on the same basis. The Government thus proposes that a claim of categorical exclusion should be considered under a simple balancing test: "Whether a given category of speech enjoys First Amendment protection depends upon a categorical balancing of the value of the speech against its societal costs." 
    As a free-floating test for First Amendment coverage, that sentence is startling and dangerous.” The First Amendment's guarantee of free speech does not extend only to categories of speech that survive an ad hoc balancing of relative social costs and benefits. The First Amendment itself reflects a judgment by the American people that the benefits of its restrictions on the Government outweigh the costs. Our Constitution forecloses any attempt to revise that judgment simply on the basis that some speech is not worth it. The Constitution is not a document "prescribing limits, and declaring that those limits may be passed at pleasure." 
     To be fair to the Government, its view did not emerge from a vacuum. As the Government correctly notes, this Court has often described historically unprotected categories of speech as being "'of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.'" In New York v. Ferber, we noted that within these categories of unprotected speech, "the evil to be restricted so overwhelmingly outweighs the expressive interests, if any, at stake, that no process of case-by-case adjudication is required," because "the balance of competing interests is clearly struck," The Government derives its proposed test from these descriptions in our precedents. But such descriptions are just that -- descriptive. They do not set forth a test that may be applied as a  general matter to permit the Government to imprison any speaker so long as his speech is deemed valueless or unnecessary, or so long as an ad hoc calculus of costs and benefits tilts in a statute's favor.
    When we have identified categories of speech as fully outside the protection of the First Amendment, it has not been on the basis of a simple cost-benefit analysis. In Ferber, for example, we classified child pornography as such a category We noted that the State of New York had a compelling interest in protecting children from abuse, and that the value of using children in these works (as opposed to simulated conduct or adult actors) was de minimis. But our decision did not rest on this "balance of competing interests" alone.  We made clear that Ferber presented a special case: The market for child pornography was "intrinsically related" to the underlying abuse, and was therefore "an integral part of the production of such materials, an activity illegal throughout the Nation." As we noted, "'[i]t rarely has been suggested that the constitutional freedom for speech and press extends its immunity to speech or writing  used as an integral part of conduct in violation of a valid criminal statute.'" Ferber thus grounded its analysis in a previously recognized, long-established category of unprotected speech, and our subsequent decisions have shared this understanding.                                                               
     Our decisions in Ferber and other cases cannot be taken as establishing a freewheeling authority to declare new categories of speech outside the scope of the First Amendment. Maybe there are some categories of speech that have been historically unprotected, but have not yet been specifically identified or discussed as such in our case law. But if so, there is no evidence that "depictions of animal cruelty" is among them. We need not foreclose the future recognition of such additional categories to reject the Government's highly manipulable balancing test as a means of identifying them.
     Because we decline to carve out from the First Amendment any novel exception for Section 48, we review Stevens's First Amendment challenge under our existing doctrine.
Stevens challenged Section 48 on its face, arguing that any conviction secured under the statute would be unconstitutional. The court below decided the case on that basis, and we granted the Solicitor General's petition for certiorari to determine "whether 18 U.S.C. 48 is facially invalid under the Free Speech Clause of the First Amendment." To succeed in a typical facial attack, Stevens would have to establish "that no set of circumstances exists under which [Section 48] would be valid." …Here the Government asserts that Stevens cannot prevail because Section 48 is plainly legitimate as applied to crush videos and animal fighting depictions. Deciding this case through a traditional facial analysis would require us to resolve whether these applications of Section 48 are in fact consistent with the Constitution.                                                                                                                     
     In the First Amendment context, however, this Court recognizes "a second type of facial challenge," whereby a law may be invalidated as overbroad if "a substantial number of its applications are unconstitutional, judged in relation to the statute's plainly legitimate sweep." Stevens argues that Section 48 applies to common depictions of ordinary and lawful activities, and that these depictions constitute the vast majority of materials subject to the statute. The Government makes no effort to defend such a broad ban as constitutional. Instead, the Government's entire defense of Section 48 rests on interpreting the statute as narrowly limited to specific  types of "extreme" material. As the parties have presented the issue, therefore, the constitutionality of Section 48 hinges on how broadly it is construed. It is to that question that we now turn. 
     As we explained two Terms ago, "[t]he first step in overbreadth analysis is to construe the challenged statute; it is impossible to determine whether a statute reaches too far without first knowing what the statute covers." Because Section 48 is a federal statute, there is no need to defer to a state court's authority to interpret its own law.
    We read Section 48 to create a criminal prohibition of alarming breadth. To begin with, the text of the statute's ban on a "depiction of animal cruelty" nowhere requires that the depicted conduct be cruel. That text applies to "any . . . depiction" in which "a living animal is intentionally maimed, mutilated, tortured, wounded, or killed." Section 48(c)(1). "[M]aimed, mutilated, [and] tortured" convey cruelty, but "wounded" or "killed" do not suggest any such limitation.
     The Government contends that the terms in the definition should be read to require the additional element of "accompanying acts of cruelty." The Government bases this argument on the definition of "depiction of animal cruelty," and on "'the commonsense canon of noscitur a sociis.'" As that canon recognizes, an ambiguous term may be "given more precise content by the neighboring words with which it is associated." Likewise, an unclear definitional phrase may take meaning from the term to be defined, But the phrase "wounded . . . or killed" at issue here contains little ambiguity. The Government's opening brief properly applies the ordinary meaning of these words, stating for example that to "'kill' is 'to deprive of life.'" We agree that "wounded" and "killed" should be read according to their ordinary meaning. Nothing about that meaning requires cruelty.
    While not requiring cruelty, Section 48 does require that the depicted conduct be "illegal." But this requirement does not limit Section 48 along the lines the Government suggests. There are myriad federal and state laws concerning the proper treatment of animals, but many of them are not designed to guard against animal cruelty. Protections of endangered species, for example, restrict even the humane "wound[ing] or kill[ing]" of "living animal[s]." Section 48(c)(1). Livestock regulations are often designed to protect the health of human beings, and hunting and fishing rules (seasons, licensure, bag limits, weight requirements) can be designed to raise revenue, preserve animal populations, or prevent accidents. The text of Section 48(c) draws no distinction based on the reason the intentional killing of an animal is made illegal, and includes, for example, the humane slaughter of a stolen cow.                                                                                                             
     What is more, the application of Section 48 to depictions of illegal conduct extends to conduct that is illegal in only a single jurisdiction. Under subsection (c)(1), the depicted conduct need only be illegal in "the State in which the creation, sale, or possession takes place, regardless of whether the . . . wounding . . . or killing took place in [that] State." A depiction of entirely lawful conduct runs afoul of the ban if that depiction later finds its way into another State where the same conduct is unlawful. This provision greatly expands the scope of Section 48, because although there may be "a broad societal consensus" against cruelty to animals, there is substantial disagreement on what types of conduct are properly regarded as cruel. Both views about cruelty to animals and regulations having no connection to cruelty vary widely from place to place.
    In the District of Columbia, for example, all hunting is unlawful. Other jurisdictions permit or encourage hunting, and there is an enormous national market for hunting-related depictions in which a living animal is intentionally killed. Hunting periodicals have circulations in the hundreds of thousands or millions, and hunting television programs, videos, and Web sites are equally popular. The demand for hunting depictions exceeds the estimated demand for crush videos or animal fighting depictions by several orders of magnitude. Nonetheless, because the statute allows each jurisdiction to export its laws to the rest of the country, Section 48(a) extends to any magazine or video   depicting lawful hunting, so long as that depiction is sold within the Nation's Capital.
    Those seeking to comply with the law thus face a bewildering maze of regulations from at least 56 separate jurisdictions. Some States permit hunting with crossbows, or restrict it only to the disabled. Missouri allows the "canned" hunting of ungulates held in captivity,  but Montana restricts such hunting to certain bird species. The sharp-tailed grouse may be hunted in Idaho, but not in Washington. 
    The disagreements among the States -- and the "commonwealth[s], territor[ies], or possession[s] of the United States," 18 U.S.C. Section 48(c)(2) -- extend well beyond hunting. State agricultural regulations permit different methods of livestock slaughter in different places or as applied to different animals. California has recently banned cutting or "docking" the tails of dairy cattle, which other States permit. Even cockfighting, long considered immoral in much of America is legal in Puerto Rico, and was legal in Louisiana until 2008. An otherwise-lawful image of any of these practices, if sold or possessed for commercial gain within a State that happens to forbid the practice, falls within the prohibition of Section 48(a).
    The only thing standing between defendants who sell such depictions and five years in federal prison -- other than the mercy of a prosecutor -- is the statute's exceptions clause. Subsection (b) exempts from prohibition "any depiction that has serious religious, political, scientific, educational, journalistic, historical, or artistic value." The Government argues that this clause substantially narrows the statute's reach: News reports about animal cruelty have "journalistic" value; pictures of bullfights in Spain have "historical" value; and instructional hunting videos have "educational" value. Thus, the Government argues, Section 48 reaches only crush videos, depictions of animal fighting. 
     The Government's attempt to narrow the statutory ban, however, requires an unrealistically broad reading of the exceptions clause. As the Government reads the clause, any material with "redeeming societal value," 'at least some minimal value,'" or anything more than "scant social value," is excluded under Section 48(c), the text says "serious" value, and "serious" should be taken seriously. We decline the Government's invitation -- advanced for the first time in this Court -- to regard as "serious" anything that is not "scant." (or, as the dissent puts it, "'trifling.'").   As the Government recognized below, "serious" ordinarily means a good bit more. The District Court's jury instructions required value that is "significant and of great import," and the Government defended these instructions as properly relying on "a commonly accepted meaning of the word 'serious." 
      Quite apart from the requirement of "serious" value in Section 48(b), the excepted speech must also fall within one of the enumerated categories. Much speech does not. Most hunting videos, for example, are not obviously instructional in nature, except in the sense that all life is a lesson. According to Safari Club International and the Congressional Sportsmen's Foundation, many popular videos "have primarily entertainment value" and are designed to "entertai[n] the viewer, marke[t] hunting equipment, or increas[e] the hunting community." The National Rifle Association agrees that "much of the content of hunting media . . . is merely recreational in nature." The Government offers no principled explanation why these depictions of hunting or depictions of Spanish bullfights would be inherently valuable while those of Japanese dogfights are not. The dissent contends that hunting depictions must have serious value because hunting has serious value, in a way that dogfights presumably do not. But Section 48(b) addresses the value of the depictions, not of the underlying activity. There is simply no adequate reading of the exceptions clause that results in the statute's banning only the depictions the Government would like to ban.                                                             
     The Government explains that the language of Section 48(b) was largely drawn from our opinion in Miller v. California, 413 U.S. 15 (1973), which excepted from its definition of obscenity any material with "serious literary, artistic, political, or scientific value." According to the Government, this incorporation of the Miller standard into Section 48 is therefore surely enough to answer any First Amendment objection. 
    In Miller we held that "serious" value shields depictions of sex from regulation as obscenity. Limiting Miller's exception to "serious" value ensured that "'[a] quotation from Voltaire in the flyleaf of a book [would] not   constitutionally redeem an otherwise obscene publication.'" We did not, however, determine that serious value could be used as a general precondition to protecting other types of speech in the first place. Most of what we say to one another lacks "religious, political, scientific, educational, journalistic, historical, or artistic value" (let alone serious value), but it is still sheltered from government regulation. Even "'[w]holly neutral futilities . . . come under the protection of free speech as fully as do Keats' poems or Donne's sermons.'" 
     Thus, the protection of the First Amendment presumptively extends to many forms of speech that do not qualify for the serious-value exception of Section 48(b), but nonetheless fall within the broad reach of Section 48(c).
    Not to worry, the Government says: The Executive Branch construes Section 48 to reach only "extreme" cruelty, and it "neither has brought nor will bring a prosecution for anything  less." The Government hits this theme hard, invoking its prosecutorial discretion several times. But the First Amendment protects against the Government; it does not leave us at the mercy of noblesse oblige. We would not uphold an unconstitutional statute merely because the Government promised to use it responsibly.   
    This prosecution is itself evidence of the danger in putting faith in government representations of prosecutorial restraint. When this legislation was enacted, the Executive Branch announced that it would interpret Section 48 as covering only depictions "of wanton cruelty to animals designed to appeal to a prurient interest in sex." No one suggests that the videos in this case fit that description. The Government's assurance that it will apply Section 48 far more restrictively than its language provides is pertinent only as an implicit acknowledgment of the potential constitutional problems with a more natural reading.
    Nor can we rely upon  the canon of construction that "ambiguous statutory language [should] be construed to avoid serious constitutional doubts." "[T]his Court may impose a limiting construction on a statute only if it is 'readily susceptible' to such a construction." We "'will not rewrite a . . . law to conform it to constitutional requirements,'" for doing so would constitute a "serious invasion of the legislative domain," and sharply diminish Congress's "incentive to draft a narrowly tailored law in the first place." To read Section 48 as the Government desires requires rewriting, not just reinterpretation.                           

Holding

Our construction of Section 48 decides the constitutional question; the Government makes no effort to defend the constitutionality of Section 48 as applied beyond crush videos and depictions of animal fighting. It argues that those particular depictions   are intrinsically related to criminal conduct or are analogous to obscenity (if not themselves obscene), and that the ban on such speech is narrowly tailored to reinforce restrictions on the underlying conduct, prevent additional crime arising from the depictions, or safeguard public mores. But the Government nowhere attempts to extend these arguments to depictions of any other activities -- depictions that are presumptively protected by the First Amendment but that remain subject to the criminal sanctions of Section 48.
     Nor does the Government seriously contest that the presumptively impermissible applications of Section 48 (properly construed) far outnumber any permissible ones. However "growing" and "lucrative" the markets for crush videos and dogfighting depictions might be they are dwarfed by the market for other depictions, such as hunting magazines and videos, that we have determined to be within the scope of Section 48. We therefore need not and do not decide whether a statute limited to crush videos or other depictions of extreme animal cruelty would be constitutional. We hold only that Section 48 is not so  limited but is instead substantially overbroad, and therefore invalid under the First Amendment. The judgment of the United States Court of Appeals for the Third Circuit is affirmed.

Alito, J. dissenting

 The Court strikes down in its entirety a valuable statute, that was enacted not to suppress speech, but to prevent horrific acts of animal cruelty -- in particular, the creation and commercial exploitation of "crush videos," a form of depraved entertainment that has no social value. The Court's approach, which has the practical effect of legalizing the sale of such videos and is thus likely to spur a resumption of their production, is unwarranted. Respondent was convicted under Section 48 for selling videos depicting dogfights. On appeal, he argued, among other things, that Section 48 is unconstitutional as applied to the facts of this case, and he highlighted features of those videos that might distinguish them from other dogfight videos brought to our attention. The Court of Appeals -- incorrectly, in my view -- declined to decide whether Section 48 is unconstitutional as applied to respondent's videos and instead reached out to hold that the statute is facially  invalid. Today's decision does not endorse the Court of Appeals' reasoning, but it nevertheless strikes down Section 48 using what has been aptly termed the "strong medicine" of the overbreadth doctrine,  a potion that generally should be administered only as "a last resort." Instead of applying the doctrine of overbreadth, I would vacate the decision below and instruct the Court of Appeals on remand to decide whether the videos that respondent sold are constitutionally protected. If the question of overbreadth is to be decided, however, I do not think the present record supports the Court's conclusion that Section 48 bans a substantial quantity of protected speech.
      A party seeking to challenge the constitutionality of a statute generally must show that the statute violates the party's own rights. The First Amendment overbreadth doctrine carves out a narrow exception to that general rule. Because an overly broad law may deter constitutionally protected speech, the overbreadth doctrine allows a party to whom the law may constitutionally be applied to challenge the statute on the ground that it violates the First Amendment rights of others. ("Ordinarily, the principal advantage of the overbreadth doctrine for a litigant is that it enables him to benefit from the statute's unlawful application to someone else"); ( the doctrine is one "under which a person may challenge a statute that infringes protected speech even if the statute constitutionally might be applied to him").  The "strong medicine" of overbreadth invalidation need not and generally should not be administered when the statute under attack is unconstitutional as applied to the challenger before the court. I see no reason to depart here from the generally preferred procedure of considering the question of overbreadth only as a last resort. Because the Court has addressed the overbreadth question, however, I will explain why I do not think that the record supports the conclusion that Section 48, when properly interpreted, is overly broad.
      The overbreadth doctrine "strike[s] a balance between competing social costs."  Specifically, the doctrine seeks to balance the "harmful effects" of "invalidating a law that in some of its applications is perfectly constitutional" against the possibility that "the threat of enforcement of an overbroad law [will] dete[r] people from engaging in constitutionally protected speech." "In order to maintain an appropriate balance, we have vigorously enforced the requirement that a statute's  overbreadth be substantial, not only in an absolute sense, but also relative to the statute's plainly legitimate sweep." 
     In determining whether a statute's overbreadth is substantial, we consider a statute's application to real-world conduct, not fanciful hypotheticals.. Accordingly, we have repeatedly emphasized that an overbreadth claimant bears the burden of demonstrating, "from the text of [the law] and from actual fact," that substantial overbreadth exists. Similarly, "there must be a realistic danger that the statute itself will significantly compromise recognized First Amendment protections of parties not before the Court for it to be facially challenged on overbreadth grounds." 
     In holding that Section 48 violates the overbreadth rule, the Court declines to decide whether, as the Government maintains, Section 48 is constitutional as applied to two broad categories of depictions that exist in the real world: crush videos and depictions of deadly animal fights.  Instead, the Court tacitly assumes for the sake of argument that Section 48 is valid as applied to these depictions, but the Court concludes that Section 48 reaches too much protected speech to survive. The Court relies primarily on depictions of hunters killing or wounding game and depictions of animals being slaughtered for food. I address the Court's examples below.
     I turn first to depictions of hunting. As the Court notes, photographs and videos of hunters shooting game are common.  But hunting is legal in all 50 States, and Section 48 applies only to a depiction of conduct that is illegal in the jurisdiction in which the depiction is created, sold, or possessed. Therefore, in all 50 States, the creation, sale, or possession for sale of the vast majority of hunting depictions indisputably falls outside Section 48's reach.
     Straining to find overbreadth, the Court suggests that Section 48 prohibits the sale or possession in the District of Columbia of any depiction of hunting because the District -- undoubtedly  because of its urban character -- does not permit hunting within its boundaries. The Court also suggests that, because some States prohibit a particular type of hunting (e.g., hunting with a crossbow or "canned" hunting) or the hunting of a particular animal (e.g., the "sharp-tailed grouse"), Section 48 makes it illegal for persons in such States to sell or possess for sale a depiction of hunting that was perfectly legal in the State in which the hunting took place. The Court's interpretation is seriously flawed. "When a federal court is dealing with a federal statute challenged as overbroad, it should, of course, construe the statute to avoid constitutional problems, if the statute is subject to such a limiting construction." Applying this canon, I would hold that Section 48 does not apply to depictions of hunting. First, because Section 48 targets depictions of "animal cruelty,"  I would interpret that term to apply only to depictions involving acts of animal cruelty as defined by applicable state or federal law, not to depictions of acts that happen to be illegal for reasons having nothing to do with the prevention of animal cruelty (eg. interpreting "[t]he text of Section 48(c)" to ban a depiction of "the humane slaughter of a stolen cow"). Virtually all state laws prohibiting animal cruelty either expressly define the term "animal" to exclude wildlife or else specifically exempt lawful hunting activities, so the statutory prohibition set forth in Section 48(a) may reasonably be interpreted not to reach most if not all hunting depictions.
     Second, even if the hunting of wild animals were otherwise covered by Section 48(a), I would hold that hunting depictions fall within the exception in Section 48(b) for depictions that have "serious" (i.e., not "trifling") "scientific," "educational," or "historical" value. While there are certainly those who find hunting objectionable, the predominant view in this country has long been that hunting serves many important values, and it is clear that Congress shares that view. Since 1972, when Congress called upon the President to designate a National Hunting and Fishing Day, Presidents have regularly issued proclamations extolling the values served by hunting. Thus, it is widely thought that hunting has "scientific" value in that it promotes conservation, "historical" value in that it provides a link to past times when hunting played a critical role in daily life, and "educational" value in that it furthers the understanding and appreciation of nature and our country's past and instills valuable character traits. And if hunting itself is widely thought to serve these values, then it takes but a small additional step to conclude that depictions of hunting make a non-trivial contribution to the exchange of ideas. Accordingly, I would hold that hunting depictions fall comfortably within the exception set out in Section 48(b).
     I do not have the slightest doubt that Congress, in enacting Section 48, had no intention of restricting the creation, sale, or possession of depictions of hunting. Proponents of the law made this point clearly. Indeed, even opponents acknowledged that Section 48 was not intended to reach ordinary hunting depictions. 
     For these reasons, I am convinced that Section 48 has no application to depictions of hunting. But even if Section 48 did impermissibly reach the sale or possession of depictions of hunting in a few unusual situations (for example, the sale in Oregon of a depiction of hunting with a crossbow in Virginia or the sale in Washington State of the hunting of a sharp-tailed grouse in Idaho), those isolated applications would hardly show that Section 48 bans a substantial amount of protected speech.
    Although the Court's overbreadth analysis rests primarily on the proposition that Section 48 substantially restricts the sale and possession of hunting depictions, the Court cites a few additional examples, including depictions of methods of slaughter and the docking of the tails of dairy cows. Such examples do not show that the statute is substantially overbroad, for two reasons. First, as explained above, Section 48 can reasonably be construed to apply only to depictions involving acts of animal cruelty as defined by applicable state or federal law, and anti-cruelty laws do not ban the sorts of acts depicted in the Court's hypotheticals. Second, nothing in the record suggests that any one has ever created, sold, or possessed for sale a depiction of the slaughter of food animals or of the docking of the tails of dairy cows that would not easily qualify under the exception set out in Section 48(b). Depictions created to show proper methods of slaughter or tail-docking would presumably have serious "educational" value, and depictions created to  focus attention on methods thought to be inhumane or otherwise objectionable would presumably have either serious "educational" or "journalistic" value or both. In short, the Court's examples of depictions involving the docking of tails and humane slaughter do not show that Section 48 suffers from any overbreadth, much less substantial overbreadth.
     The Court notes, finally, that cockfighting, which is illegal in all States, is still legal in Puerto Rico, and I take the Court's point to be that it would be impermissible to ban the creation, sale, or possession in Puerto Rico of a depiction of a cockfight that was legally staged in Puerto Rico. But assuming for the sake of argument that this is correct, this veritable sliver of unconstitutionality would not be enough to justify striking down Section 48 in toto.
    In sum, we have a duty to interpret Section 48 so as to avoid serious constitutional concerns, and Section 48 may reasonably be construed not to reach almost all, if not all, of the depictions that the Court finds constitutionally protected. Thus, Section 48 does not appear to have a large number of unconstitutional applications. Invalidation for overbreadth is appropriate only if the challenged statute suffers from substantial overbreadth -- judged not just in absolute terms, but in relation to the statute's "plainly legitimate sweep." As I explain in the following Part, Section 48 has a substantial core of constitutionally permissible applications.
     As the Court of Appeals recognized, "the primary conduct that Congress sought to address through its passage [of Section 48] was the creation, sale, or possession of 'crush videos.'" A sample crush video, which has been lodged with the Clerk, records the following event:

"[A] kitten, secured to the ground, watches and shrieks in pain as a  woman thrusts her high-heeled shoe into its body, slams her heel into the kitten's eye socket and mouth loudly fracturing its skull, and stomps repeatedly on the animal's head. The kitten hemorrhages blood, screams blindly in pain, and is ultimately left dead in a moist pile of blood-soaked hair and bone." Brief for Humane Society of United States as Amicus Curiae 2.



     It is undisputed that the conduct depicted in crush videos may constitutionally be prohibited. All 50 States and the District of Columbia have enacted statutes prohibiting animal cruelty. But before the enactment of Section 48, the underlying conduct depicted in crush videos was nearly impossible to prosecute. These videos, which " often appeal to persons with a very specific sexual fetish," were made in secret, generally without a live audience, and "the faces of the women inflicting the torture in the material often were not shown, nor could the location of the place where the cruelty was being inflicted or the date of the activity be ascertained from the depiction." Thus, law enforcement authorities  often were not able to identify the parties responsible for the torture. In the rare instances in which it was possible to identify and find the perpetrators, they "often were able to successfully assert as a defense that the State could not prove its jurisdiction over the place where the act occurred or that the actions depicted took place within the time specified in the State statute of limitations." In light of the practical problems thwarting the prosecution of the creators of crush videos under state animal cruelty laws, Congress concluded that the only effective way of stopping the underlying criminal conduct was to prohibit the commercial exploitation of the videos of that conduct. And Congress' strategy appears to have been vindicated. We are told that "[b]y 2007, sponsors of Section 48 declared the crush video industry dead. Even overseas Websites shut down in the wake of Section 48. Now, after the Third Circuit's decision [facially invalidating the statute], crush videos are already back online."                                                                               
     The First Amendment protects freedom of speech, but it most certainly does not protect violent criminal conduct, even if engaged in for expressive purposes. Crush videos present a highly unusual free speech issue because they are so closely linked with violent criminal conduct. The videos record the commission of violent criminal acts, and it appears that these crimes   are committed for the sole purpose of creating the videos. In addition, as noted above, Congress was presented with compelling evidence that the only way of preventing these crimes was to target the sale of the videos. Under these circumstances, I cannot believe that the First Amendment commands Congress to step aside and allow the underlying crimes to continue.
     The most relevant of our prior decisions is Ferber which concerned child pornography. The Court there held that child pornography is not protected speech, and I believe that Ferber's reasoning dictates a similar conclusion here. In Ferber, an important factor -- I would say the most important factor -- was that child pornography involves the commission of a crime that inflicts severe personal injury to the "children who are made to engage in sexual conduct for commercial purposes.'" The Ferber Court repeatedly described the production of child pornography as child "abuse," "molestation," or "exploitation." As later noted in Ashcroft v. Free Speech Coalition, in Ferber "[t]he production of the work, not its content, was the target of the statute." Second, Ferber emphasized the fact that these underlying crimes could not be effectively combated without targeting the distribution of child pornography. As the Court put it, "the distribution network for child pornography must be closed if the production of material which requires the sexual exploitation of children is to be effectively controlled." The Court added: "[T]here is no serious contention that the legislature was unjustified in believing that it is difficult, if not impossible, to halt the exploitation of children by pursuing only those who produce the photographs and movies . . . . The most expeditious if not the only practical method of law enforcement may be to dry up the market for this material by imposing severe criminal penalties on persons selling, advertising, or otherwise promoting the  product." Third, the Ferber Court noted that the value of child pornography "is exceedingly modest, if not de minimis," and that any such value was "overwhelmingly outweigh[ed]" by "the evil to be restricted."                                                      
     All three of these characteristics are shared by Section 48, as applied to crush videos. First, the conduct depicted in crush videos is criminal in every State and the District of Columbia. Thus, any crush video made in this country records the actual commission of a criminal act that inflicts severe physical injury and excruciating pain and ultimately results in death. Those who record the underlying criminal acts are likely to be criminally culpable, either as aiders and abettors or conspirators. And in the tight and secretive market for these videos, some who sell the videos or possess them with the intent to make a profit may be similarly culpable. (For example, in some cases, crush videos were commissioned by purchasers who specified the details of the acts that they wanted to.   To the extent that Section 48 reaches such persons, it surely does not violate the First Amendment.                                                                                                                              
     Second, the criminal acts shown in crush videos cannot be prevented without targeting the conduct prohibited by Section 48 -- the creation, sale, and possession for sale of depictions of animal torture with the intention of realizing a commercial profit. The evidence presented to Congress posed a stark choice: Either ban the commercial exploitation of crush videos or tolerate a continuation of the criminal acts that they record. Faced with this evidence, Congress reasonably chose to target the lucrative crush video market.                                                                                                                           
     Finally, the harm caused by the underlying crimes vastly outweighs any minimal value that the depictions might conceivably be thought to possess. Section 48 reaches only the actual recording of acts of animal torture; the statute does not apply to verbal descriptions or to simulations. And, unlike the child pornography statute in Ferber or its federal counterpart, 18 U.S.C. Section 2252, Section 48(b) provides an exception for depictions having any "serious religious, political, scientific, educational, journalistic,  historical, or artistic value."                                                                                                                                  
    It must be acknowledged that Section 48 differs from a child pornography law in an important respect: preventing the abuse of children is certainly much more important than preventing the torture of the animals used in crush videos. It was largely for this reason that the Court of Appeals concluded that Ferber did not support the constitutionality of Section 48 ("Preventing cruelty to animals, although an exceedingly worthy goal, simply does not implicate interests of the same magnitude as protecting children from physical and psychological harm"). But while protecting children is unquestionably more important than protecting animals, the Government also has a compelling interest in preventing the torture depicted in crush videos.
     The animals used in crush videos are living creatures that experience excruciating pain. Our society has long banned such cruelty, which is illegal throughout the country. In Ferber, the Court noted that "virtually all of the States and the United States have passed legislation proscribing the production of or otherwise combating 'child pornography,'" and the Court declined to "second-guess [that] legislative judgment.". Here, likewise, the Court of Appeals erred in second-guessing the legislative judgment about the importance of preventing cruelty to animals.
     Section 48's ban on trafficking in crush videos also helps to enforce the criminal laws and to ensure that criminals do not profit from their crimes. We have already judged that taking the profit out of crime is a compelling interest. In short, Ferber is the case that sheds the most light on the constitutionality of Congress' effort to halt the production of crush videos. Applying the principles set forth in Ferber, I would hold that crush videos are not protected by the First Amendment.
    Application of the Ferber framework also supports the constitutionality of Section 48 as applied to depictions of brutal animal fights. (For convenience, I will focus on videos of dogfights, which appear to be the most common type of animal fight videos.)
    First, such depictions, like crush videos, record the actual commission of a crime involving deadly violence. Dogfights are illegal in every State and the District of Columbia, and under federal law constitute a felony punishable by imprisonment for up to five years, 7 U.S.C. Section 2156 et seq. (2006 ed. and Supp. II),  18 U.S.C. Section 49 (2006 ed., Supp. II).
     Second, Congress had an ample basis for concluding that the crimes depicted in these videos cannot be effectively controlled without targeting the videos. Like crush videos and child pornography, dogfight videos are very often produced as part of a "low-profile, clandestine industry," and "the need to market the resulting products requires a visible apparatus of distribution." In such circumstances, Congress had reasonable grounds for concluding that it would be "difficult, if not impossible, to halt" the underlying exploitation of dogs by pursuing only those who stage the fights. 
     The commercial trade in videos of dogfights is "an integral part of the production of such materials," As the Humane Society explains, "[v]ideotapes memorializing dogfights are integral to the success of this criminal industry" for a variety of reasons.  For one thing, some dogfighting videos are made "solely for the purpose of selling the video (and not for a live audience)." In addition, those who stage dogfights profit not just from the sale of the videos themselves, but from the gambling revenue they take in from the fights; the videos "encourage [such] gambling activity because they allow those reluctant to attend actual fights for fear of prosecution to still bet on the outcome." Moreover, "[v]ideo documentation is vital to the criminal enterprise because it provides proof of a dog's fighting prowess -- proof demanded by potential buyers and critical to the underground market."   Such recordings may also serve as "'training' videos for other fight organizers." In short, because videos depicting live dogfights are essential to the success of the criminal dog fighting subculture, the commercial sale of such videos helps to fuel the market for, and thus to perpetuate the perpetration of, the criminal conduct depicted in them.
    Third, depictions of dogfights that fall within Section 48's reach have by definition no appreciable social value. As noted, Section 48(b) exempts depictions having any appreciable social value, and thus the mere inclusion of a depiction of a live fight in a larger work that aims at communicating an idea or a message with a modicum of social value would not run afoul of the statute.                                                                                
    Finally, the harm caused by the underlying criminal acts greatly outweighs any trifling value that the depictions might be thought to possess. As the Humane Society explains:

"The abused dogs used in fights endure physical torture and emotional manipulation throughout their lives to predispose them to violence; common tactics include feeding the animals hot peppers and gunpowder, prodding them with sticks, and electrocution. Dogs are conditioned  never to give up a fight, even if they will be gravely hurt or killed. As a result, dogfights inflict horrific injuries on the participating animals, including lacerations, ripped ears, puncture wounds and broken bones. Losing dogs are routinely refused treatment, beaten further as 'punishment' for the loss, and executed by drowning, hanging, or incineration." For these dogs, unlike the animals killed in crush videos, the suffering lasts for years rather than minutes. As with crush videos, moreover, the statutory ban on commerce in dog fighting videos is also supported by compelling governmental interests in effectively enforcing the Nation's criminal laws and preventing criminals from profiting from their illegal activities. 
     In sum, Section 48 may validly be applied to at least two broad real-world categories of expression covered by the statute: crush videos and dogfighting videos. Thus, the statute has a substantial core of constitutionally permissible applications. Moreover, for the reasons set forth above, the record does not show that Section 48, properly interpreted, bans a substantial amount of protected speech in absolute terms. A fortiori, respondent has not met his burden of demonstrating that any impermissible applications of the statute are "substantial" in relation to its "plainly legitimate sweep."  Accordingly, I would reject respondent's claim that Section 48 is facially unconstitutional under the overbreadth doctrine.

Questions for Discussion

1. Why did Congress pass Section 48? Was this an unnecessary extension of federal law into an area that could be adequately addressed by State law?  

2.  Summarize Chief Justice Roberts’s judgment that Section 48 is overbroad in violation of the First Amendment? Can you explain why Chief Justice Roberts did not limit his decision to determining whether the First Amendment protects “crush videos?”                                                                      3.  Discuss Justice Alito’s reasons for arguing that Section 48 does not violate the First Amendment. 

CHAPTER TWO

Was George’s poem a criminal threat?

George T. v. California, 93 P.3d 1007 (Cal. 2004). Opinion by: Moreno, J.

Issue

We consider in this case whether a high school student made a criminal threat by giving two classmates a poem labeled “Dark Poetry,” which read in part,

I am Dark, Destructive, & Dangerous. I slap on my face of happiness but inside I am evil!! For I can be the next kid to bring guns to kill students at school. So parents watch your children cuz I’m BACK!!

Facts

Fifteen-year-old George T. (minor) had been a student at Santa Teresa High School in Santa Clara County for approximately two weeks when on Friday, March 16, 2001, toward the end of his honors English class, he approached fellow student Mary S. and asked her, “Is there a poetry class here?” Minor then handed Mary three sheets of paper and told her, “Read these.” Mary did so. The first sheet of paper contained a note stating, “These poems describe me and my feelings. Tell me if they describe you and your feelings.” The two other sheets of paper contained poems. Mary read only one of the poems, which was labeled “Dark Poetry” and entitled “Faces”:

Who are these faces around me? Where did they come from? They would probably become the next doctors or loirs [sic] or something. All really intelligent and ahead in their game. I wish I had a choice on what I want to be like they do. All so happy and vagrant. Each original in their own way. They make me want to puke. For I am Dark, Destructive, & Dangerous. I slap on my face of happiness but inside I am evil!! For I can be the next kid to bring guns to kill students at school. So parents watch your children cuz I’m BACK!! by: Julius AKA Angel

Minor had a “straight face,” not “show[ing] any emotion, neither happy or sad or angry or upset,” when he handed the poems to Mary. Upon reading the “Faces” poem, Mary became frightened, handed the poems back to minor, and immediately left the campus in fear. After she informed her parents about the poem, her father called the school, but it was closed. Mary testified she did not know minor well, but they were on “friendly terms.” When asked why she felt minor gave her the poem to read, she responded, “I thought maybe because the first day he came into our class, I approached him because that’s the right thing to do” and because she continued to be nice to him.

After Mary handed the poems back to minor, minor approached Erin S. and Natalie P., students minor had met during his two weeks at Santa Teresa High School. Erin had been introduced to minor a week prior and had subsequently spoken with him on only three or four occasions, whereas Natalie considered herself minor’s friend and had come to know him well during their long afterschool conversations, which generally lasted from an hour to an hour and a half and included discussions of poetry. Minor handed Erin a “folded up” piece of paper and asked her to read it. He also handed a similarly folded piece of paper to Natalie, who was standing with Erin. Because Erin was late for class, she only pretended to read the poem to be polite but did not actually read it. She placed the unread poem in the pocket of her jacket.

The next day, Saturday, Mary e-mailed her English teacher William Rasmussen to report her encounter with minor. A substitute teacher had been teaching the class on the day that Mary received the note. She wrote,

I’m sorry to bother you over the weekend, but I don’t think this should wait until Monday. During 6th period on Friday, 3/16, the guy in our class called Julius (actually his name is Theodore?) gave me two poems to read. He explained to me that these poems “described him and his feelings,” and asked if I “felt the same way.” I was surprised to find that the poems were about how he is “nice on the outside,” and how he’s “going to be the next person to bring a gun to school and kill random people.” I told him to bring the poems to Room 315 to Ms. Gonzalez because [she] is in charge of poetry club. He said he would but I don’t know for sure if he did.

Mary remained in fear throughout the weekend, because she understood the poem to be personally threatening to her, as a student. Asked why she felt the poem was a threat, Mary responded,

It’s obvious he thought of himself as a dark, destructive, and dangerous person. And if he was willing to admit that about himself and then also state that he could be the next person to bring guns and kill students, then I’d say that he was threatening.

She understood the term “dark poetry” to mean “angry threats; any thoughts that aren’t positive.” Rasmussen called Mary on Sunday regarding her e-mail. Mary sounded very shaken during the conversation, and based on this and on what she stated about the contents of the poem, Rasmussen contacted the school principal and the police. He read “Faces” for the first time during the jurisdictional hearing and, upon reading it, felt personally threatened by it, because, according to Rasmussen, “He’s saying he’s going to come randomly shoot.” His understanding of “dark poetry” was that it entailed “the concept of death and causing and inflicting a major bodily pain and suffering. . . . There is something foreboding about it.”

On Sunday, March 18, 2001, officers from the San Jose Police Department went to minor’s uncle’s house, where minor and his father were residing. An officer asked minor, who opened the door when the officers arrived, whether there were any guns in the house. Minor “nodded.” Minor’s uncle was surprised that minor was aware of his guns, and handed the officers a.38-caliber handgun and a rifle. When asked about the poems disseminated at school, minor handed an officer a piece of paper he took from his pocket. The paper contained a poem entitled, “Faces in My Head,” which read as follows:

Look at all these faces around me. They look so vacant. They have their whole lives ahead of them. They have their own individuality. Those kind of people make me wanna puke. For I am a slave to very evil masters. I have no future that I choose for myself. I feel as if I am going to go crazy. Probably I would be the next high school killer. A little song keeps playing in my head. My daddy is worth a dollar not even 100 cents. As I look at these faces around me I wonder why r [sic] they so happy. What do they have that I don’t. Am I the only one with the messed up mind. Then I realize, I’m cursed!!

As with the poem entitled “Faces,” this poem was labeled “dark poetry,” but it was not shown or given to anyone at school. Minor had drafted “Faces in My Head” that morning in an attempt to capture what he had written in “Faces,” because he wanted a copy for his poetry collection. Minor was taken into custody.

Police officers went to the school the following Monday to investigate the dissemination of the poem. Erin was summoned to the vice-principal’s office and asked whether minor had given her any notes. She responded in the affirmative, realized that the poem was still in the pocket of her jacket, and retrieved it. The paper contained a poem entitled “Faces,” which was the same poem given to Mary. Upon reading the poem for the first time in the vice-principal’s office, Erin became terrified and broke down in tears, finding the poem to be a personal threat to her life. She testified that she was not in the poetry club and had no interest in the subject.

Natalie, who testified on behalf of minor, recalled that minor said, “Read this” as he handed her and Erin the pieces of paper. The folded-up sheet of paper Natalie received contained a poem entitled, “Who Am I.” When a police officer went to Natalie’s home to inquire about the poem minor had given her on Friday, Natalie was not completely cooperative and truthful, telling the officer that the poem was about water and dolphins and that she believed it was a love poem. The police retrieved the poem from Natalie’s trash can and although it was torn, some of it could still be deciphered:

. . . I created? . . . cause it really . . . feel as if . . . stolen from . . . of peace . . . Taken to a place that you hate. Your locked up and when your let out of your cage it is to perform. Not able to be yourself and always hiding & thinking would people like me if I behaved differently? by Julius AKA Angel.

Natalie did not feel threatened by the poem; rather it made her “feel sad,” because “it was kind of lonely.” She testified that “dark poetry is . . . relevant to like pure emotions, like sadness, loneliness, hate or just like pure emotions. Sometimes it tells a story, like a dark story.” Based on her extended conversations with minor, Natalie found him to be “mild and calm and very serene” and did not consider him to be violent.

Minor testified the poem “Faces” was not intended to be a threat, and, because Erin and Natalie were his friends, he did not think they would have taken his poems as such. He thought of poetry as art and stated that he was very much interested in the subject, particularly as a medium to describe “emotions instead of acting them out.” He wrote “Faces” during his honors English class on the day he showed it to Mary and Erin. Minor was having a bad day as a consequence of having forgotten to ask his parents for lunch money and having to forgo lunch that day, and because he was unable to locate something in his backpack. He had many thoughts going through his head, so he decided to write them down as a way of getting them out. The poem “Who Am I,” which was given to Natalie, was written the same day as “Faces,” but was written during the lunch period. Neither poem was intended to be a threat. Instead they were “just creativity.”

Minor and his friends frequently joked about the school shootings at Columbine High School in Colorado (where, in 1999, two students killed twelve fellow students and one faculty member). They would jokingly say, “I’m going to be the next Columbine kid.” Minor testified that Natalie and Erin had been present when he and some of his friends had joked about Columbine, with someone stating that “I’ll probably be the next Columbine killer,” and indicating who would be killed and who would be spared. Given this history, minor believed Natalie and Erin would understand the poems as jokes.

The poems were labeled “dark poetry” to inform readers that they were exactly that, and minor testified,

If anybody was supposed to read this poem, or let’s say if my mom ever found my poem or something of that nature, I would like them to know that it was dark poetry. Dark poetry is usually just an expression. It’s creativity. It is not like you’re actually going to do something like that, basically.

Asked why he wrote, “for I can be the next kid to bring guns to school and kill students,” minor responded,

The San Diego killing [on March 5, 2001, a student at Santana High School shot and killed two students and wounded thirteen others] was about right around this time. So since I put the three Ds—dark, destructive, and dangerous—and since I said—”I am evil,” and since I was talking about people around me—faces—how I said, like, how they would make me want to—did I say that?—well, even if I didn’t—yeah, I did say that. Okay. So, um, I said from all these things, it sounds like, for I can be the next Columbine kid, basically. So why not add that in? And so, “Parents, watch your children, because I’m back,” um, I just wanted to—kind of like a dangerous ending, like a—um, just like ending a poem that would kind of get you, like,—like, whoa, that’s really something.

Minor stated that he did not know Mary and did not give her any poems. However, he was unable to explain how Mary was able to recount the contents of the “Faces” poem.

On cross-examination, minor conceded that he had had difficulties in his two previous schools, including being disciplined for urinating on a wall at his first school and had been asked to leave his second school for plagiarizing from the Internet. He explained that the urination incident was caused by a doctor-verified bladder problem. He denied having any ill will toward the school district, but he conceded when pressed by the prosecutor that he felt the schools “had it in for me.”

An amended petition under Welfare and Institutions Code section 602 was filed against minor, alleging minor made three criminal threats in violation of Penal Code section 422. The victims of the alleged threats were Mary (count 1), Erin (count 3), and Rasmussen (count 2).

Following a contested jurisdictional hearing, the juvenile court found true the allegations with respect to Mary and Erin but dismissed the allegation with respect to Rasmussen. At the hearing, the court adjudicated minor a ward of the court and ordered a 100-day commitment in juvenile hall. Minor appealed, challenging the sufficiency of the evidence to support the juvenile court’s finding that he made criminal threats. Over a dissent, the court of appeal affirmed the juvenile court in all respects with the exception of remanding the matter for the sole purpose of having that court declare the offenses to be either felonies or misdemeanors. We granted review and now reverse.

Reasoning

We made clear that not all threats are criminal and enumerated the elements necessary to prove the offense of making criminal threats under section 422. The prosecution must prove

(1) that the defendant “willfully threa​ten[ed] to commit a crime which will result in death or great bodily injury to another person,” (2) that the defendant made the threat “with the specific intent that the statement . . . is to be taken as a threat, even if there is no intent of actually carrying it out,” (3) that the threat—which may be “made verbally, in writing, or by means of an electronic communication device”—was “on its face and under the circumstances in which it [was] made, . . . so unequivocal, unconditional, immediate, and specific as to convey to the person threatened, a gravity of purpose and an immediate prospect of execution of the threat,” (4) that the threat actually caused the person threatened “to be in sustained fear for his or her own safety or for his or her immediate family’s safety,” and (5) that the threatened person’s fear was “reasonabl[e]” under the circumstances.

Minor challenges the juvenile court’s findings that he made criminal threats in violation of section 422 and contends that his First Amendment rights were infringed by the court’s conclusion that his poem was a criminal threat.

In cases raising First Amendment issues, [it has] repeatedly held that an appellate court has an obligation to “make an independent examination of the whole record in order to make sure that the judgment does not constitute a forbidden intrusion on the field of free expression.” The current version of section 422 was drafted with the mandates of the First Amendment in mind, incorporating language from a federal appellate court true-threat decision:

. . . to describe and limit the type of threat covered by the statute. Independent review is particularly important in the threat’s context, because it is a type of speech that is subject to categorical exclusion from First Amendment protection, similar to obscenity, fighting words, and incitement of imminent lawless action. “What is a threat must be distinguished from what is constitutionally protected speech.”

As discussed above, this court . . . enumerated five elements the prosecution must prove in order to meet its burden of proving that a criminal threat was uttered. Minor challenges the findings with respect to two of the five elements, contending that the poem “was [not] ‘on its face and under the circumstances in which it [was disseminated] so unequivocal, unconditional, immediate, and specific as to convey to [Mary and Erin] a gravity of purpose and an immediate prospect of execution of the threat’” and that the facts fail to establish he harbored the specific intent to threaten Mary and Erin.

With respect to the requirement that a threat be “so unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an immediate prospect of execution of the threat,” we explained that the word “so” in Section 422 meant that “‘unequivocality,’ ‘unconditionality,’ ‘immediacy’ and ‘specificity’ are not absolutely mandated, but must be sufficiently present in the threat and surrounding circumstances. . . . The four qualities are simply the factors to be considered in determining whether a threat, considered together with its surrounding circumstances, conveys those impressions to the victim.” A communication that is ambiguous on its face may nonetheless be found to be a criminal threat if the surrounding circumstances clarify the communication’s meaning.

With the above considerations in mind, we examine the poem at issue—”Faces.” What is readily apparent is that much of the poem plainly does not constitute a threat. “Faces” begins by describing the protagonist’s feelings about the “faces” that surround him:

Where did they come from? They would probably become the next doctors or loirs [sic] or something. All really intelligent and ahead in their game. I wish I had a choice on what I want to be like they do. All so happy and vagrant. Each original in their own way. They make me want to puke.

These lines convey the protagonist’s feelings about the students around him and describe his envy over how happy and intelligent they appear to be, with opportunities he does not have. There is no doubt this portion of the poem fails to convey a criminal threat, as no violent conduct whatsoever is expressed or intimated. Neither do the next two lines of the poem convey a threat: “For I am Dark, Destructive, & Dangerous. I slap on my face of happiness but inside I am evil!!” These lines amount to an introspective description of the protagonist, disclosing that he is “destructive,” “dangerous,” and “evil.” But again, such divulgence threatens no action.

Only the final two lines of the poem could arguably be construed to be a criminal threat: “For I can be the next kid to bring guns to kill students at school. So parents watch your children cuz I’m BACK!!” Mary believed this was a threat, but her testimony reveals that her conclusion rested upon a considerable amount of interpretation:

I feel that when he said, “I can be the next person,” that he meant that he will be, because also he says that he’s dark, destructive, and dangerous person. And I’d describe a dangerous person as someone who has something in mind of killing someone or multiple people.

The juvenile court’s finding that minor threatened to kill Mary and Erin likewise turned primarily on its interpretation of the words, “For I can be the next kid to bring guns to kill students at school” to mean not only that minor could do so, but that he would do so. In other words, the court construed the word “can” to mean “will.” But that is not what the poem says. However the poem was interpreted by Mary and Erin and the court, the fact remains that “can” does not mean “will.” While the protagonist in “Faces” declares that he has the potential or capacity to kill students given his dark and hidden feelings, he does not actually threaten to do so. While perhaps discomforting and unsettling, in this unique context this disclosure simply does not constitute an actual threat to kill or inflict harm.

As is evident, the poem “Faces” is ambiguous and plainly equivocal. It does not describe or threaten future conduct, because it does not state that the protagonist plans to kill students, or even that any potential victims would include Mary or Erin. Such ambiguity aside, it appears that Mary actually misread the text of the poem. In her e-mail to Rasmussen, she stated that the poem read, “He’s ‘going to be the next person to bring a gun to school and kill random people.’” She did not tell Rasmussen that this was her interpretation of the poem but asserted that those were the words used by minor. Given the student killings in Columbine and Santee, this may have been an understandable mistake, but it does not alter the requirement that the words actually used must constitute a threat in light of the surrounding circumstances.

The court of appeal rejected minor’s contention that the protagonist in the poem was a fictional character rather than minor, because he gave the poem to Mary with a note stating that the poem described “me and my feelings.” There is no inconsistency, however, in viewing the protagonist as a fictional character while also concluding that the poem reflects minor’s personal feelings. And when read by another person, the poem may similarly describe that reader’s feelings, as minor implied when he asked Mary if the poem also “described [her] and [her] feelings.” More important, the note is consistent with the contention that the poem did nothing more than describe certain dark feelings. The note asked whether Mary had the same feelings; it did not state or imply something to the effect of, “This is what I plan to do; are you with me?” (Of course, exactly what the poem means is open to varying interpretations, because a poem may mean different things to different readers.)

As a medium of expression, a poem is inherently ambiguous. In general, “reasonable persons understand musical lyrics and poetic conventions as the figurative expressions which they are,” which means they “are not intended to be and should not be read literally on their face, nor judged by a standard of prose oratory.” Ambiguity in poetry is sometimes intended: “‘Ambiguity’ itself can mean an indecision as to what you mean, an intention to mean several things, a probability that one or the other or both of two things has been meant, and the fact that a statement has several meanings.” As the court of appeal observed in a case involving a painting graphically depicting a student shooting a police officer in the back of the head, “a painting—even a graphically violent painting—is necessarily ambiguous because it may use symbolism, exaggeration, and make-believe.” This observation is equally applicable to poetry, since it is said that “painting is silent poetry, and poetry painting that speaks.”

In short, viewed in isolation the poem is not “so unequivocal” as to have conveyed to Mary and Erin a gravity of purpose and an immediate prospect that minor would bring guns to school and kill them. Ambiguity, however, is not necessarily sufficient to immunize the poem from being deemed a criminal threat, because the surrounding circumstances may clarify facial ambiguity. As Section 422 makes clear, a threat must “on its face and under the circumstances in which it is made, [be] so unequivocal, unconditional, immediate, and specific as to convey . . . a gravity of purpose and an immediate prospect of execution of the threat.” When the words are vague, context takes on added significance, but care must be taken not to diminish the requirements that the communicator have the specific intent to convey a threat and that the threat be of such a nature as to convey a gravity of purpose and immediate prospect of the threat’s execution.

Unlike some cases that have turned on an examination of the surrounding circumstances given a communication’s vagueness, incriminating circumstances in this case are noticeably lacking: there was no history of animosity or conflict between the students . . . no threatening gestures or mannerisms accompanied the poem . . . and no conduct suggested to Mary and Erin that there was an immediate prospect of execution of a threat to kill. Thus the circumstances surrounding the poem’s dissemination fail to show that as a threat, it was sufficiently unequivocal to convey to Mary and Erin an immediate prospect that minor would bring guns to school and shoot students.

The themes and feelings expressed in “Faces” are not unusual in literature:

Literature illuminates who ‘we’ are: the repertory of selves we harbor within, the countless feelings we experience but never express or perhaps even acknowledge, the innumerable other lives we could but do not live, all those ‘inside’ lives that are not shown, not included in our resumes.48

“Faces” was in the style of a relatively new genre of literature called “dark poetry” that . . . is an extension of the poetry of Sylvia Plath, John Berryman, Robert Lowell, and other confessional poets who depict “extraordinarily mean, ugly, violent, or harrowing experiences.” Consistent with that genre, “Faces” invokes images of darkness, violence, discontentment, envy, and alienation. The protagonist describes his duplicitous nature—malevolent on the inside, felicitous on the outside.

Holding

For the foregoing reasons, we hold the poem entitled “Faces” and the circumstances surrounding its dissemination fail to establish that it was a criminal threat, because the text of the poem, understood in light of the surrounding circumstances, was not “so unequivocal, unconditional, immediate, and specific as to convey to [the two students] a gravity of purpose and an immediate prospect of execution of the threat.” Our conclusion that the poem was not an unequivocal threat disposes of the matter and we need not, and do not, discuss minor’s contention that he did not harbor the specific intent to threaten the students, as required by Section 422.

This case implicates two apparently competing interests: a school administration’s interest in ensuring the safety of its students and faculty versus students’ right to engage in creative expression. Following Columbine, Santee, and other notorious school shootings, there is a heightened sensitivity on school campuses to latent signs that a student may undertake to bring guns to school and embark on a shooting rampage. Such signs may include violence-laden student writings. For example, the two student killers at Columbine had written poems for their English classes containing “extremely violent imagery.” Ensuring a safe school environment and protecting freedom of expression, however, are not necessarily antagonistic goals.

Minor’s reference to school shootings and his dissemination of his poem in close proximity to the Santee school shooting no doubt reasonably heightened the school’s concern that minor might emulate the actions of previous school shooters. Certainly, school personnel were amply justified in taking action following Mary’s e-mail and telephone conversation with her English teacher, but that is not the issue before us. We decide here only that minor’s poem did not constitute a criminal threat.

For the foregoing reasons, we reverse the judgment of the court of appeal.

Concurring, Baxter, J.
Applying the independent review standard proper for cases implicating First Amendment interests, I agree the evidence does not establish this specific element. The writing, in the form of a poem, that defendant handed to Mary S. and Erin S. said that the protagonist, “Julius AKA Angel,” “can be the next kid to bring guns to kill students at school.” It did not say, in so many words, that defendant presently intended to do so. And the surrounding circumstances did not lend unconditional meaning to this conditional language. That said, there is no question that defendant’s ill-chosen words were menacing by any common understanding, both on their face and in context. The terror they elicited in Mary S., and the concern they evoked in the school authorities, were real and entirely reasonable. It is safe to say that fears arising from a raft of high school shooting rampages, including those in Colorado and Santee, California, are prevalent among American high school students, teachers, and administrators. Certainly this was so on March 16, 2001, only eleven days after the Santee incident had occurred. That is the day defendant selected to press his violent writing on two vulnerable and impressionable young schoolmates who hardly knew him. Defendant admitted at trial that he intentionally combined the subject matter and the timing for maximum shock value. Indeed, he acknowledged, his words would be interpreted as threats by “kids who didn’t know [he was] just kidding.”

Under these circumstances, as the majority observe, school and law enforcement officials had every reason to worry that defendant, deeply troubled, was contemplating his own campus killing spree. The important interest that underlies the criminal-threat law—protection against the trauma of verbal terrorism—was also at stake. Accordingly, the authorities were fully justified, and should be commended, insofar as they made a prompt, full, and vigorous response to the incident. They would have been remiss had they not done so. Nothing in our very narrow holding today should be construed as suggesting otherwise.

Questions for Discussion

1.
Summarize the facts in George T.

2.
Describe the responses of Mary, Erin, and Natalie to George T.’s poem. What occurred when the police confronted George T. and conducted an investigation at George T.’s school?

3.
What are the elements of the crime of a “true threat” under Section 422 of the California Penal Code?

4.
Why did the California Supreme Court conclude that George T.’s poem did not constitute a clear threat? Did the court fully consider the circumstances surrounding the threat? Should the court have analyzed whether George T. intended to harm other students?

5.
Do you think that the supreme court’s decision was influenced by the fact that George T. was a juvenile and that the alleged threat was contained in a “poem”? Note that a number of prominent writers viewed George T.’s prosecution as a violation of artistic freedom and urged the court to dismiss the charges against George T. Would the court have ruled differently if the poem had stated clearly that George T. planned to return to school with a gun? What if George T. had expressed the sentiments in the letter directly to various students and teachers?

6.
Does the California Supreme Court’s focus on specific words lead the court to overlook that the poem was interpreted as a threat by Mary and Erin?

7.
Do you agree with the California Supreme Court’s ruling that George T.’s poem is protected speech under the First Amendment?

CHAPTER TWO
PEOPLE V. RYAN M.  
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Issue

Ryan M. appeals from the order of the Napa County Superior Court.declaring him a ward of the court, upon finding that he had made criminal threats (Pen. Code, § 422)  and that the threats constituted a hate crime. ( § 422.75, subd. (a).) The court ordered appellant to serve a 30-day commitment in juvenile hall, which it then stayed pending further review of the court or successful completion of probation.                                                                                                      Ryan M. contends that the evidence was insufficient to support a finding that his actions constituted a criminal threat in violation of section 422. Section 422, in part, provides:

Any person who willfully threatens to commit a crime which will result in death or great bodily injury to another person, with the specific intent that the statement, made verbally [or] in writing . . . is to be taken as a threat, even if there is no intent of actually carrying it out, which, on its face and under the circumstances in which it was made, is so unequivocal, unconditional, immediate, and specific as to convey to the person threatened, a gravity of purpose and an immediate prospect of execution of the threat, and thereby causes that person reasonably to be in sustained fear for his or her own safety . . ., shall be punished by imprisonment in the county jail not to exceed one year, or by imprisonment in the state prison.
Facts

On February 18, 2005, appellant, a 14-year-old eighth-grade student in Napa, distributed copies of a writing to several students at his middle school. The writing read: "Join now. We be taking n___s. Hang them from a tree. Burn a cross in his front yard and kill his family. Signed KKK recruiting office." Appellant distributed the writing to students of various ethnic backgrounds, including white and Hispanic students and to one sixth-grade African American student, Anthony W. Appellant approached Anthony as Anthony was leaving the school basketball court to meet his mother for a teacher conference in the school office. Appellant handed Anthony a copy of the note and said, "Here, here, read this." Appellant did not yell at Anthony and did not touch him in any way. Anthony did not know appellant before this incident and had never had any argument with him.   
   Anthony was the only African American person to receive one of the notes. Anthony continued to the office where he met his mother. After meeting his mother, Anthony told her someone had given him a letter, and they proceeded to read it together. Anthony described his feelings after reading the letter as "[l]ike he was really going to do that" and that made him feel "scared a little." Anthony also stated he felt that appellant "was just saying that so he can kind of get me scared." Anthony and his mother immediately brought the note to the attention of the school administration, so that within 90 minutes of having received it, Anthony was describing his experience to assistant principal Greg Wright and to school resource officer Wendy Daniels, a Napa County sheriff's deputy. Wright described Anthony as "upset" and "worried" and Anthony's mother as "very upset." Daniels described Anthony as "scared. He didn't know what was going to happen or why he got this note, because he didn't know the kid that gave it to him."                       
   Anthony described appellant, but did not know his name. He had seen appellant on campus and picked his picture out of the student yearbook. Wright went to the bus area, where students were gathered to ride the busses home. Appellant was not in the area, but a couple of students came up to Wright and gave him identical notes. These students also described appellant, but did not know his name. They stated that appellant would hand them a note or stick it in a pocket and keep on walking.                                                              
    About 12 notes were found within about a week after they had been passed out. They had been given to persons of "multiple races" and from many ethnic groups, among them white students and Hispanic students.                                           
   Wright interviewed appellant in Officer Daniels's presence. Appellant admitted writing the notes. Appellant told Wright that he wrote them as "more of a joke. He just wanted to see what kids' reactions would be." Appellant admitted handing the notes to students,   but said he had distributed them at random and that there was no specific person.                   
   Officer Daniels testified that appellant said that the night before he passed out the notes he had done an internet search of the term "White Pride" and downloaded some song lyrics. Appellant did not recall the song he was reading or listening to, but it was from that song lyric that he got the statement he wrote on the notes. He told Daniels that he did not know why he did it, "he just did it." He told Daniels that "he didn't mean anything by these notes," that he "thought that they were meant as a joke," and that "he didn't mean anyone to take them seriously." Appellant made a written statement saying "he didn't think at the time that it was serious," but that "he learned after he got into trouble that it was."                                                                                                                                    
    Appellant was associated with a school group known as the "White Boys Crew" or "WBC" whose members had sometimes been disciplined for unruly behavior. Appellant told Wright he was not a member of the group and that his association with these friends had nothing to do with the notes. According to Wright, appellant "has a very good discipline record" and no previous discipline for fighting. According  to Wright, "Ryan does not fight." Daniels testified that she was very familiar with White Boys Crew as a group started so that friends could "basically hang together." Although the name implies that its members are white, not all members of the group are white. The group has an enemy, like gangs do, but the enemy is not a certain race; rather, it is another group.   
   Wright determined that the incident was "a school matter" and suspended appellant from school for five days.                                                                                                              
    A juvenile wardship petition was filed on April 5, 2005. The juvenile court sustained the allegations set forth in the petition. At a dispositional hearing held October 14, 2005, the juvenile court denied appellant's motion to reduce the criminal threats count to a misdemeanor, declared appellant a ward of the court, ordered restitution and a $ 600 public defender reimbursement fee. The court imposed various probation conditions and ordered that appellant be committed to juvenile hall for 30 days, but stayed the 30 days pending further review by the court or appellant's successful completion of probation.  


Reasoning

The California Supreme Court has recently reiterated in George T., that "not all threats are criminal" and it has recounted the elements … that are "necessary to prove the offense of making criminal threats under section 422." The prosecution must prove (1) that the defendant willfully threaten[ed] to commit a crime which will result in death or great bodily injury to another person, (2) that the defendant made the threat with the specific intent that the statement . . . is to be taken as a threat, even if there is no intent of actually carrying it out, (3) that the threat-which may be made verbally, in writing, or by means of an electronic communication device  was on its face and under the circumstances in which it [was] made, . . . so unequivocal, unconditional, immediate, and specific as to convey to the person threatened, a gravity of purpose and an immediate prospect of execution of the threat, (4) that the threat actually caused the person threatened to be in sustained fear for his or her own safety or for his or her immediate family's  safety, and (5) that the threatened person's fear was "reasonabl[e]" under the circumstances.  
    Appellant contends that the writing did not rise to the level of a criminal threat because neither it, nor the circumstances surrounding its delivery, were "so unequivocal, unconditional, immediate, and specific" as to convey to Anthony, the required "gravity of purpose" and "immediate prospect of execution of the threat." Appellant further contends that respondent failed to establish that the defendant made the threat with the specific intent that the statement . . . is to be taken as a threat . . . .                                                    
    In George T., the Supreme Court considered whether a high school student made a criminal threat by giving two classmates a poem labeled  Dark Poetry, which recit[ed] in part, “I am Dark, Destructive, & Dangerous. I slap on my face of  happiness but inside I am evil!! For I can be the next kid to bring guns to kill students at school. So parents watch your children cuz I'm BACK!! " The court held that "the ambiguous nature of the poem, along with the circumstances surrounding its dissemination, fail[ed] to establish that the poem constituted a criminal threat."     
      As does appellant here, the minor in George T. challenged the findings with respect to the second and third elements enumerated by the Supreme Court as among those the prosecutor must prove. The Supreme Court concluded "that the poem was not an unequivocal threat," and, therefore, found it unnecessary to address the claim that the minor did not harbor the requisite specific intent to threaten the students.                                     
    In reviewing whether the threat was so unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an immediate prospect of execution of the threat  …the word “so” in section 422 meant that unequivocality, unconditionality, immediacy and specificity are not absolutely mandated, but must be sufficiently present in the threat and surrounding circumstances . . . .The four qualities are simply the factors to be considered in determining whether a threat, considered together with its surrounding circumstances, conveys those impressions to the victim. A communication that is ambiguous on its face may nonetheless be found to be a criminal threat if the surrounding circumstances clarify the communication's meaning.     
  Although one of the students who received the poem believed it was a threat… the California Supreme Court  held that:                                                                                                              
 

  While the protagonist in “Faces” declares that he has the potential or capacity to kill students given his dark and hidden feelings, he does not actually threaten to do so. While perhaps discomforting and unsettling, in this unique context this disclosure simply does not constitute an actual threat to kill or inflict harm. … It does not describe or threaten future conduct because it does not state that the protagonist plans to kill students, or even that any potential victims would include [the two students].  That the minor gave the poem to one of the students with a note stating that it described "me and my feelings," was not inconsistent with the contention that the poem did nothing more than describe certain dark feelings. The note . . . did not state or imply something to the effect of, “this is what I plan to do, are you with me."                                                                                                                       


    The California Supreme Court observed that "exactly what the poem means is open to varying interpretations because a poem may mean different things to different readers."  As a medium of expression, a poem, like musical lyrics, is inherently ambiguous. "In short, viewed in isolation the poem is not 'so unequivocal' as to have conveyed to [the two students] a gravity of purpose and an immediate prospect that minor would bring guns to school and kill them."                                                                                                                   
    Finding the poem ambiguous did not end the analysis, however, as "[a]mbiguity . . . is not necessarily sufficient to immunize the poem from being deemed a criminal threat because the surrounding circumstances may clarify facial ambiguity." "When the words are vague, context takes on added significance, but care must be taken not to diminish the requirements that the communicator have the specific intent to convey a threat and that the threat be of such a nature as to convey a gravity of purpose and immediate prospect of the threat's execution."  The court found incriminating circumstances to be "noticeably lacking: there was no history of animosity or conflict between the students,  and no conduct suggested to [the two students] that there was an immediate  prospect of execution of a threat to kill Thus the circumstances surrounding the poem's dissemination fail to show that, as a threat, it was sufficiently unequivocal to convey to [the two students] an immediate prospect that minor would bring guns to school and shoot students." Consequently, the Supreme Court concluded that the poem and the circumstances surrounding its dissemination failed to establish that it was an unequivocal threat.                                                                                                                                              
   We believe George T. to be dispositive here. As did the Supreme Court there, we begin by analyzing the words of the writing itself.                                                                                      
    On its face, the writing purports to be a Ku Klux Klan (KKK or Klan) recruitment document describing some of the most notorious of the organizations activities. That organization is well known for conducting racially motivated and often violent crimes against African Americans. It has been described as " '[t]he world's oldest, most persistent  terrorist organization.' " The writing reads as a sort of racist mission statement. It does not, however, state that appellant is a member of the KKK. Nor does it state that he intends to commit any of the acts described therein. Nor does it describe what will be done by anyone in particular to anyone in particular. It suffers from an ambiguity of tense. …It does not identify appellant as one of the "we." Nor does the writing state "that any potential victims would include [Anthony]."  The writing describes violent activities toward African Americans. That Anthony is African American does not convey that he is any more the immediate and specific target of the described activities than did the fact that the poem in George T. referred to violence against students, convey to the two students to whom it was given that they were immediate and specific targets of a threat.                                                                                   
   Nor does the opening phrase of the writing: "Join now" or the signature "KKK recruiting office" shed light on the alleged threat's conveyance of an immediate prospect of execution. The word "now" refers to the immediacy of the writing's purported efforts  to recruit members. The immediacy of the group's recruitment efforts does not necessarily coincide with the immediacy of its membership activities.                                  
   Respondent's interpretation of the word choice and sentence structure of the writing is plausible. However, it is certainly not the only way to read the writing. On its face, the writing is too ambiguous and equivocal to "convey . . . an immediate prospect of execution" of a threat against Anthony.                                                                                    
   "When the words are vague, context takes on added significance, but care must be taken not to diminish the requirements that the communicator have the specific intent to convey a threat and that the threat be of such a nature as to convey a gravity of purpose and immediate prospect of the threat's execution."  Consequently, we look to the circumstances surrounding its delivery to see whether they clarify the facial ambiguity.    
   Anthony is African American and the writing was purportedly signed by the "KKK recruiting office." Moreover, the writing described actions including the lynching of African Americans and cross burning. …[C]ross burning has a "long and pernicious history as a symbol of impending violence." "[W]hen a cross burning is directed at a particular person not affiliated with the Klan, the burning cross often serves as a message of intimidation, designed to inspire in the victim a fear of bodily harm. . . . [I]ndividuals without Klan affiliation who wish to threaten or menace another person sometimes use cross burning because of this association between a burning cross and violence." That Anthony is African American and the writing was purportedly authored by the KKK, described violence against African Americans and used potent symbols of lynching and cross burning, are relevant circumstances. However, they do not, without more, render the writing "so unequivocal, unconditional, immediate, and specific as to convey to the person threatened, a gravity of purpose and an immediate prospect of execution of the threat . . . ."                                                                                                                                 
   Appellant urged Anthony to "[r]ead this." Respondent argues that by telling Anthony to read the note, appellant emphasized the importance and sincerity of the message and particularized its "broad racial threat" to intimidate and victimize Anthony. However, the minor in George T. also asked the student recipients of his poem to "read these." The California Supreme Court did not consider this fact to render the writing's generalized descriptions of violence against students sufficiently particularized to constitute an unequivocal criminal threat against the student recipients. In the circumstances here, appellant's telling Anthony to read the writing did not elevate this generally offe nsive communication to a criminal threat.                                                                                   
    Additional circumstances persuade us that the ambiguous writing here does not satisfy the criteria for a criminal threat.                                                                                                     
   As in George T., here there was no history of animosity or conflict between the students. In fact, they did not know each other. Although it appears that appellant was "associated" in some way with the White Boys Crew, the only evidence presented was that despite its name, this group, which had non-white members, did not target African Americans in particular, or any race or members of any race as its enemy.                           
   Moreover, as in George T.,  appellant simply handed the poem to Anthony and told him to read it. This conduct was unaccompanied by threatening gestures or mannerisms, and no conduct verbal or physical suggested to Anthony that there was an immediate prospect of execution of a threat to kill or injure him.                                                                          
   Respondent argues that Anthony was a "susceptible target," pointing out that Anthony was two grade levels below Ryan and alone at the time of delivery. Although Anthony was a sixth-grader and appellant was an eighth-grader at the time, there was no evidence of the relative size or physical maturity of the two or that Anthony was even aware of the grade disparity. Appellant was also alone at the time he handed Anthony the writing. This, and the fact that appellant simply handed him the note and walked away make it less likely that the manner in which the writing was delivered conveyed to Anthony an immediate prospect of execution of a threat.                                                                               
   Thus the  circumstances surrounding the writing's dissemination fail to show that, as a threat, it was sufficiently unequivocal to convey to Anthony an immediate prospect that appellant, alone or in consort with others, would harm Anthony. Because we have concluded that the writing was not an unequivocal threat, we need not discuss appellant's contention that he did not harbor the specific intent to threaten Anthony, as required by section 422.        

Holding                                                                                                                              

The issue before us is not whether appellant's conduct was offensive, reprehensible, or wrong. It was all of these things. As stated in George T., "school personnel were amply justified in taking action against" appellant.  We conclude only that the juvenile court erred in sustaining the petition on the ground that appellant made a criminal threat in violation of section 422.

QUESTIONS FOR DISCUSSION


1. What are the facts in Ryan M.?                                                                                                                                       2.  List the elements that must be demonstrated to convict a defendant under section 422.                                 3.  What are the reaons why  the California Supreme Court found that George T. did not make a criminal threat?                                                                                                                                                                                                                                                           4.  Compare and contrast the facts in George T with the facts in  Ryan M.                                                                            5.   Do you agree with the court’s reasoning and decision in Ryan M ?                                                                                6.  In determining whether Ryan made a criminal threat should the court place more importance on whether Ryan intended to make a threat or on Anthony’s response to the note or on whether a reasonable person would have felt threatened? Why are the surrounding circumstances important in determining whether Ryan made a criminal threat?                                                                                                                                                   7. Do  you agree that the threat was not sufficiently unequivocal to constitute a threat to Anthony? 

Freedom of Expression

In re Ricky T., 87 Cal. App. 4th 112 (2001). Opinion by: Chantelli, J.
Issue

On February 2, 2000, a petition was filed against appellant Ricky T. alleging that he made a felonious terrorist threat under section 422 and threatened a teacher with the intent of preventing him from performing his duties. After hearing argument from the parties, the juvenile court found that appellant committed a misdemeanor terrorist threat.
The court ordered appellant incarcerated in the county juvenile facility for 30 days, suspended its order and placed appellant on probation with his father. Ricky T. contends that the record does not support the juvenile court’s finding.
Facts

On May 6, 1999, appellant, a 16-year-old student, left Redwood High School teacher Roger Heathcote’s class to use the restroom. When appellant returned, he found the classroom door locked and pounded on it. Heathcote opened the door, which opened outwardly, hitting appellant with it.
Appellant became angry, cursed Heathcote and threatened him, saying, “I’m going to get you.” Heathcote felt threatened and sent appellant to the school office. Heathcote said he felt physically threatened by appellant; however, he said appellant did not make a specific threat or further the act of aggression. Appellant was suspended for five days for the threat.
Officer Steaveson interviewed appellant at the school dean’s office the following day. Appellant told Officer Steaveson that he was involved in a verbal altercation with Heathcote because he felt “disrespected by the door hitting him in the head.” He admitted speaking angrily, but denied threatening Heathcote. Appellant also admitted “getting in [Heathcote’s] face,” but did not mean to sound threatening. He said that his actions were not appropriate and he apologized for the incident.
One week later, Officer Steaveson contacted appellant by telephone and advised him of his Miranda rights. Appellant waived his rights and said that on the day of the incident, he told Heathcote “I’m going to kick your ass.” He added, however, that he never made any physical movements or gestures toward Heathcote to further the threat. Appellant’s sole contention on appeal is that there is insufficient evidence to support the finding that he uttered a terrorist threat.
Reasoning

In order to sustain a finding that appellant made a terrorist threat in violation of section 422, the People were required to show: (1) appellant willfully threatened to commit a crime that would result in death or great bodily injury; (2) he made the threat with the specific intent that it be taken as a threat; (3) the threat, on its face and under the circumstances in which it was made, was so unequivocal, unconditional, immediate and specific as to convey to the person threatened a gravity of purpose and an immediate prospect of execution of the threat; and (4) the threat caused the person threatened reasonably to be in sustained fear for his own safety.
Appellant concedes that the evidence supports the first two elements of the offense but argues that there is insufficient evidence to establish that the threat was unequivocal and immediate or that it caused Heathcote to be in sustained fear for his safety.
Section 422 requires that the threat be “so unequivocal, unconditional, immediate, and specific [that it] convey . . . a gravity of purpose and an immediate prospect of execution of the threat. . . .” It is clear that the nature of the threat cannot be determined only at face value. Section 422 demands that the purported threat be examined “on its face and under the circumstances in which it was made.” The surrounding circumstances must be examined to determine if the threat is real and genuine, a true threat.
The prosecution relies too much on judging a threat solely on the words spoken. It is clear by case law that threats are judged in their context. By this standard, appellant’s “threats” lack credibility as indications of serious, deliberate statements of purpose. . . . There was no immediacy to the threat. Sending appellant to the school office did not establish that the threat was “so” immediate. “The use of the word ‘so’ in section 422 indicates that unequivocality, unconditionality, immediacy and specificity are not absolutely mandated, but must be sufficiently present in the threat and surrounding circumstances to convey gravity of purpose and immediate prospect of execution to the victim.”
Here, the police were not called until the following day. Appellant was then interviewed in the school principal’s office. That execution of the threat was not so immediate is further evidenced by the fact that the police did not again interview appellant until one week later.
Having no circumstances to corroborate a true threat, respondent claims the record contains the legal minimum required to sustain the finding. But the remark “I’m going to get you” is ambiguous on its face and no more than a vague threat of retaliation without prospect of execution. Appellant’s “kick your ass” and cursing statements were made in response to his accident with the door.
There was no evidence in this case to suggest that appellant and Heathcote had any prior history of disagreements, or that either had previously quarreled, or addressed contentious, hostile, or offensive remarks to the other. Nor was there evidence that a physical confrontation was actually imminent.
Appellant’s intemperate, rude, and insolent remarks hardly suggest any gravity of purpose; there was no evidence offered that appellant’s angry words were accompanied by any show of physical violence—nothing indicating any pushing or shoving or other close-up physical confrontation. . . . There is no evidence that appellant exhibited a physical show of force, displayed his fists, damaged any property, or attempted to batter Heathcote or anyone else. . . . Here, there was no evidence of any circumstances occurring after appellant’s “threats” which would further a finding of a terrorist threat.
Section 422 also requires that the threat be such as to cause a reasonable person to be in sustained fear for his personal safety. The statute is specific as to what actions and reactions fall within its definition of a terrorist threat. The phrase to “cause that person reasonably to be in sustained fear for his or her own safety” has a subjective and an objective component. A victim must actually be in sustained fear, and the sustained fear must also be reasonable under the circumstances.
The term “sustained fear” is defined as a period of time “that extends beyond what is momentary, fleeting, or transitory.” . . . Whatever emotion—fear, intimidation, or apprehension—Heathcote felt during the moment of the verbal encounter, there was nothing to indicate that the fear was more than fleeting or transitory.
Heathcote told Officer Steaveson that he “felt threatened,” and that he ordered appellant to report to the school office. The record, however, indicates that the police were not notified until the day after the incident. Apparently, fear did not exist beyond the moments of the encounter. Rather than taking advantage of Heathcote’s fear, appellant followed his directive and placed himself in the school office, where he returned the next day for Officer Steaveson’s interview.
Appellant uttered intemperate, disrespectful remarks to Heathcote in the presence of a classroom full of students. It is obvious that this mouthing off or posturing was not designed to coerce Heathcote to do or not to do anything. There is no evidence that Heathcote felt fear beyond the time of the angry utterances.
Holding

It is this court’s opinion that section 422 was not enacted to punish an angry adolescent’s utterances, unless they otherwise qualify as terrorist threats under that statute. Appellant’s statement was an emotional response to an accident rather than a death threat that induced sustained fear. Although what appellant did was wrong, we are hesitant to change this school confrontation between a student and a teacher to a terrorist threat. Students who misbehave should be taught a lesson, but not, as in this case, a penal one.
Questions for Discussion
1.
What are the statements Ricky T. made to Roger Heathcote?
2.
List the four elements that must be established to convict an individual of making a terrorist threat.
3.
Ricky T. conceded that he willfully threatened to commit a crime that would result in death or great bodily harm. Explain why the California appellate court nonetheless concluded that Ricky T.’s threat directed to Roger Heathcote was not unequivocal and immediate and did not cause Heathcote to be in sustained fear for his safety.
4.
Do you agree with the reasoning of the California court in acquitting Ricky T.?

Chapter Two: Privacy 
MAY AN INDIVIDUAL WHO ENTERS INTO A POLYGAMOUS MARRIAGE BE CONVICTED OF BIGAMY?

UTAH V. HOLM
137 P.3d 726 (Utah 2006)

Issue

In this case, we are asked to determine whether Rodney Hans Holm was appropriately convicted for bigamy and unlawful sexual conduct with a minor. Specifically, we are asked to determine whether Holm's behavior violated Utah's bigamy statute and whether that statute is constitutional. 

Facts
Holm was legally married to Suzie Stubbs in 1986. Subsequent to this marriage, Holm, a member of the Fundamentalist Church of Jesus Christ of Latter-day Saints (the "FLDS Church"),  participated in a religious marriage ceremony with Wendy Holm. Then, when Rodney Holm was thirty-two, he participated in another religious marriage ceremony with then-sixteen-year-old Ruth Stubbs, Suzie Stubbs's sister. After the ceremony, Ruth moved into Holm's house, where her sister Suzie Stubbs, Wendy Holm, and their children also resided. By the time Ruth turned eighteen, she had conceived two children with Holm, the second of which was born approximately three months after her eighteenth birthday.
     Holm was subsequently arrested in Utah and charged with three counts of unlawful sexual conduct with a sixteen- or seventeen-year-old, 2 in violation of Utah Code section 76-5-401.2 (2003), and one count of bigamy, in violation of Utah Code section 76-7-101 (2003)   all third degree felonies. 
     At trial, Ruth Stubbs testified that although she knew that the marriage was not a legal civil marriage under the law, she believed that she was married. Stubbs's testimony included a description of the ceremony she had participated in with Holm. Stubbs testified that, at the ceremony, she had answered "I do" to the following question:

Do you, Sister [Stubbs], take Brother [Holm] by the right hand, and give yourself to him to be his lawful and wedded wife for time and all eternity, with a covenant and promise on your part, that you will fulfill all the laws, rites and ordinances pertaining to this holy bond of matrimony in the new and everlasting covenant, doing this in the presence of God, angels, and these witnesses, of your own free will and choice? Stubbs testified that she had worn a white dress, which she considered a wedding dress; that she and Holm exchanged vows; that Warren Jeffs, a religious leader in the FLDS religion, conducted the ceremony; that other church members and members of Holm's family attended the ceremony; and that photographs were taken of Holm, Stubbs, and their guests who attended the ceremony. 
     Stubbs also testified about her relationship with Holm after the ceremony. She testified that she had moved in with Holm; that Holm had provided, at least in part, for Stubbs and their children; and that she and Holm had "regularly" engaged in sexual intercourse at the house in Hildale, Utah. Evidence was also introduced at trial that Holm and Stubbs "regarded each other as husband and wife."
      At the close of the State's case in chief, Holm moved for reconsideration of his motion to dismiss, arguing that the jury should not be allowed to consider whether he violated the bigamy statute by purporting to marry Stubbs. Specifically, he argued that the "purporting to marry" prong of the bigamy statute applied only to legally recognized marriages. The court again rejected his motion.
    During the course of the trial, the court denied Holm's request to present rebuttal evidence in the form of expert testimony concerning FLDS practice and beliefs. This evidence would have included Kenneth D. Driggs's testimony about the deeply held religious belief among FLDS adherents that this type of marriage is "necessary to their personal salvation," the history of polygamy, and the social health of polygamous communities.
     The jury returned a guilty verdict on each of the charges, indicating on a special verdict form that Holm was guilty of bigamy both because he "purported to marry Ruth   Stubbs" and because he had "cohabited with Ruth Stubbs." The trial court sentenced Holm to up to five years in state prison on each conviction, to be served concurrently, and imposed a $ 3,000 fine. Both the prison time and the fine were suspended in exchange for three years on probation, one year in the county jail with work release, and two hundred hours of community service.
  
Reasoning
Holm was convicted pursuant to Utah's bigamy statute, which provides that "[a] person is guilty of bigamy when, knowing he has a husband or wife or knowing the other person has a husband or wife, the person purports to marry another person or cohabits with another person." The jury weighing the case against Holm indicated on a special verdict form its conclusion that Holm had both "purported to marry another person" and "cohabited with another person" knowing that he already had a wife.
      The "purports to marry" provision of Utah's bigamy statute declares that "[a] person is guilty of bigamy when, knowing he has a husband or wife or knowing the other person as a husband or wife, the person purports to marry another person."  Both parties to this appeal agree that "purport" means "[t]o profess or claim falsely; to seem to be." 
The definition of "marry," however, is disputed. The State argues that "marry" should not be construed as limited to legally recognized marriages. Holm argues that the word "marry" in subsection one refers only to a legally recognized marriage and that, therefore, there is no violation of the "purports to marry" provision unless an individual purports to enter into a legally valid marriage. We hold that the term "marry," as used in the bigamy statute, includes both legally recognized marriages and those that are not state-sanctioned because such a definition is supported by the plain meaning of the term, the language of the bigamy statute and the Utah Code, and the legislative history and purpose of the bigamy statute.
     The common usage of "marriage" supports a broader definition of that term than that asserted by Holm. The dictionary defines "marry" as "to join in marriage according to law or custom," or "to unite in close and [usually] permanent relation." Holm argues that such a definition of "marriage" is unsupportable and asks us to read the term "legally" into the bigamy statute. To support his argument that "marry" should be construed narrowly in this fashion, Holm relies on Black's Law Dictionary, which defines "marriage" as "[t]he legal union of a man and woman as husband and wife." Black's Law Dictionary 986. While Black's Law Dictionary does offer this as one definition of marriage, a review of the dictionary's various entries and editions 5 makes clear  that the dictionary itself does not confine its use of the term "marriage" to legally recognized unions. Indeed, the definitions Black's Law Dictionary provides for terms such as "plural marriage," "bigamy," and "polygamy" support a construction of the term "marry" that includes marriage not sanctioned by the state, as is true in common parlance. For example, "plural marriage" is defined as "[a] marriage in which one spouse is already married to someone else; a bigamous or polygamous union," "bigamy" is defined as "[t]he act of marrying one person while legally married to another,"; and "polygamy" is "[t]he state of being simultaneously married to more than one spouse; multiple marriages." If we were to adopt Holm's construction of "marry," these definitions would be nonsensical, as one could not "marry" another while legally married.
      Furthermore, Black's Law Dictionary contains several definitions of different types of marriage that are, by definition, not legally recognized. For example, "putative marriage" is "marriage in which husband and wife believe in good faith that they are married, but for some technical reason are not formally married (as when the ceremonial official was not authorized to perform a marriage)"; "clandestine marriage" is "marriage that rests merely on the agreement of the parties" or "marriage entered into in a secret way, as one solemnized by an unauthorized person or without all required formalities"; and "void marriage" is "marriage that is invalid from its inception, that cannot be made valid, and that can be terminated by either party without obtaining a divorce or annulment." .
     Moreover, the Black's Law Dictionary definition of the term "marriage," unadorned by modifiers, states that "[a]lthough the common law regarded marriage as a civil contract, it is more properly the civil status or relationship existing between a man and a woman who agree to and do live together as spouses." Thus, the plain meaning of the term "marry," as it is used in the bigamy statute, supports our conclusion that it encompasses both marriages that are legally recognized and those that are not. 
    Second, when we look, as we must, at the term "marry" in the context of the bigamy statute, as well as statutes in the same chapter and related chapters of the Utah Code, it is clear that the Legislature intended "marry" to be construed to include marriages that are not state-sanctioned. Most significantly, the text of the bigamy statute supports a more expansive definition of "bigamy" than that asserted by Holm. Specifically, the bigamy statute does not require a party to enter into a second marriage (however defined) to run afoul of the statute; cohabitation alone would constitute bigamy pursuant to the statute's terms.  In other words, the Utah Code contemplates that there will be "marital relationships" or "marriages" that are not legally recognized from inception, but which the State has the ability to legally recognize, even if the parties to that relationship do not desire such recognition.                                                                                                               
      In sum, we are not convinced that the plain language of the statute, which fails to adorn the term "marry" with any limiting modifiers, justifies the inference drawn by the dissent, and we decline to import such a substantive term into the language of the statute. Accordingly, we read the plain language of our bigamy statute as prohibiting an individual from claiming to marry a person when already married to another. Further, we conclude that the term "marry" is not confined to legally recognized marriages. In other words, one need not purport that a second marriage is entitled to legal recognition to run afoul of the "purports to marry" prong of the bigamy statute. Nowhere in subsection one is the word "marry" tied exclusively to state-sanctioned and recognized "legal" marriage. 
     Applying the definition of "marry" outlined above to the facts presented in this case, there can be no doubt that Holm purported to marry Stubbs. The undisputed facts establish that Holm stood before an official of the FLDS Church, Warren Jeffs (son of then-FLDS prophet Rulon Jeffs), with Stubbs at his side and responded affirmatively to a vow asking the following question:

Do you Brother [Holm], take Sister [Stubbs] by the right hand, and receive her unto yourself to be your lawful and wedded wife, and you to be her lawful and wedded husband, for time and all eternity, with a covenant and promise, on your part that you will fulfil all the laws, rites and ordinances pertaining to this holy bond of matrimony in the new and everlasting covenant, doing this in the presence of God, angels, and these witnesses, of your own free will and choice? 

      At the ceremony, Stubbs wore a white dress, which she considered a wedding dress. Throughout her testimony at the trial court, Stubbs referred to the ceremony as a marriage. As mentioned, the ceremony was officiated by a religious leader and involved Vws typical of a traditional marriage ceremony.  In short, the ceremony in which Holm and Stubbs participated appeared, in every material respect, indistinguishable from a marriage ceremony to which this State grants legal recognition on a daily basis. 
Holding

     At trial, Stubbs testified that following the ceremony she considered herself married. The facts show that Stubbs lived in a house with Holm, that Holm and Stubbs considered themselves husband and wife, and that Holm and Stubbs regularly engaged in sexual intercourse. Although no one of these factors is itself indicative of marriage, looking at the cumulative effect of the factors present in this case it is clear that the relationship formed by Holm and Stubbs was a marriage, as that term is used in the bigamy statute. 
Issue
Holm argues that the State of Utah is foreclosed from criminalizing polygamous behavior because the freedom to engage in such behavior is a fundamental liberty interest that can be infringed only for compelling reasons and that the State has failed to identify a sufficiently compelling justification for its criminalization of polygamy. In arguing that his behavior is constitutionally protected as a fundamental liberty interest, Holm relies primarily on the United States Supreme Court's decision in Lawrence v. Texas.  

Reasoning

Despite its use of seemingly sweeping language, the holding in Lawrence is actually quite narrow. Specifically, the Court takes   pains to limit the opinion's reach to decriminalizing private and intimate acts engaged in by consenting adult gays and lesbians. In fact, the Court went out of its way to exclude from protection conduct that causes "injury to a person or abuse of an institution the law protects." Further, after announcing its holding, the Court noted the following: "The present case does not involve minors. It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused. It does not involve public conduct . . . ." 
      In marked contrast to the situation presented to the Court in Lawrence, this case implicates the public institution of marriage, an institution the law protects, and also involves a minor. In other words, this case presents the exact conduct identified by the Supreme Court in Lawrence as outside the scope of its holding. 
    First, the behavior at issue in this case is not confined to personal decisions made about sexual activity, but rather raises important questions about the State's ability to regulate marital relationships and prevent the formation and propagation of marital forms that the citizens of the State deem harmful. Sexual intercourse . . . is the most intimate behavior in which the citizenry engages. [Lawrence] spoke to this discreet, personal activity. Marriage, on the other hand, includes both public and private conduct. Within the privacy of the home, marriage means essentially whatever the married individuals wish it to mean. Nonetheless, marriage extends beyond the confines of the home to our society.   The very "concept of marriage possesses 'undisputed social value.'" Utah's own constitution enshrines a commitment to prevent polygamous behavior.That commitment has undergirded this State's establishment of "a vast and convoluted network of . . . laws . . . based exclusively upon the practice of monogamy as opposed to plural marriage." Our State's commitment to monogamous unions is a recognition that decisions made by individuals as to how to structure even the most personal of relationships are capable of dramatically affecting public life.
     The dissent states quite categorically that the State of Utah has no interest in the commencement of an intimate personal relationship so long as the participants do not present their relationship as being state-sanctioned. On the contrary, the formation of relationships that are marital in nature is of great interest to this State, no matter what the participants in or the observers of that relationship venture to name the union. We agree with the dissent's statement that any two people may make private pledges to each other and that these relationships do not receive legal recognition unless a legal adjudication of marriage is sought. That does not, however, prevent the legislature from having a substantial interest in criminalizing such behavior when there is an existing marriage.
     As the dissent recognizes, a marriage license significantly alters the bond between two people because the State becomes a third party to the marital contract. It is precisely that third-party contractual relationship that gives the State a substantial interest in prohibiting unlicensed marriages when there is an existing marriage. Without this contractual relationship, the State would be unable to enforce important marital rights and obligations. In situations where there is no existing marriage, the Legislature has developed a mechanism for legally determining that a marriage did in fact exist, even where the couple did not seek legal recognition of that marriage, so that the State may enforce marital obligations such as spousal support or prevent welfare abuse. There is no such mechanism for protecting the State's interest in situations where there is an existing marriage because, under any interpretation of the bigamy statute, a party cannot seek a legal adjudication of a second marriage. Thus, the State has a substantial interest in criminalizing such an unlicensed second marriage.
    Moreover, marital relationships serve as the building blocks of our society. The State must be able to assert some level of control over those relationships to ensure the smooth operation of laws and further the proliferation of social unions our society deems beneficial while discouraging those deemed harmful. The people of this State have declared monogamy a beneficial marital form and have also declared polygamous relationships harmful. Further, this case features another critical distinction from Lawrence; namely, the involvement of a minor. Stubbs was sixteen years old at the time of her betrothal, and evidence adduced at trial indicated that she and Holm regularly engaged in sexual activity. Further, it is not unreasonable to conclude that this case involves behavior that warrants inquiry into the possible existence of injury and the validity of consent.                                                                                                             Holding                                                                                                                                     Given the above, we conclude that Lawrence does not prevent our Legislature from prohibiting polygamous behavior. The distinction between private, intimate sexual conduct between consenting adults and the public nature of polygamists' attempts to extralegally redefine the acceptable parameters of a fundamental social institution like marriage is plain. The contrast between the present case and Lawrence is even more    dramatic when the minority status of Stubbs is considered. Given the critical differences between the two cases, and the fact that the United States Supreme Court has not extended its jurisprudence to such a degree as to protect the formation of polygamous marital arrangements, we conclude that the criminalization of the behavior engaged in by Holm does not run afoul of the personal liberty interests protected by the Fourteenth Amendment. Having so concluded, we now address Holm's contention that our State's bigamy statute violates equal protection guarantees.
Questions for Discussion

1. Why does the Utah Supreme Court conclude that Holm was properly convicted of bigamy? 

2.  Holm argues that his prosecution violates his right to privacy established under Lawrence v. Texas. What is the response of the Utah Supreme Court to this argument?
3.   Do  adults have a right to privacy to enter into polygamous relationships with one another?  

CHAPTER TWO

Do consenting adults have the right to engage in sodomy within the home?

Lawrence v. Texas,                                                                                      539 U.S. 558 (2003)                                                                                                  Opinion by: Kennedy, J.

Liberty protects the person from unwarranted government intrusions into a dwelling or other private places. In our tradition the State is not omnipresent in the home. And there are other spheres of our lives and existence, outside the home, where the State should not be a dominant presence. Freedom extends beyond spatial bounds. Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct. The instant case involves liberty of the person both in its spatial and more transcendent dimensions.

The question before the Court is the validity of a Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct.

Facts

In Houston, Texas, officers of the Harris County Police Department were dispatched to a private residence in response to a reported weapons disturbance. They entered an apartment where one of the petitioners, John Geddes Lawrence, resided. The right of the police to enter does not seem to have been questioned. The officers observed Lawrence and another man, Tyron Garner, engaging in a sexual act. The two petitioners were arrested, held in custody overnight, and charged and convicted before a justice of the peace.

The complaints described their crime as “deviate sexual intercourse, namely anal sex, with a member of the same sex (man).” The applicable state law is Texas Penal Code Annotated section 21.06(a) (2003). It provides, “A person commits an offense if he engages in deviate sexual intercourse with another individual of the same sex.” The statute defines “deviate sexual intercourse” as “any contact between any part of the genitals of one person and the mouth or anus of another person; or . . . the penetration of the genitals or the anus of another person with an object.”

The petitioners exercised their right to a trial . . . in Harris County Criminal Court. They challenged the statute as a violation of the United States and Texas constitutions. These contentions were rejected. The petitioners, having entered a plea of nolo contendere (a plea of guilt limited to these proceedings and not constituting an admission of guilt for purposes of other legal actions), were each fined $200 and assessed court costs of $141.25.

The Court of Appeals for the Texas Fourteenth District considered the petitioners’ federal constitutional arguments under both the Equal Protection and Due Process clauses of the Fourteenth Amendment . . . [and] rejected the constitutional arguments and affirmed the convictions. . . .

Issue

We conclude the case should be resolved by determining whether the petitioners were free as adults to engage in the private conduct in the exercise of their liberty under the Due Process Clause of the Fourteenth Amendment to the Constitution. For this inquiry we deem it necessary to reconsider the Court’s holding in Bowers.

Reasoning

The facts in Bowers had some similarities to the instant case. A police officer, whose right to enter seems not to have been in question, observed Hardwick, in his own bedroom, engaging in intimate sexual conduct with another adult male. The conduct was in violation of a Georgia statute making it a criminal offense to engage in sodomy. One difference between the two cases is that the Georgia statute prohibited the conduct whether or not the participants were of the same sex, while the Texas statute, as we have seen, applies only to participants of the same sex. Hardwick was not prosecuted, but he brought an action in federal court to declare the state statute invalid. He alleged he was a practicing homosexual and that the criminal prohibition violated rights guaranteed to him by the Constitution. The Court, in an opinion by Justice White, sustained the Georgia law. . . .

The Court began its substantive discussion in Bowers as follows: “The issue presented is whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws of the many States that still make such conduct illegal and have done so for a very long time.” That statement, we now conclude, discloses the Court’s own failure to appreciate the extent of the liberty at stake. To say that the issue in Bowers was simply the right to engage in certain sexual conduct demeans the claim the individual put forward, just as it would demean a married couple were it to be said marriage is simply about the right to have sexual intercourse. The laws involved in Bowers and here are, to be sure, statutes that purport to do no more than prohibit a particular sexual act. Their penalties and purposes, though, have more far-reaching consequences, touching upon the most private human conduct, sexual behavior, and in the most private of places, the home. The statutes do seek to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals.

This, as a general rule, should counsel against attempts by the State, or a court, to define the meaning of the relationship or to set its boundaries absent injury to a person or abuse of an institution the law protects. It suffices for us to acknowledge that adults may choose to enter upon this relationship in the confines of their homes and their own private lives and still retain their dignity as free persons. When sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring. The liberty protected by the Constitution allows homosexual persons the right to make this choice.

Having misapprehended the claim of liberty there presented to it, and thus stating the claim to be whether there is a fundamental right to engage in consensual sodomy, the Bowers Court said, “Proscriptions against that conduct have ancient roots.” In academic writings, and in many of the scholarly . . . briefs filed to assist the Court in this case, there are fundamental criticisms of the historical premises relied upon by the majority and concurring opinions in Bowers. We need not enter this debate in the attempt to reach a definitive historical judgment, but the following considerations counsel against adopting the definitive conclusions upon which Bowers placed such reliance.

At the outset it should be noted that there is no longstanding history in this country of laws directed at homosexual conduct as a distinct matter. Beginning in colonial times, there were prohibitions of sodomy derived from the English criminal laws passed in the first instance by the Reformation Parliament of 1533. The English prohibition was understood to include relations between men and women as well as relations between men and men. Nineteenth-century commentators similarly read American sodomy, buggery, and crime-against-nature statutes as criminalizing certain relations between men and women and between men and men. The absence of legal prohibitions focusing on homosexual conduct may be explained in part by noting that according to some scholars the concept of the homosexual as a distinct category of person did not emerge until the late 19th century. Thus early American sodomy laws were not directed at homosexuals as such, but instead sought to prohibit nonprocreative sexual activity more generally. This does not suggest approval of homosexual conduct. It does tend to show that this particular form of conduct was not thought of as a separate category from like conduct between heterosexual persons.

Laws prohibiting sodomy do not seem to have been enforced against consenting adults acting in private. A substantial number of sodomy prosecutions and convictions for which there are surviving records were for predatory acts against those who could not or did not consent, as in the case of a minor or the victim of an assault. As to these, one purpose for the prohibitions was to ensure there would be no lack of coverage if a predator committed a sexual assault that did not constitute rape as defined by the criminal law. Thus the model sodomy indictments presented in a nineteenth-century treatise addressed the predatory acts of an adult man against a minor girl or minor boy. Instead of targeting relations between consenting adults in private, nineteenth-century sodomy prosecutions typically involved relations between men and minor girls or minor boys, relations between adults involving force, relations between adults implicating disparity in status, or relations between men and animals.

To the extent that there were any prosecutions for the acts in question, nineteenth-century evidence rules imposed a burden that would make a conviction more difficult to obtain, even taking into account the problems always inherent in prosecuting consensual acts committed in private. Under then-prevailing standards, a man could not be convicted of sodomy based upon testimony of a consenting partner, because the partner was considered an accomplice. A partner’s testimony, however, was admissible if he or she had not consented to the act or was a minor, and therefore incapable of consent. The rule may explain in part the infrequency of these prosecutions. In all events, that infrequency makes it difficult to say that society approved of a rigorous and systematic punishment of the consensual acts committed in private and by adults. The longstanding criminal prohibition of homosexual sodomy upon which the Bowers decision placed such reliance is as consistent with a general condemnation of nonprocreative sex as it is with an established tradition of prosecuting acts because of their homosexual character.

The policy of punishing consenting adults for private acts was not much discussed in the early legal literature. We can infer that one reason for this was the very private nature of the conduct. Despite the absence of prosecutions, there may have been periods in which there was public criticism of homosexuals as such and an insistence that the criminal laws be enforced to discourage their practices. But far from possessing “ancient roots,” American laws targeting same-sex couples did not develop until the last third of the twentieth century. The reported decisions concerning the prosecution of consensual, homosexual sodomy between adults for the years 1880–1995 are not always clear in the details, but a significant number involved conduct in a public place.

It was not until the 1970s that any state singled out same-sex relations for criminal prosecution, and only nine states have done so (Arkansas, Kansas, Missouri, Montana, Nevada, Oklahoma, Tennessee, Texas, and Kentucky). Post-Bowers even some of these states did not adhere to the policy of suppressing homosexual conduct. Over the course of the last decades, states with same-sex prohibitions have moved toward abolishing them. . . .

In summary, the historical grounds relied upon in Bowers are more complex than the majority opinion and the concurring opinion by Chief Justice Burger indicate. Their historical premises are not without doubt and, at the very least, are overstated. It must be acknowledged, of course, that the Court in Bowers was making the broader point that for centuries there have been powerful voices to condemn homosexual conduct as immoral. The condemnation has been shaped by religious beliefs, conceptions of right and acceptable behavior, and respect for the traditional family. For many persons these are not trivial concerns but profound and deep convictions accepted as ethical and moral principles to which they aspire and which thus determine the course of their lives. These considerations do not answer the question before us, however. The issue is whether the majority may use the power of the state to enforce these views on the whole society through operation of the criminal law. “Our obligation is to define the liberty of all, not to mandate our own moral code.” . . . In all events we think that our laws and traditions in the past half century are of most relevance here. These references show an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex. “History and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.”

This emerging recognition should have been apparent when Bowers was decided. In 1955 the American Law Institute promulgated the Model Penal Code and made clear that it did not recommend or provide for “criminal penalties for consensual sexual relations conducted in private.” It justified its decision on three grounds: (1) The prohibitions undermined respect for the law by penalizing conduct many people engaged in; (2) the statutes regulated private conduct not harmful to others; and (3) the laws were arbitrarily enforced and thus invited the danger of blackmail. In 1961 Illinois changed its laws to conform to the Model Penal Code. Other states soon followed.

In Bowers the Court referred to the fact that before 1961 all 50 states had outlawed sodomy, and that at the time of the Court’s decision, 24 states and the District of Columbia had sodomy laws. Justice Powell pointed out that these prohibitions often were being ignored, however. Georgia, for instance, had not sought to enforce its law for decades.

The sweeping references by Chief Justice Burger to the history of Western civilization and to Judeo-Christian moral and ethical standards did not take account of other authorities pointing in an opposite direction. A committee advising the British Parliament recommended in 1957 repeal of laws punishing homosexual conduct. Parliament enacted the substance of those recommendations ten years later. Of even more importance, almost five years before Bowers was decided, the European Court of Human Rights considered a case with parallels to Bowers and to today’s case. An adult male resident in Northern Ireland alleged he was a practicing homosexual who desired to engage in consensual homosexual conduct. The laws of Northern Ireland forbade him that right. . . . The Court held that the laws proscribing the conduct were invalid under the European Convention on Human Rights. Authoritative in all countries that are members of the Council of Europe (twenty-one nations then, forty-five nations now), the decision is at odds with the premise in Bowers that the claim put forward was insubstantial in our Western civilization.

In our own constitutional system the deficiencies in Bowers became even more apparent in the years following its announcement. The twenty-five states with laws prohibiting the relevant conduct referenced in the Bowers decision are reduced now to thirteen, of which four enforce their laws only against homosexual conduct. In those states where sodomy is still proscribed, whether for same-sex or heterosexual conduct, there is a pattern of nonenforcement with respect to consenting adults acting in private. The State of Texas admitted in 1994 that as of that date it had not prosecuted anyone under those circumstances.

When homosexual conduct is made criminal by the law of the state, that declaration in and of itself is an invitation to subject homosexual persons to discrimination both in the public and in the private spheres. The central holding of Bowers has been brought in question by this case, and it should be addressed. Its continuance as precedent demeans the lives of homosexual persons. The stigma this criminal statute imposes, moreover, is not trivial. The offense, to be sure, is but a class C misdemeanor, a minor offense in the Texas legal system. Still, it remains a criminal offense with all that imports for the dignity of the persons charged. The petitioners will bear on their record the history of their criminal convictions. . . . We are advised that if Texas convicted an adult for private, consensual homosexual conduct under the statute here in question, the convicted person would come within the registration laws of at least four states were he or she to be subject to their jurisdiction (Idaho, Louisiana, Mississippi, and South Carolina). This underscores the consequential nature of the punishment and the state-sponsored condemnation attendant to the criminal prohibition. Furthermore, the Texas criminal conviction carries with it the other collateral consequences always following a conviction, such as notations on job application forms, to mention but one example.

In the United States, criticism of Bowers has been substantial and continuing, disapproving of its reasoning in all respects, not just as to its historical assumptions. The courts of five different states have declined to follow it in interpreting provisions in their own state constitutions parallel to the Due Process Clause of the Fourteenth Amendment. To the extent Bowers relied on values we share with a wider civilization, it should be noted that the reasoning and holding in Bowers have been rejected elsewhere. The European Court of Human Rights has not followed Bowers. . . . Other nations, too, have taken action consistent with an affirmation of the protected right of homosexual adults to engage in intimate, consensual conduct. . . . There has been no showing that in this country the governmental interest in circumscribing personal choice is somehow more legitimate or urgent.

The doctrine of stare decisis is essential to the respect accorded to the judgments of the Court and to the stability of the law. It is not, however, an inexorable command. When a court is asked to overrule a precedent recognizing a constitutional liberty interest, individual or societal reliance on the existence of that liberty cautions with particular strength against reversing course. The holding in Bowers, however, has not induced detrimental reliance comparable to some instances where recognized individual rights are involved. Indeed, there has been no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding once there are compelling reasons to do so. Bowers itself causes uncertainty, for the precedents before and after its issuance contradict its central holding.

Holding

This case involves two adults who, with full and mutual consent from each other, engaged in sexual practices common to a homosexual lifestyle. The petitioners are entitled to respect for their private lives. The State cannot demean their existence or control their destiny by making their private sexual conduct a crime. Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the government. “It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter. The Texas statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual. . . . The times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.”

Dissenting, Scalia, J., with whom Rehnquist, C. J., and Thomas, J., join
The Texas statute undeniably seeks to further the belief of its citizens that certain forms of sexual behavior are “immoral and unacceptable,”—the same interest furthered by criminal laws against fornication, bigamy, adultery, adult incest, bestiality, and obscenity. Bowers held that this was a legitimate state interest. . . . This effectively decrees the end of all morals legislation. If, as the Court asserts, the promotion of majoritarian sexual morality is not even a legitimate state interest, none of the above-mentioned laws can survive rational-basis review.

Today’s opinion is the product of a court, which is the product of a law-profession culture, that has largely signed on to the so-called homosexual agenda, by which I mean the agenda promoted by some homosexual activists directed at eliminating the moral opprobrium that has traditionally attached to homosexual conduct. . . . One of the most revealing statements in today’s opinion is the Court’s grim warning that the criminalization of homosexual conduct is “an invitation to subject homosexual persons to discrimination both in the public and in the private spheres.” It is clear from this that the Court has taken sides in the culture war, departing from its role of assuring, as neutral observer, that the democratic rules of engagement are observed. Many Americans do not want persons who openly engage in homosexual conduct as partners in their businesses, as scoutmasters for their children, as teachers in their children’s schools, or as boarders in their homes. They view this as protecting themselves and their families from a lifestyle that they believe to be immoral and destructive. The Court views it as “discrimination,” which it is the function of our judgments to deter. So imbued is the Court with the law profession’s anti-antihomosexual culture that it is seemingly unaware that the attitudes of that culture are not obviously “mainstream” and that in most states what the Court calls “discrimination” against those who engage in homosexual acts is perfectly legal. . . .

Let me be clear that I have nothing against homosexuals, or any other group, promoting their agenda through normal democratic means. Social perceptions of sexual and other morality change over time, and every group has the right to persuade its fellow citizens that its view of such matters is the best. That homosexuals have achieved some success in that enterprise is attested to by the fact that Texas is one of the few remaining states that criminalize private, consensual homosexual acts. But persuading one’s fellow citizens is one thing, and imposing one’s views in absence of democratic majority will is something else. I would no more require a state to criminalize homosexual acts—or, for that matter, display any moral disapprobation of them—than I would forbid it to do so. What Texas has chosen to do is well within the range of traditional democratic action, and its hand should not be stayed through the invention of a brand-new “constitutional right” by a court that is impatient of democratic change. It is indeed true that “later generations can see that laws once thought necessary and proper in fact serve only to oppress,” and when that happens, later generations can repeal those laws. But it is the premise of our system that those judgments are to be made by the people, and not imposed by a governing caste that knows best. . . . If moral disapprobation of homosexual conduct is no legitimate state interest for the purposes of proscribing this conduct . . . what justification could there possibly be for denying the benefits of marriage to homosexual couples exercising “the liberty protected by the Constitution?” Surely not the encouragement of procreation, since the sterile and the elderly are allowed to marry. This case “does not involve” the issue of homosexual marriage only if one entertains the belief that principle and logic have nothing to do with the decisions of this Court. Many will hope that, as the Court comfortingly assures us, this is so.

Dissenting, Thomas, J.
If I were a member of the Texas Legislature, I would vote to repeal it [this law]. Punishing someone for expressing his sexual preference through noncommercial consensual conduct with another adult does not appear to be a worthy way to expend valuable law enforcement resources. . . . [But] just like Justice Stewart, I “can find [neither in the Bill of Rights nor any other part of the Constitution] a general right of privacy,” or as the Court terms it today, the “liberty of the person both in its spatial and more transcendent dimensions.”
Questions for Discussion

1.
What is the evidence that the Supreme Court relies on to find that individuals possess a fundamental right to engage in sodomy in the home? Are you persuaded by Justice Kennedy’s arguments?

2. Why did the Supreme Court overturn its decision in Bowers?
3. Does Lawrence provide a precedent for the legalization of drug use or the possession of child pornography in the privacy of the home?

4.
Was Justice Kennedy concerned that maintaining the criminal status of homosexual sodomy might lead to the singling out of homosexuals for discrimination and registration as sexual offenders? Would it have been preferable for the Supreme Court to have declined to hear this case and leave each state free to address sodomy in accordance with its established procedures? Should the Court legislate public policy for the entire country? For Texas?

CHAPTER TWO
PEOPLE V. PIZNARSKI

977 N.Y.S.2d 104 (2013)

Issue

This case, apparently one of first impression, involves the application of New York’s unlawful surveillance statute (see Penal Law § 250.45) to the prosecution of a defendant accused of video recording his sexual activities without the knowledge or consent of the other participants. 

Facts 

In the fall of 2009, defendant and victim A, both college students attending the same university, began dating. In March 2010, defendant used his digital camera to secretly record victim A performing oral sex on him while they were in the bedroom of his apartment. Defendant and victim A broke up in August 2010 and, although their relationship became strained, they continued to have contact with one another following their return to school that fall. In September 2010, defendant informed victim A—through a series of Facebook messages—that he possessed the March video; he described the video’s content and insinuated that he was going to upload it to a website and identify victim A by name. According to victim A, she was distraught over the messages and asked defendant to delete the video.                                                                                        
   Thereafter, on December 6, 2010, victim A went to defendant’s apartment to discuss their relationship. Victim A claimed that defendant became irate, started berating her and ultimately threatened to disseminate the video and humiliate her unless she agreed to have one final sexual encounter with him while he recorded it. Victim A initially refused, but eventually acceded to defendant’s demands and accompanied him into his bedroom. While there, defendant began recording victim A and disrobed her. Ultimately, victim A refused to have sexual intercourse with defendant, but instead acquiesced to defendant video recording her while she performed oral sex on him.                                                             
   After leaving defendant’s apartment, victim A disclosed the incident to her roommate and reported it to campus security and to the local police. The police subsequently obtained and executed a warrant to search defendant’s apartment and retrieved a small digital camera, an iPod, an external hard drive and a laptop computer. A search of defendant’s laptop revealed multiple video files, including videos of the March 2010 and December 2010 sexual encounters between victim A and defendant. A third file was also found, which consisted of a video of defendant having sex with victim B. After learning the identity of victim B, a police investigator contacted her and she confirmed that she had a sexual encounter with defendant in November 2010, but denied knowing that he had recorded it.                                                                                                                            
   As a result of these incidents, defendant was charged, in two separate indictments, with various crimes relating to the recordings. In the first indictment, arising out of the March and December 2010 incidents involving victim A, defendant was charged with unlawful surveillance in the second degree (two counts), criminal sexual act in the third degree, coercion in the second degree (two counts) and unlawful imprisonment in the second degree. In the second indictment, in relation to the November 2010 recording of victim B, defendant was charged with three counts of unlawful surveillance in the second degree. Before trial, County Court dismissed the charge of criminal sexual act in the third degree and the first count of unlawful surveillance with respect to victim A and, as relevant here, granted a motion by the People to consolidate the indictments for trial, over defendant’s objection.                                                                                                                                  
    Following a jury trial, defendant was acquitted of the charge of unlawful imprisonment and was convicted of the remaining charges. He was subsequently sentenced to a prison term of 1 to 3 years on the unlawful surveillance conviction relating to victim A, concurrent nine-month sentences on the two coercion convictions, and three concurrent one-year sentences for the unlawful surveillance convictions relating to victim B. The County Court issued an order of protection for both victims, directed defendant to pay restitution and certified defendant as a sex offender. Defendant now appeals, advancing a constitutional challenge to the unlawful surveillance statute                                                           

    Initially, defendant argues that the unlawful surveillance statute does not apply to his conduct at issue here. In 2003, the Legislature created the crime of unlawful surveillance in the second degree (see L 2003, ch 69, § 3), as part of a group of laws criminalizing video voyeurism (see William C. Donnino, Practice Commentary, McKinney’s Cons Laws of NY, Book 39, Penal Law § 250.40). As relevant here:

“A person is guilty of unlawful surveillance in the second degree when:

“1. For his or her own, or another person’s amusement, entertainment, or profit, or for the purpose of degrading or abusing a person, he or she intentionally uses or installs . . . an imaging device to surreptitiouslyview, broadcast or record a person dressing or undressing or the sexual or other intimate parts of such person at a place and time when such person has a reasonable expectation of privacy, without such person’s knowledge or consent; or

“2. For his or her own, or another person’s sexual arousal or sexual gratification, he or she intentionally uses or installs . . . an imaging device to surreptitiously view, broadcast or record a person dressing or undressing or the sexual or other intimate parts of such person at a place and time when such person has a reasonable expectation of privacy, without such person’s knowledge or consent; or

“3. (a) For no legitimate purpose, he or she intentionally uses or installs . . . an imaging device to surreptitiously view, broadcast or record a person in a bedroom, changing room, fitting room, restroom, toilet, bathroom, washroom, shower or any room assigned to guests or patrons in a motel, hotel or inn, without such person’s knowledge or consent” (Penal Law § 250.45 [1], [2], [3] [a].

We are unpersuaded by defendant’s argument that the statute does not apply to the video recording of consensual sexual activity by one of the parties involved in that activity—even if the recording is done without the knowledge or consent of the other party—and that the statute, instead, was intended to cover only the actions of a “Peeping Tom.” 

There is nothing in the plain language of the statute that would preclude its application to the surreptitious recording of a consensual sexual encounter by one of the participants A memorandum in support of the legislation described examples of various circumstances that necessitated the enactment of this law, one of them being that 

“[w]omen throughout . . . New York State have unknowingly been videotaped while engaging in sexual relations. Several women in this category have attempted to file complaints alleging that their partner made these videotapes without their knowledge or permission and are now showing them to friends and others, and even posting the video footage on the Internet. These women were turned away without a remedy.” 

Therefore, defendant’s claim that the unlawful surveillance statute does not encompass his crime is unavailing. 

Defendant next asserts a constitutional challenge to the statute, arguing that it is too vague as applied to him. Initially, we note that “legislative enactments carry a strong presumption of constitutionality” “[A]n as-applied challenge calls on the court to consider whether a statute can be constitutionally applied to the defendant under the facts of the case” “[A] ‘statute which either forbids or requires the doing of an act in terms so vague that [persons] of common intelligence must necessarily guess at its meaning and differ as to its application violates the first essential of due process of law.’ ”. A two-part test is used to determine whether a statute is unconstitutionally vague; first, “the court must determine whether the statute in question is sufficiently definite to give a person of ordinary intelligence fair notice that his [or her] contemplated conduct is forbidden by the statute” and, “[s]econd, the court must determine whether the enactment provides officials with clear standards for enforcement”                                                                       
   Here, defendant first challenges the element of surreptitiousness, arguing that it cannot be established in this case because the camera was in plain view and both victims were aware of defendant’s presence in the room. We disagree. By its terms, the statute prohibits the use of a device to surreptitiously record, without limitation as to the location of the device . The term “surreptitious” connotes a secretive act and is defined as “obtained, done, made, etc., by stealth; secret or unauthorized; clandestine[;] . . . acting in a stealthy way.”  We discern nothing in the plain language of the statute that restricts its application to circumstances in which a defendant “spies” on the victim from another location while the victim is being recorded. Thus, in this case, the fact that both defendant and the camera were visible in defendant’s room is immaterial, as defendant was using the camera in a surreptitious manner. In our view, inasmuch as the statute merely requires that the recording be surreptitious, it provided fair notice to defendant that his actions were prohibited.  Nor do we find merit to defendant’s argument that the People’s interpretation of the element of surreptitiousness impermissibly renders superfluous the requirement that the recording be without a victim’s knowledge or consent. Indeed, a penal statute may not be interpreted in such a way that “words which define or delimit the reach of statutory provisions [are] disregarded as superfluous”  Here, however, the interpretation of the statute advanced by the People as applied to the evidence supporting defendant’s convictions does not do so.                                                                                           
    In addition to establishing that neither victim A nor victim B was aware of or consented to defendant recording them while having sex, the People also tendered proof of actions by defendant demonstrating that he used the camera surreptitiously. The video of victim B shows that defendant began to record and position the camera on his desk while victim B was outside his bedroom. Similarly, the March 2010 video of victim A shows that defendant turned the camera on while victim A was performing oral sex and had her eyes closed. Defendant did not call the victims’ attention to the camera or to the fact that he was recording them. This evidence, which establishes the element of surreptitiousness, can be distinguished from the evidence that proves the victims’ lack of knowledge or consent and gives it independent meaning and effect Considering that the legislative history confirms that the statute was designed to proscribe this type of conduct (see id. at 539), we do not find any element to be superfluous.                                                      
   We also reject defendant’s argument that the phrase “reasonable expectation of privacy” is impermissibly vague. For purposes of Penal Law § 250.45 (1) and (2)—which prohibit the surreptitious use of a device to record an individual at “a place and time when such person has a reasonable expectation of privacy”—such phrase is defined as encompassing circumstances in which “a reasonable person would believe that he or she could fully disrobe in privacy” When a person knowingly undresses and engages in sexual relations with another person, he or she should be able to do so with the reasonable expectation that his or her actions are limited to that particular time and place and that his or her naked body and/or sexual acts will not be memorialized and/or repeatedly viewed at any time by the other person present or by anyone else with whom that person decides to share the recordings Stated another way, “reasonable people expect to be safe from casual or hostile intrusion[ ] within a bedroom” and, when “engaged in sexual relations in a bedroom of a private home[,] expect to be free from surveillance”  It is of no moment that the unwanted intrusion came from the person with whom the victim engaged in sex.                                                                                                      
    Here, victim B testified that she believed she was engaging in a private sexual act with a person she trusted and, had she been asked, she would not have agreed to be videotaped while engaging in such act. In our view, the privacy element, when “[c]onsidered in light of the clear and understandable elements of the criminal conduct,” gave defendant “adequate notice and law enforcement authorities sufficient guidance,”  and we therefore reject defendant’s vagueness challenge in this regard. 

We reach the same conclusion with respect to defendant’s final constitutional argument that the phrase “no legitimate purpose” is unconstitutionally vague because it is not defined in the statute (Penal Law § 250.45 [3] [a]). …Where recordings occur in certain places, including bedrooms, it is presumed that there is no legitimate purpose. Upon our review of the statute in its entirety and considering the common understanding of the phrase “no legitimate purpose,” we conclude that defendant received adequate notice that his surreptitious recording of the victims while they were engaged in a sexual act was unlawful and that the statute provided clear standards for enforcement, defendant failed to overcome the strong presumption that the statute is valid.                                                                                                                                 
   We turn next to defendant’s challenge to the legal sufficiency of his convictions of unlawful surveillance in the second degree. With respect to both victims, the People were required to establish that defendant, for no legitimate purpose, intentionally used his camera to surreptitiously record them in his bedroom without their knowledge or consent In addition, as to victim B, the People were required to prove that defendant intentionally used his camera to surreptitiously record the sexual or other intimate parts of her body at a place and time when she had a reasonable expectation of privacy, without her knowledge or consent, and that he did so for his own amusement, entertainment or profit and for his own sexual arousal or sexual gratification(As defendant concedes, his argument that the People failed to establish that the recording was surreptitious was not preserved by asserting that ground in his trial motion to dismiss                                                                                                                        
   Defendant did preserve his challenge to the legal sufficiency of the evidence with respect to the element of “reasonable expectation of privacy,” which relates to the first two counts regarding victim B. As previously noted, we reject defendant’s argument that there can be no reasonable expectation of privacy in an activity in which a person knowingly exposes himself or herself to another person. The evidence at trial, in particular the victim’s testimony and the video itself, demonstrates that victim B was concerned about her privacy, notwithstanding the fact that she was naked in defendant’s presence. Defendant and victim B were having sex behind closed doors in defendant’s bedroom and victim B testified that she was not aware that she was being recorded and would not have consented thereto. She never acknowledged the camera or suggested in any way that, by being naked in defendant’s presence, she was forgoing her privacy and giving defendant permission to capture images of her naked body for his future use. Viewing this evidence in a light most favorable to the People, we conclude that there is a valid line of reasoning and permissible inferences from which a rational jury could have found beyond a reasonable doubt 

Defendant’s challenge to the legal sufficiency of the evidence that he lacked a legitimate purpose for recording the victims without their knowledge or consent (see Penal Law § 250.45 [3] [a]) is also unavailing. Notably, because the recording was made in defendant’s bedroom, the statute establishes a rebuttable presumption that it was made with no legitimate purpose Defendant’s stated purpose of recording the victims without their knowledge and consent was for his later sexual gratification and arousal. Even assuming that the statute would permit a finding that such purpose is legitimate—which, in our view, it does not —there was evidence at trial that could support a finding that defendant had a more nefarious purpose. For example, defendant’s Facebook messages to victim A informing her of the March 2010 video implied that he would upload it to the Internet and stated, in part, that the video “was a fun little side project of mine since I could tell you were preparing to f . . . me over royally and I wanted something hilarious to hold over your head.” Further, defendant did more than merely record victim A and later watch the video for his sexual gratification; he also created an edited video with a title that included the victim’s name and included still photographs of victim A wearing only undergarments. Such proof, together with the statutory presumption, provides legally sufficient evidence to support the determination that defendant did not have a legitimate purpose for surreptitiously recording the victims without their knowledge or consent.

CHAPTER TWO
IS THE SECOND AMENDMENT INCORPORATED INTO THE DUE PROCESS CLAUSE OF THE FOURTHEENTH AMENDMENT?

MCDONALD V. CITY OF CHICAGO 
___U.S.____(2010)

Alito, J.

Issue
Two years ago, in District of Columbia v. Heller, 554 U.S. ___ (2008), we held that the Second Amendment protects the right to keep and bear arms for the purpose of self-defense, and we struck down a District of Columbia law that banned the possession of handguns in the home. The city of Chicago (City) and the village of Oak Park, a Chicago suburb, have laws that are similar to the District of Columbia's, but Chicago and Oak Park argue that their laws are constitutional because the Second Amendment has no application to the States. We have previously held that most of the provisions of the Bill of Rights apply with full force to both the Federal   Government and the States. Applying the standard that is well established in our case law, we hold that the Second Amendment right is fully applicable to the States.
Facts
 Otis McDonald, Adam Orlov, Colleen Lawson, and David Lawson (Chicago petitioners) are Chicago residents who would like to keep handguns in their homes for self-defense but are prohibited from doing so by Chicago's firearms laws. A City ordinance provides that "[n]o person shall . . . possess . . . any firearm unless such person is the holder of a valid registration certificate for such firearm." Chicago, Ill., Municipal Code Section 8-20-040(a) (2009). The Code then prohibits registration of most handguns, thus effectively banning handgun possession by almost all private citizens who reside in the City. Section 8-20-050(c). Like Chicago, Oak Park makes it "unlawful for any person to possess . . . any firearm," a term that includes "pistols, revolvers, guns and small arms . . . commonly known as handguns." Oak Park, Ill., Municipal Code Sections 27-2-1 (2007), 27-1-1 (2009).
     Chicago enacted its handgun ban to protect its residents "from the loss of property and injury or death from firearms." The Chicago petitioners and their amici, however, argue that the handgun ban has left them vulnerable to criminals. Chicago Police Department statistics, we are told, reveal that the City's handgun murder rate has actually increased since the ban was enacted  and that Chicago residents now face one of the highest murder rates in the country and rates of other violent crimes that exceed the average in comparable cities. 
     Several of the Chicago petitioners have been the targets of threats and violence. For instance, Otis McDonald, who  s in his late seventies, lives in a high-crime neighborhood. He is a community activist involved with alternative policing strategies, and his efforts to improve his neighborhood have subjected him to violent threats from drug dealers. Colleen Lawson is a Chicago resident whose home has been targeted by burglars. "In Mrs. Lawson's judgment, possessing a handgun in Chicago would decrease her chances of suffering serious injury or death should she ever be threatened again in her home." 3 McDonald, Lawson, and the other Chicago petitioners own handguns that they store outside of the city limits, but they would like to keep their handguns in their homes for protection. 
     After our decision in Heller, the Chicago petitioners and two groups 4 filed suit against the City in the United States District Court for the Northern District of Illinois. They sought a declaration that the handgun ban and several related Chicago  ordinances violate the Second and Fourteenth Amendments to the United States Constitution. Another action challenging the Oak Park law was filed in the same District Court by the National Rifle Association (NRA) and two Oak Park residents. In addition, the NRA and others filed a third action challenging the Chicago ordinances. All three cases were assigned to the same District Judge.
      The District Court rejected plaintiffs' argument that the Chicago and Oak Park laws are unconstitutional. The court noted that the Seventh Circuit had "squarely upheld the constitutionality of a ban on handguns a quarter century ago,"), and that Heller had explicitly refrained from "opin[ing] on the subject of incorporation vel non of the Second Amendment," The court observed that a district judge has a "duty to follow established precedent in the Court of Appeals to which he or she is beholden, even though the logic of more recent case law may point  in a different direction." 
    The Seventh Circuit affirmed, relying on three 19th-century cases – United States v. Cruikshank, 92 U.S. 542 (1876), Presser v. Illinois, 116 U.S. 252 (1886), and Miller v. Texas, 153 U.S. 535 (1894) -- that were decided in the wake of this Court's interpretation of the Privileges or Immunities Clause of the Fourteenth Amendment in the Slaughter-House Cases. The Seventh Circuit described the rationale of those cases as "defunct" and recognized that they did not consider the question whether the Fourteenth Amendment's Due Process Clause incorporates the Second Amendment right to keep and bear arms. Nevertheless, the Seventh Circuit observed that it was obligated to follow Supreme Court precedents that have "direct application," and it declined to predict how the Second Amendment would fare under this Court's modern "selective incorporation" approach. 
      Petitioners argue that the Chicago and Oak Park laws violate the right to keep and bear arms for two reasons. Petitioners' primary  submission is that this right is among the "privileges or immunities of citizens of the United States" and that the narrow interpretation of the Privileges or Immunities Clause adopted in the Slaughter-House Cases, should now be rejected. As a secondary argument, petitioners contend that the Fourteenth Amendment's Due Process Clause "incorporates" the Second Amendment right.
      Chicago and Oak Park (municipal respondents) maintain that a right set out in the Bill of Rights applies to the States only if that right is an indispensable attribute of any "'civilized'" legal system. If it is possible to imagine a civilized country that does not recognize the right, the municipal respondents tell us, then that right is not protected by due process. And since there are civilized countries that ban or strictly regulate the private possession of handguns, the municipal respondents maintain that due process does not preclude such measures. In light of the parties' far-reaching arguments, we begin by recounting this Court's analysis over the years of the relationship between the provisions of the Bill of Rights and the States.
Reasoning
     The Bill of Rights,   including the Second Amendment, originally applied only to the Federal Government. In Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243 (1833), the Court, in an opinion by Chief Justice Marshall, explained that this question was "of great importance" but "not of much difficulty." In less than four pages, the Court firmly rejected the proposition that the first eight Amendments operate as limitations on the States, holding that they apply only to the Federal Government. 
     The constitutional Amendments adopted in the aftermath of the Civil War fundamentally altered our country's federal system. The provision at issue in this case, Section 1 of the Fourteenth Amendment, provides, among other things, that a State may not abridge "the privileges or immunities of citizens of the United States" or deprive "any person of life, liberty, or property, without due process of law."
     Four years after the adoption of the Fourteenth Amendment, this Court was asked to interpret the Amendment's reference to "the privileges or immunities of citizens of the United States." The Slaughter-House Cases, involved challenges to a Louisiana law permitting the creation of a state-sanctioned monopoly on the butchering of animals within the city of New Orleans. Justice Samuel Miller's opinion for the Court concluded that the Privileges or Immunities Clause protects only those rights "which owe their existence to the Federal government, its National character, its Constitution, or its laws."  The Court held that other fundamental rights -- rights that predated the creation of the Federal Government and that "the State governments were created to establish and secure" -- were not protected by the Clause. 
      In drawing a sharp distinction between the rights of federal and state citizenship, the Court relied on two principal arguments. First, the Court emphasized that the Fourteenth Amendment's Privileges or Immunities Clause spoke of "the privileges or immunities of citizens of the United States," and the Court contrasted this phrasing with the wording in the first sentence of the Fourteenth Amendment and in the Privileges and Immunities Clause of Article IV, both of which refer to state citizenship. Second, the Court stated that a contrary reading would "radically chang[e] the whole theory of the relations of the State and Federal governments to each other and of both these governments to the people," and the Court refused to conclude that such a change had been made "in the absence of language which expresses such a purpose too clearly to admit of doubt."  Finding the phrase "privileges or immunities of citizens of the United States" lacking by this high standard, the Court reasoned that the phrase must mean something more limited.
     Under the Court's narrow reading, the Privileges or Immunities Clause protects such things as the right "to come to the seat of government to assert any claim [a citizen] may have upon that   government, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions . . . [and to] become a citizen of any State of the Union by a bona fide residence therein, with the same rights as other citizens of that State." 

    Finding no constitutional protection against state intrusion of the kind envisioned by the Louisiana statute, the Court upheld the statute. Four Justices dissented. Justice Field, joined by Chief Justice Chase and Justices Swayne and Bradley, criticized the majority for reducing the Fourteenth Amendment's Privileges or Immunities Clause to "a vain and idle enactment, which accomplished nothing, and most unnecessarily excited Congress and the people on its passage." Justice Field opined that the Privileges or Immunities Clause protects rights that are "in their nature . . . fundamental," including the right of every man to pursue his profession without the imposition of unequal or discriminatory restrictions. Justice Bradley's dissent observed that "we are not bound to resort to implication . . . to  find an authoritative declaration of some of the most important privileges and immunities of citizens of the United States. It is in the Constitution itself."  Justice Bradley would have construed the Privileges or Immunities Clause to include those rights enumerated in the Constitution as well as some unenumerated rights. Justice Swayne described the majority's narrow reading of the Privileges or Immunities Clause as "turn[ing] . . . what was meant for bread into a stone."                                                        
     Today, many legal scholars dispute the correctness of the narrow Slaughter-House interpretation. Three years after the decision in the Slaughter-House Cases, the Court decided Cruikshank, the first of the three 19th-century cases on which the Seventh Circuit relied. In that case, the Court reviewed convictions stemming from the infamous Colfax Massacre in Louisiana on Easter Sunday 1873. Dozens of blacks, many unarmed, were slaughtered by a rival band of armed white men. Cruikshank himself allegedly marched unarmed African-American prisoners through the streets and then had them summarily executed. Ninety-seven men were indicted for participating in the massacre, but only nine went to trial. Six of the nine were acquitted of all charges; the remaining three were acquitted of murder but convicted under the Enforcement Act of 1870, 16 Stat. 140, for banding and conspiring together to deprive their victims of various constitutional rights, including the right to bear arms. 
     The Court reversed all of the convictions, including those relating to the deprivation of the victims' right to bear arms.  The Court wrote that the right of bearing arms for a lawful purpose "is not a right granted by the Constitution" and is not "in any manner dependent upon that instrument for its existence." "The second amendment," the Court continued, "declares that it shall not be infringed; but this . . . means no more than that it shall not be infringed by Congress." Our later decisions in Presser v. Illinois, 116 U.S. 252, 265 (1886), and Miller v. Texas, 153 U.S. 535, 538 (1894), reaffirmed that the Second Amendment applies only to the Federal Government."                                                   
     As previously noted, the Seventh Circuit concluded that Cruikshank, Presser, and Miller doomed petitioners' claims at the Court of Appeals level. Petitioners argue, however, that we should overrule those decisions and hold that the right to keep and bear arms is one of the "privileges or immunities of citizens of the United States." In petitioners' view, the Privileges or Immunities Clause protects all of the rights set out in the Bill of Rights, as well as some others but petitioners are unable to identify the Clause's full scope,  Nor is there any consensus on that question among the scholars who agree that the Slaughter-House Cases' interpretation is flawed. 

    We see no need to reconsider that interpretation here. For many decades, the question of the rights protected by the Fourteenth Amendment against state infringement has been analyzed under the Due Process Clause of that Amendment and not under the Privileges or Immunities Clause. We therefore decline to disturb the Slaughter-House holding.
    At the same time, however, this Court's decisions in Cruikshank, Presser, and Miller do not preclude us from considering whether the Due Process Clause of the Fourteenth Amendment makes the Second Amendment right binding on the States.] None of those cases "engage[d] in the sort of Fourteenth Amendment inquiry required by our later cases." Ibid. As explained more fully below, Cruikshank, Presser, and Miller all preceded the era in which the Court began the process of "selective incorporation" under the Due Process Clause, and we have never previously addressed the question whether the right to keep and bear arms applies to the States under that theory.
     Indeed, Cruikshank has not prevented us from holding that other rights that were at issue in that case are binding on the States through the Due Process Clause. In Cruikshank, the Court held that the general "right of the people peaceably to assemble for lawful purposes," which is protected by the First Amendment, applied only against the Federal Government and not against the States. Nonetheless, over 60 years later the Court held that the right of peaceful assembly was a "fundamental righ[t] . . . safeguarded by the due process clause of the Fourteenth Amendment." We follow the same path here and thus consider whether the right to keep and bear arms applies to the States under the Due Process Clause.
    In  the late 19th century, the Court began to consider whether the Due Process Clause prohibits the States from infringing rights set out in the Bill of Rights. See Hurtado v. California, 110 U.S. 516 (1884) (due process does not require grand jury indictment); Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 226 (1897) (due process prohibits States from taking of private property for public use without just compensation). Five features of the approach taken during the ensuing era should be noted.
     First, the Court viewed the due process question as entirely separate from the question whether a right was a privilege or immunity of national citizenship. Second, the Court explained that the only rights protected against state infringement by the Due Process Clause were those rights "of such a nature that they are included in the conception of due process of law." See also, e.g., Adamson v. California, 332 U.S. 46 (1947); Betts v. Brady, 316 U.S. 455 (1942); Palko v. Connecticut, 302 U.S. 319 (1937); Grosjean v. American Press Co., 297 U.S. 233 (1936); Powell v. Alabama, 287 U.S. 45 (1932). While it was "possible that some of the personal  rights safeguarded by the first eight Amendments against National action [might] also be safeguarded against state action," the Court stated, this was "not because those rights are enumerated in the first eight Amendments." 
    The Court used different formulations in describing the boundaries of due process. For example, in Twining, the Court referred to "immutable principles of justice which inhere in the very idea of free government which no member of the Union may disregard." 211 U.S., at 102. In Snyder v. Massachusetts, 291 U.S. 97, 105 (1934), the Court spoke of rights that are "so rooted in the traditions and conscience of our people as to be ranked as fundamental." And in Palko, the Court famously said that due process protects those rights that are "the very essence of a scheme of ordered liberty" and essential to "a fair and enlightened system of justice." 

     Third, in some cases decided during this era the Court "can be seen as having asked, when inquiring into whether some particular procedural safeguard was required of a State, if a civilized system could be imagined that would not accord the particular   protection." Duncan v. Louisiana, 391 U.S. 145, 149, n. 14 (1968). Thus, in holding that due process prohibits a State from taking private property without just compensation, the Court described the right as "a principle of natural equity, recognized by all temperate and civilized governments, from a deep and universal sense of its justice." Chicago, B. & Q. R. Co., supra, at 238. Similarly, the Court found that due process did not provide a right against compelled incrimination in part because this right "has no place in the jurisprudence of civilized and free countries outside the domain of the common law." 
      Fourth, the Court during this era was not hesitant to hold that a right set out in the Bill of Rights failed to meet the test for inclusion within the protection of the Due Process Clause. The Court found that some such rights qualified. See, e.g., Gitlow v. New York, 268 U.S. 652, 666 (1925) (freedom of speech and press); Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931) (same); Powell, supra (assistance of counsel in capital cases); De Jonge, supra (freedom of assembly); Cantwell v. Connecticut, 310 U.S. 296 (1940) (free exercise of religion). But others  did not. See, e.g., Hurtado, supra (grand jury indictment requirement); Twining, supra (privilege against self-incrimination).
       Finally, even when a right set out in the Bill of Rights was held to fall within the conception of due process, the protection or remedies afforded against state infringement sometimes differed from the protection or remedies provided against abridgment by the Federal Government. To give one example, in Betts the Court held that, although the Sixth Amendment required the appointment of counsel in all federal criminal cases in which the defendant was unable to retain an attorney, the Due Process Clause required appointment of counsel in state criminal proceedings only where "want of counsel in [the] particular case . . . result[ed] in a conviction lacking in . . . fundamental fairness." 316 U.S., at 473. Similarly, in Wolf v. Colorado, 338 U.S. 25 (1949), the Court held that the "core of the Fourth Amendment" was implicit in the concept of ordered liberty and thus "enforceable against the States through the Due Process Clause" but that the exclusionary rule, which applied in federal cases, did not apply to the States. Id., at 27-28, 33.
     An alternative theory  regarding the relationship between the Bill of Rights and Section 1 of the Fourteenth Amendment was championed by Justice Black. This theory held that Section 1 of the Fourteenth Amendment totally incorporated all of the provisions of the Bill of Rights. See, e.g., Adamson, supra, at 71-72 (Black, J., dissenting); Duncan, supra, at 166 (Black, J., concurring). As Justice Black noted, the chief congressional proponents of the Fourteenth Amendment espoused the view that the Amendment made the Bill of Rights applicable to the States and, in so doing, overruled this Court's decision in Barron. Adamson, 332 U.S., at 72 (dissenting opinion). Nonetheless, the Court never has embraced Justice Black's "total incorporation" theory.
      While Justice Black's theory was never adopted, the Court eventually moved in that direction by initiating what has been called a process of "selective incorporation," i.e., the Court  began to hold that the Due Process Clause fully incorporates particular rights contained in the first eight Amendments. 

     The decisions during this time abandoned three of the previously noted characteristics of the earlier period. The Court made it clear that the governing standard is not whether any "civilized system [can] be imagined that would not accord the particular protection." Duncan, 391 U.S., at 149, n. 14. Instead, the Court inquired whether a particular Bill of Rights guarantee is fundamental to our scheme of ordered liberty and system of justice. 
The Court also shed any reluctance to hold that rights guaranteed by the Bill of Rights met the requirements for protection under the Due Process Clause. The Court eventually incorporated almost all of the provisions of the Bill of Rights. Only a handful of the Bill of Rights protections remain unincorporated. 
    Finally, the Court abandoned "the notion that the Fourteenth Amendment applies to the States only a watered-down, subjective version of the individual guarantees of the Bill of Rights," stating that it would be "incongruous" to apply different standards "depending on whether the claim was asserted in a state or federal court." Instead, the Court decisively held that incorporated Bill of Rights protections "are all to be enforced against the States under the Fourteenth Amendment according to the same standards that protect those personal rights against federal encroachment. Employing this approach, the Court overruled earlier decisions in which it had held that particular Bill of Rights guarantees or remedies did not apply to the States. See, e.g., Mapp, supra (overruling in part Wolf, 338 U.S. 25); Gideon, 372 U.S. 335 (overruling Betts, 316 U.S. 455); Malloy, supra (overruling Adamson, 332 U.S. 46, and Twining, 211 U.S. 78); Benton, supra, at 794 (overruling Palko, 302 U.S. 319).
      With this framework in mind, we now turn directly to the question whether the Second Amendment right to keep and bear arms is incorporated in the concept of due process. In answering that question, as just explained, we must decide whether the right to keep and bear arms is fundamental to our scheme of ordered liberty, Duncan, 391 U.S., at 149, or as we have said in a related context, whether this right is "deeply rooted in this Nation's history and tradition," 
      Our decision in Heller points unmistakably to the answer. Self-defense is a basic right, recognized by many  legal systems from ancient times to the present day, and in Heller, we held that individual self-defense is "the central component" of the Second Amendment right. (stating that the "inherent right of self-defense has been central to the Second Amendment right"). Explaining that "the need for defense of self, family, and property is most acute" in the home,  we found that this right applies to handguns because they are "the most preferred firearm in the nation to 'keep' and use for protection of one's home and family," (noting that handguns are "overwhelmingly chosen by American society for [the] lawful purpose" of self-defense); ("[T]he American people have considered the handgun to be the quintessential self-defense weapon"). Thus, we concluded, citizens must be permitted "to use [handguns] for the core lawful purpose of self-defense." 
    Heller makes it clear that this right is "deeply rooted in this Nation's history and tradition."  Heller explored the right's origins, noting that the 1689 English Bill of Rights explicitly protected a right to keep arms for self-defense, and that by 1765, Blackstone was able to assert that the right to keep and bear arms was "one of the fundamental rights of Englishmen." Blackstone's assessment was shared by the American colonists. As we noted in Heller, King George III's attempt to disarm the colonists in the 1760's and 1770's "provoked polemical reactions by Americans invoking their rights as Englishmen to keep arms." 
The right to keep and bear arms was considered no less fundamental by those who drafted and ratified the Bill of Rights. "During the 1788 ratification debates, the fear that the federal government would disarm the people in order to impose rule through a standing army or select militia was pervasive in Antifederalist rhetoric." Heller, (citing Letters from the Federal Farmer III (Oct. 10, 1787), in 2 The Complete Anti-Federalist 234, 242 (H. Storing ed. 1981)); see also Federal Farmer: An Additional Number of Letters to the Republican, Letter XVIII (Jan. 25, 1788), in 17 Documentary History of the Ratification of the Constitution 360, 362-363 (J. Kaminski & G. Saladino eds. 1995); S. Halbrook, The Founders' Second Amendment  171-278 (2008). Federalists responded, not by arguing that the right was insufficiently important to warrant protection but by contending that the right was adequately protected by the Constitution's assignment of only limited powers to the Federal Government.  cf. The Federalist No. 46, p. 296 (C. Rossiter ed. 1961) (J. Madison). Thus, Antifederalists and Federalists alike agreed that the right to bear arms was fundamental to the newly formed system of government. See Levy 143-149; J. Malcolm, To Keep and Bear Arms: The Origins of an Anglo-American Right 155-164 (1994). But those who were fearful that the new Federal Government would infringe traditional rights such as the right to keep and bear arms insisted on the adoption of the Bill of Rights as a condition for ratification of the Constitution. See 1 J. Elliot, The Debates in the Several State Conventions on the Adoption of the Federal Constitution 327-331 (2d ed. 1854); 3 id., at 657-661; 4 id., at 242-246, 248-249; see also Levy 26-34; A. Kelly & W. Harbison, The American Constitution: Its Origins and Development 110, 118 (7th ed. 1991). This is surely powerful evidence that the right was regarded as fundamental in the sense relevant here.
     This understanding persisted in the years immediately following the ratification of the Bill of Rights. In addition to the four States that had adopted Second Amendment analogues before ratification, nine more States adopted state constitutional provisions protecting an individual right to keep and bear arms between 1789 and 1820. Founding-era legal commentators confirmed the importance of the right to early Americans. St. George Tucker, for example, described the right to keep and bear arms as "the true palladium of liberty" and explained that prohibitions on the right would place liberty "on the brink of destruction." 1 Blackstone's Commentaries, Editor's App. 300 (S. Tucker ed. 1803); see also W. Rawle, A View of the Constitution of the United States of America, 125-126 (2d ed. 1829) (reprint 2009); 3 J. Story, Commentaries on the Constitution of the United States Section 1890, p. 746 (1833) ("The right of the citizens to keep and bear arms has justly been considered, as the palladium of the liberties of a republic; since it offers a strong moral check against the usurpation and arbitrary power of rulers; and will generally, even if these are successful in the first instance, enable the people to resist and triumph over them").
      By the 1850's, the perceived threat that had prompted the inclusion of the Second Amendment in the Bill of Rights -- the fear that the National Government would disarm the universal militia -- had largely faded as a popular concern, but the right to keep and bear arms was highly valued for purposes of self-defense. See M. Doubler, Civilian in Peace, Soldier in War 87-90 (2003); Amar, Bill of Rights 258-259. Abolitionist authors wrote in support of the right. See L. Spooner, The Unconstitutionality of Slavery 66 (1860) (reprint 1965); J. Tiffany, A Treatise on the Unconstitutionality of American Slavery 117-118 (1849) (reprint 1969). And when attempts were made to disarm "Free-Soilers" in "Bloody Kansas," Senator Charles Sumner, who later played a leading role in the adoption of the Fourteenth Amendment, proclaimed that "[n]ever was [the rifle] more needed in just self-defense than now in Kansas." The Crime Against Kansas: The Apologies for the Crime: The True Remedy, Speech of Hon. Charles Sumner in the Senate of the United States 64-65 (1856).  Indeed, the 1856 Republican Party Platform protested that in Kansas the constitutional rights of the people had been "fraudulently and violently taken from them" and the "right of the people to keep and bear arms" had been "infringed." National Party Platforms 1840-1972, p. 27 (5th ed. 1973). 17 
       After the Civil War, many of the over 180,000 African Americans who served in the Union Army returned to the States of the old Confederacy, where systematic efforts were made to disarm them and other blacks. E. Foner, Reconstruction: America's Unfinished Revolution 1863-1877, p. 8 (1988) (hereinafter Foner). The laws of some States formally prohibited African Americans from possessing firearms. For example, a Mississippi law provided that "no freedman, free negro or mulatto, not in the military service of the United States government, and not licensed so to do by the board of police of his or her county, shall keep or carry fire-arms of any kind, or any ammunition, dirk or bowie knife." Certain Offenses of Freedmen, 1865 Miss. Laws p. 165, Section 1, in 1 Documentary History of Reconstruction 289 (W. Fleming ed. 1950); see also Regulations for Freedmen in Louisiana, in id., at 279-280; H. R. Exec. Doc. No. 70, 39th Cong., 1st Sess., 233, 236 (1866) (describing a Kentucky law); E. McPherson, The Political History of the United States of America During the Period of Reconstruction 40 (1871) (describing a Florida law); id., at 33 (describing an Alabama law). 
    Throughout the South, armed parties, often consisting of ex-Confederate soldiers serving in the state militias, forcibly took firearms from newly freed slaves. In the first session of the 39th Congress, Senator Wilson told his colleagues: "In Mississippi rebel State forces, men who were in the rebel armies, are traversing the State, visiting the freedmen, disarming them, perpetrating murders and outrages upon them; and the same things are done in other sections of the country." 39th Cong. Globe 40 (1865). The Report of the Joint Committee on Reconstruction -- which was widely reprinted in the press and distributed by Members of the 39th Congress to their constituents shortly after Congress approved the Fourteenth Amendment  -- contained numerous examples of such abuses. See, e.g., Joint Committee on Reconstruction, H. R. Rep. No. 30, 39th Cong., 1st Sess., pt. 2, pp. 219, 229, 272, pt. 3, pp. 46, 140, pt. 4, pp. 49-50 (1866); see also S. Exec. Doc. No. 2, 39th Cong., 1st Sess., 23-24, 26, 36 (1865). In one town, the "marshal [took] all arms from returned colored soldiers, and [was] very prompt in shooting the blacks whenever an opportunity occur[red]." H. R. Exec. Doc. No. 70, at 238 (internal quotation marks omitted). As Senator Wilson put it during the debate on a failed proposal to disband Southern militias: "There is one unbroken chain of testimony from all people that are loyal to this country, that the greatest outrages are perpetrated by armed men who go up and down the country searching houses, disarming people, committing outrages of every kind and description." 39th Cong. Globe 915 (1866). 
    Union Army commanders took steps to secure the right of all citizens to keep and bear arms, but the 39th Congress concluded that legislative action was necessary. Its efforts to safeguard the right to keep and bear arms demonstrate that the right was still recognized to be fundamental.

 
     The most explicit evidence of Congress' aim appears in Section 14 of the Freedmen's Bureau Act of 1866, which provided that "the right . . . to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal, including the constitutional right to bear arms, shall be secured to and enjoyed by all the citizens . . . without respect to race or color, or previous condition of slavery." 14 Stat. 176-177.  Section 14 thus explicitly guaranteed that "all the citizens," black and white, would have "the constitutional right to bear arms."
    The Civil Rights Act of 1866, 14 Stat. 27, which was considered at the same time as the Freedmen's Bureau Act, similarly sought to protect the right of all citizens to keep and bear arms. Section 1 of the Civil Rights Act guaranteed the "full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens." This language was virtually identical to language in Section 14 of the Freedmen's Bureau Act, 14 Stat. 176-177 ("the right . . . to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal"). And as noted, the latter provision went on to explain that one of  the "laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal" was "the constitutional right to bear arms."  Representative Bingham believed that the Civil Rights Act protected the same rights as enumerated in the Freedmen's Bureau bill, which of course explicitly mentioned the right to keep and bear arms. 39th Cong. Globe 1292. The unavoidable conclusion is that the Civil Rights Act, like the Freedmen's Bureau Act, aimed to protect "the constitutional right to bear arms" and not simply to prohibit discrimination. See also Amar, Bill of Rights 264-265 (noting that one of the "core purposes of the Civil Rights Act of 1866 and of the Fourteenth Amendment was to redress the grievances" of freedmen who had been stripped of their arms and to "affirm the full and equal right of every citizen to self-defense").
       Congress, however, ultimately deemed these legislative remedies insufficient. Southern resistance, Presidential vetoes, and this Court's  pre-Civil-War precedent persuaded Congress that a constitutional amendment was necessary to provide full protection for the rights of blacks. Today, it is generally accepted that the Fourteenth Amendment was understood to provide a constitutional basis for protecting the rights set out in the Civil Rights Act of 1866. See General Building Contractors Assn., Inc. v. Pennsylvania, 458 U.S. 375, 389 (1982); see also Amar, Bill of Rights 187; Calabresi, Two Cheers for Professor Balkin's Originalism, 103 Nw. U. L. Rev. 663, 669-670 (2009).
     In debating the Fourteenth Amendment, the 39th Congress referred to the right to keep and bear arms as a fundamental right deserving of protection. Senator Samuel Pomeroy described three "indispensable" "safeguards of liberty under our form of Government." 39th  Cong. Globe 1182. One of these, he said, was the right to keep and bear arms:

"Every man . . . should have the right to bear arms for the defense of himself and family and his homestead. And if the cabin door of the freedman is broken open and the intruder enters for purposes as vile as were known to slavery, then should a well-loaded musket be in the hand of the occupant to send the polluted wretch to another world, where his wretchedness will forever remain complete."                                                                                          
      Even those who thought the Fourteenth Amendment unnecessary believed that blacks, as citizens, "have equal right to protection, and to keep and bear arms for self-defense." Id., at 1073 (Sen. James Nye); see also Foner 258-259. Evidence from the period immediately following the ratification of the Fourteenth Amendment only confirms that the right to keep and bear arms was considered fundamental. In an 1868 speech addressing the disarmament of freedmen, Representative Stevens emphasized the necessity of the right: "Disarm a community and you rob them of the means of defending life. Take away their weapons of defense and you take away the inalienable right of defending liberty." "The fourteenth amendment, now so happily adopted, settles the whole question." Cong. Globe, 40th Cong., 2d Sess., 1967. And in debating the Civil Rights Act of 1871, Congress routinely referred to the right to keep and bear arms and decried the continued disarmament of blacks in the South. See Halbrook, Freedmen 120-131. Finally, legal commentators from the period emphasized the fundamental nature of the right. See, e.g., T. Farrar, Manual of the Constitution of the United States of America Section 118, p. 145 (1867) (reprint 1993); J. Pomeroy, An Introduction to the Constitutional Law of the United States Section 239, pp. 152-153 (3d ed. 1875).
      The right to keep and bear arms was also widely protected by state constitutions at the time when the Fourteenth Amendment was ratified. In 1868, 22 of the 37 States in the Union had state constitutional provisions explicitly protecting the right to keep and bear arms. See Calabresi & Agudo, Individual Rights Under State Constitutions when the Fourteenth Amendment was Ratified in 1868: What Rights Are Deeply Rooted in American History and Tradition? 87 Texas L. Rev. 7, 50 (2008). Quite a few of these state constitutional guarantees, moreover, explicitly protected the right to keep and bear arms as an individual right to self-defense. See Ala. Const., Art. I, Section 28 (1868); Conn. Const., Art. I, Section 17 (1818); Ky. Const., Art. XIII, Section 25 (1850); Mich. Const., Art. XVIII, Section 7 (1850); Miss. Const., Art. I, Section 15 (1868); Mo. Const., Art. I, Section 8 (1865); Tex. Const., Art. I, Section 13 (1869); see also Mont. Const., Art. III, Section 13 (1889); Wash. Const., Art. I, Section 24 (1889); Wyo. Const., Art. I, Section 24 (1889); see also State v. McAdams, 714 P.2d 1236, 1238 (Wyo. 1986). What is more, state constitutions adopted during the Reconstruction era by  former Confederate States included a right to keep and bear arms. See, e.g., Ark. Const., Art. I, Section 5 (1868); Miss. Const., Art. I, Section 15 (1868); Tex. Const., Art. I, Section 13 (1869). A clear majority of the States in 1868, therefore, recognized the right to keep and bear arms as being among the foundational rights necessary to our system of Government. 
     In sum, it is clear that the Framers and ratifiers of the Fourteenth Amendment counted the right to keep and bear arms among those fundamental rights necessary to our system of ordered liberty.
     Despite all this evidence, municipal respondents contend that Congress, in the years immediately following the Civil War, merely sought to outlaw "discriminatory measures taken against freedmen, which it addressed by adopting a non-discrimination principle" and that even an outright ban on the possession of firearms was regarded as acceptable, "so long as it was not done in a discriminatory manner." They argue that Members of Congress overwhelmingly viewed Section 1 of the Fourteenth Amendment "as an antidiscrimination rule," and they cite statements to the effect that the section would outlaw discriminatory measures. This argument is implausible.
      First, while Section 1 of the Fourteenth Amendment contains "an antidiscrimination rule," namely, the Equal Protection Clause, municipal respondents can hardly mean that Section 1 does no more than prohibit   discrimination. If that were so, then the First Amendment, as applied to the States, would not prohibit nondiscriminatory abridgments of the rights to freedom of speech or freedom of religion; the Fourth Amendment, as applied to the States, would not prohibit all unreasonable searches and seizures but only discriminatory searches and seizures -- and so on. We assume that this is not municipal respondents' view, so what they must mean is that the Second Amendment should be singled out for special -- and specially unfavorable -- treatment. We reject that suggestion.
     Second, municipal respondents' argument ignores the clear terms of the Freedmen's Bureau Act of 1866, which acknowledged the existence of the right to bear arms. If that law had used language such as "the equal benefit of laws concerning the bearing of arms," it would be possible to interpret it as simply a prohibition of racial discrimination. But Section 14 speaks of and protects "the constitutional right to bear arms," an unmistakable reference to the right protected by the Second Amendment. And it protects the "full and equal benefit" of this right in the States. It would have been nonsensical for Congress to guarantee the full and equal benefit of a constitutional right that does not exist.
      Third, if the 39th Congress had outlawed only those laws that discriminate on the basis of race or previous condition of servitude, African Americans in the South would likely have remained vulnerable to attack by many of their worst abusers: the state militia and state peace officers. In the years immediately following the Civil War, a law banning the possession of guns by all private citizens would have been nondiscriminatory only in the formal sense. Any such law -- like the Chicago and Oak Park ordinances challenged here -- presumably would have permitted the possession of guns by those acting under the authority of the State and would thus have left firearms in the hands of the militia and local peace officers. And as the Report of the Joint Committee on Reconstruction revealed, those groups were widely involved in harassing blacks in the South.
     Fourth, municipal respondents' purely antidiscrimination theory of the Fourteenth Amendment disregards the plight of whites in the South who opposed the Black Codes. If the 39th Congress and the ratifying public had simply prohibited racial discrimination with respect to the bearing of arms, opponents of the Black Codes would have been left without the means of self-defense -- as had abolitionists in Kansas in the 1850's.
     Fifth, the 39th Congress' response to proposals to disband and disarm the Southern militias is instructive. Despite recognizing and deploring the abuses of these militias, the 39th Congress balked at a proposal to disarm them. See 39th Cong. Globe 914; Halbrook, Freedmen, supra, 20-21. Disarmament, it was argued, would violate the members' right to bear arms, and it was ultimately decided to disband the militias but not to disarm their members. See Act of Mar. 2, 1867, Section 6, 14 Stat. 485, 487; Halbrook, Freedmen 68-69; Cramer 858-861. It cannot be doubted that the right to bear arms was regarded as a substantive guarantee, not a prohibition that could be ignored so long as the States legislated in an evenhanded manner.
       Municipal respondents' remaining arguments are at war with our central holding in Heller: that the Second Amendment protects a personal right to keep and bear arms for lawful purposes, most notably for self-defense within the home. Municipal respondents, in effect, ask us to treat  the right recognized in Heller as a second-class right, subject to an entirely different body of rules than the other Bill of Rights guarantees that we have held to be incorporated into the Due Process Clause.
     Municipal respondents' main argument is nothing less than a plea to disregard 50 years of incorporation precedent and return (presumably for this case only) to a bygone era. Municipal respondents submit that the Due Process Clause protects only those rights "'recognized by all temperate and civilized governments, from a deep and universal sense of [their] justice.'" (quoting Chicago, B. & Q. R. Co., 166 U.S., at 238). According to municipal respondents, if it is possible to imagine any civilized legal system that does not recognize a particular right, then the Due Process Clause does not make that right binding on the States. Therefore, the municipal respondents continue, because such countries as England, Canada, Australia, Japan, Denmark, Finland, Luxembourg, and New Zealand either ban or severely limit handgun ownership, it must follow that no right to possess such weapons is protected by the Fourteenth Amendment. 
     This line of argument is, of course, inconsistent with the long-established standard we apply in incorporation cases. And the present-day implications of municipal respondents' argument are stunning. For example, many of the rights that our Bill of Rights provides for persons accused of criminal offenses are virtually unique to this country. If our understanding of the right to a jury trial, the right against self-incrimination, and the right to counsel were necessary attributes of any civilized country, it would follow that the United States is the only civilized Nation in the world.
      Municipal respondents attempt to salvage their position by suggesting that their argument applies only to substantive as opposed to procedural rights. But even in this trimmed form, municipal respondents' argument flies in the face of more than a half-century of precedent. For example, in Everson v. Board of Ed. of Ewing, 330 U.S. 1, 8 (1947), the Court held that the Fourteenth Amendment incorporates the Establishment Clause of the First Amendment. Yet several of the countries that municipal respondents recognize as civilized have established state churches. If we were to adopt municipal respondents' theory, all of this Court's Establishment Clause precedents involving actions taken by state and local governments would go by the boards.
      Municipal respondents maintain that the Second Amendment differs from all of the other provisions of the Bill of Rights because it concerns the right to possess a deadly implement and thus has implications for public safety. And they note that there is intense disagreement on the question whether the private possession of guns in the home increases or decreases gun deaths and injuries. 
      The right to keep and bear arms, however, is not the only constitutional right that has controversial public safety implications. All of the constitutional provisions that impose restrictions on law enforcement and on the prosecution   of crimes fall into the same category. See, e.g., Hudson v. Michigan, 547 U.S. 586, 591 (2006) ("The exclusionary rule generates 'substantial social costs,' United States v. Leon, 468 U.S. 897, 907 (1984), which sometimes include setting the guilty free and the dangerous at large"); Barker v. Wingo, 407 U.S. 514, 522 (1972) (reflecting on the serious consequences of dismissal for a speedy trial violation, which means "a defendant who may be guilty of a serious crime will go free"); Miranda v. Arizona, 384 U.S. 436, 517 (1966) (Harlan, J., dissenting); id., at 542 (White, J., dissenting) (objecting that the Court's rule "[i]n some unknown number of cases . . . will return a killer, a rapist or other criminal to the streets . . . to repeat his crime"); Mapp, 367 U.S., at 659. Municipal respondents cite no case in which we have refrained from holding that a provision of the Bill of Rights is binding on the States on the ground that the right at issue has disputed public safety implications.
    We likewise reject municipal respondents' argument that we should depart from our established incorporation methodology on the ground that making the Second Amendment binding on the States and their subdivisions is inconsistent with principles of federalism and will stifle experimentation. Municipal respondents point out -- quite correctly -- that conditions and problems differ from locality to locality and that citizens in different jurisdictions have divergent views on the issue of gun control. Municipal respondents therefore urge us to allow state and local governments to enact any gun control law that they deem to be reasonable, including a complete ban on the possession of handguns in the home for self-defense. 
       There is nothing new in the argument that, in order to respect federalism and allow useful state experimentation, a federal constitutional right should not be fully binding on the States. This argument was made repeatedly and eloquently by Members of this Court who rejected the concept of incorporation and urged retention of the two-track approach to incorporation. Throughout the era of "selective incorporation," Justice Harlan in particular, invoking the values of federalism and state experimentation, fought a determined rearguard action to preserve the two-track approach.                                                
    Time and again, however, those pleas failed. Unless we turn back the clock or adopt a special incorporation test applicable only to the Second Amendment, municipal respondents' argument must be rejected. Under our precedents, if a Bill of Rights guarantee is fundamental from an American perspective, then, unless stare decisis counsels otherwise, that guarantee is fully binding on the States and thus limits (but by no means eliminates) their ability to devise solutions to social problems that suit local needs and values. As noted by the 38 States that have appeared in this case as amici supporting petitioners, "[s]tate  and local experimentation with reasonable firearms regulations will continue under the Second Amendment." 
     Municipal respondents and their amici complain  that incorporation of the Second Amendment right will lead to extensive and costly litigation, but this argument applies with even greater force to constitutional rights and remedies that have already been held to be binding on the States. Consider the exclusionary rule. Although the exclusionary rule "is not an individual right," The exclusionary rule is said to result in "tens of thousands of contested suppression motions each year." 
      Municipal respondents assert that, although most state constitutions protect firearms rights, state courts have held that these rights are subject to "interest-balancing" and have sustained a variety of restrictions. In Heller, however, we expressly rejected the argument that the scope of the Second Amendment right should be determined by judicial interest balancing, and this Court decades ago abandoned "the notion that the Fourteenth Amendment applies to the States only a watered-down, subjective version of the individual guarantees of the Bill of Rights." 
        As evidence that the Fourteenth Amendment has not historically been understood to restrict the authority of the States to regulate firearms, municipal respondents and supporting amici cite a variety of state and local firearms laws that courts have upheld. But what is most striking about their research is the paucity of precedent sustaining bans comparable to those at issue here and in Heller. Municipal respondents cite precisely one case (from the late 20th century) in which such a ban was sustained. See Brief for Municipal Respondents 26-27 (citing Kalodimos v. Morton Grove, 103 Ill. 2d 483, 470 N.E.2d 266 (1984)); see also Reply Brief for Respondents NRA et al. 23, n. 7 (asserting that no other court has ever upheld a complete ban on the possession of handguns). It is important to keep in mind that Heller, while striking down a law that prohibited the possession of handguns in the home, recognized that the right to keep and bear arms Is not "a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose." We made it clear in Heller that our holding did not cast doubt on such longstanding regulatory measures as "prohibitions on the possession of firearms by felons and the mentally ill," "laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms."  We repeat those assurances here. Despite municipal respondents' doomsday proclamations, incorporation does not imperil every law regulating firearms.
     Municipal respondents argue, finally, that the right to keep and bear arms is unique among the rights set out in the first eight Amendments "because the reason for codifying the Second Amendment (to protect the militia) differs from the purpose (primarily, to use firearms to engage in self-defense) that is claimed to make the right implicit in the concept of ordered liberty." Municipal respondents suggest that the Second Amendment right differs from the rights  heretofore incorporated because the latter were "valued for [their] own sake."  But we have never previously suggested that incorporation of a right turns on whether it has intrinsic as opposed to instrumental value, and quite a few of the rights previously held to be incorporated -- for example the right to counsel and the right to confront and subpoena witnesses -- are clearly instrumental by any measure. Moreover, this contention repackages one of the chief arguments that we rejected in Heller, i.e., that the scope of the Second Amendment right is defined by the immediate threat that led to the inclusion of that right in the Bill of Rights. In Heller, we recognized that the codification of this right was prompted by fear that the Federal Government would disarm and thus disable the militias, but we rejected the suggestion that the right was valued only as a means of preserving the militias. On the contrary, we stressed that the right was also valued because the possession of firearms was thought to be essential for self-defense. As we put it, self-defense was "the central component of the right itself." 
     We turn, finally, to the two dissenting opinions. Justice Stevens’ eloquent opinion covers ground already addressed, and therefore little need be added in response. Justice Stevens would "'ground the prohibitions against state action squarely on due process, without intermediate reliance on any of the first eight Amendments.'" The question presented in this case, in his view, "is whether the particular right asserted by petitioners applies to the States because of the Fourteenth Amendment itself, standing on its own bottom."He would hold that "[t]he rights protected against state infringement by the Fourteenth Amendment's Due Process Clause need not be identical in shape or scope to the rights protected against Federal Government infringement by the various provisions of the Bill of Rights." 
      As we have explained, the Court, for the past half-century, has moved away from the two-track approach. If we were now to accept Justice Stevens’ theory across the board, decades of decisions would be undermined. We assume that this is not what is proposed. What is urged instead, it appears, is that this theory be revived solely for the individual right that Heller recognized, over vigorous dissents.
       The relationship between the Bill of Rights' guarantees and the States must be governed by a single, neutral principle. It is far too late to exhume what Justice Brennan, writing for the Court 46 years ago, derided as "the notion that the Fourteenth Amendment applies to the States only a watered-down, subjective version of the individual guarantees of the Bill of Rights." 
     Justice Breyer’s  dissent makes several points to which we briefly respond. To begin, while there is certainly room for disagreement about Heller's analysis of the history of the right to keep and bear arms, nothing written since Heller persuades us to reopen the question there decided. Few other questions of original meaning have been as thoroughly explored.
     Justice Breyer’s conclusion that the Fourteenth Amendment does not incorporate the right to keep and bear arms appears to rest primarily on four factors: First, "there is no popular consensus" that the right is fundamental; second, the right does not protect minorities or persons neglected by those holding political power; third, incorporation of the Second Amendment right would "amount to a significant incursion on a traditional and important area of state concern, altering the constitutional relationship between the States and the Federal Government" and preventing local variations; and fourth, determining the scope of the Second Amendment right in cases involving state and local laws will force judges to answer difficult empirical questions regarding matters that are outside their area of expertise. Even if we believed that these factors were relevant to the incorporation inquiry, none of these factors undermines the case for incorporation of the right to keep and bear arms for self-defense.
      First, we have never held that a provision of the Bill of Rights applies to the States only if there is a "popular consensus" that the right is fundamental, and we see no basis for such a rule. But in this case, as it turns out, there is evidence of such a consensus. An amicus brief submitted by 58 Members of the Senate and 251 Members of the House of Representatives urges us to hold that the right to keep and bear arms is fundamental.  Another brief submitted by 38 States takes the same position. 
     Second, petitioners and many others who live in high-crime areas dispute the proposition that the Second Amendment right does not protect minorities and those lacking political clout. The plight of Chicagoans living in high-crime areas was recently highlighted when two Illinois legislators representing Chicago districts called on the Governor to deploy the Illinois National Guard to patrol the City's streets. The legislators noted that the number of Chicago homicide victims during the current year equaled the number of American soldiers killed during that same period in Afghanistan and Iraq and that 80% of the Chicago victims were black. Amici supporting incorporation of the right to keep and bear arms contend that the right is especially important for women and members of other groups that may be especially vulnerable to violent crime. If, as petitioners believe, their safety and the safety of other law-abiding members of the community would be enhanced by the possession of handguns in the home for self-defense, then the Second Amendment right protects the rights of minorities and other residents of high-crime areas whose needs are not being met by elected public officials.

 

    Third, Justice Breyer is correct that incorporation of the Second Amendment right will to some extent limit the legislative freedom of the States, but this is always true when a Bill of Rights provision is incorporated.  Incorporation always restricts experimentation and local variations, but that has not stopped the Court from incorporating virtually every other provision of the Bill of Rights. "[T]he enshrinement of constitutional rights necessarily takes certain policy choices off the table."  This conclusion is no more remarkable with respect to the Second Amendment than it is with respect to all the other limitations on state power found in the Constitution.
     Finally, Justice Breyer is incorrect that incorporation will require judges to assess the costs and benefits of firearms restrictions and thus to make difficult empirical judgments in an area in which they lack expertise. As we have noted, while his opinion in Heller recommended an interest-balancing test, the Court specifically rejected that suggestion.  "The very enumeration of the right takes out of the hands of government -- even the Third Branch of Government -- the power to decide on a case-by-case basis whether the right is really worth insisting upon." 

Holding
 In Heller, we held that the Second Amendment protects the right to possess a handgun in the home for the purpose of self-defense. Unless considerations of stare decisis counsel otherwise, a provision of the Bill of Rights that protects a right that is fundamental from an American perspective applies equally to the Federal Government and the States. We therefore hold that the Due Process Clause of the Fourteenth Amendment incorporates the Second Amendment right recognized in Heller. The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings.

 Scalia, J. joined in part by Thomas, J. concurring .

 
I write separately only to respond to some aspects of Justice Stevens dissent. Not that aspect which disagrees with the majority's   application of our precedents to this case, which is fully covered by the Court's opinion. But much of what Justice Stevens writes is a broad condemnation of the theory of interpretation which underlies the Court's opinion, a theory that makes the traditions of our people paramount. He proposes a different theory, which he claims is more "cautiou[s]" and respectful of proper limits on the judicial role. It is that claim I wish to address.
     After stressing the substantive dimension of what he has renamed the "liberty clause," Justice Sevens proceeds to urge readoption of the theory of incorporation articulated in Palko v. Connecticut, 302 U.S. 319, 325 (1937). But in fact he does not favor application of that theory at all. For whether Palko requires only that "a fair and enlightened system of justice would be impossible without" the right sought to be incorporated, or requires in addition that the right be rooted in the "traditions and conscience of our people," many of the rights Justice Stevens thinks are incorporated could not pass muster under either test: abortion,(citing Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847 (1992)); homosexual sodomy, citing Lawrence v. Texas, 539 U.S. 558, 572 (2003)); the right to have excluded from criminal trials evidence obtained in violation of the Fourth Amendment, (citing Mapp v. Ohio, 367 U.S. 643, 650, 655-657 (1961)); and the right to teach one's children foreign languages, (citing Meyer v. Nebraska, 262 U.S. 390, 399-403 (1923)), among others.
     That Justice Stevens s not applying any version of Palko is clear from comparing, on the one hand, the rights he believes are covered, with, on the other hand, his conclusion that the right to keep and bear arms is not covered. Rights  that pass his test include not just those "relating to marriage, procreation, contraception, family relationships, and child rearing and education," but also rights against "[g]overnment action that shocks the conscience, pointlessly infringes settled expectations, trespasses into sensitive private realms or life choices without adequate justification, [or] perpetrates gross injustice." Not all such rights are in, however, since only "some fundamental aspects of personhood, dignity, and the like" are protected . Exactly what is covered is not clear. But whatever else is in, he knows that the right to keep and bear arms is out, despite its being as "deeply rooted in this Nation's history and tradition," I can find no other explanation for such certitude except that Justice Stevens  despite his forswearing of "personal and private notions," deeply believes it should be out.
     The subjective nature of Justice Stevens’ standard is also apparent from his claim that it is the courts' prerogative -- indeed their duty -- to update the Due Process Clause so that it encompasses new freedoms the Framers were too narrow-minded to imagine. Courts, he proclaims, must "do justice to [the Clause's] urgent call and its open texture" by exercising the "interpretive discretion the latter embodies." (Why the people are not up to the task of deciding what new rights to protect, even though it is they who are authorized to make changes, see U.S. Const., Art. V, is never explained. ) And it would be "judicial abdication" for a judge to "tur[n] his back" on his task of determining what the Fourteenth Amendment covers by "outsourc[ing]" the job to "historical sentiment," post, at 20 -- that is, by being guided by what the American people throughout our history have thought. It is only we judges, exercising our "own reasoned judgment," who can be entrusted with deciding the Due Process Clause's scope -- which rights serve the Amendment's "central values," -- which basically means picking the rights we want to protect and discarding those we do not.
    Justice Stevens esists this description, insisting that his approach provides plenty of "guideposts" and "constraints" to keep courts from "injecting excessive subjectivity" into the process.  Plenty indeed -- and that alone is a problem. The ability of omnidirectional guideposts to constrain is inversely proportional to their number. But even individually, each lodestar or limitation he lists either is incapable of restraining judicial whimsy or cannot be squared with the precedents he seeks to preserve.
     He begins with a brief nod to history,but as he has just made clear, he thinks historical inquiry unavailing. Moreover, trusting the meaning of the Due Process Clause to what has historically been protected is circular, since that would mean no new rights could get in.
    Justice Stevens moves on to the "most   basic" constraint on subjectivity his theory offers: that he would "esche[w] attempts to provide any all-purpose, top-down, totalizing theory of 'liberty.'" The notion that the absence of a coherent theory of the Due Process Clause will somehow curtail judicial caprice is at war with reason. Indeterminacy means opportunity for courts to impose whatever rule they like; it is the problem, not the solution. The idea that interpretive pluralism would reduce courts' ability to impose their will on the ignorant masses is not merely naive, but absurd. If there are no right answers, there are no wrong answers either.

    Justice Stevens also argues that requiring courts to show "respect for the democratic process" should serve as a constraint.  That is true, but Justice Stevens would have them show respect in an extraordinary manner. In his view, if a right "is already being given careful consideration in, and subjected to ongoing calibration by, the States, judicial enforcement may not be appropriate."  In other words, a right, such as the right to keep and bear arms, that has long been recognized but on which the States are considering restrictions, apparently deserves  less protection, while a privilege the political branches (instruments of the democratic process) have withheld entirely and continue to withhold, deserves more. That topsy-turvy approach conveniently accomplishes the objective of ensuring that the rights this Court held protected in Casey, Lawrence, and other such cases fit the theory -- but at the cost of insulting rather than respecting the democratic process.
     The next constraint Justice Stevens suggests is harder to evaluate. He describes as "an important tool for guiding judicial discretion" "sensitivity to the interaction between the intrinsic aspects of liberty and the practical realities of contemporary society." I cannot say whether that sensitivity will really guide judges because I have no idea what it is. Is it some sixth sense instilled in judges when they ascend to the bench? Or does it mean judges are more constrained when they agonize about the cosmic conflict between liberty and its potentially harmful consequences? Attempting to give the concept more precision, Justice Stevens explains that "sensitivity is an aspect of a deeper principle: the need to approach our work with humility and caution." Both traits are undeniably admirable, though what relation they bear to sensitivity is a mystery. But it makes no difference, for the first case Justice Stevens cites in support, Casey, dispels any illusion that he has a meaningful form of judicial modesty in mind.
     Justice Stevens offers no examples to illustrate the next constraint: stare decisis. But his view of it is surely not very confining, since he holds out as a "canonical" exemplar of the proper approach, Lawrence, which overruled a case decided a mere 17 years earlier, Bowers v. Hardwick, 478 U.S. 186 (1986).  Moreover, Justice Stevens would apply that constraint unevenly: He apparently approves those Warren Court cases that adopted jot-for-jot incorporation of procedural protections for criminal defendants, but would abandon those Warren Court rulings that undercut his approach to substantive rights, on the basis that we have "cut back" on cases from that era before.
    Justice Stevens also relies on the requirement of a "careful description of the   asserted fundamental liberty interest" to limit judicial discretion. I certainly agree with that requirement), though some cases Justice Stevens approves have not applied it seriously. But if the "careful description" requirement is used in the manner we have hitherto employed, then the enterprise of determining the Due Process Clause's "conceptual core,"  is a waste of time. In the cases he cites we sought a careful, specific description of the right at issue in order to determine whether that right, thus narrowly defined, was fundamental. The threshold step of defining the asserted right with precision is entirely unnecessary, however, if (as Justice Stevens maintains) the "conceptual core" of the "liberty clause,"includes a number of capacious, hazily defined categories. There is no need to define the right with much precision in order to conclude that it pertains to the plaintiff's "ability independently to define [his] identity," his "right to make certain unusually important decisions that will affect his own, or his family's, destiny," or some aspect of his "[s]elf-determination, bodily integrity, freedom of conscience, intimate relationships, political equality, dignity [or] respect." Justice Stevens must therefore have in mind some other use for the careful-description requirement -- perhaps just as a means of ensuring that courts "procee[d] slowly and incrementally." But that could be achieved just as well by having them draft their opinions in longhand. 
     If Justice Stevens’ account of the constraints of his approach did not demonstrate that they do not exist, his application of that approach to the case before us leaves no doubt. He offers several reasons for concluding that the Second Amendment right to keep and bear arms is not fundamental enough to be applied against the States. None is persuasive, but more pertinent to my purpose, each is either intrinsically indeterminate, would preclude incorporation of rights we have already held incorporated, or both. His approach therefore does nothing to stop a judge from arriving at any conclusion he sets out to reach.
     Justice Stevens begins with the odd assertion that "firearms have a fundamentally ambivalent relationship to liberty," since sometimes they are used to cause (or sometimes accidentally produce) injury to others. The source of the rule that only nonambivalent liberties deserve Due Process protection is never explained -- proof that judges applying Justice Stevens approach can add new elements to the test as they see fit. The criterion, moreover,  is inherently manipulable. Surely Justice Stevens does not mean that the Clause covers only rights that have zero harmful effect on anyone. Otherwise even the First Amendment is out. Maybe what he means is that the right to keep and bear arms imposes too great a risk to others' physical well-being. But as the plurality explains,  other rights we have already held incorporated pose similarly substantial risks to public safety. In all events, Justice Stevens supplies neither a standard for how severe the impairment on others' liberty must be for a right to be disqualified, nor (of course) any method of measuring the severity.
    Justice Stevens next suggests that the Second Amendment right is not fundamental because it is "different in kind" from other rights we have recognized.  In one respect, of course, the right to keep and bear arms is different from some other rights we have held the Clause protects and he would recognize: It is deeply grounded in our nation's history and tradition. But Justice Stevens has a different distinction in mind: Even though he does "not doubt for a moment that many Americans . . . see [firearms] as critical to their way of life  as well as to their security," he pronounces that owning a handgun is not "critical to leading a life of autonomy, dignity, or political equality." Who says? Deciding what is essential to an enlightened, liberty-filled life is an inherently political, moral judgment -- the antithesis of an objective approach that reaches conclusions by applying neutral rules to verifiable evidence. 
     No determination of what rights the Constitution of the United States covers would be complete, of course, without a survey of what other countries do.  When it comes to guns, Justice Stevens explains, our Nation is already an outlier among "advanced democracies"; not even our "oldest allies" protect as robust a  right as we do, and we should not widen the gap. Never mind that he explains neither which countries qualify as "advanced democracies" nor why others are irrelevant. For there is an even clearer indication that this criterion lets judges pick which rights States must respect and those they can ignore: As the plurality shows,  this follow-the-foreign-crowd requirement would foreclose rights that we have held (and Justice Stevens accepts) are incorporated, but that other "advanced" nations do not recognize -- from the exclusionary rule to the Establishment Clause. A judge applying Justice Stevens;  approach must either throw all of those rights overboard or, as cases Justice Stevens approves have done in considering unenumerated rights, simply ignore foreign law when it undermines the desired conclusion, see, e.g., Casey, 505 U.S. 833 (making no mention of foreign law).
     Justice Stevens also argues that since the right to keep and bear arms was codified for the purpose of "prevent[ing] elimination of the militia," it should be viewed as "'a federalism provision'" logically incapable of incorporation. This criterion, too, evidently applies only when judges want it to. The opinion Justice Stevens quotes for the "federalism provision" principle, Justice Thomas’s  concurrence in Newdow, argued that incorporation of the Establishment Clause "makes little sense" because that Clause was originally understood as a limit on congressional interference with state establishments of religion. Justice Stevens, of course, has no problem with applying the Establishment Clause to the States. While he insists that Clause is not a "federalism provision," he does not explain why it is not, but the right to keep and bear arms is (even though only the latter refers to a "right of the people"). The "federalism" argument prevents the incorporation of only certain rights.
    Justice Stevens next argues that even if the right to keep and bear arms is "deeply rooted in some important senses," the roots of States' efforts  to regulate guns run just as deep.  But this too is true of other rights we have held incorporated. No fundamental right -- not even the First Amendment -- is absolute. The traditional restrictions go to show the scope of the right, not its lack of fundamental character. At least that is what they show (Justice Stevens would agree) for other rights. Once again, principles are applied selectively.
     Justice Stevens’ final reason for rejecting incorporation of the Second Amendment reveals, more clearly than any of the others, the game that is afoot. Assuming that there is a "plausible constitutional basis" for holding that the right to keep and bear arms is incorporated, he asserts that we ought not to do so for prudential reasons.  Even if we had the authority to withhold rights that are within the Constitution's command (and we assuredly do not), two of the reasons Justice Stevens gives for abstention show just how much power he would hand to judges. The States' "right to experiment" with solutions to the problem of gun violence, he says, is at its apex here because "the best solution is far from clear." That is true of most serious social problems -- whether, for example, "the best solution" for rampant crime is to admit confessions unless they are affirmatively shown to have been coerced, but see Miranda v. Arizona, 384 U.S. 436, 444-445 (1966), or to permit jurors to impose the death penalty without a requirement that they be free to consider "any relevant mitigating factor," see Eddings v. Oklahoma, 455 U.S. 104, 112 (1982), which in turn leads to the conclusion that defense counsel has provided inadequate defense if he has not conducted a "reasonable investigation" into potentially mitigating factors, see, e.g., Wiggins v. Smith, 539 U.S. 510, 534 (2003), inquiry into which question tends to destroy any prospect of prompt justice, see, e.g., Wong v. Belmontes, 558 U.S. ___ (2009) (per curiam) (reversing grant of habeas relief for sentencing on a crime committed in 1981). The obviousness of the optimal answer is in the eye of the beholder. The implication of Justice Stevens’  call for abstention is that if We The Court conclude that They The People's answers to a problem are silly, we are free to "interven[e]," but if we too are uncertain of  the right answer, or merely think the States may be on to something, we can loosen the leash.
     A second reason Justice Stevens says we should abstain is that the States have shown they are "capable" of protecting the right at issue, and if anything have protected it too much. That reflects an assumption that judges can distinguish between a proper democratic decision to leave things alone (which we should honor), and a case of democratic market failure (which we should step in to correct). I would not -- and no judge should -- presume to have that sort of omniscience, which seems to me far more "arrogant," than confining courts' focus to our own national heritage.
     Justice Stevens’ response to this concurrence, makes the usual rejoinder of "living Constitution" advocates to the criticism that it empowers judges to eliminate or expand what the people have prescribed: The traditional, historically focused method, he says, reposes discretion in judges as well. Historical analysis can be difficult; it sometimes requires resolving threshold questions, and making nuanced judgments about which evidence to consult and how to interpret it.
     I will stipulate to that. But the question to be decided is not whether the historically focused method is a perfect means of restraining aristocratic judicial Constitution-writing; but whether it is the best means available in an imperfect world. Or indeed, even more narrowly than that: whether it is demonstrably much better than what Justice Stevens  proposes. I think it beyond all serious dispute that it is much less subjective, and intrudes   much less upon the democratic process. It is less subjective because it depends upon a body of evidence susceptible of reasoned analysis rather than a variety of vague ethico-political First Principles whose combined conclusion can be found to point in any direction the judges favor. In the most controversial matters brought before this Court -- for example, the constitutionality of prohibiting abortion, assisted suicide, or homosexual sodomy, or the constitutionality of the death penalty -- any historical methodology, under any plausible standard of proof, would lead to the same conclusion. 10 Moreover, the methodological differences that divide historians, and the varying interpretive assumptions they bring to their work, are nothing compared to the differences among the American people (though perhaps not among graduates of prestigious law schools) with regard to the moral judgments Justice Stevens would have courts pronounce. And whether or not special expertise is needed to answer historical questions, judges most certainly have no "comparative . . . advantage," in resolving moral disputes. What is more, his approach  would not eliminate, but multiply, the hard questions courts must confront, since he would not replace history with moral philosophy, but would have courts consider both.
       And the Court's approach intrudes less upon the democratic process because the rights it acknowledges are those established by a constitutional history formed by democratic decisions; and the rights it fails to acknowledge are left to be democratically adopted or rejected by the people, with the assurance that their decision is not subject to judicial revision. Justice Stevens’  approach, on the other hand, deprives the people of that power, since whatever the Constitution and laws may say, the list of protected rights will be whatever courts wish it to be. After all, he notes, the people have been wrong before and courts may conclude they are wrong in the future. Justice Stevens abhors a system in which "majorities or powerful interest groups always get their way," but replaces it with a system in which unelected and life-tenured judges always get their way. That such usurpation is effected unabashedly-- with "the judge's cards . . . laid on the table," -- makes it even worse. In a vibrant democracy, usurpation should have to be accomplished in the dark. It is Justice Stevens’  approach, not the Court's, that puts democracy in peril.


Thomas, J. concurring in part and concurring in the judgment

I agree with the Court that the Fourteenth Amendment makes the right to keep and bear arms set forth in the Second Amendment "fully applicable to the States." I write separately because I believe there is a more straightforward path to this   conclusion, one that is more faithful to the Fourteenth Amendment's text and history.
      Applying what is now a well-settled test, the plurality opinion concludes that the right to keep and bear arms applies to the States through the Fourteenth Amendment's Due Process Clause because it is "fundamental" to the American "scheme of ordered liberty," (citing Duncan v. Louisiana, 391 U.S. 145, 149 (1968)), and "'deeply rooted in this Nation's history and tradition,'" (quoting Washington v. Glucksberg, 521 U.S. 702, 721 (1997)). I agree with that description of the right. But I cannot agree that it is enforceable against the States through a clause that speaks only to "process." Instead, the right to keep and bear arms is a privilege of American citizenship that applies to the States through the Fourteenth Amendment's Privileges or Immunities Clause.
        In District of Columbia v. Heller, 554 U.S. ___ (2008), this Court held that the Second Amendment protects an individual right to keep and bear arms for the purpose of self-defense, striking down a District of Columbia ordinance that banned the possession of handguns in the home. The question  in this case is whether the Constitution protects that right against abridgment by the States.
      As the Court explains, if this case were litigated before the Fourteenth Amendment's adoption in 1868, the answer to that question would be simple. In Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243 (1833), this Court held that the Bill of Rights applied only to the Federal Government. Writing for the Court, Chief Justice Marshall recalled that the founding generation added the first eight Amendments to the Constitution in response to Antifederalist concerns regarding the extent of federal -- not state -- power, and held that if "the framers of these amendments [had] intended them to be limitations on the powers of the state governments," "they would have declared this purpose in plain and intelligible language."  Finding no such language in the Bill, Chief Justice Marshall held that it did not in any way restrict state authority. 
       In the Slaughter-House Cases, 16 Wall. 36 (1873), decided just five years after the Fourteenth Amendment's adoption, the Court interpreted this text, now known as the Privileges or Immunities Clause, for the first time. In a closely divided decision, the Court drew a sharp distinction between the privileges and immunities of state citizenship and those of federal citizenship, and held that the Privileges or Immunities Clause protected only the latter category of rights from state abridgment. The Court defined that category to include only those rights "which owe their existence to the Federal government, its National character, its Constitution, or its laws." . This arguably left open the possibility that certain individual rights enumerated in the Constitution could be considered privileges or immunities of federal citizenship. But the Court soon rejected that proposition, interpreting the Privileges or Immunities Clause even more narrowly in its later cases.
       As a consequence of this Court's marginalization of the Clause, litigants seeking federal protection of fundamental rights turned to the remainder of  Section 1 in search of an alternative fount of such rights. They found one in a most curious place -- that section's command that every State guarantee "due process" to any person before depriving him of "life, liberty, or property." At first, litigants argued that this Due Process Clause "incorporated" certain procedural rights codified in the Bill of Rights against the States. The Court generally rejected those claims, however, on the theory that the rights in question were not sufficiently "fundamental" to warrant such treatment. That changed with time. The Court came to conclude that certain Bill of Rights guarantees were sufficiently fundamental to fall within Section 1's guarantee of "due process." In the process of incorporating these rights against the States, the Court often applied them differently against the States than against the Federal Government on the theory that only those "fundamental" aspects of the right required Due Process Clause protection. See, e.g., Betts v. Brady, 316 U.S. 455, 473 (1942) (holding that the Sixth Amendment required the appointment of counsel in all federal criminal cases in which the defendant was unable to retain an attorney, but that the Due Process Clause required appointment of counsel  in state criminal cases only where "want of counsel . . . result[ed] in a conviction lacking in . . . fundamental fairness"). In more recent years, this Court has "abandoned the notion" that the guarantees in the Bill of Rights apply differently when incorporated against the States than they do when applied to the Federal Government.  But our cases continue to adhere to the view that a right is incorporated through the Due Process Clause only if it is sufficiently "fundamental" -- a term the Court has long struggled to define.
      All of this is a legal fiction. The notion that a constitutional provision that guarantees only "process" before a person is deprived of life, liberty, or property could define the substance of those rights strains credulity for even the most casual user of words. Moreover, this fiction is a particularly dangerous one. The one theme that links the Court's substantive due process precedents together is their lack of a guiding principle to distinguish "fundamental" rights that warrant protection from nonfundamental rights that do not. Today's decision illustrates the point. Replaying a debate that has endured from the inception of the Court's substantive due process jurisprudence, the dissents laud the "flexibility" in this Court's substantive due process doctrine.  
      I cannot accept a theory  of constitutional interpretation that rests on such tenuous footing. This Court's substantive due process framework fails to account for both the text of the Fourteenth Amendment and the history that led to its adoption, filling that gap with a jurisprudence devoid of a guiding principle. I believe the original meaning of the Fourteenth Amendment offers a superior alternative, and that a return to that meaning would allow this Court to enforce the rights the Fourteenth Amendment is designed to protect with greater clarity and predictability than the substantive due process framework has so far managed.
      I acknowledge the volume of precedents that have been built upon the substantive due process framework, and I further acknowledge the importance of stare decisis to the stability of our Nation's legal system. But stare decisis is only an "adjunct" of our duty as judges to decide by our best lights what the Constitution means. It is not "an inexorable command." Moreover, as judges, we interpret the Constitution one case or controversy at a time. The question presented in this case is not whether our entire Fourteenth Amendment jurisprudence must be preserved or revised, but only whether, and to what extent, a particular clause in the Constitution protects the particular right at issue here. With the inquiry appropriately narrowed, I believe this case presents an opportunity to reexamine, and begin the process of restoring, the meaning of the Fourteenth Amendment agreed upon by those who ratified it.
     "It cannot be presumed that any clause in the constitution is intended to be without effect." Because the Court's Privileges or Immunities Clause precedents have presumed just that, I set them aside for the moment and begin with the text.
      The Privileges or Immunities Clause of the Fourteenth Amendment declares that "[n]o State . . . shall abridge the privileges or immunities of citizens of the United States." In interpreting this language, it is important to recall that constitutional provisions are "'written to be understood by the voters.'" Thus, the objective of this inquiry is to discern what "ordinary citizens" at the time of ratification would have understood the Privileges or Immunities Clause to mean….. 
    Section 1 protects the rights of citizens "of the United States" specifically. The evidence overwhelmingly demonstrates that the privileges and immunities of such citizens included individual rights enumerated in the Constitution, including the right to keep and bear arms. Evidence from the political branches in the years leading to the Fourteenth Amendment's adoption demonstrates broad public understanding that the privileges and immunities of United States  itizenship included rights set forth in the Constitution, just as Webster and his allies had argued. In 1868, President Andrew Johnson issued a proclamation granting amnesty to former Confederates, guaranteeing "to all and to every person who directly or indirectly participated in the late insurrection or rebellion, a full pardon and amnesty for the offence of treason . . . with restoration of all rights, privileges, and immunities under the Constitution and the laws which have been made in pursuance thereof." 
        When interpreting constitutional text, the goal is to discern the most likely public I examine the rest of the historical record with this understanding. But for purposes of discerning what the public most likely thought the Privileges or Immunities Clause to mean, it is significant that the most widely publicized statements by the legislators who voted on Section 1 -- point unambiguously toward the conclusion that the Privileges or Immunities Clause enforces at least those fundamental rights enumerated in the Constitution against the States, including the Second Amendment right to keep and bear arms.
     In my view, the record makes plain that the Framers of the Privileges or Immunities Clause and the ratifying-era public understood -- just as the Framers of the Second Amendment did -- that the right to keep and bear arms was essential to the preservation of liberty. The record makes equally plain that they deemed this right necessary to include in the minimum baseline of federal rights that the Privileges or Immunities Clause established in the wake of the War over slavery. I agree with the Court that the Second Amendment is fully applicable to the States. I do so because the right to keep and bear arms is guaranteed by the Fourteenth Amendment as a privilege of American citizenship.

Stevens J., joined by Breyer J. dissenting.

In District of Columbia v. Heller, 554 U.S. ___, ___ (2008),  the Court answered the question whether a federal enclave's "prohibition on the possession of usable  handguns in the home violates the Second Amendment to the Constitution." The question we should be answering in this case is whether the Constitution "guarantees individuals a fundamental right," enforceable against the States, "to possess a functional, personal firearm, including a handgun, within the home." That is a different -- and more difficult -- inquiry than asking if the Fourteenth Amendment "incorporates" the Second Amendment. The so-called incorporation question was squarely and, in my view, correctly resolved in the late 19th century. 
     Before the District Court, petitioners focused their pleadings on the special considerations raised by domestic possession, which they identified as the core of their asserted right. In support of their claim that the city of Chicago's handgun ban violates the Constitution, they now rely primarily on the Privileges or Immunities Clause of the Fourteenth Amendment.  They rely secondarily on the Due Process Clause of that Amendment. Neither submission requires the Court to express an opinion on whether the Fourteenth Amendment places any limit on the power of States to regulate possession, use, or carriage of firearms outside the home.
       I agree with the plurality's refusal to accept petitioners' primary submission. Their briefs marshal an impressive amount of historical evidence for their argument that the Court interpreted the Privileges or Immunities Clause too narrowly in the Slaughter-House Cases, 16 Wall. 36 (1873). But the original meaning of the Clause is not as clear as they suggest  -- and not nearly as clear as it would need to be to dislodge 137 years of precedent. The burden is severe for those who seek radical change in such an established body of constitutional doctrine. Moreover, the suggestion that invigorating the Privileges or Immunities Clause will reduce judicial discretion, strikes me as implausible, if not exactly backwards. "For the very reason that it has so long remained a clean slate, a revitalized Privileges or Immunities Clause  holds special hazards for judges who are mindful that their proper task is not to write their personal views of appropriate public policy into the Constitution." 
     I further agree with the plurality that there are weighty arguments supporting petitioners' second submission, insofar as it concerns the possession of firearms for lawful self-defense in the home. But these arguments are less compelling than the plurality suggests; they are much less compelling when applied outside the home; and their validity does not depend on the Court's holding in Heller. For that holding sheds no light on the meaning of the Due Process Clause of the Fourteenth Amendment. Our decisions construing that Clause to render various procedural guarantees in the Bill of Rights enforceable against the States likewise tell us little about the meaning of the word "liberty" in the Clause or about the scope of its protection of nonprocedural rights.
      This is a substantive due process case. Section 1 of the Fourteenth Amendment  decrees that no State shall "deprive any person of life, liberty, or property, without due process of law." The Court has filled thousands of pages expounding that spare text. As I read the vast corpus of substantive due process opinions, they confirm several important principles that ought to guide our resolution of this case. The principal opinion's lengthy summary of our "incorporation" doctrine,  and its implicit (and untenable) effort to wall off that doctrine from the rest of our substantive due process jurisprudence, invite a fresh survey of this old terrain.
      The first, and most basic, principle established by our cases is that the rights protected by the Due Process Clause are not merely procedural in nature. At first glance, this proposition might seem surprising, given that the Clause refers to "process." But substance and procedure are often deeply entwined. Upon closer inspection, the text can be read to "impos[e] nothing less than an obligation to give substantive content to the words 'liberty' and 'due process of law,'" lest superficially fair procedures be permitted to "destroy the enjoyment" of life, liberty, and property, and the Clause's prepositional modifier be permitted to swallow its primary command. Procedural guarantees are hollow unless linked to substantive interests; and no amount of process can legitimize some deprivations.
       I have yet to see a persuasive argument that the Framers of the Fourteenth Amendment thought otherwise. To the contrary, the historical evidence suggests that, at least by the time of the Civil War if not much earlier, the phrase "due process of law" had acquired substantive content as a term of art within the legal community. This understanding is consonant with the venerable "notion that governmental authority has implied limits which preserve private autonomy," a notion which predates the founding and which finds reinforcement in the Constitution's Ninth Amendment. The Due Process Clause cannot claim to be the source of our basic freedoms -- no legal document ever could, -- but it stands as one of their foundational guarantors in our law.
      If text and history are  inconclusive on this point, our precedent leaves no doubt: It has been "settled" for well over a century that the Due Process Clause "applies to matters of substantive law as well as to matters of procedure." Time and again, we have recognized that in the Fourteenth Amendment as well as the Fifth, the "Due Process Clause guarantees more than fair process, and the 'liberty' it protects includes more than the absence of physical restraint." "The Clause also includes a substantive component that 'provides heightened protection against government interference with certain fundamental rights and liberty interests.'" Some of our most enduring precedents, accepted today by virtually everyone, were substantive due process decisions. See, e.g., Loving v. Virginia, 388 U.S. 1, 12 (1967) (recognizing due-process- as well as equal-protection-based right to marry person of another race); Bolling v. Sharpe, 347 U.S. 497, 499-500 (1954)   (outlawing racial segregation in District of Columbia public schools); Pierce v. Society of Sisters, 268 U.S. 510, 534-535 (1925) (vindicating right of parents to direct upbringing and education of their children); Meyer v. Nebraska, 262 U.S. 390, 399-403 (1923) (striking down prohibition on teaching of foreign languages).
      The second principle woven through our cases is that substantive due process is fundamentally a matter of personal liberty. For it is the liberty clause of the Fourteenth Amendment that grounds our most important holdings in this field. It is the liberty clause that enacts the Constitution's "promise" that a measure of dignity and self-rule will be afforded to all persons. Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847 (1992). It is the liberty clause that reflects and renews "the origins of the American heritage of freedom [and] the abiding interest in individual liberty that makes certain state intrusions on the citizen's right to decide how he will live his own life intolerable." Our substantive due process cases have episodically invoked values such as  privacy and equality as well, values that in certain contexts may intersect with or complement a subject's liberty interests in profound ways. But as I have observed on numerous occasions, "most of the significant [20th-century] cases raising Bill of Rights issues have, in the final analysis, actually interpreted the word 'liberty' in the Fourteenth Amendment."    
      It follows that the term "incorporation," like the term "unenumerated rights," is something of a misnomer. Whether an asserted substantive due process interest is explicitly named in one of the first eight Amendments to the Constitution or is not mentioned, the underlying inquiry is the same: We must ask whether the interest is "comprised within the term liberty."  As the second Justice Harlan has shown, ever since the Court began considering the applicability of the Bill of Rights to the States, "the Court's usual approach  has been to ground the prohibitions against state action squarely on due process, without intermediate reliance on any of the first eight Amendments." In the pathmarking case of Gitlow v. New York, 268 U.S. 652, 666 (1925), for example, both the majority and dissent evaluated petitioner's free speech claim not under the First Amendment but as an aspect of "the fundamental personal rights and 'liberties' protected by the due process clause of the Fourteenth Amendment from impairment by the States."     
      In his own classic opinion in Griswold, 381 U.S., at 500 Justice Harlan memorably distilled these precedents' lesson: "While the relevant inquiry may be aided by resort to one or more of the provisions of the Bill of Rights,  it is not dependent on them or any of their radiations. The Due Process Clause of the Fourteenth Amendment stands . . . on its own bottom."  Inclusion in the Bill of Rights is neither necessary nor sufficient for an interest to be judicially enforceable under the Fourteenth Amendment. This Court's "'selective incorporation'" doctrine is not simply "related" to substantive due process, it is a subset thereof.
       The third precept to emerge from our case law flows from the second: The rights protected against state infringement by the Fourteenth Amendment's Due Process Clause need not be identical in shape or scope to the rights protected against Federal Government infringement by the various provisions of the Bill of Rights. As drafted, the Bill of Rights directly constrained only the Federal Government. Although the enactment of the Fourteenth Amendment profoundly altered our legal order, it "did not unstitch the basic federalist pattern woven into our constitutional fabric." Nor, for that matter, did it expressly alter the Bill of Rights. The Constitution still envisions a system of divided sovereignty, still "establishes a federal republic where local differences are to be cherished as elements of liberty" in the vast run of cases still allocates a general "police power . . . to the States and the States alone." Elementary considerations of constitutional text and structure suggest there may be legitimate reasons to hold state governments to different standards than the Federal Government in certain areas. 
      It is true, as the Court emphasizes,  that we have made numerous provisions of the Bill of Rights fully applicable to the States. It is settled, for instance, that the Governor of Alabama has no more power than the President of the United States to authorize unreasonable searches and seizures. But we have never accepted a "total incorporation" theory of the Fourteenth Amendment, whereby the Amendment is deemed to subsume the provisions of the Bill of Rights en masse. And we have declined to apply several provisions to the States in any measure. See, e.g., Minneapolis & St. Louis R. Co. v. Bombolis, 241 U.S. 211 (1916) Seventh Amendment); Hurtado v. California, 110 U.S. 516 (1884) (Grand Jury Clause). We have, moreover, resisted a uniform approach to the Sixth Amendment's criminal jury guarantee, demanding 12-member panels and unanimous verdicts in federal trials, yet not in state trials. In recent years, the Court has repeatedly declined to grant certiorari to review that disparity. While those denials have no precedential significance, they confirm the proposition that the "incorporation" of a provision of the Bill of Rights into the Fourteenth Amendment does not, in itself, mean the provision must have precisely the same meaning in both contexts.
      It is true, as well, that during the 1960's the Court decided a number of cases  involving procedural rights in which it treated the Due Process Clause as if it transplanted language from the Bill of Rights into the Fourteenth Amendment. See, e.g., Benton v. Maryland, 395 U.S. 784, 795 (1969) (Double Jeopardy Clause); Pointer v. Texas, 380 U.S. 400, 406 (1965) (Confrontation Clause). "Jot-for-jot" incorporation was the norm in this expansionary era. Yet at least one subsequent opinion suggests that these precedents require perfect state/federal congruence only on matters "'at the core'" of the relevant constitutional guarantee. Crist v. Bretz, 437 U.S. 28, 37 (1978). In my judgment, this line of cases is best understood as having concluded that, to ensure a criminal trial satisfies essential standards of fairness, some procedures should be the same in state and federal courts: The need for certainty and uniformity is more pressing, and the margin for error slimmer, when criminal justice is at issue. That principle has little relevance to the question whether a nonprocedural rule set forth in the Bill of Rights qualifies as an aspect of the liberty protected by the Fourteenth Amendment.
       Notwithstanding some overheated dicta in Malloy, 378 U.S., at 10-11, it is therefore an overstatement to say that the Court has "abandoned,"  a "two-track approach to incorporation." The Court moved away from that approach in the area of criminal procedure. But the Second Amendment differs in fundamental respects from its neighboring provisions in the Bill of Rights, as I shall explain; and if some 1960's opinions purported to establish a general method of incorporation, that hardly binds us in this case. The Court has not hesitated to cut back on perceived Warren Court excesses in more areas than I can count.
     I do not mean to deny that there can be significant practical, as well as esthetic, benefits from treating rights symmetrically with regard to the State and Federal Governments. Jot-for-jot incorporation of a provision may entail greater protection of the right at issue and therefore greater freedom for those who hold it; jot-for-jot incorporation may also yield greater clarity about the contours of the legal rule. See Johnson v. Louisiana, 406 U.S. 356, 384-388 (1972) (Douglas, J., dissenting); Pointer, 380 U.S., at 413-414. In a federalist system such as ours, however, this approach can carry substantial costs. When a federal court insists that state and local authorities follow its dictates on a matter not critical to personal liberty or procedural justice, the latter may be prevented from engaging in the kind of beneficent "experimentation in things social and economic" that ultimately redounds to the benefit of all Americans. The costs of federal courts' imposing a uniform national standard may be especially high when the relevant regulatory interests vary significantly across localities, and when the ruling implicates the States' core police powers.
       Furthermore, there is a real risk that, by demanding the provisions of the Bill of Rights apply identically to the States, federal courts will cause those provisions to "be watered down in the needless pursuit of uniformity."  When one legal standard must prevail across dozens of jurisdictions with disparate needs and customs, courts will often settle on a relaxed standard. This watering-down risk is particularly acute when we move beyond the narrow realm of criminal procedure and into the relatively vast domain of substantive rights. So long as the requirements of fundamental fairness are always and everywhere respected, it is not clear that greater liberty results from the jot-for-jot application of a provision of the Bill of Rights to the States. Indeed, it is far from clear that proponents of an individual right to keep and bear arms ought to celebrate today's decision. 
      So far, I have explained that substantive due process analysis generally requires us to consider the term "liberty" in the Fourteenth Amendment, and that this inquiry may be informed by but does not depend upon the content of the Bill of Rights. How should a court go about the analysis, then? Our precedents have established, not an exact methodology, but rather a framework for decision-making. In this respect, too, the Court's narrative fails to capture the continuity and flexibility in our doctrine.
        The basic inquiry was described by Justice Cardozo more than 70 years ago. When confronted with a substantive due process claim, we must ask whether the allegedly unlawful practice violates values "implicit in the concept of ordered liberty." Palko v. Connecticut, 302 U.S. 319, 325 (1937). If the practice in question lacks any "oppressive and arbitrary" character, if judicial enforcement of the asserted right would not materially contribute to "a fair and enlightened system of justice," then the claim is unsuitable for substantive due process protection. Implicit in Justice Cardozo's test is a recognition that the postulates of liberty have a universal character. Liberty claims that are inseparable from the customs that prevail in a certain region, the idiosyncratic expectations of a certain group, or the personal   preferences of their champions, may be valid claims in some sense; but they are not of constitutional stature. Whether conceptualized as a "rational continuum" of legal precepts, Poe, 367 U.S., at 543 (Harlan, J., dissenting), or a seamless web of moral commitments, the rights embraced by the liberty clause transcend the local and the particular.
      Justice Cardozo's test undeniably requires judges to apply their own reasoned judgment, but that does not mean it involves an exercise in abstract philosophy. In addition to other constraints, historical and empirical data of various kinds ground the analysis. Textual commitments laid down elsewhere in the Constitution, judicial precedents, English common law, legislative and social facts, scientific and   professional developments, practices of other civilized societies, 1and, above all else, the "'traditions and conscience of our people,'" are critical variables. They can provide evidence about which rights really are vital to ordered liberty, as well as a spur to judicial action.
        The Court errs both in its interpretation of Palko and in its suggestion that later cases rendered Palko's methodology defunct. Echoing Duncan, the Court advises that Justice Cardozo's test will not be satisfied "'if a civilized system could be imagined that would not accord the particular protection.'" Palko does contain some language that could be read to set an inordinate bar to substantive due process recognition, reserving it for practices without which "neither liberty nor justice would exist." But in view of Justice Cardozo's broader analysis, as well as the numerous cases that have upheld liberty claims  under the Palko standard, such readings are plainly overreadings. We have never applied Palko in such a draconian manner.
      Nor, as the Court intimates, did Duncan mark an irreparable break from Palko, swapping out liberty for history. Duncan limited its discussion to "particular procedural safeguard[s]" in the Bill of Rights relating to "criminal processes," it did not purport to set a standard for other types of liberty interests. Even with regard to procedural safeguards, Duncan did not jettison the Palko test so much as refine it: The judge is still tasked with evaluating whether a practice "is fundamental . . . to ordered liberty," within the context of the "Anglo-American" system. Several of our most important recent decisions confirm the proposition that substantive due process analysis -- from which, once again, "incorporation" analysis derives -- must not be wholly backward looking. See, e.g., Lawrence v. Texas, 539 U.S. 558, 572 (2003) ("[H]istory and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry" (internal quotation marks omitted)); Michael H. v. Gerald D., 491 U.S. 110, 127-128, n. 6 (1989) (garnering only two votes for history-driven methodology that "consult[s] the most specific tradition available"); see also post, at 6-7 (Breyer, J., dissenting) (explaining that post-Duncan "incorporation" cases continued to rely on more than history). 
       The Court's flight from Palko leaves its analysis, careful and scholarly though it is, much too narrow to provide a satisfying answer to this case. The Court hinges its entire decision on one mode of intellectual history, culling selected pronouncements and enactments from the 18th and 19th centuries to ascertain what Americans thought about firearms. Relying on Duncan and Glucksberg, the plurality suggests that only interests that have proved "fundamental from an American perspective," or "'deeply rooted in this  Nation's history and tradition,'" to the Court's satisfaction, may qualify for incorporation into the Fourteenth Amendment. To the extent the Court's opinion could be read to imply that the historical pedigree of a right is the exclusive or dispositive determinant of its status under the Due Process Clause, the opinion is seriously mistaken.
     A rigid historical test is inappropriate in this case, most basically, because our substantive due process doctrine has never evaluated substantive rights in purely, or even predominantly, historical terms. When the Court applied many of the procedural guarantees in the Bill of Rights to the States in the 1960's, it often asked whether the guarantee in question was "fundamental in the context of the criminal processes maintained by the American States." That inquiry could extend back through time, but it was focused not so much on historical conceptions of the guarantee as on its functional significance within the States' regimes. This contextualized approach made sense, as the choice to employ any given trial-type procedure means little in the abstract. It is  only by inquiring into how that procedure intermeshes with other procedures and practices in a criminal justice system that its relationship to "liberty" and "due process" can be determined.
     Yet when the Court has used the Due Process Clause to recognize rights distinct from the trial context -- rights relating to the primary conduct of free individuals -- Justice Cardozo's test has been our guide. The right to free speech, for instance, has been safeguarded from state infringement not because the States have always honored it, but because it is "essential to free government" and "to the maintenance of democratic institutions" -- that is, because the right to free speech is implicit in the concept of ordered liberty. Thornhill v. Alabama, 310 U.S. 88, 95, 96 (1940); see also, e.g., Loving, 388 U.S., at 12 (discussing right to marry person of another race); Mapp v. Ohio, 367 U.S. 643, 650, 655-657 (1961) (discussing rright to be free from arbitrary intrusion by police); Schneider v. State (Town of Irvington), 308 U.S. 147, 161 (1939) (discussing right to distribute printed matter). While the verbal formula has varied, the Court has largely been consistent in its liberty-based approach to substantive interests outside of the adjudicatory system. As the question before us indisputably concerns such an interest, the answer cannot be found in a granular inspection of state constitutions or congressional debates.
       More fundamentally, a rigid historical methodology is unfaithful to the Constitution's command. For if it were really the case that the Fourteenth Amendment's guarantee of liberty embraces only those  rights "so rooted in our history, tradition, and practice as to require special protection," then the guarantee would serve little function, save to ratify those rights that state actors have already been according the most extensive protection. That approach is unfaithful to the expansive principle Americans laid down when they ratified the Fourteenth Amendment and to the level of generality they chose when they crafted its language; it promises an objectivity it cannot deliver and masks the value judgments that pervade any analysis of what customs, defined in what manner, are sufficiently "'rooted'"; it countenances the most revolting injustices in the name of continuity, for we must never forget that not only slavery but also the subjugation of women and other rank forms of discrimination are part of our history; and it effaces this Court's distinctive role in saying what the law is, leaving the development and safekeeping of liberty to majoritarian political processes. It is judicial abdication in the guise of judicial modesty.
      No, the liberty safeguarded by the Fourteenth Amendment is not merely preservative in nature but rather is a "dynamic concept." Its dynamism provides a central means through which the Framers enabled the Constitution to "endure for ages to come," a central example of how they "wisely spoke in general language and left to succeeding generations the task of applying that language  to the unceasingly changing environment in which they would live." "The task of giving concrete meaning to the term 'liberty,'" I have elsewhere explained at some length, "was a part of the work assigned to future generations." The judge who would outsource the interpretation of "liberty" to historical sentiment has turned his back on a task the Constitution assigned to him and drained the document of its intended vitality. 
       At this point a difficult question arises. In considering such a majestic term as "liberty" and applying it to present circumstances, how are we to do justice to its urgent call and its open texture -- and to the grant of interpretive discretion the latter embodies -- without injecting excessive subjectivity or unduly restricting the States' "broad latitude in experimenting with possible solutions to problems of vital local concern." One part of the answer, already discussed, is that we must ground the analysis in historical experience and reasoned judgment, and never on "merely personal and private notions." Our precedents place a number of additional constraints on the decisional process. Although "guideposts for responsible decisionmaking in this unchartered area are scarce and open-ended," significant guideposts do exist. 
     The most basic is that we have eschewed attempts to provide any all-purpose, top-down, totalizing theory of "liberty." That project is bound to end in failure or worse. The Framers did not express a clear understanding of the term to guide us, and the now-repudiated Lochner line of cases attests to the dangers of judicial overconfidence in using substantive due process to advance a broad theory of the right or the good. See, e.g., Lochner v. New York, 198 U.S. 45 (1905). In its most durable precedents, the Court "has not attempted to define with exactness the liberty . . . guaranteed" by the Fourteenth Amendment. By its very nature, the meaning of liberty cannot be "reduced to any formula; its content cannot be determined by reference to any code." 
 Yet while "the 'liberty' specially protected by the Fourteenth Amendment" is "perhaps not capable of being fully clarified," it is capable of being refined and delimited. We have insisted that only certain types of especially significant personal interests may qualify for especially heightened protection. Ever since "the deviant economic due process cases [were] repudiated," our doctrine has steered away from "laws that touch economic problems, business affairs, or social conditions," and has instead centered on "matters relating to marriage, procreation, contraception, family relationships, and child rearing and education..  These categories are not exclusive. Government action that shocks the conscience, pointlessly infringes settled expectations, trespasses into sensitive private realms or life choices without adequate justification, perpetrates gross injustice, or simply lacks a rational basis will always be vulnerable to judicial invalidation. Nor does the fact that an asserted right falls within one of these categories end the inquiry. More fundamental rights may receive more robust judicial protection, but the strength of the individual's liberty interests and the State's regulatory interests must always be assessed and compared. No right is absolute.
       Rather than seek a categorical understanding of the liberty clause, our precedents have thus elucidated a conceptual core. The clause safeguards, most basically, "the ability independently to define   one's identity," "the individual's right to make certain unusually important decisions that will affect his own, or his family's, destiny," and the right to be respected as a human being. Self-determination, bodily integrity, freedom of conscience, intimate relationships, political equality, dignity and respect -- these are the central values we have found implicit in the concept of ordered liberty.
       Another key constraint on substantive due process analysis is respect for the democratic process. If a particular liberty interest is already being given careful consideration in, and subjected to ongoing calibration by, the States, judicial enforcement may not be appropriate. When the Court declined to establish a general right to physician-assisted suicide, for example, it did so in part because "the States [were] currently engaged in serious, thoughtful examinations of physician-assisted suicide and other similar issues," rendering judicial intervention both less necessary and potentially more disruptive.  Conversely, we have long appreciated that more "searching" judicial review may be justified when the rights of "discrete and insular minorities" -- groups that may face systematic barriers in the political system -- are at stake. Courts have a "comparative . . . advantage" over the elected branches on a limited, but significant, range of legal matters. 
       Recognizing a new liberty right is a momentous step. It takes that right, to a considerable extent, "outside the arena of public debate and legislative action."  Sometimes that momentous step must be taken; some fundamental aspects of personhood, dignity, and the like do not vary from State to State, and demand a baseline level of protection. But sensitivity to the interaction between the intrinsic aspects of liberty and the practical realities of contemporary society provides an important tool for guiding judicial discretion.
      This sensitivity is an aspect of a deeper principle: the need to approach our work with humility and caution. Because the relevant constitutional language is so "spacious," I have emphasized that "[t]he doctrine of judicial self-restraint requires us to exercise the utmost care whenever we are asked to break new ground in this field." Many of my colleagues and predecessors have stressed the same point, some with great eloquence. Historical study may discipline as well as enrich the analysis. But the inescapable reality is that no serious theory of Section 1 of the Fourteenth Amendment yields clear answers in every case, and "[n]o formula could serve as a substitute, in this area, for judgment and restraint." 
       Several rules of the judicial process help enforce such restraint. In the substantive due process field as in others, the Court has applied both the doctrine of stare decisis -- adhering to precedents, respecting reliance interests, prizing stability and order in the law -- and the common-law method -- taking cases and controversies as they present themselves, proceeding slowly and incrementally, building on what came before. This restrained methodology was evident even in the heyday of "incorporation" during the 1960's. Although it would have been much easier for the Court simply to declare certain Amendments in the Bill of Rights applicable to the States in toto, the Court took care to parse each Amendment into its component guarantees, evaluating them one by one. This piecemeal approach allowed the Court to scrutinize more closely the right at issue in any given dispute, reducing both the risk and the cost of error.
        Relatedly, rather than evaluate liberty claims on an abstract plane, the Court has "required in substantive-due-process cases a 'careful description' of the asserted fundamental liberty interest." And just as we have required such careful description from the litigants, we have required of ourselves that we "focus on the allegations in the complaint to determine how petitioner describes the constitutional right at stake." This does not mean that we must define the asserted right at the most specific level, thereby sapping it of a universal valence and a moral force it might otherwise have. It means, simply, that we must pay close attention to the precise liberty interest the litigants have asked us to vindicate.
      Our holdings should be similarly tailored. Even if the most expansive formulation of a claim does not qualify for substantive due process recognition, particular components of the claim might. Just because there may not be a categorical right to physician-assisted suicide, for example, does not "'foreclose the possibility that an individual plaintiff seeking to hasten her death, or a doctor whose assistance was sought, could prevail in a more particularized challenge.'". Even if a State's interest in regulating a certain matter must be permitted, in the general course, to trump the individual's countervailing liberty interest, there may still be situations in which the latter "is entitled to constitutional protection." 
      As this discussion reflects, to acknowledge that the task of construing the liberty clause requires judgment is not to say that it is a license for unbridled judicial lawmaking. To the contrary, only an honest reckoning with our discretion allows for honest argumentation and meaningful accountability.
       The question in this case, then, is not whether the Second Amendment right to keep and bear arms (whatever that right's precise contours) applies to the States because the Amendment has been incorporated into the Fourteenth Amendment. It has not been. The question, rather, is whether the particular right asserted by petitioners applies to the States because of the Fourteenth Amendment itself, standing on its own bottom. And to answer that question, we need to determine, first, the nature of the right that has been asserted and, second, whether that right is an aspect of Fourteenth Amendment "liberty." Even accepting the Court's holding in Heller, it remains entirely possible that the right to keep and bear arms identified in that opinion is not judicially enforceable against the States, or that only part of the right is so enforceable. It is likewise possible for the Court to find in this case that some part of the Heller right applies to the States, and then to find in later cases that other parts of the right also apply, or apply on different terms.
     As noted at the outset, the liberty interest petitioners have asserted is the "right to possess a functional, personal firearm, including a handgun, within the home.". The city of Chicago allows residents to keep functional firearms, so long as they are registered, but it generally prohibits the possession of  handguns, sawed-off shotguns, machine guns, and short-barreled rifles. See Chicago, Ill., Municipal Code Section 8-20-050 (2009). Petitioners' complaint centered on their desire to keep a handgun at their domicile -- it references the "home" in nearly every paragraph, -- as did their supporting declarations. Petitioners now frame the question that confronts us as "[w]hether the Second Amendment right to keep and bear arms is incorporated as against the States by the Fourteenth Amendment's Privileges or Immunities or Due Process Clauses.". But it is our duty "to focus on the allegations in the complaint to determine how petitioner describes the constitutional right at stake," and the gravamen of this complaint is plainly an appeal to keep a handgun or other firearm of one's choosing in the home.
     Petitioners' framing of their complaint tracks the Court's ruling in Heller. The majority opinion contained some dicta suggesting the possibility of a more expansive arms-bearing right, one that would travel with the individual to an extent into public places, as "in case of confrontation."  But the Heller plaintiff sought only dispensation to keep an operable firearm in his home for lawful self-defense and the Court's opinion was bookended by reminders that its holding was limited to that one issue. The distinction between the liberty right these petitioners have asserted and the Second Amendment right identified in Heller is therefore evanescent. Both are rooted to the home. Moreover, even if both rights have the logical potential to extend further, upon "future evaluation," it is incumbent upon us, as federal judges contemplating a novel  rule that would bind all 50 States, to proceed cautiously and to decide only what must be decided.
       Understood as a plea to keep their preferred type of firearm in the home, petitioners' argument has real force. he decision to keep a loaded handgun in the house is often motivated by the desire to protect life, liberty, and property. It is comparable, in some ways, to decisions about the education and upbringing of one's children. For it is the kind of decision that may have profound consequences for every member of the family, and for the world beyond. In considering whether to keep a handgun, heads of households must ask themselves whether the desired safety benefits outweigh the risks of deliberate or accidental misuse that may result in death or serious injury, not only to residents of the home but to others as well. Millions of Americans have answered this question in the affirmative, not infrequently because they believe they have an inalienable right to do so -- because they consider it an aspect of "the supreme human dignity of being master of one's fate rather than a ward of the State," Many such decisions have been based, in part, on family traditions and deeply held beliefs that are an aspect of individual autonomy the government may not control. 
     Bolstering petitioners' claim, our law has long recognized that the home provides a kind of special sanctuary in modern life. Consequently, we have long accorded special deference to the privacy of the home, whether a humble cottage or a magnificent manse. This veneration of the domestic harkens back to the common law. William Blackstone recognized a "right of habitation," 4 Commentaries *223, and opined that "every man's house is looked upon by the law to be his castle of defence and asylum," 3 id., at  288. Heller carried forward this legacy, observing that "the need for defense of self, family, and property is most acute" in one's abode, and celebrating "the right of law-abiding, responsible citizens to use arms in defense of hearth and home." 
        While the individual's interest in firearm possession is thus heightened in the home, the State's corresponding interest in regulation is somewhat weaker. The State generally has a lesser basis for regulating private as compared to public acts, and firearms kept inside the home generally pose a lesser threat to public welfare as compared to firearms taken outside. The historical case for regulation is likewise stronger outside the home, as many States have for many years imposed stricter, and less controversial, restrictions on the carriage of arms than on their domestic possession. It is significant, as well, that a rule limiting the federal constitutional right to keep and bear arms to the home would be less intrusive on state prerogatives and easier to administer. Having unleashed in Heller a tsunami of legal uncertainty, and thus litigation, and now on the cusp of imposing a national rule on the States in this area for the first time in United States history, the Court could at least moderate the confusion, upheaval, and burden on the States by adopting a rule that is clearly and tightly bounded in scope.
       In their briefs to this Court, several amici have sought to bolster petitioners' claim still further by invoking a right to individual self-defense. As petitioners note, the Heller majority discussed this subject extensively and remarked that "[t]he inherent right of self-defense has been central to the Second Amendment right." And it is true that if a State were to try to deprive its residents of any reasonable means of defending themselves from imminent physical threats, or to deny persons any ability to assert self-defense in response to criminal prosecution, that might pose a significant constitutional problem. The argument that there is a substantive due process right to be spared such untenable dilemmas is a serious one. 
     But that is not the case before us. Petitioners have not asked that we establish a constitutional right to individual self-defense; neither their pleadings in the District Court nor their filings in this Court make any such request. Nor do petitioners contend that the city of Chicago -- which, recall, allows its residents to keep most rifles and shotguns, and to keep them loaded -- has unduly burdened any such right. What petitioners have asked is that we "incorporate" the Second Amendment and thereby establish a constitutional  entitlement, enforceable against the States, to keep a handgun in the home.
       Of course, owning a handgun may be useful for practicing self-defense. But the right to take a certain type of action is analytically distinct from the right to acquire and utilize specific instrumentalities in furtherance of that action. And while some might favor handguns, it is not clear that they are a superior weapon for lawful self-defense, and nothing in petitioners' argument turns on that being the case. The notion that a right of self-defense implies an auxiliary right to own a certain type of firearm presupposes not only controversial judgments about the strength and scope of the (posited) self-defense right, but also controversial assumptions about the likely effects of making that type of firearm more broadly available. It is a very long way from the proposition that the Fourteenth Amendment protects a basic individual right of self-defense to the conclusion that a city may not ban handguns. 
     In short, while the utility of firearms, and handguns in particular, to the defense of hearth and home is certainly relevant to an assessment of petitioners' asserted right, there is no freestanding self-defense claim in this case. The question we must decide is whether the interest in keeping in the home a firearm of one's choosing -- a handgun, for petitioners -- is  one that is "comprised within the term liberty" in the Fourteenth Amendment. 
While I agree with the Court that our substantive due process cases offer a principled basis for holding that petitioners have a constitutional right to possess a usable firearm in the home, I am ultimately persuaded that a better reading of our case law supports the city of Chicago. I would not foreclose the possibility that a particular plaintiff -- say, an elderly widow who lives in a dangerous neighborhood and does not have the strength to operate a long gun -- may have a cognizable liberty interest in possessing a handgun. But I cannot accept petitioners' broader submission. A number of factors, taken together, lead me to this conclusion.
      First, firearms have a fundamentally ambivalent relationship to liberty. Just as they can help homeowners defend their families and property from intruders, they can help thugs and insurrectionists murder innocent victims. The threat that firearms will be misused is far from hypothetical, for gun crime has devastated many of our communities. Amici calculate that approximately one million Americans have been wounded  or killed by gunfire in the last decade. Urban areas such as Chicago suffer disproportionately from this epidemic of violence. Handguns contribute disproportionately to it. Just as some homeowners may prefer handguns because of their small size, light weight, and ease of operation, some criminals will value them for the same reasons.. In recent years, handguns were reportedly used in more than four-fifths of firearm murders and more than half of all murders nationwide. 
       Hence, in evaluating an asserted right to be free from particular gun-control regulations, liberty is on both sides of the equation. Guns may be useful for self-defense, as well as for hunting and sport, but they also have a unique potential to facilitate death and destruction and thereby to destabilize ordered liberty. Your interest in keeping and bearing a certain firearm may diminish my interest in being and feeling safe from armed violence. And while granting you the right to own a handgun might make you safer on any given day -- assuming the handgun's marginal contribution to self-defense outweighs its marginal contribution to the risk of accident, suicide, and criminal mischief -- it may make you and the community you live in less safe overall, owing to the increased number of handguns in circulation. It is at least reasonable for a democratically elected legislature to take such concerns into account in considering what sorts of regulations would best serve the public welfare.
      The practical impact of various gun-control measures may be highly controversial, but this basic insight should not be. The idea that deadly weapons pose a distinctive threat to the social order -- and that reasonable restrictions on their usage therefore impose an acceptable burden on one's personal  liberty -- is as old as the Republic. As The Chief Justice observed just the other day, it is a foundational premise of modern government that the State holds a monopoly on legitimate violence: "A basic step in organizing a civilized society is to take [the] sword out of private hands and turn it over to an organized government, acting on behalf of all the people.". The same holds true for the handgun. The power a man has in the state of nature "of doing whatsoever he thought fit for the preservation of himself and the rest of mankind, he gives up," to a significant extent, "to be regulated by laws made by the society." J. Locke, Second Treatise of Civil Government  Section129, p. 64 (J. Gough ed. 1947).
     Limiting the federal constitutional right to keep and bear arms to the home complicates the analysis but does not dislodge this conclusion. Even though the Court has long afforded special solicitude for the privacy of the home, we have never understood that principle to "infring[e] upon" the authority of the States to proscribe certain inherently dangerous items, for "[i]n such cases, compelling reasons may exist for overriding the right of the individual to possess those materials." And, of course, guns that start out in the home may not stay in the home. Even if the government has a weaker basis for restricting domestic possession of firearms as compared to public carriage -- and even if a blanket, statewide prohibition on domestic possession might therefore be unconstitutional -- the line between the two is a porous one. A state or local legislature may determine that a prophylactic ban on an especially portable weapon is necessary to police that line.
      Second, the right to possess a firearm of one's choosing is different in kind from the liberty interests we have recognized under the Due Process Clause. Despite the plethora of substantive due process cases that have been decided in the post-Lochner century, I have found none that holds, states, or even suggests that the term "liberty" encompasses either the common-law right of self-defense or a right to keep and bear arms. I do not doubt for a moment that many Americans feel deeply passionate about firearms, and see them as critical to their way of life as well as to their security. Nevertheless,  it does not appear to be the case that the ability to own a handgun, or any particular type of firearm, is critical to leading a life of autonomy, dignity, or political equality: The marketplace offers many tools for self-defense, even if they are imperfect substitutes, and neither petitioners nor their amici make such a contention. Petitioners' claim is not the kind of substantive interest, accordingly, on which a uniform, judicially enforced national standard is presumptively appropriate. 
      Indeed, in some respects the substantive right at issue may be better viewed as a property right. Petitioners wish to acquire certain types of firearms, or to keep certain firearms they have previously acquired. Interests in the possession of chattels have traditionally been viewed as property interests subject to definition and regulation by the States ("Generally speaking, state law defines property interests"). Under that tradition, Chicago's ordinance is unexceptional. 
     The liberty interest asserted by petitioners is also dissimilar from those we have recognized in its capacity to undermine the security of others. To be sure, some of the Bill of Rights' procedural  guarantees may place "restrictions on law enforcement" that have "controversial public safety implications." But those implications are generally quite attenuated. A defendant's invocation of his right to remain silent, to confront a witness, or to exclude certain evidence cannot directly cause any threat. The defendant's liberty interest is constrained by (and is itself a constraint on) the adjudicatory process. The link between handgun ownership and public safety is much tighter. The handgun is itself a tool for crime; the handgun's bullets are the violence.
     Similarly, it is undeniable that some may take profound offense at a remark made by the soapbox speaker, the practices of another religion, or a gay couple's choice to have intimate relations. But that offense is moral, psychological, or theological in nature; the actions taken by the rights-bearers do not actually threaten the physical safety of any other person. Firearms may be used to kill another person. If a legislature's response to dangerous weapons ends up impinging upon the liberty of any individuals in pursuit of the greater good, it invariably does so on the basis of more than the majority's "'own moral code,'" While specific policies may of course be misguided, gun control is an area in which it "is quite wrong . . . to assume that regulation and liberty occupy mutually exclusive zones -- that as one expands, the other must contract." 
 Third, the experience of other advanced democracies, including those that share our British heritage, undercuts the notion that an expansive right to keep and bear arms is intrinsic to ordered liberty. Many of these countries place restrictions on the possession, use, and carriage of firearms far more onerous than the restrictions found in this Nation. (laws of England, Canada, Australia, Japan, Denmark, Finland, Luxembourg, and New Zealand). That the United States is an international outlier in the permissiveness of its approach to guns does not suggest that our laws are bad laws. It does suggest that this Court may not need to assume responsibility for making our laws still more permissive.
       Admittedly, these other countries differ from ours in many relevant respects, including their problems with violent crime and the traditional role that firearms have played in their societies. But they are not so different from the United States that we ought to dismiss their experience entirely. The fact that our oldest allies have almost uniformly found it appropriate to regulate firearms extensively tends to weaken petitioners' submission that the right to possess a gun of one's choosing is fundamental to a life of liberty. While the "American perspective" must always be our focus, it is silly -- indeed, arrogant -- to think we have nothing to learn about liberty from the billions of people beyond our borders.
       Fourth, the Second Amendment differs in kind from the Amendments that surround it, with the consequence that its inclusion in the Bill of Rights is not merely unhelpful but positively harmful to petitioners' claim. Generally, the inclusion of a liberty interest in the Bill of Rights points toward the conclusion that it is of fundamental significance and ought to be enforceable against the States. But the Second Amendment plays a peculiar role within the Bill, as announced by its peculiar opening clause. Even accepting the Heller Court's view that the Amendment protects an individual right to keep and bear arms disconnected from militia service, it remains undeniable that "the purpose for which the right was codified" was "to prevent elimination of the militia." (Second Amendment was enacted "[w]ith obvious purpose to assure the continuation and render possible the effectiveness of [militia] forces"). It was the States, not private persons, on whose immediate behalf the Second Amendment was adopted. Notwithstanding the Heller Court's efforts to write the Second Amendment's preamble out of the Constitution, the Amendment still serves the structural function of protecting the States from encroachment by an overreaching Federal Government.
      The Second Amendment, in other words, "is a federalism provision,"It is directed at preserving the autonomy of the sovereign States, and its logic therefore "resists" incorporation by a federal court against the States. No one suggests that the Tenth Amendment, which provides that powers not given to the Federal Government remain with "the States," applies to the States; such a reading would border on incoherent, given that the Tenth Amendment exists (in significant part) to safeguard the vitality of state governance. The Second Amendment is no different. 
      The Court is surely correct that Americans' conceptions of the Second Amendment right evolved over time in a more individualistic direction; that Members of the Reconstruction Congress were urgently concerned about the safety of the newly freed slaves; and that some Members believed that, following ratification of the Fourteenth Amendment, the Second Amendment would apply to the States. But it is a giant leap from these data points to the conclusion that the Fourteenth Amendment "incorporated" the Second Amendment as a matter of original meaning or postenactment interpretation. Consider, for example, that the text of the Fourteenth Amendment says nothing about the Second Amendment or firearms; that there is substantial evidence to suggest that, when the Reconstruction Congress enacted measures to ensure newly freed slaves and Union sympathizers in the South enjoyed the right to possess firearms, it was motivated by antidiscrimination and equality concerns rather than arms-bearing concerns per se; 41 that many contemporaneous courts and commentators  did not understand the Fourteenth Amendment to have had an "incorporating" effect; and that the States heavily regulated the right to keep and bear arms both before and after the Amendment's passage. The Court's narrative largely elides these facts. The complications they raise show why even the most dogged historical inquiry into the "fundamentality" of the Second Amendment right (or any other) necessarily entails judicial judgment -- and therefore judicial discretion -- every step of the way.
     I accept that the evolution in Americans' understanding of the Second Amendment may help shed light on the question whether a right to keep and bear arms is comprised within Fourteenth Amendment "liberty." But the reasons that motivated the Framers to protect the ability of militiamen to keep muskets available for military use when our Nation was in its infancy, or that motivated the Reconstruction Congress to extend full citizenship to the freedmen in the wake of the Civil War, have only a limited bearing on the question that confronts the homeowner in a crime-infested metropolis today. The many episodes of brutal violence against African-Americans that blight our Nation's history, do not suggest that every American must be allowed to own whatever type of firearm he or she desires -- just that no group of Americans should be systematically and discriminatorily disarmed and left to the mercy of racial terrorists. And the fact that some Americans may have thought or hoped that the Fourteenth Amendment would nationalize the Second Amendment hardly suffices to justify the conclusion that it did.
     Fifth, although it may be true that Americans' interest in firearm possession and state-law recognition of that interest are "deeply rooted" in some important senses, it is equally true that the States have a long and unbroken history of regulating firearms. The idea that States may place substantial restrictions on the right to keep and bear arms short of complete disarmament is, in fact, far more entrenched than the notion that the Federal Constitution protects any such right. Federalism is a far "older and more deeply rooted tradition than is a right to carry," or to own, "any particular kind of weapon."                      
      From the early days of the Republic, through the Reconstruction era, to the present day, States and municipalities have placed extensive licensing requirements on firearm acquisition, restricted the public carriage of weapons, and banned altogether the possession of especially dangerous weapons, including handguns. After the 1860's just as before, the state courts almost uniformly upheld these measures: Apart from making clear that all regulations had to be constructed and applied in a nondiscriminatory manner, the Fourteenth Amendment hardly made a dent. And let us not forget that this Court did not recognize any non-militia-related interests under the Second Amendment until two Terms ago, in Heller. Petitioners do not dispute the city of Chicago's observation that "[n]o other substantive Bill of Rights protection has been regulated nearly as intrusively" as the right to keep and bear arms. 
      This history of intrusive regulation is not surprising given that the very text of the Second Amendment calls out for regulation, and the ability to respond to the social ills associated with dangerous weapons goes to the very  core of the States' police powers. Our precedent is crystal-clear on this latter point. See, e.g., Gonzales v. Oregon, 546 U.S. 243, 270 (2006) ("[T]he structure and limitations of federalism . . . allow the States great latitude under their police powers to legislate as to the protection of the lives, limbs, health, comfort, and quiet of all persons" (internal quotation marks omitted)); United States v. Morrison, 529 U.S. 598, 618 (2000) ("[W]e can think of no better example of the police power, which the Founders denied the National Government and reposed in the States, than the suppression of violent crime and vindication of its victims"); Kelley v. Johnson, 425 U.S. 238, 247 (1976) ("The promotion of safety of persons and property is unquestionably at the core of the State's police power"); Automobile Workers v. Wisconsin Employment Relations Bd., 351 U.S. 266, 274 (1956) ("The dominant interest of the State in preventing violence and property damage cannot be questioned. It is a matter of genuine local concern"). Compared with today's ruling, most if not all of this Court's decisions requiring the States to comply with other provisions in the Bill of Rights did not exact nearly  so heavy a toll in terms of state sovereignty.
       Finally, even apart from the States' long history of firearms regulation and its location at the core of their police powers, this is a quintessential area in which federalism ought to be allowed to flourish without this Court's meddling. Whether or not we can assert a plausible constitutional basis for intervening, there are powerful reasons why we should not do so.
       Across the Nation, States and localities vary significantly in the patterns and problems of gun violence they face, as well as in the traditions and cultures of lawful gun use they claim. The city of Chicago, for example, faces a pressing challenge in combating criminal street gangs. Most rural areas do not. The city of Chicago has a high population density, which increases the potential for a gunman to inflict mass terror and casualties. Most rural areas do not. he city of Chicago offers little in the way of hunting opportunities. Residents of rural communities are, one presumes, much more likely to stock the dinner table with game they have personally felled.
      Given that relevant background conditions diverge so much across jurisdictions, the Court ought to pay particular heed to state and local legislatures'"right to experiment." So long as the regulatory measures they have chosen are not "arbitrary, capricious, or unreasonable," we should be allowing them to "try novel social and economic" policies.  It "is more in keeping . . . with our status as a court in a federal system," under these circumstances, "to avoid imposing a single solution . . . from the top down.                                       
     It is all the more unwise for this Court to limit experimentation in an area "where the best solution is far from clear." Few issues of public policy are subject to such intensive  and rapidly developing empirical controversy as gun control. Chicago's handgun ban, in itself, has divided researchers. Compare Brief for Professors of Criminal Justice as Amici Curiae (arguing that ordinance has been effective at reducing gun violence), with Brief for International Law Enforcement Educators and Trainers Association et al. as Amici Curiae 17-26 (arguing that ordinance has been a failure). Of course, on some matters the Constitution requires that we ignore such pragmatic considerations. But the Constitution's text, history, and structure are not so clear on the matter before us -- as evidenced by the groundbreaking nature of today's fractured decision -- and this Court lacks both the technical capacity and the localized expertise to assess "the wisdom, need, and propriety" of most gun-control measures. 
      Nor will the Court's intervention bring any clarity to this enormously complex area of law. Quite to the contrary, today's decision invites an avalanche of litigation that could mire the federal courts in fine-grained determinations about which state and local regulations comport with the Heller right -- the precise contours of which are far from pellucid -- under a standard of review we have not even established. The plurality's "assuranc[e]" that "incorporation does not imperil every law regulating firearms,"  provides only modest comfort. For it is also an admission of just how many different types of regulations are potentially implicated by today's ruling, and of just how ad hoc the Court's initial attempt to draw distinctions among them was in Heller. The practical significance of the proposition that "the Second Amendment right is fully applicable to the States," remains to be worked out by this Court over many, many years.
      Furthermore, and critically, the Court's imposition of a national standard is still more unwise because the elected  branches have shown themselves to be perfectly capable of safeguarding the interest in keeping and bearing arms. The strength of a liberty claim must be assessed in connection with its status in the democratic process. And in this case, no one disputes "that opponents of [gun] control have considerable political power and do not seem to be at a systematic disadvantage in the democratic process," or that "the widespread commitment to an individual right to own guns . . . operates as a safeguard against excessive or unjustified gun control laws." Indeed, there is a good deal of evidence to suggest that, if anything, American lawmakers tend to underregulate guns, relative to the policy views expressed by majorities in opinion polls. If a particular State or locality has enacted some "improvident" gun-control measures, as petitioners believe Chicago has done, there is no apparent reason to infer that the mistake will not "eventually be rectified by the democratic process." 
     This is not a case, then, that involves a "special condition" that "may call for a correspondingly more searching judicial inquiry." Neither petitioners nor those most zealously committed to their views represent a group or a claim that is liable to receive unfair treatment at the hands of the majority. On the contrary, petitioners' views are supported by powerful participants in the legislative process. Petitioners have given us no reason to believe that the interest in keeping and bearing arms entails any special need for judicial lawmaking, or that federal judges are more qualified to craft appropriate rules than the people's elected representatives. Having failed to show why their asserted interest is intrinsic to the concept of ordered liberty or vulnerable to maltreatment in the political arena, they have failed to show why "the word liberty in the Fourteenth Amendment" should be "held to prevent  the natural outcome of a dominant opinion" about how to deal with the problem of handgun violence in the city of Chicago. Lochner,     
      The preceding sections have already addressed many of the points made by Justice Scalia in his concurrence. But in light of that opinion's fixation on this one, it is appropriate to say a few words about Justice SCalia’s  broader claim: that his preferred method of substantive due process analysis, a method "that makes the traditions of our people paramount," is both more restrained and more facilitative of democracy than the method I have outlined. Colorful as it is, Justice Scalia’s critique does not have nearly as much force as does his rhetoric. His theory of substantive due process, moreover, comes with its own profound difficulties.
      Although Justice Scalia aspires to an "objective," "neutral" method of substantive due process analysis, is actual method is nothing of the sort. Under the "historically focused" approach he advocates,  numerous threshold questions arise before one ever gets to the history. At what level of generality should one frame the liberty interest in  question What does it mean for a right to be "'deeply rooted in this Nation's history and tradition,'" By what standard will that proposition be tested? Which types of sources will count, and how will those sources be weighed and aggregated? There is no objective, neutral answer to these questions. There is not even a theory -- at least, Justice Scalia  provides none -- of how to go about answering them.
     Nor is there any escaping Palko, it seems. To qualify for substantive due process protection, Justice Scalia has stated, an asserted liberty right must be not only deeply rooted in American tradition, "but it must also be implicit in the concept of ordered liberty." Applying the latter, Palko-derived half of that test requires precisely the sort of reasoned judgment -- the same multifaceted evaluation of the right's contours and consequences -- that Justice Scalia  mocks in his concurrence today.
      So does applying the first half. It is hardly a novel insight that history is not an objective science, and that its use can therefore  point in any direction the judges favor," Yet 21 years after the point was brought to his attention by Justice Brennan, Justice Scalia  remains "oblivious to the fact that [the concept of 'tradition'] can be as malleable and elusive as 'liberty' itself." Even when historical analysis is focused on a discrete proposition, such as the original public meaning of the Second Amendment, the evidence often points in different directions. The historian must choose which pieces to credit and which to discount, and then must try to assemble them into a coherent whole. In Heller, Justice Scalia preferred to rely on sources created much earlier and later in time than the Second Amendment itself, (consulting late 19th-century treatises to ascertain how Americans would have read the Amendment's preamble in 1791); I focused more closely on sources contemporaneous with the Amendment's drafting and ratification. No  mechanical yardstick can measure which of us was correct, either with respect to the materials we chose to privilege or the insights we gleaned from them.
      The malleability and elusiveness of history increase exponentially when we move from a pure question of original meaning, as in Heller, to Justice Scalia’s  theory of substantive due process. At least with the former sort of question, the judge can focus on a single legal provision; the temporal scope of the inquiry is (or should be) relatively bounded; and there is substantial agreement on what sorts of authorities merit consideration. With Justice Scalia’s approach to substantive due process, these guideposts all fall away. The judge must canvas the entire landscape of  American law as it has evolved through time, and perhaps older laws as well, see, e.g., Lawrence, 539 U.S., at 596 (Scalia J., dissenting) (discussing "'ancient roots'" of proscriptions against sodomy (quoting Bowers v. Hardwick, 478 U.S. 186, 192 (1986)), pursuant to a standard (deeply rootedness) that has never been defined. In conducting this rudderless, panoramic tour of American legal history, the judge has more than ample opportunity to "look over the heads of the crowd and pick out [his] friends," Roper v. Simmons, 543 U.S. 551, 617 (2005) (Scalia, dissenting).
      My point is not to criticize judges' use of history in general or to suggest that it always generates indeterminate answers; I have already emphasized that historical study can discipline as well as enrich substantive due process analysis. My point is simply that Justice Scalia’s defense of his method, which holds out objectivity and restraint as its cardinal -- and, it seems, only -- virtues, is unsatisfying on its own terms. For a limitless number of subjective judgments may be smuggled into his historical analysis. Worse, they may be buried in the analysis. At least with my approach, the judge's cards are laid  on the table for all to see, and to critique. The judge must exercise judgment, to be sure. When answering a constitutional question to which the text provides no clear answer, there is always some amount of discretion; our constitutional system has always depended on judges' filling in the document's vast open spaces. But there is also transparency.
     Justice Scalia’s approach is even less restrained in another sense: It would effect a major break from our case law outside of the "incorporation" area. Justice Scalia does not seem troubled by the fact that his method is largely inconsistent with the Court's canonical substantive due process decisions, ranging from Meyer, 262 U.S. 390, and Pierce, 268 U.S. 510, in the 1920's, to Griswold, 381 U.S. 479, in the 1960's, to Lawrence, 539 U.S. 558, in the 2000's. To the contrary, he seems to embrace this dissonance. My method seeks to synthesize dozens of cases on which the American people have relied for decades. Justice Scalia’s  method seeks to vaporize them. So I am left to wonder, which of us is more faithful to this Nation's constitutional history? And which of us is more faithful to the values and commitments of the American people, as they stand today? In 1967, when the Court held in Loving, 388 U.S. 1, that adults have a liberty-based as well as equality-based right to wed persons of another race, interracial marriage was hardly "deeply rooted" in American tradition. Racial segregation and subordination were deeply rooted. The Court's substantive due process holding was nonetheless correct -- and we should be wary of any interpretive theory that implies, emphatically, that it was not.
      Which leads me to the final set of points I wish to make: Justice Scalia’s  method invites not only bad history, but also bad constitutional law. As I have already explained, in evaluating a claimed liberty interest (or any constitutional claim for that matter), it makes perfect sense to give history significant weight: Justice Scalia’s position is closer to my own than he apparently feels comfortable acknowledging. But it makes little sense to give history dispositive weight in every case. And it makes especially little sense to answer questions like whether the right to bear arms is "fundamental" by focusing only on the past, given that both the practical significance  and the public understandings of such a right often change as society changes. What if the evidence had shown that, whereas at one time firearm possession contributed substantially to personal liberty and safety, nowadays it contributes nothing, or even tends to undermine them? Would it still have been reasonable to constitutionalize the right?
      The concern runs still deeper. Not only can historical views be less than completely clear or informative, but they can also be wrong. Some notions that many Americans deeply believed to be true, at one time, turned out not to be true. Some practices that many Americans believed to be consistent with the Constitution's guarantees of liberty and equality, at one time, turned out to be inconsistent with them. The fact that we have a written Constitution does not consign this Nation to a static legal existence. Although we should always "pa[y] a decent regard to the opinions of former times," it "is not the glory of the people of America" to have "suffered a blind veneration for antiquity." The Federalist No. 14, p. 99, 104 (C. Rossiter ed. 1961) (J. Madison). It is not the role of federal judges to be amateur historians. And it is not fidelity to the Constitution to ignore its use of deliberately capacious language, in an effort to transform foundational legal commitments into narrow rules of decision.
     As for "the democratic process," a method that looks exclusively to history can easily do more harm than good. Just consider this case. The net result of Justice Scalia’s  supposedly objective analysis is to vest federal judges -- ultimately a majority of the judges on this Court -- with unprecedented lawmaking powers in an area in which they have no special qualifications, and in which the give-and-take of the political process has functioned effectively for decades. Why this "intrudes much less upon the democratic process,"  than an approach that would defer to the democratic process on the regulation of firearms is, to say the least, not self-evident. I cannot even tell what, under Justice Scalia’s view, constitutes an "intrusion."
     It is worth pondering, furthermore, the vision of democracy that underlies Justice Scalia’s s critique. Because very few of us would welcome a system in which majorities or powerful interest groups always get their way. Under our constitutional scheme, I would have thought that a judicial approach to liberty claims such as the one I have outlined -- an approach that investigates both the intrinsic nature of the claimed interest and the practical significance of its judicial enforcement, that is transparent in its reasoning and sincere in its effort to incorporate constraints, that is guided by history but not beholden to it, and that is willing to protect some rights even if they have not already received uniform protection from the elected branches -- has the capacity to improve, rather than "[im]peril," our democracy. It all depends on judges' exercising careful, reasoned judgment. As it always has, and as it always will.
       The fact that the right to keep and bear arms appears in the Constitution should not obscure the novelty of the Court's decision to enforce that right against the States. By its terms, the Second Amendment does not apply to the States; read properly, it does not even apply to individuals outside of the militia context. The Second Amendment was adopted to protect the States from federal encroachment. And the Fourteenth Amendment has never been understood by the Court to have "incorporated" the entire Bill of Rights.  There was nothing foreordained about today's outcome.
      Although the Court's decision in this case might be seen as a mere adjunct to its decision in Heller, the consequences could prove far more destructive -- quite literally -- to our Nation's communities and to our constitutional structure. Thankfully, the Second Amendment right identified in Heller and its newly minted Fourteenth Amendment analogue are limited, at least for now, to the home. But neither the "assurances" provided by the plurality, nor the many historical sources cited in its opinion should obscure the reality that today's ruling marks a dramatic change in our law -- or that the Justices who have joined it have brought to bear an awesome amount of discretion in resolving the legal question presented by this case.
       I would proceed more cautiously. For the reasons set out at length above, I cannot accept either the methodology the Court employs or the conclusions it draws. Although impressively argued, the majority's decision to overturn more than a century of Supreme Court precedent and to unsettle a much longer tradition of state practice is not, in my judgment, built "upon respect for the teachings of history, solid recognition of the basic values that underlie our society, and wise appreciation of the great roles that the doctrines of federalism and separation of powers have played in establishing and preserving American freedoms." 


Breyer, J. with whom Ginsburg, J. and Sotomayor, J. join dissenting

In my view, Justice Stevens has demonstrated that the Fourteenth Amendment's guarantee of "substantive due process" does not include a general right to keep and bear firearms for purposes of private self-defense. As he argues, the Framers did not write the Second Amendment with this objective in view. Unlike other forms of substantive liberty, the carrying of arms for that purpose often puts others' lives at risk. And the use of arms for private self-defense does not warrant federal constitutional protection from state regulation. 
     The Court, however, does not expressly rest its opinion upon "substantive due process" concerns. Rather, it directs its attention to this Court's "incorporation" precedents and  asks whether the Second Amendment right to private self-defense is "fundamental" so that it applies to the States through the Fourteenth Amendment. I shall therefore separately consider the question of "incorporation." I can find nothing in the Second Amendment's text, history, or underlying rationale that could warrant characterizing it as "fundamental" insofar as it seeks to protect the keeping and bearing of arms for private self-defense purposes. Nor can I find any justification for interpreting the Constitution as transferring ultimate regulatory authority over the private uses of firearms from democratically elected legislatures to courts or from the States to the Federal Government. I therefore conclude that the Fourteenth Amendment does not "incorporate" the Second Amendment's right "to keep and bear Arms." And I consequently dissent.
      The Second Amendment says: "A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed." Two years ago, in District of Columbia v. Heller, the Court rejected the pre-existing judicial consensus that the Second Amendment   was primarily concerned with the need to maintain a "well regulated Militia." Although the Court acknowledged that "the threat that the new Federal Government would destroy the citizens' militia by taking away their arms was the reason that right . . . was codified in a written Constitution," the Court asserted that "individual self defense . . . was the central component of the right itself."  The Court went on to hold that the Second Amendment restricted Congress' power to regulate handguns used for self-defense, and the Court found unconstitutional the District of Columbia's ban on the possession of handguns in the home. 
      The Court based its conclusions almost exclusively upon its reading of history. But the relevant history in Heller was far from clear: Four dissenting Justices disagreed with the majority's historical analysis. And subsequent scholarly writing reveals why disputed history provides treacherous ground on which to build decisions written by judges  who are not expert at history.
     Since Heller, historians, scholars, and judges have continued to express the view that the Court's historical account was flawed. See, e.g., Konig, Why the Second Amendment Has a Preamble: Original Public Meaning and the Political Culture of Written Constitutions in Revolutionary America, 56 UCLA L. Rev. 1295 (2009); Finkelman, It Really Was About a Well Regulated Militia, 59 Syracuse L. Rev. 267 (2008); P. Charles, The Second Amendment: The Intent and Its Interpretation by the States and the Supreme Court (2009); Merkel, The District of Columbia v. Heller and Antonin Scalia's Perverse Sense of Originalism, 13 Lewis & Clark L. Rev. 349 (2009); Kozuskanich, Originalism in a Digital Age: An Inquiry into the Right to Bear Arms, 29 J. Early Republic 585 (2009); Cornell, St. George Tucker's Lecture Notes, the Second Amendment, and Originalist Methodology, 103 Nw. U. L. Rev. 1541 (2009); Posner, In Defense of Looseness: The Supreme Court and Gun Control, New Republic, Aug. 27, 2008, pp. 32-35; see also Epstein, A Structural Interpretation of the Second Amendment: Why Heller is (Probably) Wrong on Originalist Grounds, 59 Syracuse L. Rev. 171 (2008).
      Consider as  an example of these critiques an amici brief filed in this case by historians who specialize in the study of the English Civil Wars. They tell us that Heller misunderstood a key historical point. (filed by 21 professors at leading universities in the United States, United Kingdom, and Australia). Heller's conclusion that "individual self-defense" was "the central component" of the Second Amendment's right "to keep and bear Arms" rested upon its view that the Amendment "codified a pre-existing right" that had "nothing whatever to do with service in a militia." That view in turn rested in significant part upon Blackstone having described the right as "'the right of having and using arms for self-preservation and defence,'" which reflected the provision in the English Declaration of Right of 1689 that gave the King's Protestant "'subjects'" the right to "'have Arms for their defence suitable to their Conditions, and as allowed by law.'" The Framers, said the majority, understood that right "as permitting a citizen to 'repe[l] force by force' when 'the intervention of society in his behalf, may be too late to prevent an injury.'" 
        The historians now tell us, however, that the right to which Blackstone referred had, not nothing, but everything, to do with the militia. As properly understood at the time of the English Civil Wars, the historians claim, the right to bear arms "ensured that Parliament had the power" to arm the citizenry: "to defend the realm" in the case of a foreign enemy, and to "secure the right of 'self-preservation,'" or "self-defense," should "the sovereign usurp the English Constitution." Thus, the Declaration of Right says that private persons can possess guns only "as allowed by law." Moreover, when Blackstone referred to "'the right of having and using arms for self-preservation and defence,'" he was referring to the right  of the people "to take part in the militia to defend their political liberties," and to the right of Parliament (which represented the people) to raise a militia even when the King sought to deny it that power. Nor can the historians find any convincing reason to believe that the Framers had something different in mind than what Blackstone himself meant. The historians concede that at least one historian takes a different position,  but the Court, they imply, would lose a poll taken among professional historians of this period, say, by a vote of 8 to 1.
       If history, and history alone, is what matters, why would the Court not now reconsider Heller in light of these more recently published historical views? At the least, where Heller's historical foundations are so uncertain, why extend its applicability?
     My aim in referring to this history is to illustrate the reefs and shoals that lie in wait for those nonexpert judges who place virtually determinative weight upon historical considerations. In my own view, the Court should not look to history alone but to other factors as well -- above all, in cases where the history is so unclear that the experts themselves strongly disagree. It should, for example, consider the basic values that underlie a constitutional provision and their contemporary significance. And it should examine as well the relevant consequences and practical justifications that might, or might not, warrant removing an important question from the democratic decisionmaking process. 
      In my view, taking Heller as a given, the Fourteenth Amendment does not  incorporate the Second Amendment right to keep and bear arms for purposes of private self-defense. Under this Court's precedents, to incorporate the private self-defense right the majority must show that the right is, e.g., "fundamental to the American scheme of justice," Duncan v. Louisiana, 391 U.S. 145, 149 (1968). The majority here, like that in Heller, relies almost exclusively upon history to make the necessary showing. Ante, at 20-33. But to do so for incorporation purposes is both wrong and dangerous. As Justice Stevens  points out, our society has historically made mistakes -- for example, when considering certain 18th- and 19th-century property rights to be fundamental. Ante, at 19 (dissenting opinion). And in the incorporation context, as elsewhere, history often is unclear about the answers. 
      Accordingly, this Court, in considering an incorporation question, has never stated that the historical status of a right is the only relevant consideration. Rather, the Court has either explicitly or implicitly made clear in its opinions that the right in question has remained fundamental over time. See, e.g., Apodaca v. Oregon, 406 U.S. 404, 410 (1972) (plurality opinion) (stating that the incorporation "inquiry must focus upon the function served" by the right in question in "contemporary society" (emphasis added)); Duncan v. Louisiana, 391 U.S. 145, 154 (1968) (noting that the right in question "continues to receive strong support"); Klopfer v. North Carolina, 386 U.S. 213, 226 (1967) (same). And, indeed, neither of the parties before us in this case has asked us to employ the majority's history-constrained approach.
      I thus think it proper, above all where history provides no clear answer, to look to other factors in considering whether a right is sufficiently "fundamental" to remove it from the political process in every State. I would include among those factors the nature of the right; any contemporary disagreement about whether the right is fundamental; the extent to which incorporation will further other, perhaps more basic, constitutional aims; and the extent to which incorporation will advance or hinder the Constitution's structural aims, including its division of powers among different governmental institutions (and the people as well). Is incorporation needed, for example, to further the Constitution's effort to ensure that the government treats each individual with equal respect? Will it help maintain the democratic form of government that the Constitution foresees? In a word, will incorporation prove consistent, or inconsistent, with the Constitution's efforts to create governmental institutions well suited to the carrying out of its constitutional promises?
      Finally, I would take account of the Framers' basic reason for believing the Court ought to have the power of judicial review. Alexander Hamilton feared granting that power to Congress alone, for he feared that Congress, acting as judges, would not overturn as unconstitutional a popular statute that it had recently enacted, as legislators. The Federalist No. 78, p. 405 (G. Carey & J. McClellan eds. 2001) (A. Hamilton) ("This independence  of the judges is equally requisite to guard the constitution and the rights of individuals from the effects of those ill humours, which" can, at times, lead to "serious oppressions of the minor part in the community"). Judges, he thought, may find it easier to resist popular pressure to suppress the basic rights of an unpopular minority. That being so, it makes sense to ask whether that particular comparative judicial advantage is relevant to the case at hand. 
      How do these considerations apply here? For one thing, I would apply them only to the private self-defense right directly at issue. After all, the Amendment's militia-related purpose is primarily to protect States from federal regulation, not to protect individuals from militia-related regulation.  Moreover, the Civil War Amendments, the electoral process, the courts, and numerous other institutions today help to safeguard the States and the people from any serious threat of federal tyranny. How are state militias additionally  necessary? It is difficult to see how a right that, as the majority concedes, has "largely faded as a popular concern" could possibly be so fundamental that it would warrant incorporation through the Fourteenth Amendment. Hence, the incorporation of the Second Amendment cannot be based on the militia-related aspect of what Heller found to be more extensive Second Amendment rights.
    For another thing, as Heller concedes, the private self-defense right that the Court would incorporate has nothing to do with "the reason" the Framers "codified" the right to keep and bear arms "in a written Constitution." Heller immediately adds that the self-defense right was nonetheless "the central component of the right." In my view, this is the historical equivalent of a claim that water runs uphill. But, taking it as valid, the Framers' basic reasons for including language in the Constitution would nonetheless seem more pertinent (in deciding about the contemporary importance of a right) than the particular scope 17th- or 18th-century listeners would have then assigned to the words they used. And examination of  the Framers' motivation tells us they did not think the private armed self-defense right was of paramount importance. See Amar, The Bill of Rights as a Constitution, 100 Yale L. J. 1131, 1164 (1991) ("[T]o see the [Second] Amendment as primarily concerned with an individual right to hunt, or protect one's home," would be "like viewing the heart of the speech and assembly clauses as the right of persons to meet to play bridge").                                                                                     
      Further, there is no popular consensus that the private self-defense right described in Heller is fundamental. The plurality suggests that two amici briefs filed in the case show such a consensus, but, of course, numerous amici briefs have been filed opposing incorporation as well. Moreover, every State regulates firearms extensively, and public opinion is sharply divided on the appropriate level of regulation. Much of this disagreement rests upon empirical considerations. One side believes the right essential to  protect the lives of those attacked in the home; the other side believes it essential to regulate the right in order to protect the lives of others attacked with guns. It seems unlikely that definitive evidence will develop one way or the other. And the appropriate level of firearm regulation has thus long been, and continues to be, a hotly contested matter of political debate. 
     Moreover, there is no reason here to believe that incorporation of the private self-defense right will further any other or broader constitutional objective. We are aware of no argument that gun-control regulations target or are passed with the purpose of targeting "discrete and insular minorities." Nor will incorporation help to assure equal respect for individuals. Unlike the First Amendment's rights of free speech, free press, assembly, and petition, the private self-defense right does not comprise  a necessary part of the democratic process that the Constitution seeks to establish. Unlike the First Amendment's religious protections, the Fourth Amendment's protection against unreasonable searches and seizures, the Fifth and Sixth Amendments' insistence upon fair criminal procedure, and the Eighth Amendment's protection against cruel and unusual punishments, the private self-defense right does not significantly seek to protect individuals who might otherwise suffer unfair or inhumane treatment at the hands of a majority. Unlike the protections offered by many of these same Amendments, it does not involve matters as to which judges possess a comparative expertise, by virtue of their close familiarity with the justice system and its operation. And, unlike the Fifth Amendment's insistence on just compensation, it does not involve a matter where a majority might unfairly seize for itself property belonging to a minority.
     Finally, incorporation of the right will work a significant disruption in the constitutional allocation of decisionmaking authority, thereby interfering with the Constitution's ability to further its objectives.
      First, on any reasonable accounting, the incorporation of the right recognized in Heller would amount to a significant incursion on a traditional and important area of state concern, altering the constitutional relationship between the States and the Federal Government. Private gun regulation is the quintessential exercise of a State's "police power" -- i.e., the power to "protec[t] . . . the lives, limbs, health, comfort, and quiet of all persons, and the protection of all property within the State," by enacting "all kinds of restraints and burdens" on both "persons and property." The Court has long recognized that the Constitution grants the States special authority to enact laws pursuant to this power. A decade ago, we wrote that there is "no better example of the police power" than "the suppression of violent crime." And examples in which the Court has deferred to state legislative judgments in respect to the exercise of the police power are legion.                    
     Second, determining the constitutionality of a particular state gun law requires finding answers to complex empirically based questions of a kind that legislatures are better able than courts to make. And it may require this kind of analysis in virtually every case.
     Government regulation of the right to bear arms normally embodies a judgment that the regulation will help save lives. The determination whether a gun regulation is constitutional would thus almost always require the weighing of the constitutional right to bear arms against the "primary concern of every government -- a concern for the safety and indeed the lives of its citizens." With respect to other incorporated rights, this sort of inquiry is sometimes present. But here, this inquiry -- calling for the fine tuning of protective rules -- is likely to be part of a daily judicial diet.
       Given the competing interests, courts will have to try to answer empirical questions of a particularly difficult kind. Suppose, for example, that after a gun regulation's adoption the murder rate went up. Without the gun regulation would the murder rate have risen even faster? How is this conclusion affected by the local recession which has left numerous people unemployed? What about budget cuts that led to a downsizing of the police force? How effective was that police force to begin with? And did the regulation simply take guns from those who use them for lawful purposes without affecting their possession by criminals?
      Consider too that countless gun regulations of many shapes and sizes are in place in every State and in many local communities. Does the right to possess weapons for self-defense extend outside the home? To the car? To work? What sort of guns are necessary for self-defense? Handguns? Rifles? Semiautomatic weapons? When is a gun semi-automatic? Where are different kinds of weapons likely needed? Does time-of-day matter? Does the presence of a child in the house matter? Does the presence of a convicted felon in the house matter? Do police need special rules permitting patdowns designed to find guns? When do registration requirements become severe to the point that they amount to an unconstitutional ban? Who can possess guns and of what kind? Aliens? Prior drug offenders? Prior alcohol abusers? How would the right interact with a state or local government's ability to take special measures during, say, national security emergencies? As the questions suggest, state and local gun regulation can become highly complex, and these "are only a few uncertainties that quickly come to mind." 
     The difficulty of finding answers to these questions is exceeded only by the importance of doing so. Firearms cause well over 60,000 deaths and injuries in the United States each year. Those who live in urban areas, police officers, women, and children, all may be particularly at risk. And gun regulation may save their lives. Some experts have calculated, for example, that Chicago's handgun ban has saved several hundred lives, perhaps close to 1,000, since it was enacted in 1983. Other experts argue that stringent gun regulations "can help protect police officers operating on the front lines against gun violence," have reduced homicide rates in Washington, D. C., and Baltimore, and have helped to lower New York's crime and homicide rates.
      At the same time, the opponents of regulation cast doubt on these studies. And who is right? Finding out may require interpreting studies that are only indirectly related to a particular regulatory statute, say one banning handguns in the home. Suppose studies find more accidents and suicides where there is a handgun in the home than where there is a long gun in the home or no gun at all? To what extent do such studies justify a ban? What if opponents of the ban put forth counter studies?
       In answering such questions judges cannot simply refer to judicial homilies, such as Blackstone's 18th-century perception that a man's home is his castle. Nor can the plurality so simply reject, by mere assertion, the fact that "incorporation will require judges to assess the costs and benefits of firearms restrictions." How can the Court assess the strength of the government's regulatory interests without addressing issues of empirical fact? How can the Court determine if a regulation is appropriately tailored without considering its impact? And how can the Court determine if there are less restrictive alternatives without considering what will happen if those alternatives are implemented?
       Perhaps the Court could lessen the difficulty of the mission it has created for itself by adopting a jurisprudential approach similar to the many state courts that administer a state constitutional right to bear arms.  But the Court has not yet done so. Rather, the Court has haphazardly created a few simple rules, such as that it will not touch "prohibitions on the possession of firearms by felons and the mentally ill," "laws forbidding the carrying of firearms in sensitive places such as schools and government buildings," or "laws imposing conditions and qualifications on the commercial sale of arms." But why these rules and not others? Does the Court know that these regulations are justified by some special gun-related risk of death? In fact, the Court does not know. It has simply invented rules that sound sensible without being able to explain why or how Chicago's handgun ban is different.
        The fact is that judges do not know the answers to the kinds of empirically based questions that will often determine the need for particular forms of gun regulation. Nor do they have readily available "tools" for finding and evaluating the technical material submitted by others. Judges cannot easily make empirically based predictions; they have no way to gather and evaluate the data required to see if such predictions are accurate; and the nature of litigation and concerns about stare decisis further make it difficult for judges to change course if predictions prove inaccurate. Nor can judges rely upon local community views and values when reaching judgments in circumstances where prediction is difficult because the basic facts are unclear or unknown.
      At the same time, there is no institutional need to send judges off on this "mission-almost-impossible." Legislators are able to "amass the stuff of actual experience and cull conclusions from it." They are far better suited than judges to uncover facts and to understand their relevance. And legislators, unlike Article III judges, can be held democratically responsible for their empirically based and value-laden conclusions. We have thus repeatedly affirmed our preference for "legislative not judicial solutions" to this kind of problem, just  as we have repeatedly affirmed the Constitution's preference for democratic solutions legislated by those whom the people elect.
       In New State Ice Co. v. Liebmann, 285 U.S. 262, 310-311 (1932), Justice Brandeis stated in dissent:

"Some people assert that our present plight is due, in part, to the limitations set by courts upon experimentation in the fields of social and economic science; and to the discouragement to which proposals for betterment there have been subjected otherwise. There must be power in the States and the Nation to remould, through experimentation, our economic practices and institutions to meet changing social and economic needs. I cannot believe that the framers of the Fourteenth Amendment, or the States which ratified it, intended to deprive us of the power to correct [the social problems we face]."


There are 50 state legislatures. The fact that this Court may already have refused to take this wise advice with respect to Congress in Heller is no reason to make matters worse here.
     Third, the ability of States to reflect local preferences and conditions -- both key virtues of federalism -- here has particular importance. The incidence of gun ownership varies substantially  as between crowded cities and uncongested rural communities, as well as among the different geographic regions of the country. Thus, approximately 60% of adults who live in the relatively sparsely populated Western States of Alaska, Montana, and Wyoming report that their household keeps a gun, while fewer than 15% of adults in the densely populated Eastern States of Rhode Island, New Jersey, and Massachusetts say the same.
    The nature of gun violence also varies as between rural communities and cities. Urban centers face significantly greater levels of firearm crime and homicide, while rural communities have proportionately greater problems with nonhomicide gun deaths, such as suicides and accidents. And idiosyncratic local factors can lead to two cities finding themselves in dramatically different circumstances: For example, in 2008, the murder rate was 40 times higher in New Orleans than it was in Lincoln, Nebraska.
      It is thus unsurprising that States and local communities have historically differed about the need for gun regulation as well as about its proper level. Nor is it surprising that "primarily, and historically," the law has treated the exercise of police powers, including  gun control, as "matter[s] of local concern." 
      Fourth, although incorporation of any right removes decisions from the democratic process, the incorporation of this particular right does so without strong offsetting justification -- as the example of Oak Park's handgun ban helps to show. See Oak Park, Ill., Municipal Code, Section 27-2-1 (1995). Oak Park decided to ban handguns in 1983, after a local attorney was shot to death with a handgun that his assailant had smuggled into a courtroom in a blanket. A citizens committee spent months gathering information about handguns.  It secured 6,000 signatures from community residents in support of a ban. And the village board enacted a ban into law. 
     Subsequently, at the urging of ban opponents the Board held a community referendum on the matter.  The citizens committee argued strongly in favor of the ban.  It pointed out that most guns owned in Oak Park were handguns and that handguns were misused more often than citizens used them in self-defense. The ban opponents argued just as strongly to the contrary. Ibid. The public decided to keep the ban by a vote of 8,031 to 6,368.  And since that time, Oak Park now tells us, crime has decreased and the community has seen no accidental handgun deaths. 
      Given the empirical and local value-laden nature of the questions that lie at the heart of the issue, why, in a Nation whose Constitution foresees democratic decision-making, is it so fundamental a matter as to require taking that power from the people? What is it here that the people did not know? What is it that a judge knows better?
       In sum, the police power, the superiority of legislative decisionmaking, the need for local decisionmaking, the comparative desirability of democratic decisionmaking, the lack of a manageable judicial standard, and the life-threatening harm that may flow from striking down regulations all argue against incorporation. Where the incorporation of other rights has been at issue, some of these problems have arisen. But in this instance all these problems are present, all at the same time, and all are likely to be present in most, perhaps nearly all, of  the cases in which the constitutionality of a gun regulation is at issue. At the same time, the important factors that favor incorporation in other instances -- e.g., the protection of broader constitutional objectives -- are not present here. The upshot is that all factors militate against incorporation -- with the possible exception of historical factors.
      I must, then, return to history. The plurality, in seeking to justify incorporation, asks whether the interests the Second Amendment protects are "'deeply rooted in this Nation's history and tradition.'"  It looks to selected portions of the Nation's history for the answer. And it finds an affirmative reply.
       As I have made clear, I do not believe history is the only pertinent consideration. Nor would I read history as broadly as the majority does. In particular, since we here are evaluating a more particular right -- namely, the right to bear arms for purposes of private self-defense -- general historical references to the "right to keep and bear arms" are not always helpful. Depending upon context, early historical sources may mean to refer to  a militia-based right -- a matter of considerable importance 200 years ago -- which has, as the majority points out, "largely faded as a popular concern." There is no reason to believe that matters of such little contemporary importance should play a significant role in answering the incorporation question. Wolf v. Colorado, 338 U.S. 25, 27 (1949) (incorporation must take into account "the movements of a free society" and "the gradual and empiric process of inclusion and exclusion" (internal quotation marks omitted. That said, I can find much in the historical record that shows that some Americans in some places at certain times thought it important to keep and bear arms for private self-defense. For instance, the reader will see that many States have constitutional provisions protecting gun possession. But, as far as I can tell, those provisions typically do no more than guarantee that a gun regulation will be a reasonable police power regulation. It is thus altogether unclear whether such provisions would prohibit cities such as Chicago from enacting laws, such as the law before us, banning handguns. The majority, however, would incorporate a right that is likely inconsistent with Chicago's law; and the majority would almost certainly strike down that law.                                                                                 
     Thus, the specific question before us is not whether there are references to the right to bear arms for self-defense throughout this Nation's history -- of course there are -- or even whether the Court should incorporate a simple constitutional requirement that firearms regulations not unreasonably burden the right to keep and bear arms, but rather whether there is a consensus that so substantial a private self-defense right as the one described in Heller applies to the States. On this question, the reader will have to make up his or her own mind about the historical record that I describe in part below. In my view, that record is insufficient to say that the right to bear arms for private self-defense, as explicated by Heller, is fundamental in the sense relevant to the incorporation inquiry. As the evidence below shows, States and localities have consistently enacted firearms regulations, including regulations similar to those at issue here, throughout our Nation's history. Courts have repeatedly upheld such regulations. And it is, at the very least, possible, and perhaps likely, that incorporation will impose on every, or nearly every, State a different right to bear arms than they currently recognize -- a right that threatens to destabilize settled state legal principles.  
     I thus cannot find a historical consensus with respect to whether the right described by Heller is "fundamental" as our incorporation cases use that term. Nor can I find sufficient historical support for the majority's conclusion that that right is "deeply rooted in this Nation's history and tradition." Instead, I find no more than ambiguity and uncertainty that perhaps even expert historians would find difficult to penetrate. And a historical record that is so ambiguous cannot itself provide an adequate basis for incorporating a private right of self-defense and applying it against the States.
     The opinions in Heller collect much of the relevant 18th-century evidence. In respect to the relevant question -- the "deeply rooted nature" of a right to keep and bear arms for purposes of private self-defense -- that evidence is inconclusive, particularly when augmented as follows:
      First,  as I have noted earlier in this opinion, and Justice Stevens argued in dissent, the history discussed in Heller shows that the Second Amendment was enacted primarily for the purpose of protecting militia-related rights. Many of the scholars and historians who have written on the subject apparently agree. 
      Second, historians now tell us that the right to which Blackstone referred, an important link in the Heller majority's historical argument, concerned the right of Parliament (representing the people) to form a militia to oppose a tyrant (the King) threatening to deprive the people of their traditional liberties (which did not include an unregulated right to possess guns). Thus, 18th-century language referring to a "right to keep and bear arms" does not ipso facto refer to a private right of self-defense -- certainly not unambiguously so. 
       Third, scholarly articles indicate that firearms were heavily regulated at the time of the framing -- perhaps more heavily regulated than the Court in Heller believed. For example, one scholar writes that "[h]undreds of individual statutes regulated the possession and use of guns in colonial and early national America." Among these statutes was a ban on the private firing of weapons in Boston, as well as comprehensive restrictions on similar conduct in Philadelphia and New York. See Acts and Laws of Massachusetts, p. 208 (1746); 5 J. Mitchell, & H. Flanders, Statutes at Large of Pennsylvania From 1682 to 1801, pp. 108-109 (1898); 4 Colonial Laws of New York ch. 1233, p. 748 (1894); see also Churchill, supra, at 162-163 (discussing bans on the shooting of guns in Pennsylvania and New York).
     Fourth, after the Constitution was adopted, several States continued to regulate firearms possession by, for example, adopting rules that would have prevented the carrying of loaded firearms in the city. Scholars have thus concluded that the primary Revolutionary era limitation on a State's police power to regulate guns appears to be only that regulations were "aimed  at a legitimate public purpose" and "consistent with reason."                                                                                                                                   

      I would also augment the majority's account of the nineteenth century  period as follows: 
First, additional States began to regulate the discharge of firearms in public places. Second, States began to regulate the possession of concealed weapons, which were both popular and dangerous. See, e.g., C. Cramer, Concealed Weapon Laws of the Early Republic 143-152 (1999) (collecting examples); see also 1837-1838 Tenn. Pub. Acts ch. 137, pp. 200-201 (banning the wearing, sale, or giving of Bowie knives); 1847 Va. Acts ch. 7, Section 8, p. 110, ("Any free person who shall habitually carry about his person, hidden from common observation, any pistol, dirk, bowie knife, or weapon of the like kind, from the use of which the death of any person might probably ensue, shall for every offense be punished by [a] fine not exceed fifty dollars").
     State  courts repeatedly upheld the validity of such laws, finding that, even when the state constitution granted a right to bear arms, the legislature was permitted to, e.g., "abolish" these small, inexpensive, "most dangerous weapons entirely from use," even in self-defense. Day v. State, 37 Tenn. 496, 500 (1857); see also, e.g., State v. Jumel, 13 La. Ann. 399, 400 (1858) (upholding concealed weapon ban because it "prohibited only a particular mode of bearing arms which is found dangerous to the peace of society"); State v. Chandler, 5 La. Ann. 489, 489-490 (1850) (upholding concealed weapon ban and describing the law as "absolutely necessary to counteract a vicious state of society, growing out of the habit of carrying concealed weapons"); State v. Reid, 1 Ala. 612, 616-617 (1840).
     As for the  post-Civil War nineteenth century, it is important to read the majority's account with the following considerations in mind:
      First, the Court today properly declines to revisit our interpretation of the Privileges or Immunities Clause. The Court's case for incorporation must thus rest on the conclusion that the right to bear arms is "fundamental." But the very evidence that it advances in support  of the conclusion that Reconstruction-era Americans strongly supported a private self-defense right shows with equal force that Americans wanted African-American citizens to have the same rights to possess guns as did white citizens.  Here, for example is what Congress said when it enacted a Fourteenth Amendment predecessor, the Second Freedman's Bureau Act. It wrote that the statute, in order to secure "the constitutional right to bear arms . . . for all citizens," would assure that each citizen:

"shall have . . . full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal, including the constitutional right to bear arms, [by securing] . . . to . . . all the citizens of [every] . . . State or district without respect to race or color, or previous condition of slavery." Section 14, 14 Stat. 176-177.

      This sounds like an antidiscrimination provision. Another Fourteenth Amendment predecessor, the Civil Rights Act of 1866, also took aim at discrimination. See Section 1, 14 Stat. 27 (citizens of "every race and color, without regard to any previous condition of slavery or involuntary servitude . . . shall have the same right [to engage in various activities] and to full and equal benefit of all laws . . . as is enjoyed by white citizens"). And, of course, the Fourteenth Amendment itself insists that all States guarantee their citizens the "equal protection of the laws."
     There is thus every reason to believe that the fundamental concern of the Reconstruction Congress was the eradication of discrimination, not the provision of a new substantive right to bear arms free from reasonable state police power regulation. See, e.g., Brief for Municipal Respondents 62-69 (discussing congressional record evidence that Reconstruction Congress was concerned about discrimination). Indeed, why would those who wrote the Fourteenth Amendment have wanted to give such a right to Southerners who had so recently waged war against the North, and who continued to disarm and oppress recently freed African-American  citizens? Cf. Act of Mar. 2, 1867, Section 6, 14 Stat. 487 (disbanding Southern militias because they were, inter alia, disarming the freedmen).
      Second, firearms regulation in the later part of the 19th century was common. The majority is correct that the Freedmen's Bureau points to a right to bear arms, and it stands to reason, as the majority points out, that "[i]t would have been nonsensical for Congress to guarantee the . . . equal benefit of a . . . right that does not exist."  But the majority points to no evidence that there existed during this period a fundamental right to bear arms for private self-defense immune to the reasonable exercise of the state police power. See Emberton, The Limits of Incorporation: Violence, Gun Rights, and Gun Regulation in the Reconstruction South, 17 Stan. L. & Pol'y Rev. 615, 621-622 (2006) (noting that history shows that "nineteenth-century Americans" were "not opposed to the idea that the state should be able to control the use of firearms"). To the contrary, in the latter half of the 19th century, a number of state constitutions adopted or amended after the Civil War explicitly recognized the legislature's general ability to limit the right to bear arms. See Tex. Const., Art. I, Section 13 (1869) (protecting "the right to keep and bear arms," "under such regulations as the legislature may prescribe"); Idaho Const., Art. I, � 11 (1889) ("The people have the right to bear arms . . .; but the Legislature shall regulate the exercise of this right by law"); Utah Const., Art. I, Section 6 (1896) (same). And numerous other state constitutional provisions adopted during this period explicitly granted the legislature various types of regulatory power over firearms. See Brief for 
     Moreover, four States largely banned the possession of all nonmilitary handguns during this period. See 1879 Tenn. Pub. Acts ch. 186, Section 1 (prohibiting citizens from carrying "publicly or privately, any . . . belt or pocket pistol, revolver, or any kind of pistol, except the army or navy pistol, usually used in warfare, which shall be carried openly in the hand"); 1876 Wyo. Comp. Laws ch. 52, Section 1 (forbidding "concealed or ope[n]" bearing of "any fire arm or other deadly weapon, within the limits of any city, town or village"); Ark. Act of Apr. 1, 1881, ch. 96,  Section 1 (prohibiting the "wear[ing] or carry[ng]" of "any pistol . . . except such pistols as are used in the army or navy," except while traveling or at home); Tex. Act of Apr. 12, 1871, ch. 34 (prohibiting the carrying of pistols unless there are "immediate and pressing" reasonable grounds to fear "immediate and pressing" attack or for militia service). Fifteen States banned the concealed carry of pistols and other deadly weapons.  And individual municipalities enacted stringent gun controls, often in response to local conditions -- Dodge City, Kansas, for example, joined many western cattle towns in banning the carrying of pistols and other dangerous weapons in response to violence accompanying western cattle drives. D. Courtwright, The Cowboy Subculture, in Guns in America: A Reader 96 (J. Dizard et al. eds. 1999) (discussing how Western cattle towns required cowboys to "check" their guns upon entering town).
     Further, much as they had during the period before the Civil War, state courts routinely upheld such restrictions. The Tennessee Supreme Court, in upholding a ban on possession of nonmilitary handguns and certain other weapons, summarized the Reconstruction understanding of the states' police power to regulate firearms:

"Admitting the right of self-defense in its broadest sense, still on sound principle every good citizen is bound to yield his preference as to the means to be used, to the demands of the public good; and where certain weapons are forbidden to be kept or used by the law of the land, in order to the prevention of [sic] crime -- a great public end -- no man can be permitted to disregard this general end, and demand of the community the right, in order to gratify his whim or willful desire to use a particular weapon in his particular self-defense. The law allows ample means of self-defense, without the use of the weapons which we have held may be rightfully prescribed by this statute. The object being to banish these weapons from the community by an absolute prohibition for the prevention of crime, no man's particular safety, if such case could exist, ought to be allowed to defeat this end." Andrews v. State, 50 Tenn. 165, 188-189 (1871) (emphasis added).

     Although the majority does not discuss 20th- or 21st-century evidence concerning the Second Amendment at any length, I think that it is essential to consider the recent history of the right to bear arms for private self-defense when considering whether the right is "fundamental." To that end, many States now provide state constitutional protection for an individual's right to keep and bear arms. See Volokh, State Constitutional Rights to Keep and Bear Arms, 11 Tex. Rev. L. & Pol. 191, 205 (2006) (identifying over 40 States). In determining the importance of this fact, we should keep the following considerations in mind:
    First, by the end of the 20th century, in every State and many local communities, highly detailed and complicated regulatory schemes governed (and continue to govern) nearly every aspect of firearm ownership: Who may sell guns and how they must be sold; who may purchase guns and what type of guns may be purchased; how firearms must be stored and where they may be used; and so on. See generally Legal Community Against Violence, Regulating  Guns In America (2008).  Of particular relevance here, some municipalities ban handguns, even in States that constitutionally protect the right to bear arms. See Chicago, Ill., Municipal Code, Section  8-20-050(c) (2009); Oak Park, Ill., Municipal Code, Sections 27-2-1, 27-1-1 (1995); Toledo, Ohio, Municipal Code, ch. 549.25 (2010). Moreover, at least seven States and Puerto Rico ban assault weapons or semiautomatic weapons. See Cal. Penal Code Ann. Section 12280(b) (West Supp. 2009); Conn. Gen. Stat. Ann. Section 53-202c (2007); Haw. Rev. Stat. Section 134-8 (1993); Md. Crim. Law Code Ann. Section 4-303(a) (Lexis 2002); Mass. Gen. Laws, ch. 140, Section 131M (West 2006); N. J. Stat. Ann. Section 2C:39-5 (West Supp. 2010); N. Y. Penal Law Ann. Section 265.02(7) (West Supp. 2008); 25 Laws P. R. Ann. Section 456m (Supp. 2006); see also 18 U.S.C. Section 922(o) (federal machinegun ban).
    Thirteen municipalities do the same. See Albany, N. Y., City Code Section 193-16(A) (2005); Aurora, Ill., Code of Ordinances Section 29-49(a) (2009); Buffalo, N.  [Y., City Code Section 180-1(F) (2000); Chicago, Ill., Municipal Code Section 8-24-025(a) (2010); Cincinnati, Ohio, Municipal Code Section 708-37(a) (2008); Cleveland, Ohio, Codified Ordinances Section 628.03(a) (2008); Columbus, Ohio, City Code Section 2323.31 (2007); Denver, Colo., Municipal Code Section 38-130(e) (2008); Morton Grove, Ill., Village Code Section 6-2-3(A); N. Y. C. Admin. Code Section 10-303.1 (2009); Oak Park, Ill., Village Code Section 27-2-1 (2009); Rochester, N. Y., City Code Section 47-5(F) (2008); Toledo, Ohio, Municipal Code Section 549.23(a). And two States, Maryland and Hawaii, ban assault pistols. See Haw. Rev. Stat. Ann. Section 134-8; Md. Crim. Law Code Ann. Section 4-303 (Lexis 2002).
     Second, as I stated earlier, state courts in States with constitutions that provide gun rights have almost uniformly interpreted those rights as providing protection only against unreasonable regulation of guns. 
    When determining reasonableness those courts have normally adopted a highly deferential  attitude towards legislative determinations. There are only six cases in the 60 years before the article's publication striking down gun control laws: three that banned "the transportation of any firearms for any purpose whatsoever," a single "permitting law," and two as-applied challenges in "unusual circumstances." Hence, as evidenced by the breadth of existing regulations, States and local governments maintain substantial flexibility to regulate firearms -- much as they seemingly have throughout the Nation's history -- even in those States with an arms right in their constitutions.
     Although one scholar implies that state courts are less willing to permit total gun prohibitions, see Volokh, Implementing the Right to Keep and Bear Arms for Self-Defense: An Analytical Framework and a Research Agenda, 56 UCLA L. Rev. 1443, 1458 (2009), I am aware of no instances in the past 50 years in which a state court has struck down as unconstitutional a law banning a particular class of firearms. 
Indeed, state courts have specifically upheld as constitutional (under their state constitutions) firearms regulations that have included  handgun bans. See Kalodimos v. Village of Morton Grove, 103 Ill. 2d 483, 499, 470 N.E.2d 266, 273 (1984) (upholding a handgun ban because the arms right is merely a right "to possess some form of weapon suitable for self-defense or recreation"); Cleveland v. Turner, No. 36126, 1977 WL 201393, *5 (Ohio Ct. App., Aug. 4, 1977) (handgun ban "does not absolutely interfere with the right of the people to bear arms, but rather proscribes possession of a specifically defined category of handguns"); State v. Bolin 378 S. C. 96, 99, 662 S. E. 2d 38, 39 (2008) (ban on handgun possession by persons under 21 did not infringe arms right because they can "posses[s] other types of guns"). Thus, the majority's decision to incorporate the private self-defense right recognized in Heller threatens to alter state regulatory regimes, at least as they pertain to handguns.
     Third, the plurality correctly points out that only a few state courts, a "paucity" of state courts, have specifically upheld handgun bans.  But which state courts have struck them down? The absence of supporting information does not help the majority find support. Silence does not show or tend to show a consensus that a private self-defense right (strong enough to strike down a handgun ban) is "deeply rooted in this Nation's history and tradition."
     In sum, the Framers did not write the Second Amendment in order to protect a private right of armed self-defense. There has been, and is, no consensus that the right is, or was, "fundamental." No broader constitutional interest or principle supports legal treatment of that right as fundamental. To the contrary, broader constitutional concerns of an institutional nature argue strongly against that treatment.
     Moreover, nothing in 18th-, 19th-, 20th-, or 21st-century history shows a consensus that the right to private armed self-defense, as described in Heller, is "deeply rooted in this Nation's history or tradition" or is otherwise "fundamental." Indeed, incorporating the right recognized in Heller may change the law in many of the 50 States. Read in the majority's favor, the historical evidence is at most ambiguous. And, in the absence of any other support  for its conclusion, ambiguous history cannot show that the Fourteenth Amendment incorporates a private right of self-defense against the States.
Questions for Discussion
1. Why does Justice Alito conclude that the right to bear arms is  a fundamental right that is incorporated into the Fourteenth Amendment.                                                                            2.  Can you explain why Justices Stevens and  Breyer disagree with Justice Alito?
3.  Justice Alito heavily relies on historical analysis to determine that the right to bear arms is a fundamental right. What evidence supports his conclusion? Why do Justices Stevens and Breyer question whether the Court should rely on history in determining whether there is a fundamental right to bear arms?

CHAPTER THREE
DOES KILLING THROUGH  LETHAL INJECTION CONSTITUTE CRUEL AND UNUSUAL PUNISHMENT?

BAZE V. REES

____U.S.____ (2008)

Opinion by: Roberts, J. 
Facts                                                                                                                                                                                      Like 35 other States and the Federal Government, Kentucky has chosen to impose capital punishment for certain crimes. As is true with respect to each of these States and the Federal Government, Kentucky has  altered its method of execution over time to more humane means of carrying out the sentence. That progress has led to the use of lethal injection by every jurisdiction that imposes the death penalty.
     Petitioners in this case -- each convicted of double homicide -- acknowledge that the lethal injection procedure, if applied as intended, will result in a humane death. They nevertheless contend that the lethal injection protocol is unconstitutional under the Eighth Amendment's ban on "cruel and unusual punishments," because of the risk that the protocol's terms might not be properly followed, resulting in significant pain. They propose an alternative protocol, one that they concede has not been adopted by any State and has never been tried.
      By the middle of the 19th century, "hanging was the 'nearly universal form of execution' in the United States." In 1888, following the recommendation of a commission empaneled by the Governor to find "'the most humane and practical method known to modern science of carrying into effect the sentence of death,'" New York became the first State to authorize electrocution as a form of capital punishment. By 1915, 11 other States had followed suit,  motivated by the "well-grounded belief that electrocution is less painful and more humane than hanging." 
     Electrocution remained the predominant mode of execution for nearly a century, although several methods, including hanging, firing squad, and lethal gas were in use at one time. Following the 9-year hiatus in executions that ended with our decision in Gregg v. Georgia,  however, state legislatures began responding to public calls to reexamine electrocution as a means of assuring a humane death. In 1977, legislators in Oklahoma, after consulting with the head of the anesthesiology department at the University of Oklahoma College of Medicine, introduced the first bill proposing lethal injection as the State's method of execution.  A total of 36 States have now adopted lethal injection as the exclusive or primary means of implementing the death penalty, making it by far the    most prevalent  method of execution in the United States. In twenty-six states it is the exclusive method of execution. It is also the method used by the Federal Government.                 
     Of these 36 States, at least 30 (The first drug, sodium thiopental (also known as Pentathol), is a fast-acting barbiturate sedative that induces a deep, comalike unconsciousness when given in the amounts used for lethal injection. The second drug, pancuronium bromide (also  known as Pavulon), is a paralytic agent that inhibits all muscular-skeletal movements and, by paralyzing the diaphragm, stops respiration.  Potassium chloride, the third drug, interferes with the electrical signals that stimulate the contractions of the heart, inducing cardiac arrest. The proper administration of the first drug ensures that the prisoner does not experience any pain associated with the paralysis and cardiac arrest caused by the second and third drugs. 
       Kentucky replaced electrocution with lethal injection in 1998. The Kentucky statute does not specify the drugs or categories of drugs to be used during an execution, instead mandating that "every death sentence shall be executed by continuous intravenous injection of a substance or combination of substances sufficient to cause death."  Prisoners sentenced before 1998 have the option of electing either electrocution or lethal injection, but lethal injection is the default if -- as is the case with petitioners -- the prisoner refuses to make a choice at least 20 days before the scheduled execution.  If a court invalidates Kentucky's lethal injection method, Kentucky law provides that the method of execution will revert to electrocution. 
    Shortly after the adoption of lethal injection, officials working for the Kentucky Department of Corrections set about developing a written protocol to comply with the requirements of the law. Kentucky's protocol called for the injection of 2 grams of sodium thiopental, 50 milligrams of pancuronium bromide, and 240 milliequivalents of potassium chloride. In 2004, as a result of this litigation, the department chose to increase the amount of sodium thiopental from 2 grams to 3 grams.  Between injections, members of the execution team flush the intravenous (IV) lines with 25 milligrams of saline to prevent clogging of the lines by precipitates that may form when residual sodium thiopental comes into contact with pancuronium bromide.  The protocol reserves responsibility for inserting the IV catheters to qualified personnel having at least one year of professional experience. Currently, Kentucky uses a certified phlebotomist and an emergency medical   technician (EMT) to perform the venipunctures necessary for the catheters.  They have up to one hour to establish both primary and secondary peripheral intravenous sites in the arm, hand, leg, or foot of the inmate.  Other personnel are responsible for mixing the solutions containing the three drugs and loading them into syringes. 
     Kentucky's execution facilities consist of the execution chamber, a control room separated by a one-way window, and a witness room. The warden and deputy warden remain in the execution chamber with the prisoner, who is strapped to a gurney. The execution team administers the drugs remotely from the control room through five feet of IV tubing.  If, as determined by the warden and deputy warden through visual inspection, the prisoner is not unconscious within 60 seconds following the delivery of the sodium thiopental to the primary IV site, a new 3-gram dose of thiopental is administered to the secondary site before injecting the pancuronium and potassium chloride.  In addition to assuring that the first dose of thiopental is successfully administered, the warden and deputy warden also watch for any problems with the IV catheters and tubing.
    A physician is present to assist in any effort to revive the prisoner in the event of a last-minute stay of execution. By statute, however, the physician is prohibited from participating in the "conduct of an execution," except to certify the cause of death. An electrocardiogram (EKG) verifies the death of the prisoner. Only one Kentucky prisoner, Eddie Lee Harper, has been executed since the Commonwealth adopted lethal injection. There were no reported problems at Harper's execution.
     Petitioners Ralph Baze and Thomas C. Bowling were each convicted of two counts   of capital murder and sentenced to death. The Kentucky Supreme Court upheld their convictions and sentences on direct appeal After exhausting their state and federal collateral remedies, Baze and Bowling sued three state officials in the Franklin Circuit Court for the Commonwealth of Kentucky, seeking to have Kentucky's lethal  injection protocol declared unconstitutional. After a 7-day bench trial during which the trial court received the testimony of approximately 20 witnesses, including numerous experts, the court upheld the protocol, finding there to be minimal risk of various claims of improper administration of the protocol.  On appeal, the Kentucky Supreme Court stated that a method of execution violates the Eighth Amendment when it "creates a substantial risk of wanton and unnecessary infliction of pain, torture or lingering death." Applying that standard, the court affirmed.                                                                                                     Issue                                                                                                                                                                                       We granted certiorari to determine whether Kentucky's lethal injection protocol satisfies the Eighth Amendment. ….
Reasoning
The Eighth Amendment to the Constitution, applicable to the States through the Due Process Clause of the Fourteenth Amendment,  provides that "[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." We begin with the principle, settled by Gregg, that capital punishment is constitutional. . It necessarily follows that there must be a means of carrying it out. Some risk of pain is inherent in any method of execution -- no matter how humane -- if only from the prospect of error in following the required procedure. It is clear, then, that the Constitution does not demand the avoidance of all risk of pain in carrying out executions.
     Petitioners do not claim that it does. Rather, they contend that the Eighth Amendment prohibits procedures that create an "unnecessary risk" of pain. Specifically, they argue that courts must evaluate "(a) the severity of pain risked, (b) the likelihood of that pain occurring, and (c) the extent to which alternative means are feasible, either by modifying existing execution procedures or adopting alternative procedures." Petitioners envision that the quantum of risk necessary to make out an Eighth Amendment claim will vary according to the severity of the pain and the availability of alternatives but that the risk must be "significant" to trigger Eighth Amendment scrutiny. 
     Kentucky responds that this "unnecessary risk" standard is tantamount to a requirement that States adopt the "'least risk'" alternative in carrying out an execution, a standard the Commonwealth contends will cast recurring constitutional doubt on any procedure adopted by the States.  Instead, Kentucky urges the Court to approve the "'substantial risk'" test used by the courts below. 
     This Court has never invalidated a State's chosen procedure for carrying out a sentence of death as the infliction of cruel and unusual punishment. In Wilkerson v. Utah, we upheld a sentence to death by firing squad imposed by a territorial court, rejecting the argument that such a sentence constituted cruel and unusual punishment.  We noted there the difficulty of "defin[ing] with exactness the extent of the constitutional provision which provides that cruel and unusual punishments shall not be inflicted." Rather than undertake such an effort, the Wilkerson Court simply noted that "it is safe to affirm that punishments of torture, . . . and all others in the same line of unnecessary cruelty,  are forbidden" by the Eighth Amendment. By way of example, the Court cited cases from England in which "terror, pain, or disgrace were sometimes superadded" to the sentence, such as where the condemned was "embowelled alive, beheaded, and   quartered," or instances of "public dissection in murder, and burning alive." n contrast, we observed that the firing squad was routinely used as a method of execution for military officers.  What each of the forbidden punishments had in common was the deliberate infliction of pain for the sake of pain -- "superadd[ing]" pain to the death sentence through torture and the like.
     We carried these principles further in In re Kemmler. There we rejected an opportunity to incorporate the Eighth Amendment against the States in a challenge to the first execution by electrocution, to be carried out by the State of New York. In passing over that question, however, we observed that "[p]unishments are cruel when they involve torture or a lingering death; but the punishment of death is not cruel within the meaning of that word as used in the Constitution. It implies there something inhuman and barbarous, something more than the mere extinguishment of life." We noted that the New York statute adopting electrocution as a method of execution "was passed in the effort to devise a more humane method of reaching the result." 
     Petitioners do not claim that lethal injection or the proper administration of the particular protocol adopted by Kentucky by themselves constitute the cruel or wanton infliction of pain. Quite the contrary, they concede that "if performed properly," an execution carried out under Kentucky's procedures would be "humane and constitutional." That is because, as counsel for petitioners admitted at oral argument, proper administration of the first drug, sodium thiopental, eliminates any meaningful risk that a prisoner would experience pain from the subsequent injections of pancuronium and potassium chloride.                                                                                                                      
     Instead, petitioners claim that there is a significant risk that the procedures will not be properly followed -- in particular, that the sodium thiopental will not be properly administered to achieve its intended effect -- resulting in severe pain when the other chemicals are administered. Our cases recognize that subjecting individuals to a risk of future harm -- not simply actually inflicting pain -- can qualify as cruel and unusual punishment. To establish that such exposure violates the Eighth Amendment, however, the conditions presenting the risk must be "sure or very likely to cause serious illness and needless suffering," and give rise to "sufficiently imminent dangers." We have explained that to prevail on such a claim there must be a "substantial risk of serious harm," an "objectively intolerable risk of harm" that prevents prison officials from pleading that they were "subjectively blameless for purposes of the Eighth Amendment."                           
     Simply because an execution method may result in pain, either by  accident or as an inescapable consequence of death, does not establish the sort of "objectively intolerable risk of harm" that qualifies as cruel and unusual.  In Louisiana ex rel. Francis v. Resweber, a plurality of the Court upheld a second attempt at executing a prisoner by electrocution after a mechanical malfunction had interfered with the first attempt. The principal opinion noted that "[a]ccidents happen for which no man is to blame," and concluded that such an accident, with no suggestion of malevolence," did not give rise to an Eighth Amendment violation.                                                                                                          
     As Justice Frankfurter noted in a separate opinion based on the Due Process Clause, however, "a hypothetical situation" involving "a series of abortive attempts at electrocution" would present a different case.  In terms of our present Eighth Amendment analysis, such a situation -- unlike an "innocent misadventure," -- would demonstrate an "objectively intolerable risk of harm" that officials may not ignore. In other words, an isolated mishap alone does not give rise to an Eighth Amendment violation, precisely because such an event, while regrettable, does not suggest cruelty, or that the procedure at issue gives rise to a "substantial  risk of serious harm." 
     Much of petitioners' case rests on the contention that they have identified a significant risk of harm that can be eliminated by adopting alternative procedures, such as a one-drug protocol that dispenses with the use of pancuronium and potassium chloride, and additional monitoring by trained personnel to ensure that the first dose of sodium thiopental has been adequately delivered. Given what our cases have said about the nature of the risk of harm that is actionable under the Eighth Amendment, a condemned prisoner cannot successfully challenge a State's method of execution merely by showing a slightly or marginally safer alternative.
     Permitting an Eighth Amendment violation to be established on such a showing would threaten to transform courts into boards of inquiry charged with determining "best practices" for executions, with each ruling supplanted by another round of litigation touting a new and improved methodology. Such an approach finds no support in our cases, would embroil the courts in ongoing scientific controversies beyond their expertise, and would substantially intrude on the role of state legislatures in implementing their execution  procedures -- a role that by all accounts the States have fulfilled with an earnest desire to provide for a progressively more humane manner of death. Accordingly, we reject petitioners' proposed "unnecessary risk" standard, as well as the dissent's "untoward" risk  variation. 
      Instead, the proffered alternatives must effectively address a "substantial risk of serious harm." To qualify, the alternative procedure must be feasible, readily implemented, and in fact significantly reduce a substantial risk of severe pain. If a State refuses to adopt such an alternative in the face of these documented advantages, without a legitimate penological justification for adhering to its current method of execution, then a State's refusal to change its method can be viewed as "cruel and unusual" under the Eighth Amendment. 
     In applying these standards to the facts of this case, we note at the outset that it is difficult to regard a practice as "objectively intolerable" when it is in fact widely tolerated. Thirty-six States that sanction capital punishment have adopted lethal injection as the preferred method of execution. The Federal Government uses lethal injection as well. his broad consensus goes not just to the method of execution, but also to the specific three-drug combination used by Kentucky. Thirty States, as well as the Federal Government, use a series of sodium thiopental, pancuronium bromide, and potassium chloride, in varying amounts. No State uses or has ever used the alternative one-drug protocol belatedly urged by petitioners. This  consensus is probative  but not conclusive with respect to that aspect of the alternatives proposed by petitioners.
     In order to meet their "heavy burden" of showing that Kentucky's procedure is "cruelly inhumane," petitioners point to numerous aspects of the protocol that they contend create opportunities for error. Their claim hinges on the improper administration of the first drug, sodium thiopental. It is uncontested that, failing a proper dose of sodium thiopental that would render the prisoner unconscious, there is a substantial, constitutionally unacceptable risk of suffocation from the administration of pancuronium bromide and pain from the injection of potassium chloride.  We agree with the state trial court and State Supreme Court, however, that petitioners have not shown that the risk of an inadequate dose of the first drug is substantial. And we reject the argument that the Eighth Amendment requires Kentucky to adopt the untested alternative procedures petitioners have identified.
     Petitioners contend that there is a risk of improper administration of thiopental because the doses are difficult to mix into solution form and load into syringes; because the protocol fails to establish a rate of injection, which could lead to a failure of the IV; because it is possible that the IV catheters will infiltrate into surrounding tissue, causing an inadequate dose to be delivered to the vein; because of inadequate  facilities and training; and because Kentucky has no reliable means of monitoring the anesthetic depth of the prisoner after the sodium thiopental has been administered. 
    As for the risk that the sodium thiopental would be improperly prepared, petitioners contend that Kentucky employs untrained personnel who are unqualified to calculate and mix an adequate dose, especially in light of the omission of volume and concentration amounts from the written protocol. The state trial court, however, specifically found that "[i]f the manufacturers' instructions for reconstitution of Sodium Thiopental are followed, . . . there would be minimal risk of improper mixing, despite converse testimony that a layperson would have difficulty performing this task." We cannot say that this finding is clearly erroneous, particularly when that finding is substantiated by expert testimony describing the task of reconstituting powder sodium thiopental into solution form as "[n]ot difficult at all. . . . You take a liquid, you inject it into a vial with the powder, then you shake it up  until the powder dissolves and, you're done. The instructions are on the package insert." 
     Likewise, the asserted problems related to the IV lines do not establish a sufficiently substantial risk of harm to meet the requirements of the Eighth Amendment. Kentucky has put in place several important safeguards to ensure that an adequate dose of sodium thiopental is delivered to the condemned prisoner. The most significant of these is the written protocol's requirement that members of the IV team must have at least one year of professional experience as a  certified medical assistant, phlebotomist, EMT, paramedic, or military corpsman. Kentucky currently uses a phlebotomist and an EMT, personnel who have daily experience establishing IV catheters for inmates in Kentucky's prison population. Moreover, these IV team members, along with the rest of the execution team, participate in at least 10 practice sessions per year.  These sessions, required by the written protocol, encompass a complete walk-through of the execution procedures, including the siting of IV catheters into volunteers.  In addition, the protocol calls for the IV team to establish both primary and backup lines and to prepare two sets of the lethal injection drugs before the execution commences. These redundant measures ensure that if an insufficient dose of sodium thiopental is initially administered through the primary line, an additional dose can be given through the backup line before the last two drugs are injected. 
     The IV team has one hour to establish both the primary and backup IVs, a length of time the trial court found to be "not excessive but rather necessary," contrary to petitioners' claim that using an IV inserted after any "more than ten or fifteen minutes of unsuccessful attempts is dangerous because the IV is almost certain to be unreliable,"  And, in any event, merely because the protocol gives the IV team one hour to establish intravenous access does not mean that team members are required to spend the entire hour in a futile attempt to do so. The qualifications of the IV team also substantially reduce the risk of IV infiltration.
     In addition, the presence of the warden and deputy warden in the execution chamber with the prisoner allows them to watch for signs of IV problems, including infiltration. Three of the Commonwealth's medical experts testified that identifying signs of infiltration would be "very obvious," even to the average person, because of the swelling that would result. Kentucky's protocol specifically requires the warden to redirect the flow of chemicals to the backup IV site if the prisoner does not lose consciousness within 60 seconds. In light of these safeguards, we cannot say that the risks identified by petitioners are so substantial or imminent as to amount to an Eighth Amendment violation.
     Nor does Kentucky's failure to adopt petitioners' proposed alternatives demonstrate that the Commonwealth's execution procedure is cruel and unusual.
First, petitioners contend that Kentucky could switch from a three-drug protocol to a one-drug protocol by using a single dose of sodium thiopental or other barbiturate. That alternative was not proposed to the state courts below.  As a result, we are left without any findings on the effectiveness of petitioners' barbiturate-only protocol, despite scattered references in the trial testimony to the sole use of sodium thiopental or pentobarbital as a preferred method of execution. 
     In any event, the Commonwealth's continued use of the three-drug protocol cannot be viewed as posing an "objectively intolerable risk" when no other State has adopted the one-drug method and petitioners proffered no study showing that it is an equally effective manner of imposing a death sentence. Indeed, the State of Tennessee, after reviewing its execution procedures, rejected a proposal to adopt a one-drug protocol using sodium thiopental. The State concluded that the one-drug alternative would take longer than the three-drug method and that the "required dosage of sodium thiopental would be less predictable and more variable when it is used as the sole mechanism for producing death . . . ." We need not endorse the accuracy of those conclusions to note simply that the comparative efficacy of a one-drug method of execution is not so well established that Kentucky's failure to adopt it constitutes a violation of the Eighth Amendment.
     Petitioners also contend that Kentucky should omit the second drug, pancuronium bromide, because it serves no therapeutic purpose while suppressing muscle movements that could reveal an inadequate administration of the first drug. The state trial court, however, specifically found that pancuronium serves two purposes. First, it prevents involuntary physical movements during unconsciousness  that may accompany the injection of potassium chloride. The Commonwealth has an interest in preserving the dignity of the procedure, especially where convulsions or seizures could be misperceived as signs of consciousness or distress. Second, pancuronium stops respiration, hastening death.  Kentucky's decision to include the drug does not offend the Eighth Amendment. 5 
      Petitioners' barbiturate-only protocol, they contend, is not untested; it is used routinely by veterinarians in putting animals to sleep. Moreover, 23 States, including Kentucky, bar veterinarians from using a neuromuscular paralytic agent like pancuronium bromide, either expressly or, like Kentucky, by specifically directing the use of a drug like sodium pentobarbital.. If pancuronium is too cruel for animals,  the argument goes, then it must be too cruel for the condemned inmate. Whatever rhetorical force the argument carries, it overlooks the States' legitimate interest in providing   for a quick, certain death. In the Netherlands, for example, where physician-assisted euthanasia is permitted, the Royal Dutch Society for the Advancement of Pharmacy recommends the use of a muscle relaxant (such as pancuronium dibromide) in addition to thiopental in order to prevent a prolonged, undignified death. That concern may be less compelling in the veterinary context, and in any event other methods approved by veterinarians -- such as stunning the animal or severing its spinal cord-- make clear that veterinary practice for animals is not an appropriate guide to humane practices for humans.
     Petitioners also fault the Kentucky protocol for lacking a systematic mechanism for monitoring the "anesthetic  depth" of the prisoner. Under petitioners' scheme, qualified personnel would employ monitoring equipment, such as a Bispectral Index (BIS) monitor, blood pressure cuff, or EKG to verify that a prisoner has achieved sufficient unconsciousness before injecting the final two drugs. The visual inspection performed by the warden and deputy warden, they maintain, is an inadequate substitute for the more sophisticated procedures they envision. 
    At the outset, it is important to reemphasize that a proper dose of thiopental obviates the concern that a prisoner will not be sufficiently sedated. All the experts who testified at trial agreed on this point. The risks of failing to adopt additional monitoring procedures are thus even more "remote" and attenuated than the risks posed by the alleged inadequacies of Kentucky's procedures designed to ensure the delivery of thiopental.                          
     But more than this, Kentucky's expert testified that a blood pressure cuff would have no utility in assessing the level of the prisoner's unconsciousness following the introduction  of sodium thiopental, which depresses circulation. Furthermore, the medical community has yet to endorse the use of a BIS monitor, which measures brain function, as an indication of anesthetic awareness.The asserted need for a professional anesthesiologist to interpret the BIS monitor readings is nothing more than an argument against the entire procedure, given that both Kentucky law, and the American Society of Anesthesiologists' own ethical guidelines,  prohibit anesthesiologists from participating in capital punishment. Nor is it pertinent that the use of a blood pressure cuff and EKG is "the standard of care in surgery requiring anesthesia," as the dissent points out. Petitioners have not shown that these supplementary procedures, drawn from a different context, are necessary to avoid a substantial risk of suffering.
      The dissent believes that rough-and-ready tests for checking consciousness -- calling the inmate's name, brushing his eyelashes, or presenting him with strong, noxious odors -- could materially decrease the risk of administering the second and third drugs before the sodium thiopental has taken effect. Again, the risk at issue is already attenuated, given the steps Kentucky has taken to ensure the proper administration of the first drug. Moreover, the scenario the dissent posits involves a level of unconsciousness allegedly sufficient to avoid detection of improper administration of the anesthesia under Kentucky's procedure, but not sufficient to prevent pain.  There is no indication that the basic tests the dissent advocates can make such fine distinctions. If these tests are effective only in determining whether the sodium thiopental has entered the inmate's bloodstream, the record confirms  that the visual inspection of the IV site under Kentucky's procedure achieves that objective. 
Holding                                                                                                                                 Reasonable people of good faith disagree on the morality and efficacy of capital punishment, and for many who oppose it, no method of execution would ever be acceptable. But as Justice Frankfurter stressed in Resweber, "[o]ne must be on guard against finding in personal disapproval a reflection of more or less prevailing condemnation." This Court has ruled that capital punishment is not prohibited under our Constitution, and that the States may enact laws specifying that sanction.  “[T]he power of a State to pass laws means little if the State cannot enforce them." State efforts to implement capital punishment must certainly comply with the Eighth Amendment, but what that Amendment prohibits is wanton exposure to "objectively intolerable risk," not simply the possibility of pain.
     Kentucky has adopted a method of execution believed to be the most humane available, one it shares with 35 other States. Petitioners agree that, if administered as intended, that procedure will result in a painless death. The risks of maladministration they have suggested -- such as improper mixing of chemicals and improper setting of IVs by trained and experienced personnel -- cannot remotely be characterized as "objectively intolerable." Kentucky's decision to adhere to its protocol despite these asserted risks, while adopting safeguards to protect against them, cannot be viewed as probative of the wanton infliction of pain under the Eighth Amendment.  Finally, the alternative that petitioners belatedly propose has problems of its own, and has never been tried by a single State.                                                                                                                      
      Throughout our history, whenever a method of execution has been challenged in this Court as cruel and unusual, the Court has rejected the challenge. Our society has nonetheless steadily moved to more humane methods of carrying out capital punishment. The firing squad, hanging, the electric chair, and the gas chamber have each in turn given way to more humane methods, culminating in today's consensus on lethal injection. The broad framework of the Eighth Amendment has accommodated this progress toward more humane methods of execution, and our approval of a particular method in the past has not precluded legislatures from taking the steps they deem appropriate, in light of new developments, to ensure humane capital punishment. There is no reason to suppose that today's decision will be any different.  The judgment below concluding that Kentucky's procedure is consistent with the Eighth Amendment is, accordingly, affirmed.
Stevens, J. concurring 
When we granted certiorari in this case, I assumed that our decision would bring the debate about lethal injection as a method of execution to a close. It now seems clear that it will not. The question whether a similar three-drug protocol may be used in other States remains open, and may well be answered differently in a future case on the basis of a more complete record. Instead of ending the controversy, I am now convinced that this case will  generate debate not only about the constitutionality of the three-drug protocol, and specifically about the justification for the use of the paralytic agent, pancuronium bromide, but also about the justification for the death penalty itself.
    Because it masks any outward sign of distress, pancuronium bromide creates a risk that the inmate will suffer excruciating pain before death occurs. There is a general understanding among veterinarians that the risk of pain is sufficiently serious that the use of the drug should be proscribed when an animal's life is being terminated. As a result of this understanding among  knowledgeable professionals, several States -- including Kentucky -- have enacted legislation prohibiting use of the drug in animal euthanasia. It is unseemly -- to say the least -- that Kentucky may well kill petitioners using a drug that it would not permit to be used on their pets. Use of pancuronium  bromide is particularly disturbing because -- as the trial court specifically found in this case -- it serves "no therapeutic purpose."  The   drug's primary use is to prevent involuntary muscle movements, and its secondary use is to stop respiration. In my view, neither of these purposes is sufficient to justify the risk inherent in the use of the drug.
     The plurality believes that preventing involuntary movement is a legitimate justification for using pancuronium bromide because "[t]he Commonwealth has an interest in preserving the dignity of the procedure, especially where convulsions or seizures could be misperceived as signs of consciousness or distress." This is a woefully inadequate justification. Whatever minimal interest there may be in ensuring that a condemned inmate dies a dignified death,  and that witnesses to the execution are not made uncomfortable by an incorrect belief (which could easily be corrected) that the inmate is in pain, is vastly outweighed by the risk that the inmate is actually experiencing excruciating pain that no one can detect. Nor is there any necessity for pancuronium bromide to be included in the cocktail to inhibit respiration when it is immediately followed by potassium chloride, which causes death quickly by stopping the inmate's heart.
     Moreover, there is no nationwide endorsement of the use of pancuronium bromide that merits any special presumption of respect. While state legislatures have approved lethal injection as a humane method of execution, the majority have not enacted legislation specifically approving the use of pancuronium  bromide, or any given combination of drugs. And when the Colorado Legislature focused on the issue, it specified a one-drug protocol consisting solely of sodium thiopental. In the majority of States that use the three-drug protocol, the drugs were selected by unelected Department of Correction officials with no specialized medical knowledge and without the benefit of expert assistance or guidance. As such, their drug selections are not entitled to the kind of deference afforded legislative decisions. 
      Nor should the failure of other state legislatures, or of Congress, to outlaw the use of the drug on condemned prisoners be viewed as a nationwide  endorsement of an unnecessarily dangerous practice. Even in those States where the legislature specifically approved the use of a paralytic agent, review of the decisions that led to the adoption of the three-drug protocol has persuaded me that they are the product of "'administrative convenience'" and a "stereotyped reaction" to an issue, rather than a careful analysis of relevant considerations favoring or disfavoring a conclusion.). Indeed, the trial court found that "the various States simply fell in line" behind Oklahoma, adopting the protocol without any critical analysis of whether it was the best available alternative. In my view, therefore, States wishing to decrease the risk that future litigation will delay executions or invalidate their protocols would do well to reconsider their continued use of pancuronium bromide. 
     The thoughtful opinions written in this case have persuaded me that current decisions by state legislatures, by the Congress of the United States, and by this Court to retain the death penalty as a part of our law are the product of habit and inattention rather than an acceptable deliberative process that weighs the costs and risks of administering that penalty against its identifiable benefits, and rest in part on a faulty assumption about the Retributive force of the death penalty.
     We…[have] identified three societal purposes  for death as a sanction: incapacitation,  deterrence, and retribution. In the past three decades, however, each of these rationales has been called into question.
     While incapacitation may have been a legitimate rationale in 1976, the recent rise in statutes providing for life imprisonment without the possibility of parole in forty-eight States demonstrates that incapacitation is neither a necessary nor a sufficient justification for the death penalty.  Moreover, a recent poll indicates that support for the death penalty drops significantly when life without the possibility of parole is presented as an alternative option. And the available sociological evidence suggests that juries are less likely to impose the death penalty when life without parole is available as a sentence. 
       The legitimacy of deterrence as an acceptable justification for the death penalty is also questionable, at best. Despite 30 years of empirical research in the area, there remains no reliable statistical evidence that capital punishment in fact deters potential offenders. In the absence of such evidence, deterrence cannot serve as a sufficient penological justification for this uniquely severe and irrevocable  punishment. 
      We are left, then, with retribution as the primary rationale for imposing the death penalty. And indeed, it is the retribution rationale that animates much of the remaining enthusiasm for the death penalty. ….Our Eighth Amendment jurisprudence has narrowed the class of offenders eligible for the death penalty to include only those who have committed outrageous crimes defined by specific aggravating factors. It is the cruel treatment of victims that provides the most persuasive arguments for prosecutors seeking the death penalty. A natural response to such heinous crimes is a thirst for vengeance. 
     At the same time, however ….our society has moved away from public and painful retribution towards ever more humane forms of punishment. State-sanctioned killing is therefore becoming more and more anachronistic. In an attempt to bring executions in line with our evolving standards of decency, we have adopted increasingly less painful methods of execution, and then declared previous methods barbaric and archaic. But by requiring that an execution be relatively painless, we necessarily protect the inmate from enduring any punishment that is comparable to the suffering inflicted on his victim. This trend, while appropriate and required by the Eighth Amendment's prohibition on cruel and unusual punishment, actually undermines the very premise on which public approval of the retribution rationale is based. 
     Full recognition of the diminishing force of the principal rationales for retaining the death penalty should lead this Court and legislatures to reexamine the question. "[i]s it time to  Kill the Death Penalty?" he time for a dispassionate, impartial comparison of the enormous costs that death penalty litigation imposes  on society with the b enefits that it produces has surely arrived. 
     “[A] penalty may be cruel and unusual because it is excessive and serves no valid legislative purpose. Our cases holding that certain sanctions are "excessive," and therefore prohibited by the Eighth Amendment, have relied heavily on "objective criteria," such as legislative enactments.  In those opinions we acknowledged that "objective evidence, though of great importance, did not 'wholly determine' the controversy, 'for the Constitution contemplates that in the end our own judgment will be brought to bear on the question of the acceptability of the death   
     Our decisions in 1976 upholding the constitutionality of the death penalty relied heavily on our belief that adequate procedures were in place that would avoid the danger of discriminatory application identified by Justice Douglas' opinion in Furman and of excessiveness identified by Justices Brennan and Marshall. In subsequent years a number of our decisions relied on the premise that "death is different" from every other form of punishment to justify rules minimizing the risk of error in capital cases.. Ironically, however, more recent cases have endorsed procedures that provide less protections to capital defendants than to ordinary offenders.
    Of special concern to me are rules that deprive the defendant of a trial by jurors representing a fair cross section of the community. Litigation involving both challenges for cause and peremptory challenges has persuaded me that the process of obtaining a "death qualified jury" is really a procedure that has the purpose and effect of obtaining a jury that is biased in favor of conviction. The prosecutorial concern that death verdicts would rarely be returned by 12 randomly selected jurors should be viewed as objective evidence supporting the conclusion that the penalty is excessive. 
     Another serious concern is that the risk of error in capital cases may be greater than in other cases because the facts are often so disturbing that   the interest in making sure the crime does not go unpunished may overcome residual doubt concerning the identity of the offender. Our former emphasis on the importance of ensuring that decisions in death cases be adequately supported by reason rather than emotion, has been undercut by more recent decisions placing a thumb on the prosecutor's side of the scales. Thus, in Payne v. Tennessee, the Court overruled earlier cases and held that "victim impact" evidence relating to the personal characteristics of the victim and the emotional  impact of the crime on the victim's family is admissible despite the fact that it sheds no light on the question of guilt or innocence or on the moral culpability of the defendant, and thus serves no purpose other than to encourage jurors to make life or death decisions on the basis of emotion rather than reason.
    A third significant concern is the risk of discriminatory application of the death penalty. While that risk has been dramatically reduced, the Court has allowed it to continue to play an unacceptable role in capital cases. see also Evans v. State, 914 A.2d 25, 64 (2006) (affirming a death sentence despite the existence of a study showing that "the death penalty is statistically more likely to be pursued against a black person who murders a white victim than against a defendant in any other racial combination").
  Finally, given the real risk of error in this class of cases, the irrevocable nature of the consequences is of decisive importance to me. Whether or not any innocent defendants have actually been executed, abundant evidence accumulated in recent years has resulted in the exoneration of an unacceptable number of defendants found guilty of capital offenses. The risk of executing innocent defendants can be entirely eliminated by treating any penalty more severe than life imprisonment without the possibility of parole as constitutionally excessive.
     In sum, just as Justice White ultimately based his conclusion in Furman on his extensive exposure to countless cases for which death is the authorized penalty, I have relied on my own experience in reaching the conclusion that the imposition of the death penalty represents "the pointless and needless extinction of life with only marginal contributions to any discernible social or public purposes. A penalty with such negligible returns to the State [is] patently excessive and cruel and unusual punishment violative  of the Eighth Amendment." The conclusion that I have reached with regard to the constitutionality of the death penalty itself makes my decision in this case particularly difficult. It does not, however, justify a refusal to respect precedents that remain a part of our law. This Court has held that the death penalty is constitutional, and has established a framework for evaluating the constitutionality of particular methods of execution. Under those precedents….I am persuaded that the evidence adduced by petitioners fails to prove that Kentucky's lethal injection protocol violates the Eighth Amendment. Accordingly, I join the Court's judgment.

Scalia, J. with whom Thomas, J. joins, concurring in the judgment.
 
      Consistent with the original understanding of the Cruel and Unusual Punishments Clause, this Court's cases have repeatedly taken the view that the Framers intended to prohibit torturous modes of punishment akin to those that formed the historical backdrop of the Eighth Amendment. …We have never suggested that a method of execution is "cruel and unusual" within the meaning of the Eighth Amendment simply because it involves a risk of pain -- whether "substantial," "unnecessary," or "untoward" -- that could be reduced by adopting alternative procedures. … It strains credulity to suggest that the defining characteristic of burning at the stake, disemboweling, drawing and quartering, beheading, and the like was that they involved risks of pain that could be eliminated by using alternative methods of execution. Quite plainly, what defined these punishments was that they were designed to inflict torture as a way of enhancing a death sentence; they were intended to produce a penalty worse than death, to accomplish something "more than the mere extinguishment of life." The evil the Eighth Amendment targets is intentional infliction of gratuitous pain, and that is the standard our method-of-execution cases have explicitly or implicitly invoked.
     It is not a little ironic -- and telling -- that lethal injection, hailed just a few years ago as the humane alternative in light of which every other method of execution was deemed an unconstitutional relic of the past, is the subject of today's challenge. It appears the Constitution is "evolving" even faster than I suspected. And it is obvious that, for some who oppose capital punishment on policy grounds, the only acceptable end point of the evolution is for this Court, in an exercise of raw judicial power unsupported by the text or history of the Constitution, or even by a contemporary moral consensus, to strike down the death penalty as cruel and unusual in all circumstances. In the meantime, though, the next best option for those seeking to abolish the death penalty is to embroil the States in never-ending litigation concerning the adequacy of their execution procedures. But far from putting an end to abusive litigation in this area, and thereby vindicating in some small measure the States' "significant interest in meting out a sentence of death in a timely fashion," today's decision is sure to engender more litigation. At what point does a risk become "substantial"? Which alternative procedures are "feasible" and "readily implemented"? When is a reduction in risk "significant"? What penological justifications are "legitimate"? Such are the questions the lower courts will have to grapple with in the wake of today's decision. Needless to say, we have left the States with nothing resembling a bright-line rule.
     Which brings me to yet a further problem with comparative-risk standards: They require courts to resolve medical and scientific controversies that are largely beyond judicial ken. ….We have neither the authority nor the expertise to micromanage the States' administration of the death penalty in this manner. There is simply no reason to believe that "unelected" judges without scientific, medical, or penological training are any better suited to resolve the delicate issues surrounding the administration of the death penalty than are state administrative personnel specifically charged with the task….To the extent that there is any comparative element to the inquiry, it should be limited to whether the challenged method inherently inflicts "The fact that [lethal gas] is less painful and more humane than hanging is all that  s required to refute completely the charge that it constitutes cruel and unusual punishment within the meaning of this expression as used in [the Eighth Amendment]").
     Judged under the proper standard, this is an easy case. It is undisputed that Kentucky adopted its lethal injection protocol in an effort to make capital punishment more humane, not to add elements of terror, pain, or disgrace to the death penalty. And it is undisputed that, if administered properly, Kentucky's lethal injection protocol will result in a swift and painless death. …[T]he risk of negligence in implementing a death-penalty procedure . . . does not establish a cognizable Eighth Amendment claim." Because Kentucky's lethal injection protocol is designed to eliminate pain rather than to inflict  it, petitioners' challenge must fail. I accordingly concur in the Court's judgment affirming the decision below.


Ginsburg, J. with Souter, J. joins dissenting                                                                                                 

It is undisputed that the second and third drugs used in Kentucky's three-drug lethal injection protocol, pancuronium bromide and potassium chloride, would cause a conscious inmate to suffer excruciating pain. Pancuronium bromide paralyzes the lung muscles and results in slow asphyxiation.  Potassium chloride causes burning and intense pain as it circulates throughout the body. Use of pancuronium bromide and potassium chloride  on a conscious inmate,  the plurality recognizes, would be "constitutionally unacceptable." 
     The constitutionality of Kentucky's protocol …turns on whether inmates are adequately anesthetized by the first drug in the protocol, sodium thiopental. Kentucky's system is constitutional, the plurality states, because "petitioners have not shown that the risk of an inadequate dose of the first drug is substantial." I would not dispose of the case so swiftly given the character of the risk at stake. Kentucky's protocol lacks basic safeguards used by other States to confirm that an inmate is unconscious before injection of the second and third drugs. I would vacate and remand with instructions to consider whether Kentucky's omission of those safeguards poses an untoward, readily avoidable risk of inflicting severe and unnecessary pain.
Rare though errors may be, the consequences of a mistake about the condemned  inmate's consciousness are horrendous and effectively undetectable after injection of the second drug. Given the opposing tugs of the degree of risk and magnitude of pain, the critical question here, as I see it, is whether a feasible alternative exists. Proof of "a slightly or marginally safer  alternative" is, as the plurality notes, insufficient. But if readily available measures can materially increase the likelihood that the protocol will cause no pain, a State fails to adhere to contemporary standards of decency if it declines to employ those measures.
     Other than using qualified and trained personnel to establish IV access, however, Kentucky does little to ensure that the inmate receives an effective dose of sodium thiopental. After siting the catheters, the IV team leaves the execution chamber. From that point forward, only the warden and deputy warden remain with the inmate. Neither the warden nor the deputy warden has any medical training. The warden relies on visual observation to determine whether the inmate "appears" unconscious.  In Kentucky's only previous execution by lethal injection, the warden's position allowed him to see the inmate best from the waist down, with only a peripheral view of the inmate's face.  No other check for consciousness occurs before injection of pancuronium bromide. Kentucky's protocol does not include an automatic pause in the "rapid flow" of the drugs,  any of the most basic tests to determine whether the sodium thiopental has worked. No one calls the inmate's name, shakes him, brushes his eyelashes to test for a reflex, or applies a noxious stimulus to gauge his response.
     Nor does Kentucky monitor the effectiveness of the sodium thiopental using readily available equipment, even though the inmate is already connected to an electrocardiogram (EKG). A drop in blood pressure or heart rate after injection   of sodium thiopental would not prove that the inmate is unconscious, but would signal that the drug has entered the inmate's bloodstream. Kentucky's own expert testified that the sodium thiopental should "cause the inmate's blood pressure to become very, very low," and that a precipitous drop in blood pressure would "confir[m]" that the drug was having its expected effect, Use of a blood pressure cuff and EKG, the record shows, is the standard of care in surgery requiring anesthesia. 
    A consciousness check supplementing the warden's visual observation before injection of the second drug is easily implemented and can reduce a risk of dreadful pain. Pancuronium bromide is a powerful paralytic that prevents all voluntary muscle movement. Once it is injected, further monitoring of the inmate's consciousness becomes impractical without sophisticated equipment and training. Even if the inmate were conscious and in excruciating pain, there would be no visible indication. 
     Recognizing the importance of a window between the first and second drugs, other States have adopted safeguards not contained in Kentucky's protocol. Florida pauses between injection of the first and second drugs so the warden can "determine, after consultation, that the inmate is indeed unconscious." The warden does so by touching the inmate's eyelashes, calling his name, and shaking him. If the inmate's consciousness remains in doubt in Florida, "the medical team members will come out from the chemical room and consult in the assessment  of the inmate." During the entire execution, the person who inserted the IV line monitors the IV access point and the inmate's face on closed circuit television. …In California, a member of the IV team brushes the inmate's eyelashes, speaks to him, and shakes him at the halfway point and, again, at the completion of the sodium thiopental   injection. These checks provide a degree of assurance -- missing from Kentucky's protocol -- that the first drug has been properly administered. They are simple and essentially costless to employ, yet work to lower the risk that the inmate will be subjected to the agony of conscious suffocation caused by pancuronium bromide and the searing pain caused by potassium chloride. The record contains no explanation why Kentucky does not take any of these elementary measures.
    The risk that an error administering sodium thiopental would go undetected is minimal, Kentucky urges, because if the drug was mistakenly injected into the inmate's tissue, not a vein, he "would be awake and screaming." That argument ignores aspects of Kentucky's protocol that render passive reliance on obvious signs of consciousness, such as screaming, inadequate to determine whether the inmate is experiencing pain.
     First, Kentucky's use of pancuronium bromide to paralyze the inmate means he will not be able to scream after the second drug is injected, no matter how much pain he is experiencing. …Second, the inmate may receive enough sodium thiopental to mask the most obvious signs of consciousness without receiving a dose sufficient to achieve a surgical plane of anesthesia.  If the drug is injected too quickly, the increase in blood pressure can cause the inmate's veins to burst after a small amount of sodium thiopental has been administered.  Kentucky's protocol does not specify the rate at which sodium thiopental should be injected. The executioner, who does not have any medical training, pushes the drug "by feel" through five feet of tubing. In practice sessions, unlike in an actual execution, there is no resistance on the catheter; thus the executioner's training may lead him to push the drugs too fast. 
     "The easiest and most obvious way to ensure that an inmate is unconscious during an execution," petitioners argued to the Kentucky Supreme Court, "is to check for consciousness prior to injecting pancuronium [bromide]." The court did not address petitioners' argument. I would therefore remand with instructions to consider whether the failure to include readily available safeguards to confirm that the inmate is unconscious after injection of sodium thiopental, in combination with the other elements of Kentucky's protocol, creates an untoward, readily avoidable risk of inflicting severe  and unnecessary pain. 

Questions for Discussion

1. Why was lethal injection introduced? Describe the three-drugs that are employed for lethal injection in Kentucky.                                                                         

2. Explain why the petitioners argue that the drugs that are employed in Kentucky and the procedures followed in Kentucky constitute cruel and unusual punishment. Discuss the contention of Justice Stevens that pancuronium bromide poses a particular danger.                                                                                                                                              3.  What is the legal standard that is employed by Justice Roberts in holding that the Kentucky legal injection procedure does not constitutes cruel and unusual punishment? Do you agree with this legal test?  
 4.  Is it significant that virtually all states use the same three drugs as Kentucky in their  lethal injection protocols.  Does Justice Stevens believe that this should this be a determining factor in the Supreme Court’s decision?                                                                                                                           5. Do Justices Thomas and Scalia believe that judges are equipped to evaluate whether lethal injection constitutes cruel and unusual punishment.

5. What is the basis of Justice Ginzburg’s dissent? How does Justice Ginzburg differ from Justice Roberts in the legal standard that she employs to determine whether Kentucky’s lethal injection protocol constitutes cruel and unusual punishment? Should Kentucky be required to take every possible step to safeguard individuals being subjected to lethal injection? Do all methods of execution involve a measure of pain?  

5.  Would it have been important for the petitioners to present statistics and information on the number of improperly administered lethal injections using the three-drug protocol? 

6.  What is the legal standard for determining cruel and unusual punishment proposed by Justices Thomas and Scalia?                                                                                                         

7.  Consider the consequences for capital punishment of a Supreme Court ruling that lethal injection constitutes cruel and unusual punishment.

8. Keep Justice Stevens argument in mind that capital punishment is unconstitutional as you read the next section on the death penalty.
CHAPTER THREE

EWING V. CALIFORNIA

538 U.S. 11 (2003) 

Opinion by: O’Connor, J.

Issue                                                                                                                                                  In this case, we decide whether the Eighth Amendment prohibits the State of California from sentencing a repeat felon to a prison term of 25 years to life under the State’s “Three Strikes and You’re Out” law. 

Facts                                                                                                                            California’s three strikes law reflects a shift in the State’s sentencing policies toward incapacitating and deterring repeat offenders who threaten the public safety. The law was designed “to ensure longer prison sentences and greater punishment for those who commit a felony and have been previously convicted of serious and/or violent felony offenses.”  On March 3, 1993, California Assemblymen Bill Jones and Jim Costa introduced Assembly Bill 971, the legislative version of what would later become the three strikes law. The Assembly Committee on Public Safety defeated the bill only weeks later. Public outrage over the defeat sparked a voter initiative to add Proposition 184, based loosely on the bill, to the ballot in the November 1994 general election.                            On October 1, 1993, while Proposition 184 was circulating, 12-year-old Polly Klaas was kidnapped from her home in Petaluma, California. Her admitted killer, Richard Allen Davis, had a long criminal history that included two prior kidnapping convictions. Davis had served only half of his most recent sentence (16 years for kidnaping, assault, and burglary). Had Davis served his entire sentence, he would still have been in prison on the day that Polly Klaas was kidnapped.

    Polly Klaas’ murder galvanized support for the three strikes initiative. Within days, Proposition 184 was on its way to becoming the fastest qualifying initiative in California history. On January 3, 1994, the sponsors of Assembly Bill 971 resubmitted an amended version of the bill that conformed to Proposition 184. On January 31, 1994, Assembly Bill 971 passed the Assembly by a 63 to 9 margin. The Senate passed it by a 29 to 7 margin on March 3, 1994. Governor Pete Wilson signed the bill into law on March 7, 1994. California voters approved Proposition 184 by a margin of 72 to 28 percent on November 8, 1994.                                                                                                               
     California thus became the second State to enact a three strikes law. In November 1993, the voters of Washington State approved their own three strikes law, Initiative 593, by a margin of 3 to 1.  Between 1993 and 1995, 24 States and the Federal Government enacted three strikes laws.  Though the three strikes laws vary from State to State, they share a common goal of protecting the public safety by providing lengthy prison terms for habitual felons.                                                                                                                     
      California’s current three strikes law consists of two virtually identical statutory schemes “designed to increase the prison terms of repeat felons.” When a defendant is convicted of a felony, and he has previously been convicted of one or more prior felonies defined as “serious” or “violent” in Cal. Penal Code Ann. §§667.5 and 1192.7 (2002), sentencing is conducted pursuant to the three strikes law. Prior convictions must be alleged in the charging document, and the defendant has a right to a jury determination that the prosecution has proved the prior convictions beyond a reasonable doubt.                           
     If the defendant has one prior “serious” or “violent” felony conviction, he must be sentenced to “twice the term otherwise provided as punishment for the current felony conviction.”  If the defendant has two or more prior “serious” or “violent” felony convictions, he must receive “an indeterminate term of life imprisonment.”  Defendants sentenced to life under the three strikes law become eligible for parole on a date calculated by reference to a “minimum term,” which is the greater of (a) three times the term otherwise provided for the current conviction, (b) 25 years, or (c) the term determined by the court pursuant to §1170 for the underlying conviction, including any enhancements.                                                                                                                             
     Under California law, certain offenses may be classified as either felonies or misdemeanors. These crimes are known as “wobblers.” Some crimes that would otherwise be misdemeanors become “wobblers” because of the defendant’s prior record. For example, petty theft, a misdemeanor, becomes a “wobbler” when the defendant has previously served a prison term for committing specified theft-related crimes. Other crimes, such as grand theft, are “wobblers” regardless of the defendant’s prior record. Both types of “wobblers” are triggering offenses under the three strikes law only when they are treated as felonies. Under California law, a “wobbler” is presumptively a felony and “remains a felony except when the discretion is actually exercised” to make the crime a misdemeanor.                                                                                                                             In California, prosecutors may exercise their discretion to charge a “wobbler” as either a felony or a misdemeanor. Likewise, California trial courts have discretion to reduce a “wobbler” charged as a felony to a misdemeanor either before preliminary examination or at sentencing to avoid imposing a three strikes sentence. In exercising this discretion, the court may consider “those factors that direct similar sentencing decisions,” such as “the nature and circumstances of the offense, the defendant’s appreciation of and attitude toward the offense, . . . [and] the general objectives of sentencing.”               
      In California trial courts can also vacate allegations of prior “serious” or “violent” felony convictions, either on motion by the prosecution or sua sponte. In ruling whether to vacate allegations of prior felony convictions, courts consider whether, “in light of the nature and circumstances of [the defendant’s] present felonies and prior serious and/or violent felony convictions, and the particulars of his background, character, and prospects, the defendant may be deemed outside the [three strikes’] scheme’s spirit, in whole or in part.”Thus, trial courts may avoid imposing a three strikes sentence in two ways: first, by reducing “wobblers” to misdemeanors (which do not qualify as triggering offenses), and second, by vacating allegations of prior “serious” or “violent” felony convictions.                                                                                                                                        On parole from a 9-year prison term, petitioner Gary Ewing walked into the pro shop of the El Segundo Golf Course in Los Angeles County on March 12, 2000. He walked out with three golf clubs, priced at $399 apiece, concealed in his pants leg. A shop employee, whose suspicions were aroused when he observed Ewing limp out of the pro shop, telephoned the police. The police apprehended Ewing in the parking lot.                           Ewing is no stranger to the criminal justice system. In 1984, at the age of 22, he pleaded guilty to theft. The court sentenced him to six months in jail (suspended), three years’ probation, and a $300 fine. In 1988, he was convicted of felony grand theft auto and sentenced to one year in jail and three years’ probation. After Ewing completed probation, however, the sentencing court reduced the crime to a misdemeanor, permitted Ewing to withdraw his guilty plea, and dismissed the case. In 1990, he was convicted of petty theft with a prior and sentenced to 60 days in the county jail and three years’ probation. In 1992, Ewing was convicted of battery and sentenced to 30 days in the county jail and two years’ summary probation. One month later, he was convicted of theft and sentenced to 10 days in the county jail and 12 months’ probation. In January 1993, Ewing was convicted of burglary and sentenced to 60 days in the county jail and one year’s summary probation. In February 1993, he was convicted of possessing drug paraphernalia and sentenced to six months in the county jail and three years’ probation. In July 1993, he was convicted of appropriating lost property and sentenced to 10 days in the county jail and two years’ summary probation. In September 1993, he was convicted of unlawfully possessing a firearm and trespassing and sentenced to 30 days in the county jail and one year’s probation.                                                                                                        In October and November 1993, Ewing committed three burglaries and one robbery at a Long Beach, California, apartment complex over a 5-week period. He awakened one of his victims, asleep on her living room sofa, as he tried to disconnect her video cassette recorder from the television in that room. When she screamed, Ewing ran out the front door. On another occasion, Ewing accosted a victim in the mailroom of the apartment complex. Ewing claimed to have a gun and ordered the victim to hand over his wallet. When the victim resisted, Ewing produced a knife and forced the victim back to the apartment itself. While Ewing rifled through the bedroom, the victim fled the apartment screaming for help. Ewing absconded with the victim’s money and credit cards.                      On December 9, 1993, Ewing was arrested on the premises of the apartment complex for trespassing and lying to a police officer. The knife used in the robbery and a glass cocaine pipe were later found in the back seat of the patrol car used to transport Ewing to the police station. A jury convicted Ewing of first-degree robbery and three counts of residential burglary. Sentenced to nine years and eight months in prison, Ewing was paroled in 1999.                                                                                                                             Only 10 months later, Ewing stole the golf clubs at issue in this case. He was charged with, and ultimately convicted of, one count of felony grand theft of personal property in excess of $400.  As required by the three strikes law, the prosecutor formally alleged, and the trial court later found, that Ewing had been convicted previously of four serious or violent felonies for the three burglaries and the robbery in the Long Beach apartment complex.                                                                                                                                  
      At the sentencing hearing, Ewing asked the court to reduce the conviction for grand theft, a “wobbler” under California law, to a misdemeanor so as to avoid a three strikes sentence. Ewing also asked the trial court to exercise its discretion to dismiss the allegations of some or all of his prior serious or violent felony convictions, again for purposes of avoiding a three strikes sentence. Before sentencing Ewing, the trial court took note of his entire criminal history, including the fact that he was on parole when he committed his latest offense. The court also heard arguments from defense counsel and a plea from Ewing himself.                                                                                                            In the end, the trial judge determined that the grand theft should remain a felony. The court also ruled that the four prior strikes for the three burglaries and the robbery in Long Beach should stand. As a newly convicted felon with two or more “serious” or “violent” felony convictions in his past, Ewing was sentenced under the three strikes law to 25 years to life.                                                                                                                                 The California Court of Appeal affirmed. Relying on our decision in Rummel v. Estelle, 445 U.S. 263 (1980), the court rejected Ewing’s claim that his sentence was grossly disproportionate under the Eighth Amendment. Enhanced sentences under recidivist statutes like the three strikes law, the court reasoned, serve the “legitimate goal” of deterring and incapacitating repeat offenders. The Supreme Court of California denied Ewing’s petition for review, and we granted certiorari.                                         

Reasoning                                                                                                                                   

The Eighth Amendment, which forbids cruel and unusual punishments, contains a “narrow proportionality principle” that “applies to noncapital sentences.” Harmelin v. Michigan, 501 U.S. 957 (1991). We have most recently addressed the proportionality principle as applied to terms of years in a series of cases beginning with Rummel v. Estelle.                                                                                                                                          In Rummel, we held that it did not violate the  Eighth Amendment for a State to sentence a three-time offender to life in prison with the possibility of parole. Like Ewing, Rummel was sentenced to a lengthy prison term under a recidivism statute. Rummel’s two prior offenses were a 1964 felony for “fraudulent use of a credit card to obtain $80 worth of goods or services,” and a 1969 felony conviction for “passing a forged check in the amount of $28.36.”  His triggering offense was a conviction for felony theft–“obtaining $120.75 by false pretenses.”                                                                                    This Court ruled that “[h]aving twice imprisoned him for felonies, Texas was entitled to place upon Rummel the onus of one who is simply unable to bring his conduct within the social norms prescribed by the criminal law of the State.” The recidivism statute “is nothing more than a societal decision that when such a person commits yet another felony, he should be subjected to the admittedly serious penalty of incarceration for life, subject only to the State’s judgment as to whether to grant him parole.” We noted that this Court “has on occasion stated that the Eighth Amendment prohibits imposition of a sentence that is grossly disproportionate to the severity of the crime.”  But “[o]utside the context of capital punishment, successful challenges to the proportionality of particular sentences have been exceedingly rare.”  Although we stated that the proportionality principle “would … come into play in the extreme example … if a legislature made overtime parking a felony punishable by life imprisonment,” we held that “the mandatory life sentence imposed upon this petitioner does not constitute cruel and unusual punishment under the Eighth and Fourteenth Amendments.                                                              In Hutto v. Davis, 454 U.S. 370 (1982), the defendant was sentenced to two consecutive terms of 20 years in prison for possession with intent to distribute nine ounces of marijuana and distribution of marijuana. We held that such a sentence was constitutional: “In short, Rummel stands for the proposition that federal courts should be reluctant to review legislatively mandated terms of imprisonment, and that successful challenges to the proportionality of particular sentences should be exceedingly rare.”                         Three years after Rummel, in Solem v. Helm, 463 U.S. 277 (1983), we held that the Eighth Amendment prohibited “a life sentence without possibility of parole for a seventh nonviolent felony.” The triggering offense in Solem was “uttering a ‘no account’ check for $100.”  We specifically stated that the Eighth Amendment’s ban on cruel and unusual punishments “prohibits … sentences that are disproportionate to the crime committed,” and that the “constitutional principle of proportionality has been recognized explicitly in this Court for almost a century.” The Solem Court then explained that three factors may be relevant to a determination of whether a sentence is so disproportionate that it violates the Eighth Amendment: “(i) the gravity of the offense and the harshness of the penalty; (ii) the sentences imposed on other criminals in the same jurisdiction; and (iii) the sentences imposed for commission of the same crime in other jurisdictions.”                     
      Applying these factors in Solem, we struck down the defendant’s sentence of life without parole. We specifically noted the contrast between that sentence and the sentence in Rummel, pursuant to which the defendant was eligible for parole. Indeed, we explicitly declined to overrule Rummel: “[O]ur conclusion today is not inconsistent with Rummel v. Estelle.”                                                                                                                                       
      Eight years after Solem, we grappled with the proportionality issue again in Harmelin.  Harmelin was not a recidivism case, but rather involved a first-time offender convicted of possessing 672 grams of cocaine. He was sentenced to life in prison without possibility of parole. A majority of the Court rejected Harmelin’s claim that his sentence was so grossly disproportionate that it violated the Eighth Amendment. The Court, however, could not agree on why his proportionality argument failed. Justice Scalia, joined by The Chief Justice, wrote that the proportionality principle was “an aspect of our death penalty jurisprudence, rather than a generalizable aspect of Eighth Amendment law.” He would thus have declined to apply gross disproportionality principles except in reviewing capital sentences.                                                                                                                                 
     Justice Kennedy, joined by two other Members of the Court, concurred in part and concurred in the judgment. Justice Kennedy specifically recognized that “[t]he Eighth Amendment proportionality principle also applies to noncapital sentences.” He then identified four principles of proportionality review–“the primacy of the legislature, the variety of legitimate penological schemes, the nature of our federal system, and the requirement that proportionality review be guided by objective factors”–that “inform the final one: The Eighth Amendment does not require strict proportionality between crime and sentence. Rather, it forbids only extreme sentences that are ‘grossly disproportionate’ to the crime.”  Justice Kennedy’s concurrence also stated that Solem “did not mandate” comparative analysis “within and between jurisdictions.”                                                               The proportionality principles in our cases distilled in Justice Kennedy’s concurrence guide our application of the Eighth Amendment in the new context that we are called upon to consider.    For many years, most States have had laws providing for enhanced sentencing of repeat offenders.). Yet between 1993 and 1995, three strikes laws effected a sea change in criminal sentencing throughout the Nation.1 These laws responded to widespread public concerns about crime by targeting the class of offenders who pose the greatest threat to public safety: career criminals. As one of the chief architects of California’s three strikes law has explained: “Three Strikes was intended to go beyond simply making sentences tougher. It was intended to be a focused effort to create a sentencing policy that would use the judicial system to reduce serious and violent crime.”     Throughout the States, legislatures enacting three strikes laws made a deliberate policy choice that individuals who have repeatedly engaged in serious or violent criminal behavior, and whose conduct has not been deterred by more conventional approaches to punishment, must be isolated from society in order to protect the public safety. Though three strikes laws may be relatively new, our tradition of deferring to state legislatures in making and implementing such important policy decisions is longstanding.                              Our traditional deference to legislative policy choices finds a corollary in the principle that the Constitution “does not mandate adoption of any one penological theory.”. A sentence can have a variety of justifications, such as incapacitation, deterrence, retribution, or rehabilitation.. Some or all of these justifications may play a role in a State’s sentencing scheme. Selecting the sentencing rationales is generally a policy choice to be made by state legislatures, not federal courts.                                                     When the California Legislature enacted the three strikes law, it made a judgment that protecting the public safety requires incapacitating criminals who have already been convicted of at least one serious or violent crime. Nothing in the Eighth Amendment prohibits California from making that choice. To the contrary, our cases establish that “States have a valid interest in deterring and segregating habitual criminals.”. Recidivism has long been recognized as a legitimate basis for increased punishment.                          
     California’s justification is no pretext. Recidivism is a serious public safety concern in California and throughout the Nation. According to a recent report, approximately 67 percent of former inmates released from state prisons were charged with at least one “serious” new crime within three years of their release. In particular, released property offenders like Ewing had higher recidivism rates than those released after committing violent, drug, or public-order offenses.  Approximately 73 percent of the property offenders released in 1994 were arrested again within three years, compared to approximately 61 percent of the violent offenders, 62 percent of the public-order offenders, and 66 percent of the drug offenders.                                                                           In 1996, when the Sacramento Bee studied 233 three strikes offenders in California, it found that they had an aggregate of 1,165 prior felony convictions, an average of 5 apiece.. The prior convictions included 322 robberies and 262 burglaries. About 84 percent of the 233 three strikes offenders had been convicted of at least one violent crime. In all, they were responsible for 17 homicides, 7 attempted slayings, and 91 sexual assaults and child molestations.  The Sacramento Bee concluded, based on its investigation, that “[i]n the vast majority of the cases, regardless of the third strike, the [three strikes] law is snaring [the] long-term habitual offenders with multiple felony convictions … .”                                                                                                                          
      The State’s interest in deterring crime also lends some support to the three strikes law. We have long viewed both incapacitation and deterrence as rationales for recidivism statutes: “[A] recidivist statute[’s] … primary goals are to deter repeat offenders and, at some point in the life of one who repeatedly commits criminal offenses serious enough to be punished as felonies, to segregate that person from the rest of society for an extended period of time.”  Four years after the passage of California’s three strikes law, the recidivism rate of parolees returned to prison for the commission of a new crime dropped by nearly 25 percent. California Dept. of Justice, Office of the Attorney General, “Three Strikes and You’re Out”–Its Impact on the California Criminal Justice System After Four Years 10 (1998). Even more dramatically:

“[a]n unintended but positive consequence of ‘Three Strikes’ has been the impact on parolees leaving the state. More California parolees are now leaving the state than parolees from other jurisdictions entering California. This striking turnaround started in 1994. It was the first time more parolees left the state than entered since 1976. This trend has continued and in 1997 more than 1,000 net parolees left California.” .

     To be sure, California’s three strikes law has sparked controversy. Critics have doubted the law’s wisdom, cost-efficiency, and effectiveness in reaching its goals. This criticism is appropriately directed at the legislature, which has primary responsibility for making the difficult policy choices that underlie any criminal sentencing scheme. We do not sit as a “superlegislature” to second-guess these policy choices. It is enough that the State of California has a reasonable basis for believing that dramatically enhanced sentences for habitual felons “advance[s] the goals of [its] criminal justice system in any substantial way.”                                                                                                                        
    Against this backdrop, we consider Ewing’s claim that his three strikes sentence of 25 years to life is unconstitutionally disproportionate to his offense of “shoplifting three golf clubs.”. We first address the gravity of the offense compared to the harshness of the penalty. At the threshold, we note that Ewing incorrectly frames the issue. The gravity of his offense was not merely “shoplifting three golf clubs.” Rather, Ewing was convicted of felony grand theft for stealing nearly $1,200 worth of merchandise after previously having been convicted of at least two “violent” or “serious” felonies. Even standing alone, Ewing’s theft should not be taken lightly. His crime was certainly not “one of the most passive felonies a person could commit.”  To the contrary, the Supreme Court of California has noted the “seriousness” of grand theft in the context of proportionality review. Theft of $1,200 in property is a felony under federal law, and in the vast majority of States.                                                                                                                                          That grand theft is a “wobbler” under California law is of no moment. Though California courts have discretion to reduce a felony grand theft charge to a misdemeanor, it remains a felony for all purposes “unless and until the trial court imposes a misdemeanor sentence. “The purpose of the trial judge’s sentencing discretion” to downgrade certain felonies is to “impose a misdemeanor sentence in those cases in which the rehabilitation of the convicted defendant either does not require or would be adversely affected by, incarceration in a state prison as a felon.” Under California law, the reduction is not based on the notion that a “wobbler” is “conceptually a misdemeanor.” Rather, it is “intended to extend misdemeanant treatment to a potential felon.”  In Ewing’s case, however, the trial judge justifiably exercised her discretion not to extend such lenient treatment given Ewing’s long criminal history.                                             In weighing the gravity of Ewing’s offense, we must place on the scales not only his current felony, but also his long history of felony recidivism. Any other approach would fail to accord proper deference to the policy judgments that find expression in the legislature’s choice of sanctions. In imposing a three strikes sentence, the State’s interest is not merely punishing the offense of conviction, or the “triggering” offense: “[I]t is in addition the interest … in dealing in a harsher manner with those who by repeated criminal acts have shown that they are simply incapable of conforming to the norms of society as established by its criminal law.”  To give full effect to the State’s choice of this legitimate penological goal, our proportionality review of Ewing’s sentence must take that goal into account.                                                                                                               Ewing’s sentence is justified by the State’s public-safety interest in incapacitating and deterring recidivist felons, and amply supported by his own long, serious criminal record.  Ewing has been convicted of numerous misdemeanor and felony offenses, served nine separate terms of incarceration, and committed most of his crimes while on probation or parole. His prior “strikes” were serious felonies including robbery and three residential burglaries. To be sure, Ewing’s sentence is a long one. But it reflects a rational legislative judgment, entitled to deference, that offenders who have committed serious or violent felonies and who continue to commit felonies must be incapacitated. The State of California “was entitled to place upon [Ewing] the onus of one who is simply unable to bring his conduct within the social norms prescribed by the criminal law of the State.” Ewing’s is not “the rare case in which a threshold comparison of the crime committed and the sentence imposed leads to an inference of gross disproportionality.”                                                                                                        

Holding

We hold that Ewing’s sentence of 25 years to life in prison, imposed for the offense of felony grand theft under the three strikes law, is not grossly disproportionate and therefore does not violate the Eighth Amendment’s prohibition on cruel and unusual punishments. It is so ordered.

Scalia J., concurring

Proportionality–the notion that the punishment should fit the crime–is inherently a concept tied to the penological goal of retribution. “[I]t becomes difficult even to speak intelligently of ‘proportionality,’ once deterrence and rehabilitation are given significant weight,”–not to mention giving weight to the purpose of California’s three strikes law: incapacitation. In the present case, the game is up once the plurality has acknowledged that “the Constitution does not mandate adoption of any one penological theory,” and that a “sentence can have a variety of justifications, such as incapacitation, deterrence, retribution, or rehabilitation.” That acknowledgment having been made, it no longer suffices merely to assess “the gravity of the offense compared to the harshness of the penalty”;  that classic description of the proportionality principle (alone and in itself quite resistant to policy-free, legal analysis) now becomes merely the “first” step of the inquiry.  Having completed that step (by a discussion which, in all fairness, does not convincingly establish that 25-years-to-life is a “proportionate” punishment for stealing three golf clubs), the plurality must then an analysis to show that “Ewing’s sentence is justified by the State’s public-safety interest in incapacitating and deterring recidivist felons.”                                                                                                                                    
     Which indeed it is–though why that has anything to do with the principle of proportionality is a mystery. Perhaps the plurality should revise its terminology, so that what it reads into the Eighth Amendment is not the unstated proposition that all punishment should be reasonably proportionate to the gravity of the offense, but rather the unstated proposition that all punishment should reasonably pursue the multiple purposes of the criminal law. That formulation would make it clearer than ever, of course, that the plurality is not applying law but evaluating policy.  Because I agree that petitioner’s sentence does not violate the Eighth Amendment’s prohibition against cruel and unusual punishments, I concur in the judgment.

Justice Breyer, with whom Justice Stevens, Justice Souter, and Justice Ginsburg join, dissenting.

 In applying the “gross disproportionality” principle, courts must keep in mind that “legislative policy” will primarily determine the appropriateness of a punishment’s “severity,” and hence defer to such legislative policy judgments. …they will only “ ‘rarely’ ” find it necessary to “ ‘engage in extended analysis’ ” before rejecting a claim that a sentence is “grossly disproportionate.”… . To implement this approach, courts faced with a “gross disproportionality” claim must first make “a threshold comparison of the crime committed and the sentence imposed.”  If a claim crosses that threshold–itself a rare occurrence–then the court should compare the sentence at issue to other sentences “imposed on other criminals” in the same, or in other, jurisdictions. The comparative analysis will “validate” or invalidate “an initial judgment that a sentence is grossly disproportionate to a crime.”  I recognize the warnings implicit in the Court’s frequent repetition of words such as “rare.” Nonetheless I believe that the case before us is a “rare” case–one in which a court can say with reasonable confidence that the punishment is “grossly disproportionate” to the crime.                                                                                       Three kinds of sentence-related characteristics define the relevant comparative spectrum: (a) the length of the prison term in real time, i.e., the time that the offender is likely actually to spend in prison; (b) the sentence-triggering criminal conduct, i.e., the offender’s actual behavior or other offense-related circumstances; and (c) the offender’s criminal history.    In Rummel, the Court held constitutional (a) a sentence of life imprisonment with parole available within 10 to 12 years, (b) for the offense of obtaining $120 by false pretenses, (c) committed by an offender with two prior felony convictions (involving small amounts of money). In Solem, the Court held unconstitutional (a) a sentence of life imprisonment without parole, (b) for the crime of writing a $100 check on a nonexistent bank account, (c) committed by an offender with six prior felony convictions (including three for burglary).  Which of the three pertinent comparative factors made the constitutional difference?                                                                                        The third factor, prior record, cannot explain the difference. The offender’s prior record was worse in Solem, where the Court found the sentence too long, than in Rummel, where the Court upheld the sentence. The second factor, offense conduct, cannot explain the difference. The nature of the triggering offense–viewed in terms of the actual monetary loss–in the two cases was about the same. The one critical factor that explains the difference in the outcome is the length of the likely prison term measured in real time. In Rummel, where the Court upheld the sentence, the state sentencing statute authorized parole for the offender, Rummel, after 10 or 12 years.  In Solem, where the Court struck down the sentence, the sentence required the offender, Helm, to spend the rest of his life in prison.                                                                                                                                        Now consider the present case. The third factor, offender characteristics–i.e., prior record–does not differ significantly here from that in Solem. Ewing’s prior record consists of four prior felony convictions (involving three burglaries, one with a knife) contrasted with Helm’s six prior felony convictions (including three burglaries, though none with weapons). The second factor, offense behavior, is worse than that in Solem, but only to a degree. It would be difficult to say that the actual behavior itself here (shoplifting) differs significantly from that at issue in Solem (passing a bad check) or in Rummel (obtaining money through false pretenses). Rather the difference lies in the value of the goods obtained. That difference, measured in terms of the most relevant feature (loss to the victim, i.e., wholesale value) and adjusted for the irrelevant feature of inflation, comes down (in 1979 values) to about $379 here compared with $100 in Solem, or (in 1973 values) to $232 here compared with $120.75 in Rummel. The golf clubs’ sticker price, it comes down to $505 here compared to $100 in Solem, or $309 here compared to $120.75 in Rummel.                                                                                                  The difference in length of the real prison term–the first, and critical, factor in Solem and Rummel–is considerably more important. Ewing’s sentence here amounts, in real terms, to at least 25 years without parole or good-time credits. That sentence is considerably shorter than Helm’s sentence in Solem, which amounted, in real terms, to life in prison. Nonetheless Ewing’s real prison term is more than twice as long as the term at issue in Rummel, which amounted, in real terms, to at least 10 or 12 years. And, Ewing’s sentence, unlike Rummel’s (but like Helm’s sentence in Solem), is long enough to consume the productive remainder of almost any offender’s life.                                              
     The upshot is that the length of the real prison term–the factor that explains the Solem/Rummel difference in outcome–places Ewing closer to Solem than to Rummel, though the greater value of the golf clubs that Ewing stole moves Ewing’s case back slightly in Rummel’s direction. Overall, the comparison places Ewing’s sentence well within the twilight zone between Solem and Rummel–a zone where the argument for unconstitutionality is substantial, where the cases themselves cannot determine the constitutional outcome.                                                                                                           
       Second, Ewing’s sentence on its face imposes one of the most severe punishments available upon a recidivist who subsequently engaged in one of the less serious forms of criminal conduct. I do not deny the seriousness of shoplifting, which an amicus curiae tells us costs retailers in the range of $30 billion annually. But consider that conduct in terms of the factors that this Court mentioned in Solem–the “harm caused or threatened to the victim or society,” the “absolute magnitude of the crime,” and the offender’s “culpability.”  In respect to all three criteria, the sentence-triggering behavior here ranks well toward the bottom of the criminal conduct scale.                                                                    The Solicitor General has urged us to consider three other criteria: the “frequency” of the crime’s commission, the “ease or difficulty of detection,” and “the degree to which the crime may be deterred by differing amounts of punishment.” When considered in terms of these criteria–or at least the latter two–the triggering conduct also ranks toward the bottom of the scale. Unlike, say, drug crimes, shoplifting often takes place in stores open to other customers whose presence, along with that of store employees or cameras, can help to detect the crime. Nor is there evidence presented here that the law enforcement community believes lengthy prison terms necessary adequately to deter shoplifting. To the contrary, well-publicized instances of shoplifting suggest that the offense is often punished without any prison sentence at all. On the other hand, shoplifting is a frequently committed crime; but “frequency,” standing alone, cannot make a critical difference. Otherwise traffic offenses would warrant even more serious punishment.                                                                                                                                   This case, of course, involves shoplifting engaged in by a recidivist. One might argue that any crime committed by a recidivist is a serious crime potentially warranting a 25-year sentence. But this Court rejected that view in Solem, and in Harmelin, with the recognition that “no penalty is per se constitutional.” t). Our cases make clear that, in cases involving recidivist offenders, we must focus upon “the [offense] that triggers the life sentence,” with recidivism playing a “relevant,” but not necessarily determinative, role.  And here, as I have said, that offense is among the less serious, while the punishment is among the most serious.                                                                                       I turn to the comparative analysis. A comparison of Ewing’s sentence with other sentences requires answers to two questions. First, how would other jurisdictions (or California at other times, i.e., without the three strikes penalty) punish the same offense conduct? Second, upon what other conduct would other jurisdictions (or California) impose the same prison term? Moreover, since hypothetical punishment is beside the point, the relevant prison time, for comparative purposes, is real prison time, i.e., the time that an offender must actually serve.                                                                                           Sentencing statutes often shed little light upon real prison time. That is because sentencing laws normally set maximum sentences, giving the sentencing judge discretion to choose an actual sentence within a broad range, and because many States provide good-time credits and parole, often permitting release after, say, one-third of the sentence has been served. Thus, the statutory maximum is rarely the sentence imposed, and the sentence imposed is rarely the sentence that is served. For the most part, the parties’ briefs discuss sentencing statutes. Nonetheless, that discussion, along with other readily available information, validates my initial belief that Ewing’s sentence, comparatively speaking, is extreme.                                                                                                                       As to California itself, we know the following: First, between the end of World War II and 1994 (when California enacted the three strikes law), no one like Ewing could have served more than 10 years in prison. We know that for certain because the maximum sentence for Ewing’s crime of conviction, grand theft, was for most of that period 10 years.  And we know that California’s “habitual offender” laws did not apply to grand theft. We also know that the time that any offender actually served was likely far less than 10 years. This is because statistical data shows that the median time actually served for grand theft (other than auto theft) was about two years, and 90 percent of all those convicted of that crime served less than three or four years.   Second, statistics suggest that recidivists of all sorts convicted during that same time period in California served a small fraction of Ewing’s real-time sentence. On average, recidivists served three to four additional (recidivist-related) years in prison, with 90 percent serving less than an additional real seven to eight years.                                                                                                 Third, we know that California has reserved, and still reserves, Ewing-type prison time, i.e., at least 25 real years in prison, for criminals convicted of crimes far worse than was Ewing’s. Statistics for the years 1945 to 1981, for example, indicate that typical (nonrecidivist) male first-degree murderers served between 10 and 15 real years in prison, with 90 percent of all such murderers serving less than 20 real years.. Moreover, California, which has moved toward a real-time sentencing system (where the statutory punishment approximates the time served), still punishes far less harshly those who have engaged in far more serious conduct. It imposes, for example, upon nonrecidivists guilty of arson causing great bodily injury a maximum sentence of nine years in prison,; it imposes upon those guilty of voluntary manslaughter a maximum sentence of 11 years, §193 (prison term of 3, 6, or 11 years for voluntary manslaughter). It reserves the sentence that it here imposes upon (former-burglar-now-golf-club-thief) Ewing, for nonrecidivist, first-degree murderers. (sentence of 25 years to life for first-degree murder).                                                                                                                                            As to other jurisdictions, we know the following: The United States, bound by the federal Sentencing Guidelines, would impose upon a recidivist, such as Ewing, a sentence that, in any ordinary case, would not exceed 18 months in prison. The Guidelines, based in part upon a study of some 40,000 actual federal sentences, , reserve a Ewing-type sentence for Ewing-type recidivists who currently commit such crimes as murder,  air piracy,  robbery (involving the discharge of a firearm, serious bodily injury, and about $1 million),  drug offenses involving more than, for example, 20 pounds of heroin,  aggravated theft of more than $100 million,  and other similar offenses. The Guidelines reserve 10 years of real prison time (with good time)–less than 40 percent of Ewing’s sentence–for Ewing-type recidivists who go on to commit, for instance, voluntary manslaughter, aggravated assault with a firearm (causing serious bodily injury and motivated by money),  kidnapping, ; residential burglary involving more than $5 million,  drug offenses involving at least one pound of cocaine, ; and other similar offenses. Ewing also would not have been subject to the federal “three strikes” law,  for which grand theft is not a triggering offense.                                                                          
     We do not have before us information about actual time served by Ewing-type offenders in other States. We do know, however, that the law would make it legally impossible for a Ewing-type offender to serve more than 10 years in prison in 33 jurisdictions, as well as the federal courts, , more than 15 years in 4 other States,  and more than 20 years in 4 additional States.,  In nine other States, the law might make it legally possible to impose a sentence of 25 years or more, though that fact by itself, of course, does not mean that judges have actually done so. But I say “might” because the law in five of the nine last-mentioned States restricts the sentencing judge’s ability to impose a term so long that, with parole, it would amount to at least 25 years of actual imprisonment.                                                                                                                            The upshot is that comparison of other sentencing practices, both in other jurisdictions and in California at other times (or in respect to other crimes), validates what an initial threshold examination suggested. Given the information available, given the state and federal parties’ ability to provide additional contrary data, and given their failure to do so, we can assume for constitutional purposes that the following statement is true: Outside the California three strikes context, Ewing’s recidivist sentence is virtually unique in its harshness for his offense of conviction, and by a considerable degree                                                    
     Neither do I see any other way in which inclusion of Ewing’s conduct (as a “triggering crime”) would further a significant criminal justice objective. One might argue that those who commit several property crimes should receive long terms of imprisonment in order to “incapacitate” them, i.e., to prevent them from committing further crimes in the future. But that is not the object of this particular three strikes statute. Rather, as the plurality says, California seeks “ ‘to reduce serious and violent crime.’ ” The statute’s definitions of both kinds of crime include crimes against the person, crimes that create danger of physical harm, and drug crimes. They do not include even serious crimes against property, such as obtaining large amounts of money, say, through theft, embezzlement, or fraud. Given the omission of vast categories of property crimes–including grand theft (unarmed)–from the “strike” definition, one cannot argue, on property-crime-related incapacitation grounds, for inclusion of Ewing’s crime among the triggers.                                 Nor do the remaining criminal law objectives seem relevant. No one argues for Ewing’s inclusion within the ambit of the three strikes statute on grounds of “retribution.” (. For reasons previously discussed, in terms of “deterrence,” Ewing’s 25-year term amounts to overkill.. And “rehabilitation” is obviously beside the point. The upshot is that, in my view, the State cannot find in its three strikes law a special criminal justice need sufficient to rescue a sentence that other relevant considerations indicate is unconstitutional.                                                                                                                                 
     In sum …Ewing’s sentence (life imprisonment with a minimum term of 25 years) is grossly disproportionate to the triggering offense conduct–stealing three golf clubs–Ewing’s recidivism notwithstanding.

Questions for Discussion

1. Outline California’s “three strikes you’re out” law.                                                                   2.  What factors guide the Supreme Court’s proportionality analysis.                                         3.    Why does the majority conclude that Ewing is not the “rare case in which a comparison of the crime committed and the sentence imposed leads to an inference of gross proportionality.                                                                                                                     4.  Are you persuaded by the arguments of the dissenting judges?

CHAPTER THREE

Did Wilson’s sentence of ten years in prison for consensual oral sex constitute cruel and unusual punishment?

Humphrey v. Wilson, 652 S.E.2d 501 (Ga. 2007). Opinion by: Sears, J.

Facts

In February 2005, Wilson was found guilty in Douglas County for the aggravated child molestation of T. C. Wilson was seventeen years old at the time of the crime, and the victim was fifteen years old. The sexual act involved the victim willingly performing oral sex on Wilson. At the time of Wilson’s trial, the minimum sentence for a conviction of aggravated child molestation was ten years in prison with no possibility of probation or parole; the maximum sentence was thirty years in prison. The trial court sentenced Wilson to eleven years, ten to serve and one year on probation. In addition to the foregoing punishment, Wilson was also subject to registration as a sex offender. In this regard . . . Wilson would be required, before his release from prison, to provide prison officials with, among other things, his new address, his fingerprints, his social security number, his date of birth, and his photo­graph. Prison officials would have to forward this information to the sheriff of Wilson’s intended county of residence, and Wilson, within 72 hours of his release, would have to register with that sheriff, and he would be required to update the information each year for the rest of his life. Moreover, upon Wilson’s release from prison, information regarding Wilson’s residence, his photograph, and his offense would be posted in numerous public places in the county in which he lived and on the internet. Significantly, Wilson could not live or work within 1,000 feet of any child care facility, church, or area where minors congregate.

     After the trial court denied Wilson’s motion for new trial, Wilson filed a notice of appeal to this court. This court transferred the appeal to the court of appeals, and that court affirmed Wilson’s conviction on April 28, 2006. On appeal . . . Wilson contended that his sentence constituted cruel and unusual punishment.    The court of appeals did not address Wilson’s contention that his sentence constituted cruel and unusual punishment and rejected the appeal on other grounds. In a motion for reconsideration filed on May 8, 2006, Wilson stated that, two days before the court of appeals issued its opinion, Georgia Governor Sonny Perdue signed House Bill 1059, which amended Official Code of Georgia (OCGA) section 16-6-4 effective July 1, 2006, by adding a new subsection (d)(2) to make conduct such as Wilson’s a misdemeanor and which amended OCGA 42-1-12 to relieve him from having to register as a sex offender. . . . The court of appeals denied Wilson’s motion for reconsideration. Wilson thereafter petitioned this court for consideration. This court subsequently denied Wilson’s petition for certiorari.

     On April 16, 2007, Wilson filed the present application for writ of habeas corpus, contending that his sentence constituted cruel and unusual punishment due in large part to the fact that the 2006 amendment to OCGA section 16-6-4 makes conduct such as his a misdemeanor, while the 2006 amendment to OCGA section 42-1-12 relieved him from the requirements of the sex offender registry. In this regard, the 2006 amendment to OCGA section 16-6-4 provides that, if a person engages in sodomy with a victim who “is at least 13 but less than 16 years of age” and, if the person who engages in the conduct is “18 years of age or younger and is no more than four years older than the victim,” the person is guilty of the new crime of misdemeanor aggravated child molestation. Moreover, the 2006 amendment to OCGA section 42-1-12 provided that teenagers whose conduct is a misdemeanor under the 2006 amendment to OCGA section 16-6-4 do not have to register as sex offenders.

    Concluding that the extraordinary changes in the law reflected in the 2006 amendments to OCGA sections 16-6-4 and 42-1-12 reflected this state’s contemporary view of how Wilson’s conduct should be punished, the habeas court ruled that Wilson’s punishment was cruel and unusual. Finally, the habeas court, as a remedy, ruled that Wilson was guilty of misdemeanor aggravated child molestation under the 2006 amendment to OCGA section 16-6-4, and it sentenced Wilson to twelve months to serve with credit for time served. On June 11, 2007, the warden filed a notice of appeal from the habeas court’s grant of relief to Wilson.

Issue

The prison warden . . . contends that the habeas court erred in ruling that Wilson’s sentence constituted cruel and unusual punishment.

Reasoning

Under the Eighth Amendment to the United States Constitution and under article 1, section 1, paragraph 17 of the Georgia Constitution, a sentence is cruel and unusual if it “is grossly out of proportion to the severity of the crime.” Moreover, whether “a particular punishment is cruel and unusual is not a static concept, but instead changes in recognition of the ‘evolving standards of decency that mark the progress of a maturing society.’” Legislative enactments are the clearest and best evidence of a society’s evolving standard of decency and of how contemporary society views a particular punishment.

    In determining whether a sentence set by the legislature is cruel and unusual, this court has cited with approval Justice Kennedy’s concurrence in Harmelin v. Michigan. Under Justice Kennedy’s concurrence in Harmelin, as further developed in Ewing v. California, in order to determine if a sentence is grossly disproportionate, a court must first examine the “gravity of the offense compared to the harshness of the penalty” and determine whether a threshold inference of gross disproportionality is raised. In making this determination, courts must bear in mind the primacy of the legislature in setting punishment and seek to determine whether the sentence furthers a “legitimate penological goal” considering the offense and the offender in question. If a sentence does not further a legitimate penological goal, it is not a rational legislative judgment that is entitled to deference and a threshold showing of disproportionality has been made.

     If this threshold analysis reveals an inference of gross disproportionality, a court must proceed to the second step and determine whether the initial judgment of disproportionality is confirmed by a comparison of the defendant’s sentence to sentences imposed for other crimes within the jurisdiction and for the same crime in other jurisdictions.

    Before undertaking the foregoing analysis, we address the warden’s contention that this court’s recent decision in Widner v. State controls the cruel and unusual punishment issue adversely to Wilson. We conclude that Widner is not controlling. Widner was eighteen years old when he had oral sex with a willing fourteen-year-old girl, and he received a ten-year sentence under OCGA section 16-6-4. On appeal, we resolved Widner’s claim of cruel and unusual punishment against him. However, the basis of Wilson’s claim in the present case—the 2006 amendment to OCGA section 16-6-4—did not become effective until after Widner’s appeal, and Widner thus did not predicate his cruel and unusual punishment contention on the 2006 amendment for that reason.

      There is, however, a more significant reason Widner is not controlling in the present case. The 2006 amendment to OCGA section 16-6-4 did not alter the punishment for Widner’s conduct. In Widner, the minor child turned fourteen five days before the incident in question. Widner was eighteen and a half years old at that time. Widner was thus more than four years older than the victim. The 2006 amendment to OCGA section 16-6-4 changed the punishment for oral sex with a thirteen-, fourteen-, or fifteen-year-old child when the defendant is “no more than four years older than the victim.” Accordingly, the amendment does not apply to Widner’s conduct and does not raise an inference of gross disproportionality with respect to his sentence.

    We turn now to the threshold inquiry of disproportionality as developed in Harmelin and Ewing. In this regard, we conclude that the rationale of our decisions in Fleming . . . leads to the conclusion that, considering the nature of Wilson’s offense, his ten-year sentence does not further a legitimate penological goal and thus the threshold inquiry of gross disproportionality falls in Wilson’s favor.

     Here, the legislature has recently amended OCGA section 16-6-4 to substitute misdemeanor punishment for Wilson’s conduct in place of the felony punishment of a minimum of ten years in prison (with the maximum being 30 years in prison) with no possibility of probation or parole. Moreover, the legislature has relieved such teenage offenders from registering as a sex offender. It is beyond dispute that these changes represent a seismic shift in the legislature’s view of the gravity of oral sex between two willing teenage participants. Acknowledging, as we must . . . that no one has a better sense of the evolving standards of decency in this state than our elected representatives, we conclude that the amendments to OCGA sections 16-6-4 and 42-1-12 reflect a decision by the people of this state that the severe felony punishment and sex offender registration imposed on Wilson make no measurable contribution to acceptable goals of punishment.

   Stated in the language of Ewing and Harmelin, our legislature compared the gravity of the offense of teenagers who engage in oral sex but are within four years of age of each other and determined that a minimum ten-year sentence is grossly disproportionate for that crime. This conclusion appears to be a recognition by our General Assembly that teenagers are engaging in oral sex in large numbers; that teenagers should not be classified among the worst offenders because they do not have the maturity to appreciate the consequences of irresponsible sexual conduct and are readily subject to peer pressure; and that teenage sexual conduct does not usually involve violence and represents a significantly more benign situation than that of adults preying on children for sex. Similarly, the Model Penal Code adopted a provision in 1980 decriminalizing oral or vaginal sex with a person under sixteen years old where that person willingly engaged in the acts with another person who is not more than four years older. The commentary to the Model Penal Code explains that the criminal law should not target “sexual experimentation among social contemporaries”; that “it will be rare that the comparably aged actor who obtains the consent of an underage person to sexual conduct . . . will be an experienced exploiter of immaturity”; and that the “more likely case is that both parties will be willing participants and that the assignment of culpability only to one will be perceived as unfair.”

    In addition to the extraordinary reduction in punishment for teenage oral sex reflected in the 2006 amendment to OCGA section 16-6-4, the 2006 amendment to that statute also provided for a large increase in the punishment for adults who engage in child molestation and aggravated child molestation. The new punishment for adults who engage in child molestation is ten years to life in prison, whereas the punishment under the prior law was imprisonment “for not less than five nor more than twenty years.” For aggravated child molestation, the punishment for adults is now twenty-five years to life, followed by life on probation, with no possibility of probation or parole for the minimum prison time of twenty-five years. The significant increase in punishment for adult offenders highlights the legislature’s view that a teenager engaging in oral sex with a willing teenage partner is far from the worst offender and is, in fact, not deserving of similar punishment to an adult offender.

     Although society has a significant interest in protecting children from premature sexual activity, we must acknowledge that Wilson’s crime does not rise to the level of culpability of adults who prey on children and that, for the law to punish Wilson as it would an adult, with the extraordinarily harsh punishment of ten years in prison without the possibility of probation or parole, appears to be grossly disproportionate to his crime.

    Based on the foregoing factors and, in particular, based on the significance of the sea change in the General Assembly’s view of the appropriate punishment for teenage oral sex, we could comfortably conclude that Wilson’s punishment, as a matter of law, is grossly disproportionate to his crime without undertaking the further comparisons outlined in Harmelin and Ewing. However, we nevertheless will undertake those comparisons to complete our analysis.

    A comparison of Wilson’s sentence with sentences for other crimes in this state buttresses the threshold inference of gross disproportionality. For example, a defendant who gets in a heated argument and shoving match with someone, walks away to retrieve a weapon, returns minutes later with a gun, and intentionally shoots and kills the person may be convicted of voluntary manslaughter and sentenced to as little as one year in prison. A person who plays Russian Roulette with a loaded handgun and causes the death of another person by shooting him or her with the loaded weapon may be convicted of involuntary manslaughter and receive a sentence of as little as one year in prison and no more than ten years. A person who intentionally shoots someone with the intent to kill, but fails in his aim such that the victim survives, may be convicted of aggravated assault and receive as little as one year in prison. A person who maliciously burns a neighbor’s child in hot water, causing the child to lose use of a member of his or her body, may be convicted of aggravated battery and receive a sentence of as little as one year in prison. Finally, at the time Wilson committed his offense, a fifty-year-old man who fondled a five-year-old girl for his sexual gratification could receive as little as five years in prison, and a person who beat, choked, and forcibly raped a woman against her will could be sentenced to ten years in prison. There can be no legitimate dispute that the foregoing crimes are far more serious and disruptive of the social order than a teenager receiving oral sex from another willing teenager. The fact that these more culpable offenders may receive a significantly smaller or similar sentence buttresses our initial judgment that Wilson’s sentence is grossly disproportionate to his crime.

    Finally, we compare Wilson’s sentence to sentences imposed in other states for the same conduct. A review of other jurisdictions reveals that most states either would not punish Wilson’s conduct or would, like Georgia now, punish it as a misdemeanor. Although some states retain a felony designation for Wilson’s conduct, we have found no state that imposes a minimum punishment of ten years in prison with no possibility of probation or parole, such as that provided for by former section 16-6-4. This review thus also reinforces our initial judgment of gross disproportionality between Wilson’s crime and his sentence.

     At this point, the Supreme Court’s decision in Weems v. United States merits discussion. In that case, Weems forged signatures on several public documents. The Supreme Court found that a minimum sentence of twelve years in chains at hard labor for falsifying public documents, combined with lifetime surveillance by appropriate authorities after Weems’s release from prison, constituted cruel and unusual punishment. The Court stated that, because the minimum punishment imposed on Weems was more severe than or similar to punishments for some “degrees of homicide” and other more serious crimes, Weems’s punishment was cruel and unusual. According to the Court, this contrast shows more than different exercises of legislative judgment. It is greater than that. It condemns the sentence in this case as cruel and unusual. It exhibits a difference between unrestrained power and that which is exercised under the spirit of constitutional limitations formed to establish justice.

Holding

All of the foregoing considerations compel the conclusion that Wilson’s sentence is grossly disproportionate to his crime and constitutes cruel and unusual punishment under both the Georgia and United States Constitutions. We emphasize that it is the “rare case in which the inference of gross disproportionality will be met” and a rarer case still in which that threshold inference stands after further scrutiny. The present case, however, is one of those rare cases. We also emphasize that nothing in this opinion should be read as endorsing attempts by the judiciary to apply statutes retroactively. We are not applying the 2006 amendment retroactively in this case. Instead . . . we merely factor the 2006 amendment into the evaluation of whether Wilson’s punishment is cruel and unusual.

     Today’s opinion will affect only a small number of individuals whose crimes and circumstances are similar to Wilson’s, i.e., those teenagers convicted only of aggravated child molestation, based solely on an act of sodomy, with no injury to the victim, involving a willing teenage partner no more than four years younger than the defendant. Wilson stands convicted of aggravated child molestation, and . . . we have determined that, under the statute then in effect, the minimum punishment authorized by the legislature for that crime is unconstitutional. . . .

Dissenting, Carley, J.
Because I believe that the majority’s conclusion that Wilson’s felony sentence constitutes cruel and unusual punishment does violence to the fundamental constitutional principle of separation of powers and is contrary to the doctrine of stare decisis, I respectfully dissent. . . .

It is important to note at the outset that the factual basis for Wilson’s prosecution is not an act which is in any sense protected by the constitutional right of privacy. The evidence shows that a group of teenagers rented adjacent rooms at a motel and held a raucous, unsupervised New Year’s Eve party. Among the participants were seventeen-year-old Genarlow Wilson, seventeen-year-old L. M., and fifteen-year-old T. C.      The next morning, L. M. reported to her mother that she had been raped. Police were notified, and the motel rooms were searched. During the search, a video camera and videocassette tape were found. The tape showed Wilson having sexual intercourse with an apparently semiconscious L. M., and T. C. performing oral sex on Wilson. As a result, Wilson was charged with the rape of L. M. and with the aggravated child molestation of T. C. Acquitted of the former offense and convicted of the latter, he was given a mandatory sentence of ten years imprisonment without possibility of parole. When Wilson engaged in the very public act of oral sodomy with a fifteen-year-old child, he committed the crime of aggravated child molestation and, as a result, he received the felony sentence mandated for that offense (former OCGA section 16-6-4 (d)(1)).

     Subsequently, the General Assembly did amend the statute so as to provide that the crime of aggravated child molestation committed under the factual circumstances which underlay Wilson’s prosecution would only be punishable as a misdemeanor (OCGA section 16-6-4(d)(2)). However, the effective date of that change in the law was July 1, 2006, which is more than a year-and-a-half after Wilson committed the offense for which he was convicted. In amending the law to provide for misdemeanor punishment, the General Assembly not only provided generally that the change would become effective on July 1, 2006. It also specifically addressed the issue of retroactive application. The effect of this clear and unambiguous provision is to preclude giving retroactive effect to the 2006 amendment so as to “affect or abate” the status of Wilson’s crime as felony aggravated child molestation punishable in accordance with the sentence authorized at the time he committed that offense. The majority fails to acknowledge this provision of the statute, presumably because to do so would completely destroy the foundation upon which it bases its ultimate conclusion that Wilson’s felony sentence constitutes cruel and unusual punishment.

     In connection with a claim of cruel and unusual punishment, the enactments of the General Assembly are the clearest and best evidence of a society’s evolving standards of decency and of how contemporary society views a particular punishment. The majority acknowledges this tenet and purports to invoke it. However, a faithful adherence to that principle would seem to require a consideration of the totality of the law in question, which in this case certainly includes every provision of the 2006 statute. Accordingly, while I am very sympathetic to Wilson’s argument regarding the injustice of sentencing this promising young man, with good grades and no criminal history, to ten years in prison without parole and a lifetime registration as a sexual offender because he engaged in consensual oral sex with a fifteen-year-old victim only two years his junior, this court is bound by the Legislature’s determination that young persons in Wilson’s situation are not entitled to the misdemeanor treatment now accorded to identical behavior under OCGA section 16-6-4(d)(2).

     The majority does not demonstrate that an unqualified felony sentence for aggravated child molestation constituted cruel and unusual punishment at the time that Wilson committed that crime. Indeed, it cannot so demonstrate, since the law which was then in effect “provide[d] no such exception [to mandatory felony sentencing based upon the age of the defendant and victim], and, because the required punishment does not unconstitutionally shock the conscience, [such a] sentence must stand.” Wilson’s sentence does not become cruel and unusual simply because the General Assembly made the express decision that he cannot benefit from the subsequent legislative determination to reduce the sentence for commission of that crime from felony to misdemeanor status. To the contrary, it is because the General Assembly made that express determination that his felony sentence cannot be deemed cruel and unusual. It is for the legislature to “determine to what extent certain criminal conduct has demonstrated more serious criminal interest and damaged society and to what extent it should be punished.”

     In actuality . . . today’s decision is rare because of its unprecedented disregard for the General Assembly’s constitutional authority to make express provision against the giving of any retroactive effect to its legislative lessening of the punishment for criminal offenses. If . . . the judiciary is permitted to determine that a formerly authorized harsher sentence nevertheless constitutes cruel and unusual punishment, then it necessarily follows that there are no circumstances in which the General Assembly can insulate its subsequent reduction of a criminal sentence from possible retroactive application by courts. Wilson is certainly not the only defendant convicted of aggravated child molestation who benefits at the expense of today’s judicial reduction of the General Assembly’s power to legislate. At present, any and all defendants who were ever convicted of aggravated child molestation and sentenced for a felony under circumstances similar to Wilson are, as a matter of law, entitled to be completely discharged from lawful custody even though the General Assembly expressly provided that their status as convicted felons would not be affected by the very statute upon which the majority relies to free them. . . . Moreover, nothing in today’s decision limits its application to cases involving minors who engage in voluntary sexual acts. Any defendant who was ever convicted in this state for the commission of any crime for which the sentence was subsequently reduced is now entitled to claim that his harsher sentence, though authorized under the statute in effect at the time it was imposed, has since become cruel and unusual and that, as a consequence, he is not only entitled to the benefit of the more lenient sentence, but should be released entirely from incarceration. . . . Accordingly, as a result of this “rare case,” the superior courts should be prepared for a flood of habeas corpus petitions filed by prisoners who seek to be freed from imprisonment because of a subsequent reduction in the applicable sentences for the crimes for which they were convicted.

     The courts of this state must give due regard to the authority of the legislative branch of government. The constitutional principle of separation of powers is intended to protect the citizens of this state from the tyranny of the judiciary, insuring that the authority to enact the laws will be exercised only by those representatives duly elected to serve as legislators. The General Assembly “being the sovereign power in the State, while acting within the pale of its constitutional competency, it is the province of the courts to interpret its mandates, and their duty to obey them, however absurd and unreasonable they may appear.”

Questions for Discussion

1.
What was Wilson’s original prison sentence? How was the law changed following his conviction?

2.
Why did the Georgia Supreme Court rule that Wilson had been subjected to cruel and unusual punishment?

3.
Explain how, following Wilson’s conviction, Georgia courts could hold that Wilson had not been subjected to cruel and unusual punishment, and then two years later reverse themselves and hold that Wilson’s punishment constituted cruel and unusual punishment.

4.
Had the Georgia legislature not modified the punishment for aggravated child molestation, would the Georgia Supreme Court have ruled that Wilson’s sentence constituted cruel and unusual punishment?

5.
Does it make sense that because Widner was more than four years older than his sexual partner, his punishment was not considered to be cruel and unusual?

6.
Summarize the main points made in the dissenting opinion.

7.
How would you rule in Wilson?
CHAPTER THREE

IS CALIFORNIA REQUIRED TO RELEASE 46,000 INMATES?

BROWN V. PLATA

____U.S.______

  Opinion By: Kennedy, J.                                                                                                       

Issue 

 This case arises from serious constitutional violations in California’s prison system. The violations have persisted for years. They remain uncorrected. The appeal comes to this Court from a three-judge District Court order directing California to remedy two ongoing violations of the Cruel and Unusual Punishments Clause, a guarantee binding on the States by the Due Process Clause of the Fourteenth Amendment. The violations are the subject of two class actions in two Federal District Courts. The first involves the class of prisoners with serious mental disorders. That case is Coleman v. Brown . The second involves prisoners with serious medical conditions. That case is Plata v. Brown . The order of the three-judge District Court is applicable to both cases.                                                                                After years of litigation, it became apparent that a remedy for the constitutional violations would not be effective absent a reduction in the prison system population. The authority to order release of prisoners as a remedy to cure a systemic violation of the  Eighth Amendment is a power reserved to a three-judge district court, not a single-judge district court. In accordance with that rule, the Coleman and Plata District Judges independently requested that a three-judge court be convened. The Chief Judge of the Court of Appeals for the Ninth Circuit convened a three-judge court composed of the Coleman and Plata District Judges and a third, Ninth Circuit Judge. Because the two cases are interrelated, their limited consolidation for this purpose has a certain utility in avoiding conflicting decrees and aiding judicial consideration and enforcement. The State in this Court has not objected to consolidation, although the State does argue that the three-judge court was prematurely convened. The State also objects to the substance of the three-judge court order, which requires the State to reduce overcrowding in its prisons.                                                                                                                                            The appeal presents the question whether the remedial order issued by the three-judge court is consistent with requirements and procedures set forth in a congressional statute, the Prison Litigation Reform Act of 1995 (PLRA). The order leaves the choice of means to reduce overcrowding to the discretion of state officials. But absent compliance through new construction, out-of-state transfers, or other means—or modification of the order upon a further showing by the State—the State will be required to release some number of prisoners before their full sentences have been served. High recidivism rates must serve as a warning that mistaken or premature release of even one prisoner can cause injury and harm. The release of prisoners in large numbers—assuming the State finds no other way to comply with the order—is a matter of undoubted, grave concern. 

Facts

At the time of trial, California’s correctional facilities held some 156,000 persons. This is nearly double the number that California’s prisons were designed to hold, and California has been ordered to reduce its prison population to 137.5% of design capacity. By the three-judge court’s own estimate, the required population reduction could be as high as 46,000 persons. Although the State has reduced the population by at least 9,000 persons during the pendency of this appeal, this means a further reduction of 37,000 persons could be required. As will be noted, the reduction need not be accomplished in an indiscriminate manner or in these substantial numbers if satisfactory, alternate remedies or means for compliance are devised. The State may employ measures, including good-time credits and diversion of low-risk offenders and technical parole violators to community-based programs, that will mitigate the order’s impact. The population reduction potentially required is nevertheless of unprecedented sweep and extent.                            Yet so too is the continuing injury and harm resulting from these serious constitutional violations. For years the medical and mental health care provided by California’s prisons has fallen short of minimum constitutional requirements and has failed to meet prisoners’ basic health needs. Needless suffering and death have been the well-documented result. Over the whole course of years during which this litigation has been pending, no other remedies have been found to be sufficient. Efforts to remedy the violation have been frustrated by severe overcrowding in California’s prison system. Short term gains in the provision of care have been eroded by the long-term effects of severe and pervasive overcrowding.                                                                                                                                 Overcrowding has overtaken the limited resources of prison staff; imposed demands well beyond the capacity of medical and mental health facilities; and created unsanitary and unsafe conditions that make progress in the provision of care difficult or impossible to achieve. The overcrowding is the “primary cause of the violation of a Federal right,”, specifically the severe and unlawful mistreatment of prisoners through grossly inadequate provision of medical and mental health care.                                                                                      The degree of overcrowding in California’s prisons is exceptional. California’s prisons are designed to house a population just under 80,000, but at the time of the three-judge court’s decision the population was almost double that. The State’s prisons had operated at around 200% of design capacity for at least 11 years. Prisoners are crammed into spaces neither designed nor intended to house inmates. As many as 200 prisoners may live in a gymnasium, monitored by as few as two or three correctional officers. As many as 54 prisoners may share a single toilet.                                                                                  The Corrections Independent Review Panel, a body appointed by the Governor and composed of correctional consultants and representatives from state agencies, concluded that California’s prisons are “ ‘severely overcrowded, imperiling the safety of both correctional employees and inmates.’ ” In 2006, then-Governor Schwarzenegger declared a state of emergency in the prisons, as “ ‘immediate action is necessary to prevent death and harm caused by California’s severe prison overcrowding.’ ”  The consequences of overcrowding identified by the Governor include “ ‘increased, substantial risk for transmission of infectious illness’ ” and a suicide rate “ ‘approaching an average of one per week.’ ”                                                                                                                       
      Prisoners in California with serious mental illness do not receive minimal, adequate care. Because of a shortage of treatment beds, suicidal inmates may be held for prolonged periods in telephone-booth sized cages without toilets.  A psychiatric expert reported observing an inmate who had been held in such a cage for nearly 24 hours, standing in a pool of his own urine, unresponsive and nearly catatonic. Prison officials explained they had “ ‘no place to put him.’ ” Other inmates awaiting care may be held for months in administrative segregation, where they endure harsh and isolated conditions and receive only limited mental health services. Wait times for mental health care range as high as 12 months. In 2006, the suicide rate in California’s prisons was nearly 80% higher than the national average for prison populations; and a court-appointed Special Master found that 72.1% of suicides involved “some measure of inadequate assessment, treatment, or intervention, and were therefore most probably foreseeable and/or preventable.”     Prisoners suffering from physical illness also receive severely deficient care. California’s prisons were designed to meet the medical needs of a population at 100% of design capacity and so have only half the clinical space needed to treat the current population.  A correctional officer testified that, in one prison, up to 50 sick inmates may be held together in a 12- by 20-foot cage for up to five hours awaiting treatment.  The number of staff is inadequate, and prisoners face significant delays in access to care. A prisoner with severe abdominal pain died after a 5-week delay in referral to a specialist; a prisoner with “constant and extreme” chest pain died after an 8-hour delay in evaluation by a doctor; and a prisoner died of testicular cancer after a “failure of MDs to work up for cancer in a young man with 17 months of testicular pain.” Doctor Ronald Shansky, former medical director of the Illinois state prison system, surveyed death reviews for California prisoners. He concluded that extreme departures from the standard of care were “widespread,” and that the proportion of “possibly preventable or preventable” deaths was “extremely high.” Many more prisoners, suffering from severe but not life-threatening conditions, experience prolonged illness and unnecessary pain.                                These conditions are the subject of two federal cases. The first to commence, Coleman v. Brown , was filed in 1990. Coleman involves the class of seriously mentally ill persons in California prisons. Over 15 years ago, in 1995, after a 39-day trial, the Coleman District Court found “overwhelming evidence of the systematic failure to deliver necessary care to mentally ill inmates” in California prisons. The prisons were “seriously and chronically understaffed,” and had “no effective method for ensuring … the competence of their staff,” The prisons had failed to implement necessary suicide-prevention procedures, “due in large measure to the severe understaffing.” Mentally ill inmates “languished for months, or even years, without access to necessary care.” They suffer from severe hallucinations, [and] they decompensate into catatonic states.”  The court appointed a Special Master to oversee development and implementation of a remedial plan of action.                                                                                                                In 2007, 12 years after his appointment, the Special Master in Coleman filed a report stating that, after years of slow improvement, the state of mental health care in California’s prisons was deteriorating. The Special Master ascribed this change to increased overcrowding. The rise in population had led to greater demand for care, and existing programming space and staffing levels were inadequate to keep pace. Prisons had retained more mental health staff, but the “growth of the resource [had] not matched the rise in demand.” At the very time the need for space was rising, the need to house the expanding population had also caused a “reduction of programming space now occupied by inmate bunks.” The State was “facing a four to five-year gap in the availability of sufficient beds to meet the treatment needs of many inmates/patients.” [I]ncreasing numbers of truly psychotic inmate/patients are trapped in [lower levels of treatment] that cannot meet their needs.” The Special Master concluded that many early “achievements have succumbed to the inexorably rising tide of population, leaving behind growing frustration and despair.”                                                                                                            The second action, Plata v. Brown , involves the class of state prisoners with serious medical conditions. After this action commenced in 2001, the State conceded that deficiencies in prison medical care violated prisoners’  rights. The State stipulated to a remedial injunction. The State failed to comply with that injunction, and in 2005 the court appointed a Receiver to oversee remedial efforts. The court found that “the California prison medical care system is broken beyond repair,” resulting in an “unconscionable degree of suffering and death.”  The court found: “[I]t is an uncontested fact that, on average, an inmate in one of California’s prisons needlessly dies every six to seven days due to constitutional deficiencies in the [California prisons’] medical delivery system.”  And the court made findings regarding specific instances of neglect, including the following: 

“[A] San Quentin prisoner with hypertension, diabetes and renal failure was prescribed two different medications that actually served to exacerbate his renal failure. An optometrist noted the patient’s retinal bleeding due to very high blood pressure and referred him for immediate evaluation, but this evaluation never took place. It was not until a year later that the patient’s renal failure was recognized, at which point he was referred to a nephrologist on an urgent basis; he should have been seen by the specialist within 14 days but the consultation never happened and the patient died three months later.” 

Prisons were unable to retain sufficient numbers of competent medical staff,  and would “hire any doctor who had ‘a license, a pulse and a pair of shoes.’ ” Medical facilities lacked “necessary medical equipment” and did “not meet basic sanitation standards.”  “Exam tables and counter tops, where prisoners with … communicable diseases are treated, [were] not routinely disinfected.”  

     In 2008, three years after the District Court’s decision, the Receiver described continuing deficiencies in the health care provided by California prisons: 

“Timely access is not assured. The number of medical personnel has been inadequate, and competence has not been assured… . Adequate housing for the disabled and aged does not exist. The medical facilities, when they exist at all, are in an abysmal state of disrepair. Basic medical equipment is often not available or used. Medications and other treatment options are too often not available when needed… . Indeed, it is a misnomer to call the existing chaos a ‘medical delivery system’—it is more an act of desperation than a system.”  

A report by the Receiver detailed the impact of overcrowding on efforts to remedy the violation. The Receiver explained that “overcrowding, combined with staffing shortages, has created a culture of cynicism, fear, and despair which makes hiring and retaining competent clinicians extremely difficult.”  “[O]vercrowding, and the resulting day to day operational chaos of the [prison system], creates regular ‘crisis’ situations which … take time [and] energy … away from important remedial programs.”  Overcrowding had increased the incidence of infectious disease, and had led to rising prison violence and greater reliance by custodial staff on lockdowns, which “inhibit the delivery of medical care and increase the staffing necessary for such care.” “Every day,” the Receiver reported, “California prison wardens and health care managers make the difficult decision as to which of the class actions, Coleman … or Plata they will fail to comply with because of staff shortages and patient loads.”                                                                          The Coleman and Plata plaintiffs, believing that a remedy for unconstitutional medical and mental health care could not be achieved without reducing overcrowding, moved their respective District Courts to convene a three-judge court empowered under the PLRA to order reductions in the prison population. The judges in both actions granted the request, and the cases were consolidated before a single three-judge court. The State has not challenged the validity of the consolidation in proceedings before this Court, so its propriety is not presented by this appeal.                                                                                    The three-judge court heard 14 days of testimony and issued a 184-page opinion, making extensive findings of fact. The court ordered California to reduce its prison population to 137.5% of the prisons’ design capacity within two years. Assuming the State does not increase capacity through new construction, the order requires a population reduction of 38,000 to 46,000 persons. Because it appears all but certain that the State cannot complete sufficient construction to comply fully with the order, the prison population will have to be reduced to at least some extent. The court did not order the State to achieve this reduction in any particular manner. Instead, the court ordered the State to formulate a plan for compliance and submit its plan for approval by the court.    

Reasoning    
As a consequence of their own actions, prisoners may be deprived of rights that are fundamental to liberty. Yet the law and the Constitution demand recognition of certain other rights. Prisoners retain the essence of human dignity inherent in all persons. Respect for that dignity animates the  prohibition against cruel and unusual punishment. “ ‘The basic concept underlying the Eighth Amendment  is nothing less than the dignity of man.’ ”                                                                                                                                           
     To incarcerate, society takes from prisoners the means to provide for their own needs. Prisoners are dependent on the State for food, clothing, and necessary medical care. A prison’s failure to provide sustenance for inmates “may actually produce physical ‘torture or a lingering death.’ ” Just as a prisoner may starve if not fed, he or she may suffer or die if not provided adequate medical care. A prison that deprives prisoners of basic sustenance, including adequate medical care, is incompatible with the concept of human dignity and has no place in civilized society.                                                                               If government fails to fulfill this obligation, the courts have a responsibility to remedy the resulting  violation.  Courts must be sensitive to the State’s interest in punishment, deterrence, and rehabilitation, as well as the need for deference to experienced and expert prison administrators faced with the difficult and dangerous task of housing large numbers of convicted criminals. Courts nevertheless must not shrink from their obligation to “enforce the constitutional rights of all ‘persons,’ including prisoners.” Courts may not allow constitutional violations to continue simply because a remedy would involve intrusion into the realm of prison administration.                                                          Courts faced with the sensitive task of remedying unconstitutional prison conditions must consider a range of available options, including appointment of special masters or receivers and the possibility of consent decrees. When necessary to ensure compliance with a constitutional mandate, courts may enter orders placing limits on a prison’s population. By its terms, the PLRA restricts the circumstances in which a court may enter an order “that has the purpose or effect of reducing or limiting the prison population.” The order in this case does not necessarily require the State to release any prisoners. The State may comply by raising the design capacity of its prisons or by transferring prisoners to county facilities or facilities in other States. Because the order limits the prison population as a percentage of design capacity, it nonetheless has the “effect of reducing or limiting the prison population.”                                                                                                
      Under the PLRA, only a three-judge court may enter an order limiting a prison population. Before a three-judge court may be convened, a district court first must have entered an order for less intrusive relief that failed to remedy the constitutional violation and must have given the defendant a reasonable time to comply with its prior orders. The party requesting a three-judge court must then submit “materials sufficient to demonstrate that [these requirements] have been met.”  If the district court concludes that the materials are, in fact, sufficient, a three-judge court may be convened. The three-judge court must then find by clear and convincing evidence that “crowding is the primary cause of the violation of a Federal right” and that “no other relief will remedy the violation of the Federal right.” As with any award of prospective relief under the PLRA, the relief “shall extend no further than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs.” The three-judge court must therefore find that the relief is “narrowly drawn, extends no further than necessary …  and is the least intrusive means necessary to correct the violation of the Federal right.”  In making this determination, the three-judge court must give “substantial weight to any adverse impact on public safety or the operation of a criminal justice system caused by the relief.”  Applying these standards, the three-judge court found a population limit appropriate, necessary, and authorized in this case.                                                                                                                                                          This Court’s review of the three-judge court’s legal determinations is de novo , but factual findings are reviewed for clear error.  Deference to trial court fact finding reflects an understanding that “[t]he trial judge’s major role is the determination of fact, and with experience in fulfilling that role comes expertise.” The three-judge court oversaw two weeks of trial and heard at considerable length from California prison officials, as well as experts in the field of correctional administration. The judges had the opportunity to ask relevant questions of those witnesses. Two of the judges had overseen the ongoing remedial efforts of the Receiver and Special Master. The three-judge court was well situated to make the difficult factual judgments necessary to fashion a remedy for this complex and intractable constitutional violation. The three-judge court’s findings of fact may be reversed only if this Court is left with a “ ‘definite and firm conviction that a mistake has been committed.’ ”                                                                                          
       Before a three-judge court may be convened to consider whether to enter a population limit, the PLRA requires that the court have “previously entered an order for less intrusive relief that has failed to remedy the deprivation of the Federal right sought to be remedied.” This provision refers to “an order.” It is satisfied if the court has entered one order, and this single order has “failed to remedy” the constitutional violation. The defendant must also have had “a reasonable amount of time to comply with the previous court orders.”  This provision refers to the court’s “orders.” It requires that the defendant have been given a reasonable time to comply with all of the court’s orders. Together, these requirements ensure that the “ ‘last resort remedy’ ” of a population limit is not imposed “ ‘as a first step.’ ”                                                                                                            The first of these conditions, the previous order requirement, was satisfied in Coleman by appointment of a Special Master in 1995, and it was satisfied in Plata by approval of a consent decree and stipulated injunction in 2002. Both orders were intended to remedy the constitutional violations. Both were given ample time to succeed. When the three-judge court was convened, 12 years had passed since the appointment of the Coleman Special Master, and 5 years had passed since the approval of the Plata consent decree. The State does not claim that either order achieved a remedy. Although the PLRA entitles a State to terminate remedial orders such as these after two years unless the district court finds that the relief “remains necessary to correct a current and ongoing violation of the Federal right,”  California has not attempted to obtain relief on this basis.                                   The State claims instead that the second condition, the reasonable time requirement , was not met because other, later remedial efforts should have been given more time to succeed. In 2006, the Coleman District Judge approved a revised plan of action calling for construction of new facilities, hiring of new staff, and implementation of new procedures. That same year, the Plata District Judge selected and appointed a Receiver to oversee the State’s ongoing remedial efforts. When the three-judge court was convened, the Receiver had filed a preliminary plan of action calling for new construction, hiring of additional staff, and other procedural reforms.                                                                            Although both the revised plan of action in Coleman and the appointment of the Receiver in Plata were new developments in the courts’ remedial efforts, the basic plan to solve the crisis through construction, hiring, and procedural reforms remained unchanged. These efforts had been ongoing for years; the failed consent decree in Plata had called for implementation of new procedures and hiring of additional staff; and the Coleman Special Master had issued over 70 orders directed at achieving a remedy through construction, hiring, and procedural reforms. The Coleman Special Master and Plata Receiver were unable to provide assurance that further, substantially similar efforts would yield success absent a population reduction. Instead, the Coleman Special Master explained that “many of the clinical advances … painfully accomplished over the past decade are slip-sliding away” as a result of overcrowding.  And the Plata Receiver indicated that, absent a reduction in overcrowding, a successful remedial effort could “all but bankrupt” the State of California.                                                                                                                                                                                                     Having engaged in remedial efforts for 5 years in Plata and 12 in Coleman , the District Courts were not required to wait to see whether their more recent efforts would yield equal disappointment. When a court attempts to remedy an entrenched constitutional violation through reform of a complex institution, such as this statewide prison system, it may be necessary in the ordinary course to issue multiple orders directing and adjusting ongoing remedial efforts. Each new order must be given a reasonable time to succeed, but reasonableness must be assessed in light of the entire history of the court’s remedial efforts. A contrary reading of the reasonable time requirement would in effect require district courts to impose a moratorium on new remedial orders before issuing a population limit. This unnecessary period of inaction would delay an eventual remedy and would prolong the courts’ involvement, serving neither the State nor the prisoners. Congress did not require this unreasonable result when it used the term “reasonable.”                                                                                                  The Coleman and Plata courts had a solid basis to doubt that additional efforts to build new facilities and hire new staff would achieve a remedy. Indeed, although 5 years have now passed since the appointment of the Plata Receiver and approval of the revised plan of action in Coleman , there is no indication that the constitutional violations have been cured. A report filed by the Coleman Special Master in July 2009 describes ongoing violations, including an “absence of timely access to appropriate levels of care at every point in the system.” A report filed by the Plata Receiver in October 2010 likewise describes ongoing deficiencies in the provision of medical care and concludes that there are simply “too many prisoners for the healthcare infrastructure.”  The Coleman and Plata courts acted reasonably when they convened a three-judge court without further delay.                                                                                                                                             Once a three-judge court has been convened, the court must find additional requirements satisfied before it may impose a population limit. The first of these requirements is that “crowding is the primary cause of the violation of a Federal right.      The three-judge court found the primary cause requirement satisfied by the evidence at trial. The court found that overcrowding strains inadequate medical and mental health facilities; overburdens limited clinical and custodial staff; and creates violent, unsanitary, and chaotic conditions that contribute to the constitutional violations and frustrate efforts to fashion a remedy. The three-judge court also found that “until the problem of overcrowding is overcome it will be impossible to provide constitutionally compliant care to California’s prison population.”                                                                                                        
     The parties dispute the standard of review applicable to this determination. With respect to the three-judge court’s factual findings, this Court’s review is necessarily deferential. It is not this Court’s place to “duplicate the role” of the trial court.. The ultimate issue of primary cause presents a mixed question of law and fact; but there, too, “the mix weighs heavily on the ‘fact’ side.” Because the “district court is ‘better positioned’ … to decide the issue,” our review of the three-judge court’s primary cause determination is deferential.                                                                                                            The record documents the severe impact of burgeoning demand on the provision of care. At the time of trial, vacancy rates for medical and mental health staff ranged as high as 20% for surgeons, 25% for physicians, 39% for nurse practitioners, and 54.1% for psychiatrists. These percentages are based on the number of positions budgeted by the State. Dr. Ronald Shansky, former medical director of the Illinois prison system, concluded that these numbers understate the se-verity of the crisis because the State has not budgeted sufficient staff to meet demand. According to Dr. Shansky, “even if the prisons were able to fill all of their vacant health care positions, which they have not been able to do to date, … the prisons would still be unable to handle the level of need given the current overcrowding.” Dr. Craig Haney, a professor of psychology, reported that mental health staff are “managing far larger caseloads than is appropriate or effective.” . A prison psychiatrist told Dr. Haney that “ ‘we are doing about 50% of what we should be doing.’ ”. In the context of physical care Dr. Shansky agreed that “demand for care, particularly for the high priority cases, continues to overwhelm the resources available.”      Even on the assumption that vacant positions could be filled, the evidence suggested there would be insufficient space for the necessary additional staff to perform their jobs. The Plata Receiver, in his report on overcrowding, concluded that even the “newest and most modern prisons” had been “designed with clinic space which is only one-half that necessary for the real-life capacity of the prisons.”  Dr. Haney reported that “[e]ach one of the facilities I toured was short of significant amounts of space needed to perform otherwise critical tasks and responsibilities.”  In one facility, staff cared for 7,525 prisoners in space designed for one-third as many.  Staff operate out of converted storage rooms, closets, bathrooms, shower rooms, and visiting centers. These makeshift facilities impede the effective delivery of care and place the safety of medical professionals in jeopardy, compounding the difficulty of hiring additional staff.                                                     This shortfall of resources relative to demand contributes to significant delays in treatment. Mentally ill prisoners are housed in administrative segregation while awaiting transfer to scarce mental health treatment beds for appropriate care. One correctional officer indicated that he had kept mentally ill prisoners in segregation for “ ‘6 months or more.’ ” Other prisoners awaiting care are held in tiny, phone-booth sized cages. The record documents instances of prisoners committing suicide while awaiting treatment.       
      Delays are no less severe in the context of physical care. Prisons have backlogs of up to 700 prisoners waiting to see a doctor.  A review of referrals for urgent specialty care at one prison revealed that only 105 of 316 pending referrals had a scheduled appointment, and only 2 had an appointment scheduled to occur within 14 days.  Urgent specialty referrals at one prison had been pending for six months to a year.                                              Crowding also creates unsafe and unsanitary living conditions that hamper effective delivery of medical and mental health care. A medical expert described living quarters in converted gymnasiums or dayrooms, where large numbers of prisoners may share just a few toilets and showers, as “ ‘breeding grounds for disease.’ ” Cramped conditions promote unrest and violence, making it difficult for prison officials to monitor and control the prison population. On any given day, prisoners in the general prison population may become ill, thus entering the plaintiff class; and overcrowding may prevent immediate medical attention necessary to avoid suffering, death, or spread of disease. After one prisoner was assaulted in a crowded gymnasium, prison staff did not even learn of the injury until the prisoner had been dead for several hours. Living in crowded, unsafe, and unsanitary conditions can cause prisoners with latent mental illnesses to worsen and develop overt symptoms. Crowding may also impede efforts to improve delivery of care. Two prisoners committed suicide by hanging after being placed in cells that had been identified as requiring a simple fix to remove attachment points that could support a noose. The repair was not made because doing so would involve removing prisoners from the cells, and there was no place to put them.  More generally, Jeanne Woodford, the former acting secretary of California’s prisons, testified that there “ ‘are simply too many issues that arise from such a large number of prisoners,’ ” and that, as a result, “ ‘management spends virtually all of its time fighting fires instead of engaging in thoughtful decision-making and planning’ ” of the sort needed to fashion an effective remedy for these constitutional violations.                                                                    Increased violence also requires increased reliance on lockdowns to keep order, and lockdowns further impede the effective delivery of care. In 2006, prison officials instituted 449 lockdowns.  The average lockdown lasted 12 days, and 20 lockdowns lasted 60 days or longer.  During lockdowns, staff must either escort prisoners to medical facilities or bring medical staff to the prisoners. Either procedure puts additional strain on already overburdened medical and custodial staff. Some programming for the mentally ill even may be canceled altogether during lockdowns, and staff may be unable to supervise the delivery of psychotropic medications.                                                                                     The effects of overcrowding are particularly acute in the prisons’ reception centers, intake areas that process 140,000 new or returning prisoners every year. Crowding in these areas runs as high as 300% of design capacity. Living conditions are “ ‘toxic,’ ” and a lack of treatment space impedes efforts to identify inmate medical or mental health needs and provide even rudimentary care.  The former warden of San Quentin reported that doctors in that prison’s reception center “ ‘were unable to keep up with physicals or provid[e] any kind of chronic care follow-up.’ ”  Inmates spend long periods of time in these areas awaiting transfer to the general population. Some prisoners are held in the reception centers for their entire period of incarceration.                                                              Numerous experts testified that crowding is the primary cause of the constitutional violations. The former warden of San Quentin and former acting secretary of the California prisons concluded that crowding “makes it ‘virtually impossible for the organization to develop, much less implement, a plan to provide prisoners with adequate care.’ ” The former executive director of the Texas Department of Criminal Justice testified that “ ‘[e]verything revolves around overcrowding” and that “ ‘overcrowding is the primary cause of the medical and mental health care violations.’ ” The former head of corrections in Pennsylvania, Washington, and Maine testified that overcrowding is “ ‘overwhelming the system both in terms of sheer numbers, in terms of the space available, in terms of providing healthcare.’ ” And the current secretary of the Pennsylvania Department of Corrections testified that “ ‘‘the biggest inhibiting factor right now in California being able to deliver appropriate mental health and medical care is the severe overcrowding.’ ”                                                                                                      The State attempts to undermine the substantial evidence presented at trial, and the three-judge court’s findings of fact, by complaining that the three-judge court did not allow it to present evidence of current prison conditions. This suggestion lacks a factual basis.  The three-judge court properly admitted evidence of current conditions as relevant to the issues before it. The three-judge court allowed discovery until a few months before trial; expert witnesses based their conclusions on recent observations of prison conditions; the court admitted recent reports on prison conditions by the Plata Receiver and Coleman Special Master; and both parties presented testimony related to current conditions, including understaffing, inadequate facilities, and unsanitary and unsafe living conditions.  Dr. Craig Haney, for example, based his expert report on tours of eight California prisons.  These tours occurred as late as August 2008, two weeks before Dr. Haney submitted his report and less than four months before the first day of trial. Other experts submitted reports based on similar observations.                                                                 
     The three-judge court’s opinion cited and relied on this evidence of current conditions. The court relied extensively on the expert witness reports. The court cited the most current data available on suicides and preventable deaths in the California prisons. The court relied on statistics on staff vacancies that dated to three months before trial, and statistics on shortages of treatment beds for the same period. These are just examples of the extensive evidence of current conditions that informed every aspect of the judgment of the three-judge court. The three-judge court did not abuse its discretion when it also cited findings made in earlier decisions of the Plata and Coleman District Courts. Those findings remained relevant to establish the nature of these longstanding, continuing constitutional violations.                                                                                                             It is true that the three-judge court established a cutoff date for discovery a few months before trial. The order stated that site inspections of prisons would be allowed until that date, and that evidence of “changed prison conditions” after that date would not be admitted. The court also excluded evidence not pertinent to the issue whether a population limit is appropriate under the PLRA, including evidence relevant solely to the existence of an ongoing constitutional violation. The court reasoned that its decision was limited to the issue of remedy and that the merits of the constitutional violation had already been determined. The three-judge court made clear that all such evidence would be considered “[t]o the extent that it illuminates questions that are properly before the court.”                                                                                                                                           Both rulings were within the sound discretion of the three-judge court. Orderly trial management may require discovery deadlines and a clean distinction between litigation of the merits and the remedy. The State in fact represented to the three-judge court that it would be “appropriate” to cut off discovery before trial because “like plaintiffs, we, too, are really gearing up and going into a pretrial mode.” And if the State truly believed there was no longer a violation, it could have argued to the Coleman and Plata District Courts that a three-judge court should not be convened because the District Courts’ prior orders had not “failed to remedy the deprivation” of prisoners’ constitutional rights. Once the three-judge court was convened, that court was not required to reconsider the merits. Its role was solely to consider the propriety and necessity of a population limit.                             The State does not point to any significant evidence that it was unable to present and that would have changed the outcome of the proceedings. To the contrary, the record and opinion make clear that the decision of the three-judge court was based on current evidence pertaining to ongoing constitutional violations.                                                              The three-judge court acknowledged that the violations were caused by factors in addition to overcrowding and that reducing crowding in the prisons would not entirely cure the violations. This is consistent with the reports of the Coleman Special Master and Plata Receiver, both of whom concluded that even a significant reduction in the prison population would not remedy the violations absent continued efforts to train staff, improve facilities, and reform procedures. The three-judge court nevertheless found that overcrowding was the primary cause in the sense of being the foremost cause of the violation.                                                                                                                                      This understanding of the primary cause requirement is consistent with the text of the PLRA. The State in fact concedes that it proposed this very definition of primary cause to the three-judge court. “Primary” is defined as “[f]irst or highest in rank, quality, or importance; principal.” Overcrowding need only be the foremost, chief, or principal cause of the violation. If Congress had intended to require that crowding be the only cause, it would have said so, assuming in its judgment that definition would be consistent with constitutional limitations. 

     As this case illustrates, constitutional violations in conditions of confinement are rarely susceptible of simple or straightforward solutions. In addition to overcrowding the failure of California’s prisons to provide adequate medical and mental health care may be ascribed to chronic and worsening budget shortfalls, a lack of political will in favor of reform, inadequate facilities, and systemic administrative failures. The Plata District Judge, in his order appointing the Receiver, compared the problem to “ ‘a spider web, in which the tension of the various strands is determined by the relationship among all the parts of the web, so that if one pulls on a single strand, the tension of the entire web is redistributed in a new and complex pattern.’ ” Only a multifaceted approach aimed at many causes, including overcrowding, will yield a solution.                                                            The PLRA should not be interpreted to place undue restrictions on the authority of federal courts to fashion practical remedies when confronted with complex and intractable constitutional violations. Congress limited the availability of limits on prison populations, but it did not forbid these measures altogether. The House Report accompanying the PLRA explained: 

     “While prison caps must be the remedy of last resort, a court still retains the power to order this remedy despite its intrusive nature and harmful consequences to the public if, but only if, it is truly necessary to prevent an actual violation of a prisoner’s federal rights.”  

Courts should presume that Congress was sensitive to the real-world problems faced by those who would remedy constitutional violations in the prisons and that Congress did not leave prisoners without a remedy for violations of their constitutional rights. A reading of the PLRA that would render population limits unavailable in practice would raise serious constitutional concerns. A finding that overcrowding is the “primary cause” of a violation is therefore permissible, despite the fact that additional steps will be required to remedy the violation.                                                                                                        The three-judge court was also required to find by clear and convincing evidence that “no other relief will remedy the violation of the Federal right.”   The State argues that the violation could have been remedied through a combination of new construction, transfers of prisoners out of State, hiring of medical personnel, and continued efforts by the Plata Receiver and Coleman Special Master. The order in fact permits the State to comply with the population limit by transferring prisoners to county facilities or facilities in other States, or by constructing new facilities to raise the prisons’ design capacity. And the three-judge court’s order does not bar the State from undertaking any other remedial efforts. If the State does find an adequate remedy other than a population limit, it may seek modification or termination of the three-judge court’s order on that basis. The evidence at trial, however, supports the three-judge court’s conclusion that an order limited to other remedies would not provide effective relief.                                                            The State’s argument that out-of-state transfers provide a less restrictive alternative to a population limit must fail because requiring out-of-state transfers itself qualifies as a population limit under the PLRA. Such an order “has the purpose or effect of reducing or limiting the prison population, or … directs the release from or nonadmission of prisoners to a prison.” §3626(g)(4). The same is true of transfers to county facilities. Transfers provide a means to reduce the prison population in compliance with the three-judge court’s order. They are not a less restrictive alternative to that order.                                             Even if out-of-state transfers could be regarded as a less restrictive alternative, the three-judge court found no evidence of plans for transfers in numbers sufficient to relieve overcrowding. The State complains that the Coleman District Court slowed the rate of transfer by requiring inspections to assure that the receiving institutions were in compliance ...but the State made no effort to show that it has the resources and the capacity to transfer significantly larger numbers of prisoners absent that condition.         
      Construction of new facilities, in theory, could alleviate overcrowding, but the three-judge court found no realistic possibility that California would be able to build itself out of this crisis. At the time of the court’s decision the State had plans to build new medical and housing facilities, but funding for some plans had not been secured and funding for other plans had been delayed by the legislature for years. Particularly in light of California’s ongoing fiscal crisis, the three-judge court deemed “chimerical” any “remedy that requires significant additional spending by the state.” Events subsequent to the three-judge court’s decision have confirmed this conclusion. In October 2010, the State notified the Coleman District Court that a substantial component of its construction plans had been delayed indefinitely by the legislature. And even if planned construction were to be completed, the Plata Receiver found that many so-called “expansion” plans called for cramming more prisoners into existing prisons without expanding administrative and support facilities.  The former acting secretary of the California prisons explained that these plans would “ ‘compound the burdens imposed on prison administrators and line staff’ ’ ” by adding to the already overwhelming prison population, creating new barriers to achievement of a remedy.                                                       The three-judge court also rejected additional hiring as a realistic means to achieve a remedy. The State for years had been unable to fill positions necessary for the adequate provision of medical and mental health care, and the three-judge court found no reason to expect a change. Although the State points to limited gains in staffing between 2007 and 2008, the record shows that the prison system remained chronically understaffed through trial in 2008. . The three-judge court found that violence and other negative conditions caused by crowding made it difficult to hire and retain needed staff. The court also concluded that there would be insufficient space for additional staff to work even if adequate personnel could somehow be retained. Additional staff cannot help to remedy the violation if they have no space in which to see and treat patients.                                            The three-judge court also did not err, much less commit clear error, when it concluded that, absent a population reduction, continued efforts by the Receiver and Special Master would not achieve a remedy. Both the Receiver and the Special Master filed reports stating that overcrowding posed a significant barrier to their efforts. The Plata Receiver stated that he was determined to achieve a remedy even without a population reduction, but he warned that such an effort would “all but bankrupt” the State.  The Coleman Special Master noted even more serious concerns, stating that previous remedial efforts had “succumbed to the inexorably rising tide of population.”  Both reports are persuasive evidence that, absent a reduction in overcrowding, any remedy might prove unattainable and would at the very least require vast expenditures of resources by the State. Nothing in the long history of the Coleman and Plata actions demonstrates any real possibility that the necessary resources would be made available. 

     The State claims that, even if each of these measures were unlikely to remedy the violation, they would succeed in doing so if combined together. Aside from asserting this proposition, the State offers no reason to believe it is so. Attempts to remedy the violations in Plata have been ongoing for 9 years. In Coleman , remedial efforts have been ongoing for 16. At one time, it may have been possible to hope that these violations would be cured without a reduction in overcrowding. A long history of failed remedial orders, together with substantial evidence of overcrowding’s deleterious effects on the provision of care, compels a different conclusion today.                                                                 The common thread connecting the State’s proposed remedial efforts is that they would require the State to expend large amounts of money absent a reduction in overcrowding. The Court cannot ignore the political and fiscal reality behind this case. California’s Legislature has not been willing or able to allocate the resources necessary to meet this crisis absent a reduction in overcrowding. There is no reason to believe it will begin to do so now, when the State of California is facing an unprecedented budgetary shortfall. As noted above, the legislature recently failed to allocate funds for planned new construction.  Without a reduction in overcrowding, there will be no efficacious remedy for the unconsti-tutional care of the sick and mentally ill in California’s prisons.                                    The PLRA states that no prospective relief shall issue with respect to prison conditions unless it is narrowly drawn, extends no further than necessary to correct the violation of a federal right, and is the least intrusive means necessary to correct the violation.. When determining whether these requirements are met, courts must “give substantial weight to any adverse impact on public safety or the operation of a criminal justice system.”               The three-judge court acknowledged that its order “is likely to affect inmates without medical conditions or serious mental illness.” This is because reducing California’s prison population will require reducing the number of prisoners outside the class through steps such as parole reform, sentencing reform, use of good-time credits, or other means to be determined by the State. Reducing overcrowding will also have positive effects beyond facilitating timely and adequate access to medical care, including reducing the incidence of prison violence and ameliorating unsafe living conditions. According to the State, these collateral consequences are evidence that the order sweeps more broadly than necessary.                                                                                                                                          The population limit imposed by the three-judge court does not fail narrow tailoring simply because it will have positive effects beyond the plaintiff class. Narrow tailoring requires a “ ‘ fit between the [remedy’s] ends and the means chosen to accomplish those ends.’ ” The scope of the remedy must be proportional to the scope of the violation, and the order must extend no further than necessary to remedy the violation. This Court has rejected remedial orders that unnecessarily reach out to improve prison conditions other than those that violate the Constitution. But the precedents do not suggest that a narrow and otherwise proper remedy for a constitutional violation is invalid simply because it will have collateral effects.                                                                                                               Nor does anything in the text of the PLRA require that result. The PLRA states that a remedy shall extend no further than necessary to remedy the violation of the rights of a “particular plaintiff or plaintiffs.” This means only that the scope of the order must be determined with reference to the constitutional violations established by the specific plaintiffs before the court. 

      This case is unlike cases where courts have impermissibly reached out to control the treatment of persons or institutions beyond the scope of the violation. Even prisoners with no present physical or mental illness may become afflicted, and all prisoners in California are at risk so long as the State continues to provide inadequate care. Prisoners in the general population will become sick, and will become members of the plaintiff classes, with routine frequency; and overcrowding may prevent the timely diagnosis and care necessary to provide effective treatment and to prevent further spread of disease. Relief targeted only at present members of the plaintiff classes may therefore fail to adequately protect future class members who will develop serious physical or mental illness. Prisoners who are not sick or mentally ill do not yet have a claim that they have been subjected to care that violates the Constitution , but in no sense are they remote bystanders in California’s medical care system. They are that system’s next potential victims.                                                                                                                                             A release order limited to prisoners within the plaintiff classes would, if anything, unduly limit the ability of State officials to determine which prisoners should be released. As the State acknowledges in its brief, “release of seriously mentally ill inmates [would be] likely to create special dangers because of their recidivism rates.” The order of the three-judge court gives the State substantial flexibility to determine who should be released. If the State truly believes that a release order limited to sick and mentally ill inmates would be preferable to the order entered by the three-judge court, the State can move the three-judge court for modification of the order on that basis. The State has not requested this relief from this Court.                                                                                                        The order also is not overbroad because it encompasses the entire prison system, rather than separately assessing the need for a population limit at every institution. The Coleman court found a system wide violation when it first afforded relief, and in Plata the State stipulated to system wide relief when it conceded the existence of a violation. Both the Coleman Special Master and the Plata Receiver have filed numerous reports detailing system wide deficiencies in medical and mental health care. California’s medical care program is run at a system wide level, and resources are shared among the correctional facilities.                                                                                                                        Although the three-judge court’s order addresses the entire California prison system, it affords the State flexibility to accommodate differences between institutions. There is no requirement that every facility comply with the 137.5% limit. Assuming no constitutional violation results, some facilities may retain populations in excess of the limit provided other facilities fall sufficiently below it so the system as a whole remains in compliance with the order. This will allow prison officials to shift prisoners to facilities that are better able to accommodate overcrowding, or out of facilities where retaining sufficient medical staff has been difficult. The alternative—a series of institution-specific population limits—would require federal judges to make these choices. Leaving this discretion to state officials does not make the order overbroad.                                                                          Nor is the order overbroad because it limits the State’s authority to run its prisons, as the State urges in its brief. While the order does in some respects shape or control the State’s authority in the realm of prison administration, it does so in a manner that leaves much to the State’s discretion. The State may choose how to allocate prisoners between institutions; it may choose whether to increase the prisons’ capacity through construction or reduce the population; and, if it does reduce the population, it may decide what steps to take to achieve the necessary reduction. The order’s limited scope is necessary to remedy a constitutional violation.                                                                                                                As the State implements the order of the three-judge court, time and experience may reveal targeted and effective remedies that will end the constitutional violations even without a significant decrease in the general prison population. The State will be free to move the three-judge court for modification of its order on that basis, and these motions would be entitled to serious consideration.  At this time, the State has not proposed any realistic alternative to the order. The State’s desire to avoid a population limit, justified as according respect to state authority, creates a certain and unacceptable risk of continuing violations of the rights of sick and mentally ill prisoners, with the result that many more will die or needlessly suffer. The Constitution does not permit this wrong.                                   In reaching its decision, the three-judge court gave “substantial weight” to any potential adverse impact on public safety from its order. The court devoted nearly 10 days of trial to the issue of public safety, and it gave the question extensive attention in its opinion. Ultimately, the court concluded that it would be possible to reduce the prison population “in a manner that preserves public safety and the operation of the criminal justice system.”                                                                                                                                The PLRA’s requirement that a court give “substantial weight” to public safety does not require the court to certify that its order has no possible adverse impact on the public. A contrary reading would depart from the statute’s text by replacing the word “substantial” with “conclusive.” Whenever a court issues an order requiring the State to adjust its incarceration and criminal justice policy, there is a risk that the order will have some adverse impact on public safety in some sectors. This is particularly true when the order requires release of prisoners before their sentence has been served. Persons incarcerated for even one offense may have committed many other crimes prior to arrest and conviction, and some number can be expected to commit further crimes upon release. Yet the PLRA contemplates that courts will retain authority to issue orders necessary to remedy constitutional violations, including authority to issue population limits when necessary.  A court is required to consider the public safety consequences of its order and to structure, and monitor, its ruling in a way that mitigates those consequences while still achieving an effective remedy of the constitutional violation.                                                          This inquiry necessarily involves difficult predictive judgments regarding the likely effects of court orders. Although these judgments are normally made by state officials, they necessarily must be made by courts when those courts fashion injunctive relief to remedy serious constitutional violations in the prisons. These questions are difficult and sensitive, but they are factual questions and should be treated as such. Courts can, and should, rely on relevant and informed expert testimony when making factual findings. It was proper for the three-judge court to rely on the testimony of prison officials from California and other States. Those experts testified on the basis of empirical evidence and extensive experience in the field of prison administration.                                                                The three-judge court credited substantial evidence that prison populations can be reduced in a manner that does not increase crime to a significant degree. Some evidence indicated that reducing overcrowding in California’s prisons could even improve public safety. Then-Governor Schwarzenegger, in his emergency proclamation on overcrowding, acknowledged that “ ‘overcrowding causes harm to people and property, leads to inmate unrest and misconduct, … and increases recidivism as shown within this state and in others.’ ”  The former warden of San Quentin and acting secretary of the California prison system testified that she “ ‘absolutely believe[s] that we make people worse, and that we are not meeting public safety by the way we treat people.’ ” And the head of Pennsylvania’s correctional system testified that measures to reduce prison population may “actually improve on public safety because they address the problems that brought people to jail.”                                                                                                                                                                                                         Expert witnesses produced statistical evidence that prison populations had been lowered without adversely affecting public safety in a number of jurisdictions, including certain counties in California, as well as Wisconsin, Illinois, Texas, Colorado, Montana, Michigan, Florida, and Canada. Washington’s former secretary of corrections testified that his State had implemented population reduction methods, including parole reform and expansion of good time credits, without any “deleterious effect on crime.”  In light of this evidence, the three-judge court concluded that any negative impact on public safety would be “substantially offset, and perhaps entirely eliminated, by the public safety benefits” of a reduction in overcrowding.                                                                                               The court found that various available methods of reducing overcrowding would have little or no impact on public safety. Expansion of good-time credits would allow the State to give early release to only those prisoners who pose the least risk of reoffending. Diverting low-risk offenders to community programs such as drug treatment, day reporting centers, and electronic monitoring would likewise lower the prison population without releasing violent convicts. The State now sends large numbers of persons to prison for violating a technical term or condition of their parole, and it could reduce the prison population by punishing technical parole violations through community-based programs. This last measure would be particularly beneficial as it would reduce crowding in the reception centers, which are especially hard hit by overcrowding.  The court’s order took account of public safety concerns by giving the State substantial flexibility to select among these and other means of reducing overcrowding.                                                                                          The State submitted a plan to reduce its prison population in accordance with the three-judge court’s order, and it complains that the three-judge court approved that plan without considering whether the specific measures contained within it would substantially threaten public safety. The three-judge court, however, left the choice of how best to comply with its population limit to state prison officials. The court was not required to second-guess the exercise of that discretion. Courts should presume that state officials are in a better position to gauge how best to preserve public safety and balance competing correctional and law enforcement concerns. The decision to leave details of implementation to the State’s discretion protected public safety by leaving sensitive policy decisions to responsible and competent state officials.                                                       During the pendency of this appeal, the State in fact began to implement measures to reduce the prison population.  These measures will shift “thousands” of prisoners from the state prisons to the county jails by “mak[ing] certain felonies punishable by imprisonment in county jail” and “requir[ing] that individuals returned to custody for violating their conditions of parole ‘serve any custody term in county jail.’ ” These developments support the three-judge court’s conclusion that the prison population can be reduced in a manner calculated to avoid an undue negative effect on public safety. 

     Establishing the population at which the State could begin to provide constitutionally adequate medical and mental health care, and the appropriate time frame within which to achieve the necessary reduction, requires a degree of judgment. The inquiry involves uncertain predictions regarding the effects of population reductions, as well as difficult determinations regarding the capacity of prison officials to provide adequate care at various population levels. Courts have substantial flexibility when making these judgments. “ ‘Once invoked, “the scope of a district court’s equitable powers … is broad, for breadth and flexibility are inherent in equitable remedies. ’ ”                                                     Nevertheless, the PLRA requires a court to adopt a remedy that is “narrowly tailored” to the constitutional violation and that gives “substantial weight” to public safety. When a court is imposing a population limit, this means the court must set the limit at the highest population consistent with an efficacious remedy. The court must also order the population reduction achieved in the shortest period of time reasonably consistent with public safety.                                                                                                                                     The three-judge court concluded that the population of California’s prisons should be capped at 137.5% of design capacity. This conclusion is supported by the record. Indeed, some evidence supported a limit as low as 100% of design capacity. The chief deputy secretary of Correctional Healthcare Services for the California prisons tes-tified that California’s prisons “ ‘were not designed and made no provision for any expansion of medical care space beyond the initial 100% of capacity.’ ” Other evidence supported a limit as low as 130%. The head of the State’s Facilities Strike Team recommended reducing the population to 130% of design capacity as a long-term goal. A former head of correctional systems in Washington State, Maine, and Pennsylvania testified that a 130% limit would “ ‘give prison officials and staff the ability to provide the necessary programs and services for California’s prisoners.’ ” A former executive director of the Texas prisons testified that a limit of 130% was “ ‘realistic and appropriate’ ” and would “ ‘ensure that [California’s] prisons are safe and provide legally required services.’ ”  And a former acting secretary of the California prisons agreed with a 130% limit with the caveat that a 130% limit might prove inadequate in some older facilities.   According to the State, this testimony expressed the witnesses’ policy preferences, rather than their views as to what would cure the constitutional violation. Of course, courts must not confuse professional standards with constitutional requirements.  But expert opinion may be relevant when determining what is obtainable and what is acceptable in corrections philosophy.  Nothing in the record indicates that the experts in this case imposed their own policy views or lost sight of the underlying violations. To the contrary, the witnesses testified that a 130% population limit would allow the State to remedy the constitutionally inadequate provision of medical and mental health care. When expert opinion is addressed to the question of how to remedy the relevant constitutional violations, as it was here, federal judges can give it considerable weight.  The Federal Bureau of Prisons (BOP) has set 130% as a long-term goal for population levels in the federal prison system.  The State suggests the expert witnesses impermissibly adopted this professional standard in their testimony. But courts are not required to disregard expert opinion solely because it adopts or accords with professional standards. Professional standards may be “helpful and relevant with respect to some questions.”  The witnesses testified that a limit of 130% was necessary to remedy the constitutional violations, not that it should be adopted because it is a BOP standard. If anything, the fact that the BOP views 130% as a manageable population density bolsters the three-judge court’s conclusion that a population limit of 130% would alleviate the pressures associated with overcrowding and allow the State to begin to provide constitutionally adequate care.                                                                                               
     Although the three-judge court concluded that the “evidence in support of a 130% limit is strong,” it found that some upward adjustment was warranted in light of “the caution and restraint required by the PLRA.” . The three-judge court noted evidence supporting a higher limit. In particular, the State’s Corrections Independent Review Panel had found that 145% was the maximum “operable capacity” of California’s prisons,  although the relevance of that determination was undermined by the fact that the panel had not considered the need to provide constitutionally adequate medical and mental health care, as the State itself concedes. After considering, but discounting, this evidence, the three-judge court concluded that the evidence supported a limit lower than 145%, but higher than 130%. It therefore imposed a limit of 137.5%.                                                               This weighing of the evidence was not clearly erroneous. The adversary system afforded the court an opportunity to weigh and evaluate evidence presented by the parties. The plaintiffs’ evidentiary showing was intended to justify a limit of 130%, and the State made no attempt to show that any other number would allow for a remedy. There are also no scientific tools available to determine the precise population reduction necessary to remedy a constitutional violation of this sort. The three-judge court made the most precise determination it could in light of the record before it. The PLRA’s narrow tailoring requirement is satisfied so long as these equitable, remedial judgments are made with the objective of releasing the fewest possible prisoners consistent with an efficacious remedy. In light of substantial evidence supporting an even more drastic remedy, the three-judge court complied with the requirement of the PLRA in this case.                                     
      The three judge court ordered the State to achieve this reduction within two years. At trial and closing argument before the three-judge court, the State did not argue that reductions should occur over a longer period of time. The State later submitted a plan for court approval that would achieve the required reduction within five years, and that would reduce the prison population to 151% of design capacity in two years. The State represented that this plan would “safely reach a population level of 137.5% over time.”. The three-judge court rejected this plan because it did not comply with the deadline set by its order.                                                                                                                          
       The State first had notice that it would be required to reduce its prison population in February 2009, when the three-judge court gave notice of its tentative ruling after trial. The 2-year deadline, however, will not begin to run until this Court issues its judgment. When that happens, the State will have already had over two years to begin complying with the order of the three-judge court. The State has used the time productively. At oral argument, the State indicated it had reduced its prison population by approximately 9,000 persons since the decision of the three-judge court. After oral argument, the State filed a supplemental brief indicating that it had begun to implement measures to shift “thousands” of additional prisoners to county facilities.   Particularly in light of the State’s failure to contest the issue at trial, the three-judge court did not err when it established a 2-year deadline for relief. Plaintiffs proposed a 2-year deadline, and the evidence at trial was intended to demonstrate the feasibility of a 2-year deadline.  Notably, the State has not asked this Court to extend the 2-year deadline at this time.        
     The three judge court, however, retains the authority, and the responsibility, to make further amendments to the existing order or any modified decree it may enter as warranted by the exercise of its sound discretion. “The power of a court of equity to modify a decree of injunctive relief is long-established, broad, and flexible.” A court that invokes equity’s power to remedy a constitutional violation by an injunction mandating systemic changes to an institution has the continuing duty and responsibility to assess the efficacy and consequences of its order. Experience may teach the necessity for modification or amendment of an earlier decree. To that end, the three-judge court must remain open to a showing or demonstration by either party that the injunction should be altered to ensure that the rights and interests of the parties are given all due and necessary protection.                                                                                                                                     Proper respect for the State and for its governmental processes require that the three-judge court exercise its jurisdiction to accord the State considerable latitude to find mechanisms and make plans to correct the violations in a prompt and effective way consistent with public safety. In order to “give substantial weight to any adverse impact on public safety,”; the three-judge court must give due deference to informed opinions as to what public safety requires, including the considered determinations of state officials regarding the time in which a reduction in the prison population can be achieved consistent with public safety. An extension of time may allow the State to consider changing political, economic, and other circumstances and to take advantage of opportunities for more effective remedies that arise as the Special Master, the Receiver, the prison system, and the three-judge court itself evaluate the progress being made to correct unconstitutional conditions. At the same time, both the three-judge court and state officials must bear in mind the need for a timely and efficacious remedy for the ongoing violation of prisoners’ constitutional rights.                                                                                     The State may wish to move for modification of the three-judge court’s order to extend the deadline for the required reduction to five years from the entry of the judgment of this Court, the deadline proposed in the State’s first population reduction plan. The three-judge court may grant such a request provided that the State satisfies necessary and appropriate preconditions designed to ensure that measures are taken to implement the plan without undue delay. Appropriate preconditions may include a requirement that the State demonstrate that it has the authority and the resources necessary to achieve the required reduction within a 5-year period and to meet reasonable interim directives for population reduction. The three-judge court may also condition an extension of time on the State’s ability to meet interim benchmarks for improvement in provision of medical and mental health care.                                                                                  The three-judge court, in its discretion, may also consider whether it is appropriate to order the State to begin without delay to develop a system to identify prisoners who are unlikely to reoffend or who might otherwise be candidates for early release. Even with an extension of time to construct new facilities and implement other reforms, it may become necessary to release prisoners to comply with the court’s order. To do so safely, the State should devise systems to select those prisoners least likely to jeopardize public safety. An extension of time may provide the State a greater opportunity to refine and elab-orate those systems.                                                                                                                                   The State has already made significant progress toward reducing its prison population, including reforms that will result in shifting “thousands” of prisoners to county jails. As the State makes further progress, the three-judge court should evaluate whether its order remains appropriate. If significant progress is made toward remedying the underlying constitutional violations, that progress may demonstrate that further population reductions are not necessary or are less urgent than previously believed. Were the State to make this showing, the three-judge court in the exercise of its discretion could consider whether it is appropriate to ex-tend or modify this timeline.  Experience with the three-judge court’s order may also lead the State to suggest other modifications. The three-judge court should give any such requests serious consideration. The three-judge court should also formulate its orders to allow the State and its officials the authority necessary to address contingencies that may arise during the remedial process. 

Holding



 These observations reflect the fact that the three-judge court’s order, like all continuing equitable decrees, must remain open to appropriate modification. They are not intended to cast doubt on the validity of the basic premise of the existing order. The medical and mental health care provided by California’s prisons falls below the standard of decency that inheres in the  . This extensive and ongoing constitutional violation requires a remedy, and a remedy will not be achieved without a reduction in overcrowding. The relief ordered by the three-judge court is required by the Constitution and was authorized by Congress in the PLRA. The State shall implement the order without further delay.    
     This Court now holds that the PLRA does authorize the relief afforded in this case and that the court-mandated population limit is necessary to remedy the violation of prisoners’ constitutional rights. The order of the three-judge court, subject to the right of the State to seek its modification in appropriate circumstances, must be affirmed. 

. 

Scalia, . with whom Thomas, J. joins dissenting.  

     Today the Court affirms what is perhaps the most radical injunction issued by a court in our Nation’s history: an order requiring California to release the staggering number of 46,000 convicted criminals.    There comes before us, now and then, a case whose proper outcome is so clearly indicated by tradition and common sense, that its decision ought to shape the law, rather than vice versa. One would think that, before allowing the decree of a federal district court to release 46,000 convicted felons, this Court would bend every effort to read the law in such a way as to avoid that outrageous result. Today, quite to the contrary, the Court disregards stringently drawn provisions of the governing statute, and traditional constitutional limitations upon the power of a federal judge, in order to uphold the absurd.                                                                                                                                         The proceedings that led to this result were a judicial travesty. I dissent because the institutional reform the District Court has undertaken violates the terms of the gov- erning statute, ignores bedrock limitations on the power of Article III judges, and takes federal courts wildly beyond their institutional capacity. 

     The Prison Litigation Reform Act (PLRA) states that “[p]rospective relief in any civil action with respect to prison conditions shall extend no further than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs”; that such relief must be “narrowly drawn, [and] exten[d] no further than necessary to correct the violation of the Federal right”; and that it must be “the least intrusive means necessary to correct the violation of the Federal right.”. In deciding whether these multiple limitations have been complied with, it is necessary to identify with precision what is the “violation of the Federal right of a particular plaintiff or plaintiffs” that has been alleged. What has been alleged here, and what the injunction issued by the Court is tailored (narrowly or not) to remedy is the running of a prison system with inadequate medical facilities. That may result in the denial of needed medical treatment to “a particular [prisoner] or [prisoners],” thereby violating (ac-cording to our cases) his or their rights. But the mere existence of the inadequate system does not subject to cruel and unusual punishment the entire prison population in need of medical care, including those who receive it.                              The Court acknowledges that the plaintiffs “do not base their case on deficiencies in care provided on any one occasion”; rather, “[p]laintiffs rely on systemwide deficiencies in the provision of medical and mental health care that, taken as a whole, subject sick and mentally ill prisoners in California to ‘substantial risk of serious harm’ and cause the delivery of care in the prisons to fall below the evolving standards of decency that mark the progress of a maturing society.”  But our judge-empowering “evolving standards of decency” jurisprudence (with which, by the way, I heartily disagree, does not prescribe (or at least has not until today prescribed) rules for the “decent” running of schools, prisons, and other government institutions. It forbids “indecent” treatment of individuals—in the context of this case, the denial of medical care to those who need it . And the persons who have a constitutional claim for denial of medical care are those who are denied medical care—not all who face a “substantial risk” (whatever that is) of being denied medical care.                                                                                                                 The Coleman litigation involves “the class of seriously mentally ill persons in California prisons,”  and the Plata litigation involves “the class of state prisoners with serious medical conditions.”The plaintiffs do not appear to claim—and it would absurd to suggest—that every single one of those prisoners has personally experienced “torture or a lingering death,” as a consequence of that bad medical system. Indeed, it is inconceivable that anything more than a small proportion of prisoners in the plaintiff classes have personally received sufficiently atrocious treatment that their  right was violated—which, as the Court recognizes, is why the plaintiffs do not premise their claim on “deficiencies in care provided on any one occasion.” Rather, the plaintiffs’ claim is that they are all part of a medical system so defective that some number of prisoners will inevitably be injured by incompetent medical care, and that this number is sufficiently high so as to render the system, as a whole, unconstitutional                                                                              But what procedural principle justifies certifying a class of plaintiffs so they may assert a claim of systemic unconstitutionality? I can think of two possibilities, both of which are untenable. The first is that although some or most plaintiffs in the class do not individually have viable  claims, the class as a whole has collectively suffered an  violation. That theory is contrary to the bedrock rule that the sole purpose of classwide adjudication is to aggregate claims that are individually viable. “A class action, no less than traditional joinder (of which it is a species), merely enables a federal court to adjudicate claims of multiple parties at once, instead of in separate suits. And like traditional joinder, it leaves the parties’ legal rights and duties intact and the rules of decision unchanged.”                                                                                                                      The second possibility is that every member of the plaintiff class has suffered violation merely by virtue of being a patient in a poorly-run prison system, and the purpose of the class is merely to aggregate all those individually viable claims. This theory has the virtue of being consistent with procedural principles, but at the cost of a gross substantive departure from our case law. Under this theory, each and every prisoner who happens to be a patient in a system that has systemic weaknesses—such as “hir[ing] any doctor who had a license, a pulse and a pair of shoes,” —has suffered cruel or unusual punishment, even if that person cannot make an individualized showing of mistreatment. Such a theory of the  is preposterous. And we have said as much in the past: “If … a healthy inmate who had suffered no deprivation of needed medical treatment were able to claim violation of his constitutional right to medical care … simply on the ground that the prison medical facilities were inadequate, the essential distinction between judge and executive would have disappeared: it would have become the function of the courts to assure adequate medical care in prisons.”                                          Whether procedurally wrong or substantively wrong, the notion that the plaintiff class can allege a  violation based on “system wide deficiencies” is assuredly wrong. It follows that the remedy decreed here is also contrary to law, since the theory of systemic unconstitutionality is central to the plaintiffs’ case. The PLRA requires plaintiffs to establish that the system wide injunction entered by the District Court was “narrowly drawn” and “extends no further than necessary” to correct “the violation of the Federal right of a particular plaintiff or plaintiffs.” If (as is the case) the only viable constitutional claims consist of individual instances of mistreatment, then a remedy reforming the system as a whole goes far beyond what the statute allows.                                                            It is also worth noting the peculiarity that the vast majority of inmates most generously rewarded by the re-lease order—the 46,000 whose incarceration will be ended—do not form part of any aggrieved class even under the Court’s expansive notion of constitutional violation. Most of them will not be prisoners with medical conditions or severe mental illness; and many will undoubtedly be fine physical specimens who have developed intimidating muscles pumping iron in the prison gym.                                                 Even if I accepted the implausible premise that the plaintiffs have established a systemwide violation ,  I would dissent from the Court’s endorsement of a decrowding order. That order is an example of what has become known as a “structural injunction.” As I have previously explained, structural injunctions are radically different from the injunctions traditionally issued by courts of equity, and presumably part of “the judicial Power” conferred on federal courts by Article III: 

“The mandatory injunctions issued upon termination of litigation usually required ‘a single simple act.’ Indeed, there was a ‘historical prejudice of the court of chancery against rendering decrees which called for more than a single affirmative act.’  And where specific performance of contracts was sought, it was the categorical rule that no decree would issue that required ongoing supervision. . . . Compliance with these ‘single act’ mandates could, in addition to being simple, be quick; and once it was achieved the contemnor’s relationship with the court came to an end, at least insofar as the subject of the order was concerned. Once the document was turned over or the land conveyed, the litigant’s obligation to the court, and the court’s coercive power over the litigant, ceased… . The court did not engage in any ongoing supervision of the litigant’s conduct, nor did its order continue to regulate its behavior.”                                                             

Structural injunctions depart from that historical practice, turning judges into long-term administrators of complex social institutions such as schools, prisons, and police departments. Indeed, they require judges to play a role essentially indistinguishable from the role ordinarily played by executive officials. Today’s decision not only affirms the structural injunction but vastly expands its use, by holding that an entire system is unconstitutional because it may produce constitutional violations.                                                    The drawbacks of structural injunctions have been described at great length elsewhere. This case illustrates one of their most pernicious aspects: that they force judges to engage in a form of fact finding-as-policymaking that is outside the traditional judicial role. The fact finding judges traditionally engage in involves the determination of past or present facts based (except for a limited set of materials of which courts may take “judicial notice”) exclusively upon a closed trial record. That is one reason why a district judge’s factual findings are entitled to plain-error review: because having viewed the trial first hand he is in a better position to evaluate the evidence than a judge reviewing a cold record. In a very limited category of cases, judges have also traditionally been called upon to make some predictive judgments: which custody will best serve the interests of the child, for example, or whether a particular one-shot injunction will remedy the plaintiff’s grievance. When a judge manages a structural injunction, however, he will inevitably be required to make very broad empirical predictions necessarily based in large part upon policy views—the sort of predictions regularly made by legislators and executive officials, but inappropriate for the Third Branch.                                                            This feature of structural injunctions is superbly illustrated by the District Court’s proceeding concerning the decrowding order’s effect on public safety. The PLRA requires that, before granting “[p]rospective relief in [a] civil action with respect to prison conditions,” a court must “give substantial weight to any adverse impact on public safety or the operation of a criminal justice system caused by the relief.” Here, the District Court discharged that requirement by making the “factual finding” that “the state has available methods by which it could readily reduce the prison population to 137.5% design capacity or less without an adverse impact on public safety or the operation of the criminal justice system.” It found the evidence “clear” that prison overcrowding would “perpetuate a criminogenic prison system that itself threatens public safety,” and volunteered its opinion that “[t]he population could be reduced even further with the reform of California’s antiquated sentencing policies and other related changes to the laws.” It “reject[ed] the testimony that inmates released early from prison would commit additional new crimes,” finding that “shortening the length of stay through earned credits would give inmates incentives to participate in programming designed to lower recidivism,” and that “slowing the flow of technical parole violators to prison, thereby substantially reducing the churning of parolees, would by itself improve both the prison and parole systems, and public safety.”  It found that “the diversion of offenders to community correctional programs has significant beneficial effects on public safety,”  and that “additional rehabilitative programming would result in a significant population reduction while improving public safety,”  

     The District Court cast these predictions (and the Court today accepts them) as “factual findings,” made in reliance on the procession of expert witnesses that testified at trial. Because these “findings” have support in the record, it is difficult to reverse them under a plain-error standard of review.  And given that the District Court devoted nearly 10 days of trial and 70 pages of its opinion to this issue, it is difficult to dispute that the District Court has discharged its statutory obligation to give “substantial weight to any adverse impact on public safety.” 

     But the idea that the three District Judges in this case relied solely on the credibility of the testifying expert witnesses is fanciful. Of course they were relying largely on their own beliefs about penology and recidivism. And of course different district judges, of different policy views, would have “found” that rehabilitation would not work and that releasing prisoners would increase the crime rate. I am not saying that the District Judges rendered their factual findings in bad faith. I am saying that it is impossible for judges to make “factual findings” without inserting their own policy judgments, when the factual findings are policy judgments. What occurred here is no more judicial fact finding in the ordinary sense than would be the factual findings that deficit spending will not lower the unemployment rate, or that the continued occupation of Iraq will decrease the risk of terrorism. Yet, because they have been branded “factual findings” entitled to deferential review, the policy preferences of three District Judges now govern the operation of California’s penal system.                                                                                                             
     It is important to recognize that the dressing-up of policy judgments as factual findings is not an error pecu liar to this case. It is an unavoidable concomitant of institutional-reform litigation. When a district court issues an injunction, it must make a factual assessment of the anticipated consequences of the injunction. And when the injunction undertakes to restructure a social institution, assessing the factual consequences of the injunction is necessarily the sort of predictive judgment that our system of government allocates to other government officials.                                                        But structural injunctions do not simply invite judges to indulge policy preferences. They invite judges to indulge incompetent policy preferences. Three years of law school and familiarity with pertinent Supreme Court precedents give no insight whatsoever into the management of social institutions. Thus, in the proceeding below the District Court determined that constitutionally adequate medical services could be provided if the prison population was 137.5% of design capacity. This was an empirical finding it was utterly unqualified to make. Admittedly, the court did not generate that number entirely on its own; it heard the numbers 130% and 145% bandied about by various witnesses and decided to split the difference. But the ability of judges to spit back or even average-out numbers spoon-fed to them by expert witnesses does not render them competent decisionmakers in areas in which they are otherwise unqualified.                                                   The District Court also relied heavily on the views of the Receiver and Special Master, and those reports play a starring role in the Court’s opinion today. The Court notes that “the Receiver and the Special Master filed reports stating that overcrowding posed a significant barrier to their efforts” and deems those reports “persuasive evidence that, absent a reduction in overcrowding, any remedy might prove unattainable and would at the very least require vast expenditures of resources by the State.”  The use of these reports is even less consonant with the traditional judicial role than the District Court’s reliance on the expert testimony at trial. The latter, even when, as here, it is largely the expression of policy judgments, is at least subject to cross-examination. Relying on the un-cross-examined findings of an investigator, sent into the field to prepare a factual report and give suggestions on how to improve the prison system, bears no resemblance to ordinary judicial decision-making. It is true that the PLRA contemplates the appointment of Special Masters (although not Receivers), but Special Masters are authorized only to “conduct hearings and prepare proposed findings of fact” and “assist in the development of remedial plans,” This does not authorize them to make factual findings (unconnected to hearings) that are given seemingly wholesale deference. Neither the Receiver nor the Special Master was selected by California to run its prisons, and the fact that they may be experts in the field of prison reform does not justify the judicial imposition of their perspectives on the state.                                                                              My general concerns associated with judges’ running social institutions are magnified when they run prison systems, and doubly magnified when they force prison officials to release convicted criminals. As we have previously recognized: 

“[C]ourts are ill equipped to deal with the increasingly urgent problems of prison administration and re- form… . [T]he problems of prisons in America are complex and intractable, and, more to the point, they are not readily susceptible of resolution by decree… . Running a prison is an inordinately difficult undertaking that requires expertise, planning, and the com-mitment of resources, all of which are peculiarly within the province of the legislative and executive branches of government. Prison is, moreover, a task that has been committed to the responsibility of those branches, and separation of powers concerns counsel a policy of judicial restraint. Where a state penal system is involved, federal courts have … additional reason to accord deference to the appropriate prison authorities.” Turner v. Safley, (1987)  

     These principles apply doubly to a prisoner-release order. As the author of today’s opinion explained earlier this Term, granting a writ of habeas corpus “ ‘disturbs the State’s significant interest in repose for concluded litigation, denies society the right to punish some admitted offenders, and intrudes on state sovereignty to a degree matched by few exercises of federal judicial authority.’ ” And yet here, the Court affirms an order granting the functional equivalent of 46,000 writs of habeas corpus, based on its paean to courts’ “substantial flexibility when making these judgments.”  It seems that the Court’s respect for state sovereignty has vanished in the case where it most matters. 

     The Court’s opinion includes a bizarre coda noting that “[t]he State may wish to move for modification of the three-judge court’s order to extend the deadline for the required reduction to five years.” The District Court, it says, “may grant such a request provided that the State satisfies necessary and appropriate preconditions designed to ensure the measures are taken to implement the plan without undue delay”; and it gives vague suggestions of what these preconditions “may include,” such as “interim benchmarks.” Ante , at 47. It also invites the District Court to “consider whether it is appropriate to order the State to begin without delay to develop a system to identify prisoners who are unlikely to reoffend,” and informs the State that it “should devise systems to select those prisoners least likely to jeopardize public safety.”                                                                                 The legal effect of this passage is unclear—I suspect intentionally so. If it is nothing but a polite remainder to the State and to the District Court that the injunction is subject to modification, then it is entirely unnecessary. As both the State and the District Court are undoubtedly aware, a party is always entitled to move to modify an equitable decree, and the PLRA contains an express provision authorizing District Courts to modify or terminate prison injunctions.                                                                                                              I suspect, however, that this passage is a warning shot across the bow, telling the District Court that it had better modify the injunction if the State requests what we invite it to request. Such a warning, if successful, would achieve the benefit of a marginal reduction in the inevitable murders, robberies, and rapes to be committed by the released inmates. But it would achieve that at the expense of intellectual bankruptcy, as the Court’s “warning” is en tirely alien to ordinary principles of appellate review of injunctions. When a party moves for modification of an injunction, the district court is entitled to rule on that motion first, subject to review for abuse of discretion if it declines to modify the order. Moreover, when a district court enters a new decree with new benchmarks, the selection of those benchmarks is also reviewed under a deferential, abuse-of-discretion standard of review—a point the Court appears to recognize. Ante , at 45. Appellate courts are not supposed to “affirm” injunctions while preemptively noting that the State “may” request, and the District Court “may” grant, a request to extend the State’s deadline to release prisoners by three years based on some suggestions on what appropriate preconditions for such a modification “may” include.                                                 Of course what is really happening here is that the Court, overcome by common sense, disapproves of the results reached by the District Court, but cannot remedy them (it thinks) by applying ordinary standards of appellate review. It has therefore selected a solution unknown in our legal system: A deliberately ambiguous set of suggestions on how to modify the injunction, just deferential enough so that it can say with a straight face that it is “affirming,” just stern enough to put the District Court on notice that it will likely get reversed if it does not follow them. In doing this, the Court has aggrandized itself, grasping authority that appellate courts are not supposed to have, and using it to enact a compromise solution with no legal basis other than the Court’s say-so. That we are driven to engage in these extralegal activities should be a sign that the entire project of permitting district courts to run prison systems is misbegotten.                                                     But perhaps I am being too unkind. The Court, or at least a majority of the Court’s majority, must be aware that the judges of the District Court are likely to call its bluff, since they know full well it cannot possibly be an abuse of discretion to refuse to accept the State’s proposed modifications in an injunction that has just been approved  in its present form. An injunction, after all, does not have to be perfect; only good enough for government work, which the Court today says this is. So perhaps the coda is nothing more than a ceremonial washing of the hands—making it clear for all to see, that if the terrible things sure to happen as a consequence of this outrageous order do happen, they will be none of this Court’s responsibility. After all, did we not want, and indeed even suggest, something better?                                                                                                                In view of the incoherence of the  claim at the core of this case, the nonjudicial features of institutional reform litigation that this case exemplifies, and the unique concerns associated with mass prisoner releases, I do not believe this Court can affirm this injunction. I will state my approach briefly: In my view, a court may not order a prisoner’s release unless it determines that the prisoner is suffering from a violation of his constitutional rights, and that his release, and no other relief, will remedy that violation. Thus, if the court determines that a particular prisoner is being denied constitutionally required medical treatment, and the release of that prisoner (and no other remedy) would enable him to obtain medical treatment, then the court can order his release; but a court may not order the release of prisoners who have suffered no violations of their constitutional rights, merely to make it less likely that that will happen to them in the future.                                                                                                                                                   This view follows from the PLRA’s text that I discussed at the outset, “[N]arrowly drawn” means that the relief applies only to the “particular [prisoner] or [prisoners]” whose constitutional rights are violated; “extends no further than necessary” means that prisoners whose rights are not violated will not obtain relief; and “least intrusive means necessary to correct the violation of the Federal right” means that no other relief is available.    I acknowledge that this reading of the PLRA would severely limit the circumstances under which a court could issue structural injunctions to remedy allegedly unconstitutional prison conditions, although it would not eliminate them entirely. If, for instance, a class representing all prisoners in a particular institution alleged that the temperature in their cells was so cold as to violate the  Eighth Amendment , or that they were deprived of all exercise time, a court could enter a prison-wide injunction ordering that the temperature be raised or exercise time be provided. Still, my approach may invite the objection that the PLRA appears to contemplate structural injunctions in general and mass prisoner-release orders in particular. The statute requires courts to “give substantial weight to any adverse impact on public safety or the operation of a criminal justice system caused by the relief” and authorizes them to appoint Special Masters,  provisions that seem to presuppose the possibility of a structural remedy. It also sets forth criteria under which courts may issue orders that have “the purpose or effect of reducing or limiting the prisoner population,”                                                                                                     I do not believe that objection carries the day. In addition to imposing numerous limitations on the ability of district courts to order injunctive relief with respect to prison conditions, the PLRA states that “[n]othing in this section shall be construed to … repeal or detract from otherwise applicable limitations on the remedial powers of the courts.”  The PLRA is therefore best understood as an attempt to constrain the discretion of courts issuing structural injunctions—not as a mandate for their use. For the reasons I have outlined, structural injunctions, especially prisoner-release orders, raise grave separation-of-powers concerns and veer significantly from the historical role and institutional capability of courts. It is appropriate to construe the PLRA so as to constrain courts from entering injunctive relief that would exceed that role and capability.                                                   The District Court’s order that California release 46,000 prisoners extends “further than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs” who have been denied needed medical care. It is accordingly forbidden by the PLRA—besides defying all sound conception of the proper role of judges. 

Alito, J. with whom Roberts, C.J. joins dissenting

   The decree in this case is a perfect example of what the Prison Litigation Reform Act of 1995 (PLRA),  was enacted to prevent.   The Constitution does not give federal judges the authority to run state penal systems. Decisions regarding state prisons have profound public safety and financial implications, and the States are generally free to make these decisions as they choose.   The Act  imposes an important—but limited—restraint on state authority in this field. The Eighth Amendment  prohibits prison officials from de- priving inmates of “the minimal civilized measure of life’s necessities.” Federal courts have the responsibility to ensure that this constitutional standard is met, but undesirable prison conditions that do not violate the Constitution are beyond the federal courts’ reach.  In this case, a three-judge court exceeded its authority under the Constitution and the PLRA. The court ordered a radical reduction in the California prison population without finding that the current population level violates the Constitution.                                                  Two cases were before the three-judge court, and neither targeted the general problem of overcrowding. Indeed, the plaintiffs in one of those cases readily acknowledge that the current population level is not itself unconstitutional.  Both of the cases were brought not on behalf of all inmates subjected to overcrowding, but rather in the interests of much more limited classes of prisoners, namely, those needing mental health treatment and those with other serious medical needs. But these cases were used as a springboard to implement a criminal justice program far different from that chosen by the state legislature. Instead of crafting a remedy to attack the specific constitutional violations that were found—which related solely to prisoners in the two plaintiff classes—the lower court issued a decree that will at best provide only modest help to those prisoners but that is very likely to have a major and deleterious effect on public safety.                                                       The three-judge court ordered the premature release of approximately 46,000 criminals—the equivalent of three Army divisions.                                                                           The approach taken by the three-judge court flies in the face of the PLRA. Contrary to the PLRA, the court’s remedy is not narrowly tailored to address proven and ongoing constitutional violations. And the three-judge court violated the PLRA’s critical command that any court con templating a prisoner release order must give “substantial weight to any adverse impact on public safety.”The three-judge court would have us believe that the early release of 46,000 inmates will not imperil—and will actually improve—public safety. Common sense and experience counsel greater caution.                          I would reverse the decision below for three interrelated reasons. First, the three-judge court improperly refused to consider evidence concerning present conditions in the California prison system. Second, the court erred in holding that no remedy short of a massive prisoner release can bring the California system into compliance with the  Third, the court gave inadequate weight to the impact of its decree on public safety.                                 Both the PLRA and general principles concerning injunctive relief dictate that a prisoner release order cannot properly be issued unless the relief is necessary to remedy an ongoing violation. Under the PLRA, a prisoner release may be decreed only if crowding “ is the primary cause” of a constitutional  violation and only if no other relief “ will remedy” the violation.  This language makes it clear that proof of past violations alone is insufficient to justify a court-ordered prisoner release.                                                     Similarly, in cases not governed by the PLRA, we have held that an inmate seeking an injunction to prevent a violation of the must show that prison officials are “knowingly and unreasonably disregarding an objectively intolerable risk of harm, and that they will continue to do so … into the future. The “deliberate indifference” needed to establish an Eight Amendment violation must be examined “in light of the prison authorities’ current attitudes and conduct,” which means “their attitudes and conduct at the time suit is brought and persisting thereafter,”                                                                                                   For these reasons, the propriety of the relief ordered here cannot be assessed without ascertaining the nature and scope of any ongoing constitutional violations. Proof of past violations will not do; nor is it sufficient simply to establish that some violations continue. The scope of permissible relief depends on the scope of any continuing violations, and therefore it was essential for the three-judge court to make a reliable determination of the extent of any violations as of the time its release order was issued. Particularly in light of the radical nature of its chosen remedy, nothing less than an up-to-date assessment was tolerable.                                                                                                                                                      The three-judge court, however, relied heavily on outdated information and findings and refused to permit California to introduce new evidence. Despite evidence of improvement, the three-judge court relied on old findings made by the single-judge courts,  including a finding made 14 years earlier .  The three-judge court highlighted death statistics from 2005, while ignoring the “significant and continuous decline since 2006.”  And the court dwelled on conditions at a facility that has since been replaced.       
      Prohibiting the State from introducing evidence about conditions as of the date when the prisoner release order was under consideration, the three-judge court explicitly stated that it would not “evaluate the state’s continuing constitutional violations.” Instead, it based its remedy on constitutional deficiencies that, in its own words, were found “years ago.”                                                                                                                                                The three-judge court justified its refusal to receive up-to-date evidence on the ground that the State had not filed a motion to terminate prospective relief under a provision of the PLRA.  Today’s opinion for this Court endorses that reasoning. But the State’s opportunity to file such a motion did not eliminate the three-judge court’s obligation to ensure that its relief was necessary to remedy ongoing violations. Moreover, the lower court’s reasoning did not properly take into account the potential significance of the evidence that the State sought to introduce. Even if that evidence did not show that all violations had ceased—the showing needed to obtain the termination of relief under §3626(b)—that evidence was highly relevant with respect to the nature and scope of permissible relief.                                                                                                                           The majority approves the three-judge court’s refusal to receive fresh evidence based largely on the need for “[o]rderly trial management.”  The majority reasons that the three-judge court had closed the book on the question of constitutional violations and had turned to the question of remedy.  As noted, however, the ex- tent of any continuing constitutional violations was highly relevant to the question of remedy.                                           The majority also countenances the three-judge court’s reliance on dated findings. The majority notes that the lower court considered recent reports by the Special Master and Receiver, but the majority provides no persuasive justification for the lower court’s refusal to receive hard, up-to-date evidence about any continuing violations. With the safety of the people of California in the balance, the record on this issue should not have been closed.                                                                                                                                       The majority repeats the lower court’s error of reciting statistics that are clearly out of date. The Court notes the lower court’s finding that as of 2005 “an inmate in one of California’s prisons needlessly dies every six to seven days.”  Yet by the date of the trial before the three-judge court, the death rate had been trending downward for 10 quarters,  and the number of likely preventable deaths fell from 18 in 2006 to 3 in 2007, a decline of 83 percent. Between 2001 and 2007, the California prison system had the 13th lowest average mortality rate of all 50 state systems.                                                                               The majority highlights past instances in which particular prisoners received shockingly deficient medical care.  But such anecdotal evidence cannot be given undue weight in assessing the current state of the California system. The population of the California prison system (156,000 inmates at the time of trial) is larger than that of many medium-sized cities, and an examination of the medical care provided to the residents of many such cities would likely reveal cases in which grossly deficient treatment was provided. Instances of past mistreatment in the California system are relevant, but prospective relief must be tailored to present and future, not past, conditions.                                Under the PLRA, a court may not grant any prospective relief unless the court finds that the relief is narrowly drawn, extends no further than necessary to correct the “violation of [a] Federal right, and is the least intrusive means necessary to correct the violation of the Federal right.”  In addition, the PLRA prohibits the issuance of a prisoner release order unless the court finds “by clear and convincing evidence that … crowding is the primary cause of the violation of a Federal right” and that “no other relief will remedy the violation of the Federal right.”   These statutory restrictions largely reflect general standards for injunctive relief aimed at remedying constitutional violations by state and local governments. “The power of the federal courts to restructure the operation of local and state governmental entities is not plenary. … Once a constitutional violation is found, a federal court is required to tailor the scope of the remedy to fit the nature and extent of the constitutional violation.”                                                                                                           Here, the majority and the court below maintain that no remedy short of a massive release of prisoners from the general prison population can remedy the State’s failure to provide constitutionally adequate health care. This argument is implausible on its face and is not supported by the requisite clear and convincing evidence.                                                 It is instructive to consider the list of deficiencies in the California prison health care system that are highlighted in today’s opinion for this Court and in the opinion of the court below. The deficiencies noted by the majority here include the following: “ ‘[e]xam tables and counter tops, where prisoners with … communicable diseases are treated, [are] not routinely disinfected,’ ” ; medical facilities “ ‘are in an abysmal state of disrepair,’ ” ; medications “ ‘are too often not available when needed,’ ” basic medical equipment is often not available or used,’ ” ; prisons “would ‘hire any doctor who had a license, a pulse and a pair of shoes,’’ ; and medical and mental health staff positions have high vacancy rates The three-judge court pointed to similar problems. (citing, among other things, staffing vacancies, too few beds for mentally ill prisoners, and an outmoded records management system).                                                                                                        Is it plausible that none of these deficiencies can be remedied without releasing 46,000 prisoners? Without taking that radical and dangerous step, exam tables and counter tops cannot properly be disinfected? None of the system’s dilapidated facilities can be repaired? Needed medications and equipment cannot be purchased and used? Staff vacancies cannot be filled? The qualifications of prison physicians cannot be improved? A better records management system cannot be developed and implemented?                           I do not dispute that general overcrowding contributes to many of the California system’s healthcare problems. But it by no means follows that reducing overcrowding is the only or the best or even a particularly good way to alleviate those problems. Indeed, it is apparent that the prisoner release ordered by the court below is poorly suited for this purpose. The release order is not limited to prisoners needing substantial medical care but instead calls for a reduction in the system’s overall population. Under the order issued by the court below, it is not necessary for a single prisoner in the plaintiff classes to be released. Although some class members will presumably be among those who are discharged, the decrease in the number of prisoners needing mental health treatment or other forms of extensive medical care will be much smaller than the total number of prisoners released, and thus the release will produce at best only a modest improvement in the burden on the medical care system.                                                                                                                                                                                                 The record bears this out. The Special Master stated dramatically that even releasing 100,000 inmates (two-thirds of the California system’s entire inmate population!) would leave the problem of providing mental health treatment “largely unmitigated.”  Similarly, the Receiver proclaimed that “ ‘those … who think that population controls will solve California’s prison health care problems … are simply wrong.’ ”     The State proposed several remedies other than a massive release of prisoners, but the three-judge court, seemingly intent on attacking the broader problem of general overcrowding, rejected all of the State’s proposals. In doing so, the court made three critical errors.                                    First, the court did not assess those proposals and other remedies in light of conditions proved to exist at the time the release order was framed. Had more recent evidence been taken into account, a less extreme remedy might have been shown to be sufficient.       
    Second, the court failed to distinguish between conditions that fall below the level that may be desirable as a matter of public policy and conditions that do not meet the minimum level mandated by the Constitution. To take one example, the court criticized the California system because prison doctors must conduct intake exams in areas separated by folding screens rather than in separate rooms, creating conditions that “do not allow for appropriate confidentiality.” But the legitimate privacy expectations of inmates are greatly diminished,  and this Court has never suggested that the failure to provide private consultation rooms in prisons amounts to cruel and unusual punishment.      Third, the court rejected alternatives that would not have provided “ ‘immediate’ ” relief. But nothing in the PLRA suggests that public safety may be sacrificed in order to implement an immediate remedy rather than a less dangerous one that requires a more extended but reasonable period of time.                                                                                           If the three-judge court had not made these errors, it is entirely possible that an adequate but less drastic remedial plan could have been crafted. Without up-to-date information, it is not possible to specify what such a plan might provide, and in any event, that is not a task that should be undertaken in the first instance by this Court. But possible components of such a plan are not hard to identify.                                                          Many of the problems noted above plainly could be addressed without releasing prisoners and without incurring the costs associated with a large-scale prison construction program. Sanitary procedures could be improved; sufficient supplies of medicine and medical equipment could be purchased; an adequate system of records management could be implemented; and the number of medical and other staff positions could be increased. Similarly, it is hard to believe that staffing vacancies cannot be reduced or eliminated and that the qualifications of medical personnel cannot be improved by any means short of a massive prisoner release. Without specific findings backed by hard evidence, this Court should not accept the counterintuitive proposition that these problems cannot be ameliorated by increasing salaries, improving working conditions, and providing better training and monitoring of performance.                                         While the cost of a large-scale construction program may well exceed California’s current financial capabilities, a more targeted program, involving the repair and perhaps the expansion of current medical facilities (as opposed to general prison facilities), might be manageable. After all, any remedy in this case, including the new programs associated with the prisoner release order and other proposed relief now before the three-judge court, will necessarily involve some state expenditures.                                                                     Measures such as these might be combined with targeted reductions in critical components of the State’s prison population. A certain number of prisoners in the classes on whose behalf the two cases were brought might be transferred to out-of-state facilities. The three-judge court rejected the State’s proposal to transfer prisoners to out-of-state facilities in part because the number of proposed transfers was too small.But this reasoning rested on the court’s insistence on a reduction in the State’s general prison population rather than the two plaintiff classes.                                                                              When the State proposed to make a targeted transfer of prisoners in one of the plaintiff classes ( i.e., prisoners needing mental health treatment), one of the District Judges blocked the transfers for fear that the out-of-state facilities would not provide a sufficiently high level of care. The District Judge even refused to allow out-of-state transfers for prisoners who volunteered for relocation.  And the court did this even though there was not even an allegation, let alone clear evidence, that the States to which these prisoners would have been sent were violating the  Eighth Amendment.                               The District Judge presumed that the receiving States might fail to provide constitutionally adequate care, but “ ‘in the absence of clear evidence to the contrary, courts presume that [public officers] have properly discharged their official duties.’ ”      
     Finally, as a last resort, a much smaller release of prisoners in the two plaintiff classes could be considered. Plaintiffs proposed not only a system wide population cap, but also a lower population cap for inmates in specialized programs. The three-judge court rejected this proposal, and its response exemplified what went wrong in this case. One judge complained that this remedy would be deficient because it would protect only the members of the plaintiff classes. The judge stated:  

“The only thing is we would be protecting the class members. And maybe that’s the appropriate thing to do. I mean, that’s what this case is about, but it would be … difficult for me to say yes, and the hell with everybody else.”                                                       

Overstepping his authority, the judge was not content to provide relief for the classes of plaintiffs on whose behalf the suit before him was brought. Nor was he content to remedy the only constitutional violations that were proved—which concerned the treatment of the members of those classes. Instead, the judge saw it as his responsibility to attack the general problem of overcrowding.                                                                                                     Before ordering any prisoner release, the PLRA commands a court to “give substantial weight to any adverse impact on public safety or the operation of a criminal justice system caused by the relief.” . This provision unmistakably reflects Congress’ view that prisoner release orders are inherently risky.                                                                                      In taking this view, Congress was well aware of the impact of previous prisoner release orders. The prisoner release program carried out a few years earlier in Philadelphia is illustrative. In the early 1990’s, federal courts enforced a cap on the number of inmates in the Philadelphia prison system, and thousands of inmates were set free. Although efforts were made to release only those prisoners who were least likely to commit violent crimes, that attempt was spectacularly unsuccessful. During an 18-month period, the Philadelphia police rearrested thousands of these prisoners for committing 9,732 new crimes. Those defendants were charged with 79 murders, 90 rapes, 1,113 assaults, 959 robberies, 701 burglaries, and 2,748 thefts, not to mention thousands of drug offenses.                                                                                                                                              Despite the record of past prisoner release orders, the three-judge court in this case concluded that loosing 46,000 criminals would not produce a tally like that in Philadelphia and would actually improve public safety. In reaching this debatable con- clusion, the three-judge court relied on the testimony of selected experts, and the majority now defers to what it characterizes as the lower court’s findings of fact on this controversial public policy issue,.                                                                                                      This is a fundamental and dangerous error. When a trial court selects between the competing views of experts on broad empirical questions such as the efficacy of preventing crime through the incapacitation of convicted criminals, the trial court’s choice is very different from a classic finding of fact and is not entitled to the same degree of deference on appeal.                                                                                                           The particular three-judge court convened in this case was “confident” that releasing 46,000 prisoners pursuant to its plan “would in fact benefit public safety.” According to that court, “overwhelming evidence” supported this purported finding. But a more cautious court, less bent on implementing its own criminal justice agenda, would have at least acknowledged that the consequences of this massive prisoner release cannot be ascertained in advance with any degree of certainty and that it is entirely possible that this release will produce results similar to those under prior court-ordered population caps. After all, the sharp increase in the California prison population that the three-judge court lamented, has been accompanied by an equally sharp decrease in violent crime. These California trends mirror similar developments at the national level, and “[t]here is a general consensus that the decline in crime is, at least in part, due to more and longer prison sentences.” If increased incarceration in California has led to decreased crime, it is entirely possible that a decrease in imprisonment will have the opposite effect.       
    Commenting on the testimony of an expert who stated that he could not be certain about the effect of the massive prisoner discharge on public safety, the three-judge court complained that “[s]uch equivocal testimony is not helpful.”  But testimony pointing out the difficulty of assessing the consequences of this drastic remedy would have been valued by a careful court duly mindful of the overriding need to guard public safety.       The three-judge court acknowledged that it “ha[d] not evaluated the public safety impact of each individual element” of the population reduction plan it ordered the State to implement.  The majority argues that the three-judge court nevertheless gave substantial weight to public safety because its order left “details of implementation to the State’s discretion.”  Yet the State had told the three-judge court that, after studying possible population reduction measures, it concluded that “reducing the prison population to 137.5% within a two-year period cannot be accomplished without unacceptably compromising public safety.”  The State found that public safety required a 5-year period in which to achieve the ordered reduction.                                                                                          Thus, the three-judge court approved a population reduction plan that neither it nor the State found could be implemented without unacceptable harm to public safety. And this Court now holds that the three-judge court discharged its obligation to “give substantial weight to any adverse impact on public safety,”  by deferring to officials who did not believe the reduction could be accomplished in a safe manner. I do not believe the PLRA’s public-safety requirement is so trivial.                                                                                  The members of the three-judge court and the experts on whom they relied may disagree with key elements of the crime-reduction program that the State of California has pursued for the past few decades, including “the shift to inflexible determinate sentencing and the passage of harsh mandatory minimum and three-strikes laws.”. And experts such as the Receiver are entitled to take the view that the State should “re-thin[k] the place of incarceration in its criminal justice system,”  But those controversial opinions on matters of criminal justice policy should not be permitted to override the reasonable policy view that is implicit in the PLRA—that prisoner release orders present an inherent risk to the safety of the public.                                                                                                                       The prisoner release ordered in this case is unprecedented, improvident, and contrary to the PLRA. In largely sustaining the decision below, the majority is gambling with the safety of the people of California. Before putting public safety at risk, every reasonable precaution should be taken. The decision below should be reversed, and the case should be remanded for this to be done.                                                                                                       I fear that today’s decision, like prior prisoner release orders, will lead to a grim roster of victims. I hope that I am wrong. 

     In a few years, we will see. 

Questions for Discussion

1.Describe the medical conditions that the majority finds were caused by overcrowding in the California state prison system.

2. Why does the Court claim that remedies other than a reduction in the size of the prison population will be ineffective in addressing these conditions?                                                        3.   What steps will the State of California required to undertake to satisfy the requirements of  the three-judge order approved by the Supreme Court?                                       4.   Discuss why Justices Scalia and Alito are critical of the prisoner release order    

5.   Did the three-judge order give “substantial weight” to public safety as required under the PLRA?                                                                                                                                          5..  As a Supreme Court judge how would you decide this case?

CHAPTER THREE:

IS IT CRUEL AND UNUSUAL PUNISHMENT TO SENTENCE A JUVENILE TO LIFE IMPRISONMENT FOR A NONHOMICIDE CRIME?

GRAHAM V. FLORIDA

____U.S._____ (2010)

Kennedy, J.

Issue

The issue before the Court is whether the Constitution permits a juvenile offender to be sentenced to life in prison without parole for a nonhomicide crime. The sentence was imposed by the State of Florida. Petitioner challenges the sentence under the Eighth Amendment's Cruel and Unusual Punishments Clause, made applicable to the States by the Due Process Clause of the Fourteenth Amendment. 

Facts


Petitioner is Terrance Jamar Graham. He was born on January 6, 1987. Graham's parents were addicted to crack cocaine, and their drug use persisted in his early years. Graham was diagnosed with attention deficit hyperactivity disorder in elementary school. He began drinking alcohol and using tobacco at age 9 and smoked marijuana at age 13.
In July 2003, when Graham was age 16, he and three other school-age youths attempted to rob a barbeque restaurant in Jacksonville, Florida. One youth, who worked at the restaurant, left the back door unlocked just before closing time. Graham and another youth, wearing masks, entered through the unlocked door. Graham's masked accomplice twice struck the restaurant manager in the back of the head with a metal bar. When the manager started yelling at the assailant and Graham, the two youths ran out and escaped in a car driven by the third accomplice. The restaurant manager required stitches for his head injury. No money was taken.
     Graham was arrested for the robbery attempt. Under Florida law, it is within a prosecutor's discretion whether to charge 16- and 17-year-olds as adults or juveniles for most felony crimes. Fla. Stat. Section 985.227(1)(b) (2003) (subsequently renumbered at Section  985.557(1)(b) (2007)). Graham's prosecutor elected to charge Graham as an adult. The charges against Graham were armed burglary with assault or battery, a first-degree felony carrying a maximum penalty of life imprisonment without the possibility of parole, Sections  810.02(1)(b), (2)(a) (2003) ; and attempted  armed-robbery, a second-degree felony carrying a maximum penalty of 15 years' imprisonment, Sections  812.13(2)(b), 777.04(1), (4)(a), 775.082(3)(c).
     On December 18, 2003, Graham pleaded guilty to both charges under a plea agreement. Graham wrote a letter to the trial court. After reciting "this is my first and last time getting in trouble," he continued "I've decided to turn my life around."  Graham said "I made a promise to God and myself that if I get a second chance, I'm going to do whatever it takes to get to the [National Football League]." The trial court accepted the plea agreement. The court withheld adjudication of guilt as to both charges and sentenced Graham to concurrent 3-year terms of probation. Graham was required to spend the first 12 months of his probation in the county jail, but he received credit for the time he had served awaiting trial, and was released on June 25, 2004.
     Less than 6 months later, on the night of December 2, 2004, Graham again was arrested. The State's case was as follows: Earlier that evening, Graham participated in a home invasion robbery. His two accomplices were Meigo Bailey and Kirkland Lawrence, both 20-year-old men. According to the State, at 7 p.m. that night, Graham, Bailey, and Lawrence knocked on the door of the home where Carlos Rodriguez lived. Graham, followed by Bailey and Lawrence, forcibly entered the home and held a pistol to Rodriguez's chest. For the next 30 minutes, the three held Rodriguez and another man, a friend of Rodriguez, at gunpoint while they ransacked the home searching for money. Before leaving, Graham and his accomplices barricaded Rodriguez and his friend inside a closet. The State further alleged that Graham, Bailey, and Lawrence, later the same evening, attempted a second robbery, during which Bailey was shot. Graham, who had borrowed his father's car, drove Bailey and Lawrence to the hospital and left them there. As Graham drove away, a police sergeant signaled him to stop. Graham continued at a high speed but crashed into a telephone pole. He tried to flee on foot but was apprehended. Three handguns were found in his car.
    When detectives interviewed Graham, he denied involvement in the crimes. He said he encountered Bailey and Lawrence only after Bailey had been shot. One of the detectives told Graham that the victims of the home invasion had identified him. He asked Graham, "Aside from the two  robberies tonight how many more were you involved in?" Graham responded, "Two to three before tonight." The night that Graham allegedly committed the robbery, he was 34 days short of his 18th birthday.
     On December 13, 2004, Graham's probation officer filed with the trial court an affidavit asserting that Graham had violated the conditions of his probation by possessing a firearm, committing crimes, and associating with persons engaged in criminal activity. The trial court held hearings on Graham's violations about a year later, in December 2005 and January 2006. The judge who presided was not the same judge who had accepted Graham's guilty plea to the earlier offenses.
     Graham maintained that he had no involvement in the home invasion robbery; but, even after the court underscored that the admission could expose him to a life sentence on the earlier charges, he admitted violating probation conditions by fleeing. The State presented evidence related to the home invasion, including testimony from the victims. The trial court noted that Graham, in admitting his attempt to avoid arrest, had acknowledged violating his probation. The court further found that Graham had violated  his probation by committing a home invasion robbery, by possessing a firearm, and by associating with persons engaged in criminal activity.
     The trial court held a sentencing hearing. Under Florida law the minimum sentence Graham could receive absent a downward departure by the judge was 5 years' imprisonment. The maximum was life imprisonment. Graham's attorney requested the minimum nondeparture sentence of 5 years. A presentence report prepared by the Florida Department of Corrections recommended that Graham receive an even lower sentence -- at most 4 years' imprisonment. The State recommended that Graham receive 30 years on the armed burglary count and 15 years on the attempted armed robbery count.
     After hearing Graham's testimony, the trial court explained the sentence it was about to pronounce:

"Mr. Graham, as I look back on your case, yours is really candidly a sad situation. You had, as far as I can tell, you have quite a family structure. You had a lot of people who wanted to try and help you get your life turned around including the court system, and you had a judge who took the step to try and give you direction through his probation order to give you a chance to get back onto  track. And at the time you seemed through your letters that that is exactly what you wanted to do. And I don't know why it is that you threw your life away. I don't know why.     "But you did, and that is what is so sad about this today is that you have actually been given a chance to get through this, the original charge, which were very serious charges to begin with . . . . The attempted robbery with a weapon was a very serious charge.

. . . . .

"[I]n a very short period of time you were back before the Court on a violation of this probation, and then here you are two years later standing before me, literally the -- facing a life sentence as to -- up to life as to count 1 and up to 15 years as to count 2.

"And I don't understand why you would be given such a great opportunity to do something with your life and why you would throw it away. The only thing that I can rationalize is that you decided that this is how you were going to lead your life and that there is nothing that we can do for you. And as the state pointed out, that this is an escalating pattern of criminal conduct on your part and that we can't help you any further. We can't do anything to deter you. This is the way you are  [*16] going to lead your life, and I don't know why you are going to. You've made that decision. I have no idea. But, evidently, that is what you decided to do.

"So then it becomes a focus, if I can't do anything to help you, if I can't do anything to get you back on the right path, then I have to start focusing on the community and trying to protect the community from your actions. And, unfortunately, that is where we are today is I don't see where I can do anything to help you any further. You've evidently decided this is the direction you're going to take in life, and it's unfortunate that you made that choice.

"I have reviewed the statute. I don't see where any further juvenile sanctions would be appropriate. I don't see where any youthful offender sanctions would be appropriate. Given your escalating pattern of criminal conduct, it is apparent to the Court that you have decided that this is the way you are going to live your life and that the only thing I can do now is to try and protect the community from your actions." Id., at 392-394.



The trial court found Graham guilty of the earlier armed burglary and attempted armed robbery charges. It sentenced him to the maximum sentence authorized  by law on each charge: life imprisonment for the armed burglary and 15 years for the attempted armed robbery. Because Florida has abolished its parole system, see Fla. Stat. Section  921.002(1)(e) (2003), a life sentence gives a defendant no possibility of release unless he is granted executive clemency.                                                                                          
     Graham filed a motion in the trial court challenging his sentence under the Eighth Amendment. The motion was deemed denied after the trial court failed to rule on it within 60 days. The First District Court of Appeal of Florida affirmed, concluding that Graham's sentence was not grossly disproportionate to his crimes. The court took note of the seriousness of Graham's offenses and their violent nature, as well as the fact that they "were not committed by a pre-teen, but a seventeen-year-old who was ultimately sentenced at the age of nineteen."  The court concluded further that Graham was incapable of rehabilitation. Although Graham "was given an unheard of probationary sentence for a life felony,. . . wrote a letter expressing his remorse and promising to refrain from the commission of further crime, and . . . had a strong family structure to support him,"  [*18] the court noted, he "rejected his second chance and chose to continue committing crimes at an escalating pace." . The Florida Supreme Court denied review. We granted certiorari.


Reasoning

The Eighth Amendment states: "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted."”To determine whether a punishment is cruel and unusual, courts must look beyond historical conceptions to "'the evolving standards of decency that mark the progress of a maturing society.'" "This is because '[t]he standard of extreme cruelty is not merely descriptive, but necessarily embodies a moral judgment. The standard itself remains the same, but its applicability must change as the basic mores of society change.'" The Cruel and Unusual Punishments Clause prohibits the imposition of inherently barbaric punishments under all circumstances. "[P]unishments of torture," for example, "are forbidden." These cases underscore the essential principle that, under the Eighth Amendment, the State must respect the human attributes even of those who have committed serious crimes.
     For the most part, however, the Court's precedents consider punishments challenged not as inherently barbaric but as disproportionate to the crime. The concept of proportionality is central to the Eighth Amendment. Embodied in the Constitution's ban on cruel and unusual punishments is the "precept of justice that punishment for crime should be graduated and proportioned to [the] offense." The Court's cases addressing the proportionality of sentences fall within two general classifications. The first involves challenges to the length of term-of-years sentences given all the circumstances in a particular case. The second comprises cases in which the Court implements the proportionality standard by certain categorical restrictions on the death penalty.
    In the first classification the Court considers all of the circumstances of the case to determine whether the sentence is unconstitutionally excessive. Under this approach, the Court has held unconstitutional a life without parole sentence for the defendant's seventh nonviolent felony, the crime of passing a worthless check.. In other cases, however, it has been difficult for the challenger to establish a lack of proportionality. A leading case is Harmelin v. Michigan in which the offender was sentenced under state law to life without parole for possessing a large quantity of cocaine. A closely divided Court upheld the sentence. The controlling opinion concluded that the Eighth Amendment contains a "narrow proportionality principle," that "does not require strict proportionality between crime and sentence" but rather "forbids only extreme sentences that are 'grossly disproportionate' to the crime." Again closely divided, the Court rejected a challenge to a sentence of 25 years to life for the theft of a few golf clubs under California's so-called three-strikes recidivist sentencing scheme. The Court has also upheld a sentence of life with the possibility of parole for a defendant's third nonviolent felony, the crime of obtaining money by false pretenses, and a sentence of 40 years for possession of marijuana with intent to distribute and distribution of marijuana, 
     The controlling opinion in Harmelin explained its approach for determining whether a sentence for a term of years is grossly disproportionate for a particular defendant's crime. A court must begin by comparing the gravity of the offense and the severity of the sentence. "[I]n the rare case in which [this] threshold comparison . . . leads to an inference of gross disproportionality" the court should then compare the defendant's sentence with the sentences received by other offenders in the same jurisdiction and with the sentences imposed for the same crime in other jurisdictions.  If this comparative analysis "validate[s] an initial judgment that [the] sentence is grossly disproportionate," the sentence is cruel and unusual. 
     The second classification of cases has used  categorical rules to define Eighth Amendment standards. The previous cases in this classification involved the death penalty. The classification in turn consists of two subsets, one considering the nature of the offense, the other considering the characteristics of the offender. With respect to the nature of the offense, the Court has concluded that capital punishment is impermissible for nonhomicide crimes against individuals. In cases turning on the characteristics of the offender, the Court has adopted categorical rules prohibiting the death penalty for defendants who committed their crimes before the age of 18,), or whose intellectual functioning is in a low range, 
     In the cases adopting categorical rules the Court has taken the following approach. The Court first considers "objective indicia of society's standards, as expressed in legislative enactments and state practice" to determine whether there is a national consensus against the sentencing practice at issue.. Next, guided by "the standards elaborated by controlling precedents and by the Court's own understanding and interpretation of the Eighth Amendment's text, history, meaning, and purpose," the Court must determine in the exercise of its own independent judgment whether the punishment in question violates the Constitution. 
      The present case involves an issue the Court has not considered previously: a categorical challenge to a term-of-years sentence. The approach in …Harmelin is suited for considering a gross proportionality challenge to a particular defendant's sentence, but here a sentencing practice itself is in question. This case implicates a particular type of sentence as it applies to an entire class of offenders who have committed a range of crimes. As a result, a threshold comparison between the severity of the penalty and the gravity of the crime does not advance the analysis. Here, in addressing the question presented, the appropriate analysis is the one used in cases that involved the categorical approach. 

     The analysis begins with objective indicia of national consensus. "[T]he 'clearest and most reliable objective evidence of contemporary values is the legislation enacted by the country's legislatures.'". Six jurisdictions do not allow life without parole sentences for any juvenile offenders. Seven jurisdictions permit life without parole for juvenile offenders, but only for homicide crimes. Thirty-seven States as well as the District of Columbia permit sentences of life without parole for a juvenile nonhomicide offender in some circumstances. . Federal law also allows for the possibility of life without parole for offenders as young as 13. See, e.g., 18 U.S.C. Sections 2241 (2006 ed. and Supp. II), 5032 (2006 ed.). Relying on this metric, the State and its amici argue that there is no national consensus against the sentencing practice at issue.
    This argument is incomplete and unavailing. "There are measures of consensus other than legislation.". Actual sentencing practices are an important part of the Court's  inquiry into consensus. Here, an examination of actual sentencing practices in jurisdictions where the sentence in question is permitted by statute discloses a consensus against its use. Although these statutory schemes contain no explicit prohibition on sentences of life without parole for juvenile nonhomicide offenders, those sentences are most infrequent. According to a recent study, nationwide there are only 109 juvenile offenders serving sentences of life without parole for nonhomicide offenses. ee P. Annino, D. Rasmussen, & C. Rice, Juvenile Life without Parole for Non-Homicide Offenses: Florida Compared to Nation 2 (Sept. 14, 2009).
     The State contends that this study's tally is inaccurate because it does not count juvenile offenders who were convicted of both a homicide and a nonhomicide offense, even when the offender received a life without parole sentence for the nonhomicide. This distinction is unpersuasive. Juvenile offenders who committed both homicide and nonhomicide crimes present a different situation for a sentencing judge than juvenile offenders who committed no homicide. It is difficult to say that a defendant who receives a life sentence on a nonhomicide offense but who was at the same time convicted of homicide is not in some sense being punished in part for the homicide when the judge makes the sentencing determination. The instant case concerns only those juvenile offenders sentenced to life without parole solely for a nonhomicide offense.
     Florida further criticizes this study because the authors were unable to obtain complete information on some States and because the study was not peer reviewed. The State does not, however, provide any data of its own. Although in the first instance it is for the litigants to provide data to aid the Court, we have been able to supplement the study's findings. The study's authors were not able to obtain a definitive tally for Nevada, Utah, or Virginia.  Our research shows that Nevada has five juvenile nonhomicide offenders serving life without parole sentences,   Utah has none, and Virginia has eight. The study also did not note that there are six convicts in the federal prison system serving life without parole offenses for nonhomicide crimes. 
     Finally, since the study was completed, a defendant in Oklahoma has apparently been sentenced to life without parole for a rape and stabbing he committed at the age of 16.. Thus, adding the individuals counted by the study to those we have been able to locate independently, there are 129 juvenile nonhomicide offenders serving life without  parole sentences. A significant majority of those, 77 in total, are serving sentences imposed in Florida. The other 52 are imprisoned in just 10 States -- California, Delaware, Iowa, Louisiana, Mississippi, Nebraska, Nevada, Oklahoma, South Carolina, and Virginia -- and in the federal system.. Thus, only 12 jurisdictions nationwide in fact impose life without parole sentences on juvenile nonhomicide offenders -- and most of those impose the sentence quite rarely -- while 26 States as well as the District of Columbia do not impose them despite apparent statutory authorization.
     The numbers cited above reflect all current convicts in a jurisdiction's penal system, regardless of when they were convicted. It becomes all the more clear how rare these sentences are, even within the jurisdictions that do sometimes impose them, when one considers that a juvenile sentenced to life without parole is likely to live in prison for decades. Thus, these statistics likely reflect nearly all juvenile nonhomicide offenders who have received a life without parole sentence stretching back many years. It is not certain that this opinion has identified every juvenile nonhomicide offender nationwide serving a life without parole sentence, for the statistics are not precise. The available data, nonetheless, are sufficient to demonstrate how rarely these sentences are imposed even if there are isolated cases that have not been included in the presentations of the parties or the analysis of the Court.
     It must be acknowledged that in terms of absolute numbers juvenile life without parole sentences for nonhomicides are more common than the sentencing practices at issue in some of this Court's other Eighth Amendment cases. See, e.g., Enmund, (only six executions of nontriggerman felony murderers between 1954 and 1982) Atkins, (only five executions of mentally retarded defendants in 13-year period). This contrast can be instructive, however, if attention is first given to the base number  of certain types of offenses. For example, in the year 2007 (the most recent year for which statistics are available), a total of 13,480 persons, adult and juvenile, were arrested for homicide crimes. That same year, 57,600 juveniles were arrested for aggravated assault; 3,580 for forcible rape; 34,500 for robbery; 81,900 for burglary; 195,700 for drug offenses; and 7,200 for arson.. Although it is not certain how many of these numerous juvenile offenders were eligible for life without parole sentences, the comparison suggests that in proportion to the opportunities for its imposition, life without parole sentences for juveniles convicted of nonhomicide crimes is as rare as other sentencing practices found to be cruel and unusual.
     The evidence of consensus is not undermined by the fact that many jurisdictions do not prohibit life without parole for juvenile nonhomicide offenders. The Court confronted a similar situation in Thompson, where a plurality concluded that the death penalty for offenders younger than 16 was unconstitutional. A number of States then allowed the juvenile death penalty if one considered the statutory scheme. As is the case here, those States authorized the transfer of some juvenile offenders to adult court; and at that point there was no statutory differentiation between adults and juveniles with respect to authorized penalties. The plurality concluded that the transfer laws show "that the States consider 15-year-olds to be old enough to be tried in criminal court for serious crimes (or too old to be dealt with effectively in juvenile court), but tells us nothing about the judgment these States have made regarding the appropriate punishment for such youthful offenders." ("When a legislature provides for some 15-year-olds to be processed through the adult criminal justice system, and capital punishment is available for adults in that jurisdiction, the death penalty becomes at least theoretically applicable to such defendants . . . . [H]owever, it does not necessarily follow that the legislatures in those jurisdictions have   deliberately concluded that it would be appropriate").
      The same reasoning obtains here. Many States have chosen to move away from juvenile court systems and to allow juveniles to be transferred to, or charged directly in, adult court under certain circumstances. Once in adult court, a juvenile offender may receive the same sentence as would be given to an adult offender, including a life without parole sentence. But the fact that transfer and direct charging laws make life without parole possible for some juvenile nonhomicide offenders does not justify a judgment that many States intended to subject such offenders to life without parole sentences.
     For example, under Florida law a child of any age can be prosecuted as an adult for certain crimes and can be sentenced to life without parole. The State acknowledged at oral argument that even a 5-year-old, theoretically, could receive such a sentence under the letter of the law.  All would concede this to be unrealistic, but the example underscores that the statutory eligibility of a juvenile offender for life without parole does not indicate that the penalty has been endorsed through deliberate, express, and full  legislative consideration. Similarly, the many States that allow life without parole for juvenile nonhomicide offenders but do not impose the punishment should not be treated as if they have expressed the view that the sentence is appropriate. The sentencing practice now under consideration is exceedingly rare. And "it is fair to say that a national consensus has developed against it." 
      Community consensus, while "entitled to great weight," is not itself determinative of whether a punishment is cruel and unusual. In accordance with the constitutional design, "the task of interpreting the Eighth Amendment remains our responsibility." The judicial exercise of independent judgment requires consideration of the culpability of the offenders at issue in light of their crimes and characteristics, along with the severity of the punishment in question. In this inquiry the Court also considers whether the challenged sentencing practice serves legitimate penological goals. 
     Roper established that because juveniles have lessened culpability they are less deserving of the most severe punishments.  As compared to adults, juveniles have a "'lack of maturity and an underdeveloped sense of responsibility'"; they "are more vulnerable or susceptible to negative influences and outside pressures, including peer pressure"; and their characters are "not as well formed."  These salient characteristics mean that "[i]t is difficult even for expert psychologists to differentiate between the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects irreparable corruption." Accordingly, "juvenile offenders cannot with reliability be classified among the worst offenders." A juvenile is not absolved of responsibility for his actions, but his transgression "is not as morally reprehensible as that of an adult." 
     No recent data provide reason to reconsider the Court's observations in Roper about the nature of juveniles. As petitioner's amici point out,  developments in psychology and brain science continue to show fundamental differences between juvenile and adult minds. For example, parts of the brain involved in behavior control continue to mature through late adolescence. See Brief for American Medical Association et al. as Amici Curiae 16-24; Brief for American Psychological Association et al. as Amici Curiae 22-27. Juveniles are more capable of change than are adults, and their actions are less likely to be evidence of "irretrievably depraved character" than are the actions of adults. It remains true that "[f]rom a moral standpoint it would be misguided to equate the failings of a minor with those of an adult, for a greater possibility exists that a minor's character deficiencies will be reformed." These matters relate to the status of the offenders in question; and it is relevant to consider next the nature of the offenses to which this harsh penalty might apply.
      The Court has recognized that defendants who do not kill, intend to kill, or foresee that life will be taken are categorically less deserving of the most serious forms of punishment than are murderers. There is a line "between homicide and other serious violent offenses against the individual." Serious nonhomicide crimes "may be devastating in their harm . . . but 'in terms of moral depravity and of the injury to the person and to the public,' . . . they cannot be compared to murder in their 'severity and irrevocability.'". This is because "[l]ife is over for the victim of the murderer," but for the victim of even a very serious nonhomicide crime, "life . . . is not over and normally is not beyond repair." Ibid. (plurality opinion). Although an offense like robbery or rape is "a serious crime deserving serious punishment," those crimes differ from homicide crimes in a moral sense.
     It follows that, when compared to an adult murderer, a juvenile offender who did not kill or intend to kill has a twice diminished moral culpability. The age of the offender and the nature of the crime each bear on the analysis.
    As for the punishment, life without parole is "the second most severe  penalty permitted by law." It is true that a death sentence is "unique in its severity and irrevocability," yet life without parole sentences share some characteristics with death sentences that are shared by no other sentences. The State does not execute the offender sentenced to life without parole, but the sentence alters the offender's life by a forfeiture that is irrevocable. It deprives the convict of the most basic liberties without giving hope of restoration, except perhaps by executive clemency -- the remote possibility of which does not mitigate the harshness of the sentence. As one court observed in overturning a life without parole sentence for a juvenile defendant, this sentence "means denial of hope; it means that good behavior and character improvement are immaterial; it means that whatever the future might hold in store for the mind and spirit of [the convict], he will remain in prison for the rest of his days." 
    The Court has recognized  the severity of sentences that deny convicts the possibility of parole. In Rummel, the Court rejected an Eighth Amendment challenge to a life sentence for a defendant's third nonviolent felony but stressed that the sentence gave the defendant the possibility of parole. Noting that "parole is an established variation on imprisonment of convicted criminals," it was evident that an analysis of the petitioner's sentence "could hardly ignore the possibility that he will not actually be imprisoned for the rest of his life." And in Solem, the only previous case striking down a sentence for a term of years as grossly disproportionate, the defendant's sentence was deemed "far more severe than the life sentence we considered in Rummel," because it did not give the defendant the possibility of parole. 
    Life without parole is an especially harsh punishment for a juvenile. Under this sentence a juvenile offender will on average serve more years and a greater percentage of his life in prison than an adult offender. A 16-year-old and a 75-year-old each sentenced to life without parole receive the same punishment in  name only ("In some cases . . . there will be negligible difference between life without parole and other sentences of imprisonment -- for example, . . . a lengthy term sentence without eligibility for parole, given to a 65-year-old man"). This reality cannot be ignored.
     The penological justifications for the sentencing practice are also relevant to the analysis. Criminal punishment can have different goals, and choosing among them is within a legislature's discretion. "[T]he Eighth Amendment does not mandate adoption of any one penological theory." It does not follow, however, that the purposes and effects of penal sanctions are irrelevant to the determination of Eighth Amendment restrictions. A sentence lacking any legitimate penological justification is by its nature disproportionate to the offense. With respect to life without parole for juvenile nonhomicide offenders, none of the goals of penal sanctions that have been recognized as legitimate -- retribution, deterrence, incapacitation, and rehabilitation -- provides an adequate justification.
    Retribution is a legitimate reason to punish, but it cannot support the sentence at issue here. Society is entitled to impose severe sanctions on a juvenile nonhomicide offender to express its condemnation of the crime and to seek restoration of the moral imbalance caused by the offense. But "[t]he heart of the retribution rationale is that a criminal sentence must be directly related to the personal culpability of the criminal offender." And as Roper observed, "[w]hether viewed as an attempt to express the community's moral outrage or as an attempt to right the balance for the wrong to the victim, the case for retribution is not as strong with a minor as with an adult." The case becomes even weaker with respect to a juvenile who did not commit homicide. Roper found that "[r]etribution is not proportional if the law's most severe penalty is imposed" on the juvenile murderer. The considerations underlying that holding support as well the conclusion that retribution does not justify imposing the second most severe penalty  on the less culpable juvenile nonhomicide offender.
      Deterrence does not suffice to justify the sentence either. Roper noted that "the same characteristics that render juveniles less culpable than adults suggest . . . that juveniles will be less susceptible to deterrence." Because juveniles' "lack of maturity and underdeveloped sense of responsibility . . . often result in impetuous and ill-considered actions and decisions,", they are less likely to take a possible punishment into consideration when making decisions. This is particularly so when that punishment is rarely imposed. That the sentence deters in a few cases is perhaps plausible, but "[t]his argument does not overcome other objections." Even if the punishment has some connection to a valid penological goal, it must be shown that the punishment is not grossly disproportionate in light of the justification offered. Here, in light of juvenile nonhomicide offenders' diminished moral responsibility, any limited deterrent effect provided by life without parole is not enough to justify the sentence.
    Incapacitation, a third legitimate reason  for imprisonment, does not justify the life without parole sentence in question here. Recidivism is a serious risk to public safety, and so incapacitation is an important goal (statistics show 67 percent of former inmates released from state prisons are charged with at least one serious new crime within three years). But while incapacitation may be a legitimate penological goal sufficient to justify life without parole in other contexts, it is inadequate to justify that punishment for juveniles who did not commit homicide. To justify life without parole on the assumption that the juvenile offender forever will be a danger to society requires the sentencer to make a judgment that the juvenile is incorrigible. The characteristics of juveniles make that judgment questionable. "It is difficult even for expert psychologists to differentiate between the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects irreparable corruption." As one court concluded in a challenge to a life without parole sentence for a 14-year-old, "incorrigibility is inconsistent   with youth." 
     Here one cannot dispute that this defendant posed an immediate risk, for he had committed, we can assume, serious crimes early in his term of supervised release and despite his own assurances of reform. Graham deserved to be separated from society for some time in order to prevent what the trial court described as an "escalating pattern of criminal conduct,"  but it does not follow that he would be a risk to society for the rest of his life. Even if the State's judgment that Graham was incorrigible were later corroborated by prison misbehavior or failure to mature, the sentence was still disproportionate because that judgment was made at the outset. A life without parole sentence improperly denies the juvenile offender a chance to demonstrate growth and maturity. Incapacitation cannot override all other considerations, lest the Eighth Amendment's rule against disproportionate sentences be a nullity.
     Finally there is rehabilitation, a penological goal that forms the basis of parole systems. The concept of rehabilitation  is imprecise; and its utility and proper implementation are the subject of a substantial, dynamic field of inquiry and dialogue. It is for legislatures to determine what rehabilitative techniques are appropriate and effective.
        A sentence of life imprisonment without parole, however, cannot be justified by the goal of rehabilitation. The penalty forswears altogether the rehabilitative ideal. By denying the defendant the right to reenter the community, the State makes an irrevocable judgment about that person's value and place in society. This judgment is not appropriate in light of a juvenile nonhomicide offender's capacity for change and limited moral culpability. A State's rejection of rehabilitation, moreover, goes beyond a mere expressive judgment. As one amicus notes, defendants serving life without parole sentences are often denied access to vocational training and other rehabilitative services that are available to other inmates.   For juvenile offenders, who are most in need of and receptive to rehabilitation, , the absence of rehabilitative opportunities or treatment makes the disproportionality of the sentence all the more evident.                                                              
     In sum, penological theory is not adequate to justify life without parole for juvenile nonhomicide offenders. This determination; the limited culpability of juvenile nonhomicide offenders; and the severity of life without parole sentences all lead to the conclusion that the sentencing practice under consideration is cruel and unusual. This Court now holds that for a juvenile offender who did not commit homicide the Eighth Amendment forbids the sentence of life without parole. This clear line is necessary to prevent the possibility that life without parole sentences will be imposed on juvenile nonhomicide offenders who are not sufficiently culpable to merit that punishment. Because "[t]he age of 18 is the point where society draws the line for many purposes between childhood and adulthood," those who were below that age when the offense was committed   may not be sentenced to life without parole for a nonhomicide crime.                        
     A State is not required to guarantee eventual freedom to a juvenile offender convicted of a nonhomicide crime. What the State must do, however, is give defendants like Graham some meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation. It is for the State, in the first instance, to explore the means and mechanisms for compliance. It bears emphasis, however, that while the Eighth Amendment forbids a State from imposing a life without parole sentence on a juvenile nonhomicide offender, it does not require the State to release that offender during his natural life. Those who commit truly horrifying crimes as juveniles may turn out to be irredeemable, and thus deserving of incarceration for the duration of their lives. The Eighth Amendment does not foreclose the possibility that persons convicted of nonhomicide crimes committed before adulthood will remain behind bars for life. It does forbid States from making the judgment at the outset that those offenders never will be fit to reenter society.
     Categorical rules tend to be imperfect, but one is necessary here.  Two alternative approaches are not adequate to address the relevant constitutional concerns. First, the State argues that the laws of Florida and other States governing criminal procedure take sufficient account of the age of a juvenile offender. Here, Florida notes that under its law prosecutors are required to charge 16- and 17-year-old offenders as adults only for certain serious felonies; that prosecutors have discretion to charge those offenders as adults for other felonies; and that prosecutors may not charge nonrecidivist 16- and 17-year-old offenders as adults for misdemeanors. The State also stresses that "in only the narrowest of circumstances" does Florida law impose no age limit whatsoever for prosecuting juveniles in adult court. 
     Florida is correct to say that state laws requiring consideration of a defendant's age in charging decisions are salutary. An offender's age is relevant to the Eighth Amendment, and criminal procedure laws that fail to take defendants' youthfulness into account at all would be flawed. Florida, like other States, has made substantial efforts to enact comprehensive  rules governing the treatment of youthful offenders by its criminal justice system.  The provisions the State notes are, nonetheless, by themselves insufficient to address the constitutional concerns at issue. Nothing in Florida's laws prevents its courts from sentencing a juvenile nonhomicide offender to life without parole based on a subjective judgment that the defendant's crimes demonstrate an "irretrievably depraved character." This is inconsistent with the Eighth Amendment. Specific cases are illustrative. In Graham's case the sentencing judge decided to impose life without parole -- a sentence greater than that requested by the prosecutor -- for Graham's armed burglary conviction. The judge did so because he concluded that Graham was incorrigible: "[Y]ou decided that this is how you were going to lead your life and that there is nothing that we can do for you. . . . We can't do anything to deter you." 
     Another example comes from Sullivan v. Florida  Sullivan was argued the same day as this case, but the Court has now dismissed the writ of certiorari in Sullivan as improvidently granted.  The facts, however, demonstrate the flaws of Florida's system. The petitioner, Joe Sullivan, was prosecuted as an adult for a sexual assault committed when he was 13 years old. Noting Sullivan's past encounters with the law, the sentencing judge concluded that, although Sullivan had been "given opportunity after opportunity to upright himself and take advantage of the second and third chances he's been given," he had demonstrated himself to be unwilling to follow the law and needed to be kept away from society for the duration of his life. The judge sentenced Sullivan to life without parole. As these examples make clear, existing state laws, allowing the imposition of these sentences based only on a discretionary, subjective judgment by a judge or jury that the offender is irredeemably depraved, are insufficient to prevent the possibility that the offender will receive a life without parole sentence for which he or she lacks the moral culpability.
     Another possible approach would be to hold that the Eighth Amendment requires courts to take the offender's age into consideration as part of a case-specific  gross disproportionality inquiry, weighing it against the seriousness of the crime. This approach would allow courts to account for factual differences between cases and to impose life without parole sentences for particularly heinous crimes. Few, perhaps no, judicial responsibilities are more difficult than sentencing. The task is usually undertaken by trial judges who seek with diligence and professionalism to take account of the human existence of the offender and the just demands of a wronged society.
      The case-by-case approach to sentencing must, however, be confined by some boundaries. The dilemma of juvenile sentencing demonstrates this. For even if we were to assume that some juvenile nonhomicide offenders might have "sufficient psychological maturity, and at the same time demonstrat[e] sufficient depravity,", to merit a life without parole sentence, it does not follow that courts taking a case-by-case proportionality approach could with sufficient accuracy distinguish the few incorrigible juvenile offenders from the many that have the capacity for change. Roper rejected the argument that the Eighth Amendment required only that juries be told they must  consider the defendant's age as a mitigating factor in sentencing. The Court concluded that an "unacceptable likelihood exists that the brutality or cold-blooded nature of any particular crime would overpower mitigating arguments based on youth as a matter of course, even where the juvenile offender's objective immaturity, vulnerability, and lack of true depravity should require a sentence less severe than death." Here, as with the death penalty, "[t]he differences between juvenile and adult offenders are too marked and well understood to risk allowing a youthful person to receive" a sentence of life without parole for a nonhomicide crime "despite insufficient culpability." 
     Another problem with a case-by-case approach is that it does not take account of special difficulties encountered by counsel in juvenile representation. As some amici note, the features that distinguish juveniles from adults also put them at a significant disadvantage in criminal proceedings. Juveniles mistrust adults and have limited understandings of the criminal justice system and the roles of the institutional actors within it. They are less likely than adults to work effectively with their lawyers to aid in their defense. Difficulty in weighing long-term consequences; a corresponding impulsiveness; and reluctance to trust defense counsel seen as part of the adult world a rebellious youth rejects, all can lead to poor decisions by one charged with a juvenile offense.  These factors are likely to impair the quality of a juvenile defendant's representation. "Mentally retarded defendants may be less able to give meaningful assistance to their counsel." A categorical rule avoids the risk that, as a result of these difficulties, a court or jury will erroneously conclude that a particular juvenile is sufficiently culpable to deserve life without parole for a nonhomicide.
      Finally, a categorical rule gives all juvenile nonhomicide offenders a chance to demonstrate maturity and reform. The juvenile should not be deprived of the opportunity to achieve maturity of judgment and self-recognition  of human worth and potential. In Roper, that deprivation resulted from an execution that brought life to its end. Here, though by a different dynamic, the same concerns apply. Life in prison without the possibility of parole gives no chance for fulfillment outside prison walls, no chance for reconciliation with society, no hope. Maturity can lead to that considered reflection which is the foundation for remorse, renewal, and rehabilitation. A young person who knows that he or she has no chance to leave prison before life's end has little incentive to become a responsible individual. In some prisons, moreover, the system itself becomes complicit in the lack of development. As noted above, it is the policy in some prisons to withhold counseling, education, and rehabilitation programs for those who are ineligible for parole consideration. A categorical rule against life without parole for juvenile nonhomicide offenders avoids the perverse consequence in which the lack of maturity that led to an offender's crime is reinforced by the prison term.
     Terrance Graham's sentence guarantees he will die in prison without any meaningful opportunity to obtain release, no matter what  he might do to demonstrate that the bad acts he committed as a teenager are not representative of his true character, even if he spends the next half century attempting to atone for his crimes and learn from his mistakes. The State has denied him any chance to later demonstrate that he is fit to rejoin society based solely on a nonhomicide crime that he committed while he was a child in the eyes of the law. This the Eighth Amendment does not permit.
     There is support for our conclusion in the fact that, in continuing to impose life without parole sentences on juveniles who did not commit homicide, the United States adheres to a sentencing practice rejected the world over. This observation does not control our decision. The judgments of other nations and the international community are not dispositive as to the meaning of the Eighth Amendment. But "'[t]he climate of international opinion concerning the acceptability of a particular punishment'" is also "'not irrelevant.'" The Court has looked beyond our Nation's borders for support for its independent conclusion that a particular punishment is cruel and unusual.                            
      Today we continue that longstanding practice in noting the global consensus against the sentencing practice in question. A recent study concluded that only 11 nations authorize life without parole for juvenile offenders under any circumstances; and only 2 of them, the United States and Israel, ever impose the punishment in practice. An updated version of the study concluded that Israel's "laws allow for parole review of juvenile offenders serving life terms," but expressed reservations about how that parole review is implemented.  But even if Israel is counted as allowing life without parole for juvenile offenders, that nation does not appear to impose that sentence for nonhomicide crimes; all of the seven Israeli prisoners whom commentators have identified as serving life sentences for juvenile crimes were convicted of homicide or attempted homicide. 
      Thus, as petitioner contends and respondent does not contest, the United States is the only Nation that imposes life without parole sentences on juvenile nonhomicide offenders. We also note, as petitioner and his amici emphasize, that Article 37(a) of the United Nations Convention on the Rights of the Child, Nov. 20, 1989, ratified by every nation except the United States and Somalia, prohibits the imposition of "life imprisonment without possibility of release . . . for offences committed by persons below eighteen years of age." As we concluded in Roper with respect to the juvenile death penalty, "the United States now stands alone  in a world that has turned its face against" life without parole for juvenile nonhomicide offenders. 
     The State's amici stress that no international legal agreement that is binding on the United States prohibits life without parole for juvenile offenders and thus urge us to ignore the international consensus. These arguments miss the mark. The question before us is not whether international law prohibits the United States from imposing the sentence at issue in this case. The question is whether that punishment is cruel and unusual. In that inquiry, "the overwhelming weight of international opinion against" life without parole for nonhomicide offenses committed by juveniles "provide[s] respected and significant confirmation for our own conclusions." 
     The debate between petitioner's and respondent's amici over whether there is a binding jus cogens norm (a binding rule of international law) against this sentencing practice is likewise of no import. The Court has treated the laws and practices of other nations and international agreements as relevant to the Eighth Amendment not because those norms are binding or controlling but because the judgment of the world's nations that a particular sentencing practice is inconsistent with basic principles of decency demonstrates that the Court's rationale has respected reasoning to support it.

Holding

The Constitution prohibits the imposition of a life without parole sentence on a juvenile offender who did not commit homicide. A State need not guarantee the offender eventual release, but if it imposes a sentence of life it must provide him or her with some realistic opportunity to obtain release before the end of that term. The judgment of the First District Court of Appeal of Florida affirming Graham's conviction is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.

 
Justice Stevens with whom Justice Ginsburg and Justice Sotomayor join concurring

In his dissenting opinion, Justice Thomas argues that today's holding is not entirely consistent with the controlling [previous] opinions. Given that "evolving standards of decency" have played a central role in our Eighth Amendment jurisprudence for at least a century, this argument suggests the dissenting opinions in those cases more accurately describe the law today than does Justice Thomas’ rigid interpretation of the Amendment. Society changes. Knowledge accumulates. We learn, sometimes, from our mistakes. Punishments that did not seem cruel and unusual at one time may, in the light of reason and experience, be found cruel and unusual at a later time; unless we are to abandon the moral commitment embodied in the Eighth Amendment, proportionality review must never become effectively obsolete.  While Justice Thomas would apparently not rule out a death sentence for a $ 50 theft by a 7-year-old, the Court wisely rejects his static approach to the law. Standards of decency have evolved since 1980. They will never stop doing so.

Chief Justice Roberts, concurring in the judgment 


I agree with the Court that Terrance Graham's sentence of life without parole violates the Eighth Amendment's prohibition on "cruel and unusual punishments." Unlike the majority, however, I see no need to invent a new constitutional rule of dubious provenance in reaching that conclusion. Instead, my analysis is based on an application  of this Court's precedents, in particular (1) our cases requiring "narrow proportionality" review of noncapital sentences and (2) our conclusion in Roper v. Simmons, that juvenile offenders are generally less culpable than adults who commit the same crimes.
    These cases expressly allow courts addressing allegations that a noncapital sentence violates the Eighth Amendment to consider the particular defendant and particular crime at issue. The standards for relief under these precedents are rigorous, and should be. But here Graham's juvenile status -- together with the nature of his criminal conduct and the extraordinarily severe punishment imposed -- lead me to conclude that his sentence of life without parole is unconstitutional.
     Our Court has struggled with whether and how to apply the Cruel and Unusual Punishments Clause to sentences for noncapital crimes. Some of my colleagues have raised serious and thoughtful questions about whether, as an original matter, the Constitution was understood to require any degree of proportionality between noncapital offenses and their corresponding punishments. Neither party here asks us to reexamine our precedents requiring such proportionality, however, and so I approach this case by trying to apply our past decisions to the facts at hand.
      Graham's case arises at the intersection of two lines of Eighth Amendment precedent. The first consists of decisions holding that the Cruel and Unusual Punishments Clause embraces a "narrow proportionality principle" that we apply, on a case-by-case basis, when asked to review noncapital sentences. This "narrow proportionality principle" does not grant judges blanket authority to second-guess decisions made by legislatures or sentencing courts. On the contrary, a reviewing court will only "rarely" need "to engage in extended analysis to determine that a sentence is not constitutionally disproportionate," and "successful  challenges" to noncapital sentences will be all the more "exceedingly rare."                                                                                                                                       
     We have "not established a clear or consistent path for courts to follow" in applying the highly deferential "narrow proportionality" analysis. We have, however, emphasized the primacy of the legislature in setting sentences, the variety of legitimate penological schemes, the state-by-state diversity protected by our federal system, and the requirement that review be guided by objective, rather than subjective, factors. Most importantly, however, we have explained that the Eighth Amendment "'does not require strict proportionality between crime and sentence'"; rather, "'it forbids only extreme sentences that are "grossly disproportionate" to the crime.'" 
     Our cases indicate that courts conducting "narrow proportionality" review should begin with a threshold inquiry that compares "the gravity of the offense and the harshness of the penalty."] This analysis can consider a particular offender's mental state and motive in committing the crime, the actual harm caused to his victim or to society by his conduct, and any prior criminal history.                                                                                     
     Only in "the rare case in which a threshold comparison of the crime committed and the sentence imposed leads to an inference of gross disproportionality," should courts proceed to an "intrajurisdictional" comparison of the sentence at issue with those imposed on other criminals in the same jurisdiction, and an "interjurisdictional" comparison with sentences imposed for the same crime in other jurisdictions. If these subsequent comparisons confirm the inference of gross disproportionality, courts should invalidate the sentence as a violation of the Eighth Amendment.
     The second line of precedent  relevant to assessing Graham's sentence consists of our cases acknowledging that juvenile offenders are generally -- though not necessarily in every case -- less morally culpable than adults who commit the same crimes. This insight animated our decision in Thompson v. Oklahoma, , in which we invalidated a capital sentence imposed on a juvenile who had committed his crime under the age of 16. More recently, in Roper, we extended the prohibition on executions to those who committed their crimes before the age of 18.
    Both Thompson and Roper arose in the unique context of the death penalty, a punishment that our Court has recognized "must be limited to those offenders who commit 'a narrow category of the most serious crimes' and whose extreme culpability makes them 'the most deserving of execution.'"  Roper's prohibition on the juvenile death penalty followed from our conclusion that "[t]hree general differences between juveniles under 18 and adults demonstrate that juvenile offenders cannot with reliability be classified among the worst offenders." These differences  are a lack of maturity and an underdeveloped sense of responsibility, a heightened susceptibility to negative influences and outside pressures, and the fact that the character of a juvenile is "more transitory" and "less fixed" than that of an adult. Together, these factors establish the "diminished culpability of juveniles," and "render suspect any conclusion" that juveniles are among "the worst offenders" for whom the death penalty is reserved. 
      Today, the Court views Roper as providing the basis for a new categorical rule that juveniles may never receive a sentence of life without parole for nonhomicide crimes. I disagree. In Roper, the Court tailored its analysis of juvenile characteristics to the specific question whether juvenile offenders could constitutionally be subject to capital punishment. Our answer that they could not be sentenced to death was based on the explicit conclusion that they "cannot with reliability be classified among the worst offenders." 
    This conclusion does not establish that juveniles can never be eligible for life without parole. A life sentence is of course far less severe than a death sentence, and we have never required that it be imposed only on the very worst offenders, as we have with capital punishment. Treating juvenile life sentences as analogous to capital punishment is at odds with our longstanding view that "the death penalty is different from other punishments in kind rather than degree." It is also at odds with Roper itself, which drew the line at capital punishment by blessing juvenile sentences that are "less severe than death" despite involving "forfeiture of some of the most basic liberties." Indeed, Roper explicitly relied on the possible imposition of life without parole on some juvenile offenders. 
       But the fact that Roper does not support a categorical rule barring life sentences for all juveniles does not mean that a criminal defendant's age is irrelevant to those sentences. On the contrary, our cases establish that the "narrow proportionality" review applicable to noncapital cases itself takes the personal "culpability of the offender" into account in examining whether a given punishment is proportionate to the crime. There is no reason why an offender's juvenile status should be excluded from the analysis. Indeed, given Roper's conclusion that juveniles are typically less blameworthy than adults, an offender's juvenile status can play a central role in the inquiry.
     Justice Thomas disagrees with even our limited reliance on Roper on the ground that the present case does not involve capital punishment. That distinction is important -- indeed, it underlies our rejection of the categorical rule declared by the Court. But Roper's conclusion that juveniles are typically less culpable than adults has pertinence beyond capital cases, and rightly informs the case-specific inquiry I believe to be appropriate here.
      In short, our existing precedent already provides a sufficient framework for assessing the concerns outlined by the majority. Not every juvenile receiving a life sentence will prevail under this approach. Not every juvenile should. But all will receive the protection that the Eighth Amendment requires.                                                                                     
      Applying the "narrow proportionality" framework to the particular facts of this case, I conclude that Graham's sentence of life without parole violates the Eighth Amendment. 
     I begin with the threshold inquiry comparing the gravity of Graham's conduct to the harshness of his penalty. There is no question that the crime for which Graham received his life sentence -- armed burglary of a nondomicil with an assault or battery -- is "a serious crime deserving serious punishment."  So too is the home invasion robbery that was the basis of Graham's probation violation. But these crimes are certainly less serious than other crimes, such as murder or rape.
     As for Graham's degree of personal culpability, he committed the relevant offenses when he was a juvenile -- a stage at which, Roper emphasized, one's "culpability or blameworthiness is diminished, to a substantial degree, by reason of youth and immaturity." Graham's age places him in a significantly different category from the defendants in Rummel, Harmelin, and Ewing, all of whom committed their crimes as adults. Graham's youth made him relatively more likely to engage in reckless and dangerous criminal activity than an adult; it also likely enhanced his susceptibility to peer pressure. There is no reason to believe that Graham should be denied the general presumption of diminished culpability that Roper indicates should apply to juvenile offenders. If anything, Graham's in-court statements -- including his request for a second chance so that he could "do whatever it takes to get to the NFL" -- underscore his immaturity. 
      The fact that Graham committed the crimes that he did proves that he was dangerous and deserved to be punished. But it does not establish that he was particularly dangerous -- at least relative to the murderers and rapists for whom the sentence of life without parole is typically reserved. On the contrary, his lack of prior criminal convictions, his youth and immaturity, and the difficult circumstances of his upbringing noted by the majority, all suggest that he was markedly less culpable than a typical adult who commits the same offenses.  
     Despite these considerations, the trial court sentenced Graham to life in prison without the possibility of parole. This is the second-harshest sentence available under our precedents for any crime, and the most severe sanction available for a nonhomicide offense. Indeed, as the majority notes, Graham's sentence far exceeded the punishment proposed by the Florida Department of Corrections (which suggested a sentence of four years, and the state prosecutors (who asked that he be sentenced to 30 years in prison for the armed burglary). No one in Graham's case other than the sentencing judge appears to have believed that Graham deserved to go to prison for life.
      Based on the foregoing circumstances, I conclude that there is a strong inference that Graham's sentence of life imprisonment without parole was grossly disproportionate in violation of the Eighth Amendment. I therefore proceed to the next steps of the proportionality analysis.
     Both intrajurisdictional and interjurisdictional comparisons of Graham's sentence confirm the threshold inference of disproportionality.
      Graham's sentence was far more severe than that imposed for similar violations of Florida law, even without taking juvenile status into account. For example, individuals who commit burglary or robbery offenses in Florida receive average sentences of less than 5 years and less than 10 years, respectively. Unsurprisingly, Florida's juvenile criminals receive similarly low sentences -- typically less than five years for burglary and less than seven years for robbery. Graham's life without parole sentence was far more severe than the average sentence imposed on those convicted of murder or manslaughter, who typically receive under 25 years in prison. "If more serious crimes are subject to the same penalty, or to less serious penalties, that is some indication that the punishment at issue may be excessive."
     Finally, the inference that Graham's sentence is disproportionate is further validated by comparison to the sentences imposed in other domestic jurisdictions. As the majority opinion explains, Florida is an outlier in its willingness to impose sentences of life without parole on juveniles convicted of nonhomicide crimes. 
      So much for Graham. But what about Milagro Cunningham, a 17-year-old who beat and raped an 8-year-old girl before leaving her to die under 197 pounds of rock in a recycling bin in a remote landfill?. Or Nathan Walker and Jakaris Taylor, the Florida juveniles who  together with their friends gang-raped a woman and forced her to perform oral sex on her 12-year-old son? The fact that Graham cannot be sentenced to life without parole for his conduct says nothing whatever about these offenders, or others like them who commit nonhomicide crimes far more reprehensible than the conduct at issue here. The Court uses Graham's case as a vehicle to proclaim a new constitutional rule -- applicable well beyond the particular facts of Graham's case -- that a sentence of life without parole imposed on any juvenile for any nonhomicide offense is unconstitutional. This categorical conclusion is as unnecessary as it is unwise.
     A holding this broad is unnecessary because the particular conduct and circumstances at issue in the case before us are not serious enough to justify Graham's sentence. In reaching this conclusion, there is no need for the Court to decide whether that same sentence would be constitutional if imposed for other more heinous nonhomicide crimes.
A more restrained approach is especially appropriate in light of the Court's apparent recognition that it is perfectly  legitimate for a juvenile to receive a sentence of life without parole for committing murder. This means that there is nothing inherently unconstitutional about imposing sentences of life without parole on juvenile offenders; rather, the constitutionality of such sentences depends on the particular crimes for which they are imposed. But if the constitutionality of the sentence turns on the particular crime being punished, then the Court should limit its holding to the particular offenses that Graham committed here, and should decline to consider other hypothetical crimes not presented by this case.

     In any event, the Court's categorical conclusion is also unwise. Most importantly, it ignores the fact that some nonhomicide crimes -- like the ones committed by Milagro Cunningham, Nathan Walker, and Jakaris Taylor -- are especially heinous or grotesque, and thus may be deserving of more severe punishment.
    Those under 18 years old may as a general matter have "diminished" culpability relative to adults who commit the same crimes, Roper, , but that does not mean that their culpability is always insufficient to justify a life sentence. It does not take a moral sense that is fully developed in every respect to know that beating and raping an 8-year-old girl and leaving her to die under 197 pounds of rocks is horribly wrong. The single fact of being 17 years old would not afford Cunningham protection against life without parole if the young girl had died -- as Cunningham surely expected she would -- so why should it do so when she miraculously survived his barbaric brutality?
     The Court defends its categorical approach on the grounds that a "clear line is necessary to prevent the possibility that life without parole sentences will be imposed on juvenile nonhomicide offenders who are not sufficiently culpable to merit that punishment." It argues that a case-by-case approach to proportionality review is constitutionally insufficient because courts might not be able "with sufficient accuracy [to] distinguish the few incorrigible juvenile offenders from the many that have the capacity for change." 
     The Court is of course correct that judges will never have perfect foresight -- or perfect wisdom -- in making sentencing decisions. But this is true when they sentence  adults no less than when they sentence juveniles. It is also true when they sentence juveniles who commit murder no less than when they sentence juveniles who commit other crimes.
    Our system depends upon sentencing judges applying their reasoned judgment to each case that comes before them. The whole enterprise of proportionality review is premised on the "justified" assumption that "courts are competent to judge the gravity of an offense, at least on a relative scale." Indeed, "courts traditionally have made these judgments" by applying "generally accepted criteria" to analyze "the harm caused or threatened to the victim or society, and the culpability of the offender." 
     Terrance Graham committed serious offenses, for which he deserves serious punishment. But he was only 16 years old, and under our Court's precedents, his youth is one factor, among others, that should be considered in deciding whether his punishment was unconstitutionally excessive. In my view, Graham's age -- together with the nature of his criminal activity and the unusual severity of his sentence -- tips the constitutional balance. I thus concur in  the Court's judgment that Graham's sentence of life without parole violated the Eighth Amendment.
     I would not, however, reach the same conclusion in every case involving a juvenile offender. Some crimes are so heinous, and some juvenile offenders so highly culpable, that a sentence of life without parole may be entirely justified under the Constitution. As we have said, "successful challenges" to noncapital sentences under the Eighth Amendment have been -- and, in my view, should continue to be -- "exceedingly rare."  But Graham's sentence presents the exceptional case that our precedents have recognized will come along. We should grant Graham the relief to which he is entitled under the Eighth Amendment. The Court errs, however, in using this case as a vehicle for unsettling our established jurisprudence and fashioning a categorical rule applicable to far different cases.

Justices Thomas with whom Justice Scalia joins, and with whom Justice Alito joins in part.  

 The Court holds today that it is "grossly disproportionate" and hence unconstitutional for any judge or jury to impose a sentence of life without parole on an offender less than 18 years old, unless he has committed a homicide. Although the text of the Constitution is silent regarding the permissibility of this sentencing practice, and although it would not have offended the standards that prevailed at the founding, the Court insists that the standards of American society have evolved such that the Constitution now requires its prohibition.
    The news of this evolution will, I think, come as a surprise to the American people. Congress, the District of Columbia, and 37 States allow judges and juries to consider this sentencing practice in juvenile nonhomicide cases, and those judges and juries have decided to use it in the very worst cases they have encountered.
    The Court does not conclude that life without parole itself is a cruel and unusual punishment. It instead rejects the judgments of those legislatures, judges, and juries regarding what the Court describes as the "moral" question of whether this sentence can ever be "proportionat[e]" when applied to the category of offenders at issue here. I am unwilling to assume that we, as members of this Court, are any more  capable of making such moral judgments than our fellow citizens. Nothing in our training as judges qualifies us for that task, and nothing in Article III gives us that authority.
     The Court recounts the facts of Terrance Jamar Graham's case in detail, so only a summary is necessary here. At age 16 years and 6 months, Graham and two masked accomplices committed a burglary at a small Florida restaurant, during which one of Graham's accomplices twice struck the restaurant manager on the head with a steel pipe when he refused to turn over money to the intruders. Graham was arrested and charged as an adult. He later pleaded guilty to two offenses, including armed burglary with assault or battery, an offense punishable by life imprisonment under Florida law. Fla. Stat. Sections 810.02(2)(a), 810.02(2)(b) (2007). The trial court withheld adjudication on both counts, however, and sentenced Graham to probation, the first 12 months of which he spent in a county detention facility.
     Graham reoffended just six months after his release. At a probation revocation hearing, a judge found by a preponderance of the evidence that, at age 17 years and 11 months, Graham invaded a home with  two accomplices and held the homeowner at gunpoint for approximately 30 minutes while his accomplices ransacked the residence. As a result, the judge concluded that Graham had violated his probation and, after additional hearings, adjudicated Graham guilty on both counts arising from the restaurant robbery. The judge imposed the maximum sentence allowed by Florida law on the armed burglary count, life imprisonment without the possibility of parole.
    Graham argues, and the Court holds, that this sentence violates the Eighth Amendment's Cruel and Unusual Punishments Clause because a life-without-parole sentence is always "grossly disproportionate" when imposed on a person under 18 who commits any crime short of a homicide. 
     The Eighth Amendment, which applies to the States through the Fourteenth, provides that "[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." It is by now well established that the Cruel and Unusual Punishments Clause was originally understood as prohibiting torturous "'methods of punishment,'" -- specifically methods akin to those that had been considered cruel and unusual at the time the Bill of Rights was adopted, With one arguable exception, this Court applied the Clause with that understanding for nearly 170 years after the Eighth Amendment's ratification.
     More recently, however, the Court has held that the Clause authorizes it to proscribe not only methods of punishment that qualify as "cruel and unusual," but also any punishment that the Court deems "grossly disproportionate" to the crime committed.. This latter interpretation is entirely the Court's creation. As has been described elsewhere at length, there is virtually no indication that the Cruel and Unusual Punishments Clause originally was understood to require proportionality in sentencing. Here, it suffices to recall just two points. First, the Clause does not expressly refer to proportionality or invoke any synonym for that term, even though the Framers were familiar with the concept, as evidenced by several founding-era state constitutions that required (albeit without defining) proportional punishments. In addition, the penal statute adopted by the First Congress demonstrates that proportionality in sentencing was not considered a constitutional command. 
The Court has nonetheless invoked proportionality to declare that capital punishment -- though not unconstitutional per se -- is categorically too harsh   a penalty to apply to certain types of crimes and certain classes of offenders. See Coker v. Georgia, (rape of an adult woman); Kennedy v. Louisiana,  (rape of a child); Enmund v. Florida, (felony murder in which the defendant participated in the felony but did not kill or intend to kill); Thompson v. Oklahoma, (juveniles under 16); Roper v. Simmons, (juveniles under 18); Atkins v. Virginia (mentally retarded offenders). In adopting these categorical proportionality rules, the Court intrudes upon areas that the Constitution reserves to other (state and federal) organs of government. The Eighth Amendment prohibits the government from inflicting a cruel and unusual method of punishment upon a defendant. Other constitutional provisions ensure the defendant's right to fair process before any punishment is imposed. But, as members of today's majority note, "[s]ociety changes," and the Eighth Amendment leaves the unavoidably moral question of who "deserves" a particular nonprohibited method of  punishment to the judgment of the legislatures that authorize the penalty, the prosecutors who seek it, and the judges and juries that impose it under circumstances they deem appropriate.
     The Court has nonetheless adopted categorical rules that shield entire classes of offenses and offenders from the death penalty on the theory that "evolving standards of decency" require this result. The Court has offered assurances that these standards can be reliably measured by "'objective indicia'" of "national consensus," such as state and federal legislation, jury behavior, and (surprisingly, given that we are talking about "national" consensus) international opinion. Yet even assuming that is true, the Framers did not provide for the constitutionality of a particular type of punishment to turn on a "snapshot of American public opinion" taken at the moment a case is decided. By holding otherwise, the Court pretermits in all but one direction the evolution of the standards it describes, thus "calling a constitutional halt to what may well be a pendulum swing in social attitudes," and "stunt[ing] legislative consideration" of new questions of penal policy as they emerge. 
     But the Court is not content to rely on snapshots of community consensus in any event. Instead, it reserves the right to reject the evidence of consensus it finds whenever its own "independent judgment" points in a different direction. The Court thus openly claims the power not only to approve or disapprove of democratic choices in penal policy based on evidence of how society's standards have evolved, but also on the basis of the Court's "independent" perception of how those standards should evolve, which depends on what the Court concedes is "' "necessarily . . . a moral judgment"' " regarding the propriety of a given punishment in today's society.
     The categorical proportionality review the Court employs in capital  cases thus lacks a principled foundation. The Court's decision today is significant because it does not merely apply this standard -- it remarkably expands its reach. For the first time in its history, the Court declares an entire class of offenders immune from a noncapital sentence using the categorical approach it previously reserved for death penalty cases alone.
      Until today, the Court has based its categorical proportionality rulings on the notion that the Constitution gives special protection to capital defendants because the death penalty is a uniquely severe punishment that must be reserved for only those who are "most deserving of execution." Of course, the Eighth Amendment itself makes no distinction between capital and noncapital sentencing, but the "'bright line'" the Court drew between the two penalties has for many years served as the principal justification for the Court's willingness to reject democratic choices regarding the death penalty.     
     Today's decision eviscerates that distinction. "Death  is different" no longer. The Court now claims not only the power categorically to reserve the "most severe punishment" for those the Court thinks are "'the most deserving of execution,'" but also to declare that "less culpable" persons are categorically exempt from the "second most severe penalty." No reliable limiting principle remains to prevent the Court from immunizing any class of offenders from the law's third, fourth, fifth, or fiftieth most severe penalties as well.
    The Court's departure from the "death is different" distinction is especially mystifying when one considers how long it has resisted crossing that divide. Indeed, for a time the Court declined to apply proportionality principles to noncapital sentences at all, emphasizing that "a sentence of death differs in kind from any sentence of imprisonment, no matter how long." Based on that rationale, the Court found that the excessiveness of one prison term as compared to another was "properly within the province of legislatures, not courts," precisely because it involved an  “invariably . . . subjective determination, there being no clear way to make 'any constitutional distinction between one term of years and a shorter or longer term of years,'" 
     Even when the Court broke from that understanding in its 5-to-4 decision in Solem v. Helm, 463 U.S. 277 (1983) (striking down as "grossly disproportionate" a life-without-parole sentence imposed on a defendant for passing a worthless check), the Court did so only as applied to the facts of that case; it announced no categorical rule. Moreover, the Court soon cabined Solem's rationale. The controlling opinion in the Court's very next noncapital proportionality case emphasized that principles of federalism require substantial deference to legislative choices regarding the proper length of prison sentences. In Harmelin Justice Kennedy observed that "marked divergences both in underlying theories of sentencing and in the length of prescribed prison terms are the inevitable, often beneficial, result of the federal structure. ""[D]iffering attitudes and perceptions of local  conditions may yield different, yet rational, conclusions regarding the appropriate length of prison terms for particular crimes."That opinion thus concluded that "successful challenges to the proportionality of [prison] sentences [would be] exceedingly rare."                                                                                                                        
    They have been rare indeed. In the 28 years since Solem, the Court has considered just three such challenges and has rejected them all, largely on the theory that criticisms of the "wisdom, cost-efficiency, and effectiveness" of term-of-years prison sentences are "appropriately directed at the legislature[s]," not the courts. The Court correctly notes that those decisions were "closely divided," but so was Solem itself, and it is now fair to describe Solem as an outlier. 
      Remarkably, the Court today does more than return to Solem's case-by-case proportionality standard for noncapital sentences; it hurtles past it to impose a categorical proportionality rule banning life-without-parole sentences not just in this case, but in every case involving a juvenile nonhomicide offender, no matter what the circumstances. Neither the Eighth Amendment nor the Court's precedents justify this decision.
     The Court asserts that categorical proportionality review is necessary here merely  because Graham asks for a categorical rule, and because the Court thinks clear lines are a good idea. I find those factors wholly insufficient to justify the Court's break from past practice. First, the Court fails to acknowledge that a petitioner seeking to exempt an entire category of offenders from a sentencing practice carries a much heavier burden than one seeking case-specific relief under Solem. Unlike the petitioner in Solem, Graham must establish not only that his own life-without-parole sentence is "grossly disproportionate," but also that such a sentence is always grossly disproportionate whenever it is applied to a juvenile nonhomicide offender, no matter how heinous his crime. Second, even applying the Court's categorical "evolving standards" test, neither objective evidence of national consensus nor the notions of culpability on which the Court's "independent judgment" relies can justify the categorical rule it declares here.
     According to the Court, proper Eighth Amendment analysis "begins with objective indicia of national consensus," and "[t]he clearest and most reliable objective  evidence of contemporary values is the legislation enacted by the country's legislatures."  As such, the analysis should end quickly, because a national "consensus" in favor of the Court's result simply does not exist. The laws of all 50 States, the Federal Government, and the District of Columbia provide that juveniles over a certain age may be tried in adult court if charged with certain crimes. Forty-five States, the Federal Government, and the District of Columbia expose juvenile offenders charged in adult court to the very same range of punishments faced by adults charged with the same crimes. . Eight of those States do not make life-without-parole sentences available for any nonhomicide offender, regardless of age. All remaining jurisdictions -- the Federal Government, the other 37 States, and the District -- authorize life-without-parole sentences for certain nonhomicide offenses, and authorize the imposition of such sentences on persons under 18. Only five States prohibit juvenile offenders from receiving a life-without-parole sentence  that could be imposed on an adult convicted of the same crime.  
     No plausible claim of a consensus against this sentencing practice can be made in light of this overwhelming legislative evidence. The sole fact that federal law authorizes this practice singlehandedly refutes the claim that our Nation finds it morally repugnant. The additional reality that 37 out of 50 States (a supermajority of 74%) permit the practice makes the claim utterly implausible. Not only is there no consensus against this penalty, there is a clear legislative consensus in favor of its availability.
     Undaunted, however, the Court brushes this evidence aside as "incomplete and unavailing," declaring that "'[t]here are measures of consensus other than legislation.'" This is nothing short of stunning. Most importantly, federal civilian law approves this sentencing practice.  And although the Court has never decided how many state laws are necessary to show consensus, the Court has never banished into constitutional exile a sentencing practice that the laws of a majority, let alone a supermajority, of States expressly permit. 
     Moreover, the consistency and direction of recent legislation -- a factor the Court previously has relied upon when crafting categorical proportionality rules, -- underscores the consensus against the rule the Court announces here. In my view, the Court cannot point to a national consensus in favor of its rule without assuming a consensus in favor of the two penological points it later discusses: (1) Juveniles are always less culpable than similarly-situated adults, and (2) juveniles who commit nonhomicide crimes should always receive an opportunity to demonstrate rehabilitation through parole. But legislative trends make that assumption untenable.
     First, States over the past 20 years have consistently increased the severity of punishments for juvenile offenders. This, in my view, reveals the States' widespread agreement that juveniles can sometimes act with the same culpability as adults and that the law should permit judges and juries to consider adult sentences -- including life without parole -- in those rare and unfortunate cases. 
     Second, legislatures have moved away from parole over the same period. Congress abolished parole for federal offenders in 1984 amid criticism that it was subject to "gamesmanship and cynicism," and several States have followed suit.  By the end of 2000, 16 States had abolished parole for all offenses, while another 4 States had  abolished it for certain ones. In light of these developments, the argument that there is nationwide consensus that parole must be available to offenders less than 18 years old in every nonhomicide case simply fails.
     The Court nonetheless dismisses existing legislation, pointing out that life-without-parole sentences are rarely imposed on juvenile nonhomicide offenders -- 129 times in recent memory  by the Court's calculation, spread out across 11 States and the federal courts. Based on this rarity of use, the Court proclaims a consensus against the practice, implying that laws allowing it either reflect the consensus of a prior, less civilized time or are the work of legislatures tone-deaf to moral values of their constituents that this Court claims to have easily discerned from afar. I say "recent memory" because the research relied upon by the Court provides a headcount of juvenile nonhomicide offenders presently incarcerated in this country, but does not provide more specific information about all of the offenders, such as the dates on which they were convicted.
     This logic strains credulity. It has been rejected before. "[T]he relative infrequency of jury verdicts imposing the death sentence does not indicate rejection of capital punishment per se. Rather, [it] . . . may well reflect the humane feeling that this most irrevocable of sanctions should be reserved for a small number of extreme cases." It should also be rejected here. That a punishment is rarely imposed demonstrates nothing more than a general consensus that it should be just that -- rarely imposed. It is not proof that the punishment is one the Nation abhors.
     The Court nonetheless insists that the 26 States that authorize this penalty, but are not presently incarcerating a juvenile nonhomicide offender on a life-without-parole sentence, cannot be counted as approving its use. The mere fact that the laws of a jurisdiction permit this penalty, the Court explains, "does not indicate that the penalty has been endorsed through deliberate, express, and full legislative consideration." 
      As an initial matter, even accepting the Court's theory, federal law authorizes this penalty and the Federal Government uses it. That should be all the evidence necessary to refute the claim of a national consensus against this penalty.
      Yet even when examining the States that authorize, but have not recently employed, this sentencing practice, the Court's theory is unsound. Under the Court's evolving standards test, "[i]t is not the burden of [a State] to establish a national consensus approving what their citizens have voted to do; rather, it is the 'heavy burden' of petitioners to establish a national consensus against it." In light of this fact, the Court is wrong to equate a jurisdiction's disuse of a legislatively authorized penalty with its moral opposition to it. The fact that the laws of a jurisdiction permit this sentencing practice demonstrates, at a minimum, that the citizens of that jurisdiction find tolerable the possibility that a jury of their peers could impose a life-without-parole sentence on a juvenile whose  nonhomicide crime is sufficiently depraved.
      The recent case of 16-year-old Keighton Budder illustrates this point. Just weeks before the release of this opinion, an Oklahoma jury sentenced Budder to life without parole after hearing evidence that he viciously attacked a 17-year-old girl who gave him a ride home from a party.. Budder allegedly put the girl's head "'into a headlock and sliced her throat,'" raped her, stabbed her about 20 times, beat her, and pounded her face into the rocks alongside a dirt road. Miraculously, the victim survived. 
      Budder's crime was rare in its brutality. The sentence the jury imposed was also rare. According to the study relied upon by this Court, Oklahoma had no such offender in its prison system before Budder's offense. Without his conviction, therefore, the Court would have counted Oklahoma's citizens as morally opposed to life-without-parole sentences for juveniles nonhomicide offenders.
     Yet Oklahoma's experience proves the inescapable flaw in that reasoning: Oklahoma citizens have enacted laws that allow Oklahoma juries to consider life-without-parole sentences in juvenile nonhomicide cases. Oklahoma juries invoke those laws rarely -- in the unusual cases that they find exceptionally depraved. I cannot agree with the Court that Oklahoma citizens should be constitutionally disabled from using this sentencing practice merely because they have not done so more frequently. If anything, the rarity of this penalty's use underscores just how judicious sentencing judges and juries across the country have been in invoking it.



    This fact is entirely consistent with the Court's intuition that juveniles generally are less culpable and more capable of growth than adults. Graham's own case provides another example. Graham was statutorily eligible for a life-without-parole sentence after his first crime. But the record indicates that the trial court did not give such a sentence serious consideration at Graham's initial plea hearing.  It was only after Graham subsequently violated his parole by invading a home at gunpoint that the maximum sentence was imposed.
    In sum, the Court's calculation that 129 juvenile nonhomicide life-without-parole sentences have been imposed nationwide in recent memory, even if accepted, hardly amounts to strong evidence that the sentencing practice offends our common sense of decency. 
    Finally, I cannot help but note that the statistics the Court finds inadequate to justify the penalty in this case are stronger than those supporting at least one other penalty this Court has upheld. Not long ago, this Court, joined by the author of today's opinion, upheld the application of the death penalty against a 16-year-old, despite the fact that no such punishment had been carried out on a person of that age in this country in nearly 30 years. Whatever the statistical frequency with which life-without-parole sentences have been imposed on juvenile nonhomicide offenders in the last 30 years, it is surely greater than zero.
      In the end, however, objective factors such as legislation and the frequency of a penalty's use are merely ornaments in the Court's analysis, window dressing that accompanies its judicial fiat. By the Court's own decree, "[c]ommunity consensus . . . is not itself determinative." Only the independent moral judgment of this Court is sufficient to decide the question. 
      Lacking any plausible claim to consensus, the Court shifts to the heart of its argument: its "independent judgment" that this sentencing practice does not "serv[e] legitimate penological goals."  The Court begins that analysis with the obligatory preamble that "'[t]he Eighth Amendment does not mandate adoption of any one penological theory,'" then promptly mandates the adoption of the theories the Court deems best.
     First, the Court acknowledges that, at a minimum, the imposition of life-without-parole sentences on juvenile nonhomicide offenders serves two "legitimate" penological goals: incapacitation and deterrence. By definition, such sentences serve the goal  of incapacitation by ensuring that juvenile offenders who commit armed burglaries, or those who commit the types of grievous sex crimes described by The Chief Justice, no longer threaten their communities. That should settle the matter, since the Court acknowledges that incapacitation is an "important" penological goal. Yet, the Court finds this goal "inadequate" to justify the life-without-parole sentences here.  A similar fate befalls deterrence. The Court acknowledges that such sentences will deter future juvenile offenders, at least to some degree, but rejects that penological goal, not as illegitimate, but as insufficient. "[A]ny limited deterrent effect provided by life without parole is not enough to justify the sentence." 
     The Court looks more favorably on rehabilitation, but laments that life-without-parole sentences do little to promote this goal because they result in the offender's permanent incarceration. Of course, the Court recognizes that rehabilitation's "utility and proper implementation" are subject to debate. But that  does not stop it from declaring that a legislature may not "forswea[r] . . . the rehabilitative ideal." In other words, the Eighth Amendment does not mandate "any one penological theory,"  just one the Court approves.
     Ultimately, however, the Court's "independent judgment" and the proportionality rule itself center on retribution -- the notion that a criminal sentence should be proportioned to "'the personal culpability of the criminal offender.'" The Court finds that retributive purposes are not served here for two reasons.
     First, quoting Roper, the Court concludes that juveniles are less culpable than adults because, as compared to adults, they "have a '"lack of maturity and an underdeveloped sense of responsibility,"' " and "their characters are 'not as well formed.'" As a general matter, this statement is entirely consistent with the evidence recounted above that judges and juries impose the sentence at issue quite infrequently, despite legislative authorization to do so in many more cases. Our society  tends to treat the average juvenile as less culpable than the average adult. But the question here does not involve the average juvenile. The question, instead, is whether the Constitution prohibits judges and juries from ever concluding that an offender under the age of 18 has demonstrated sufficient depravity and incorrigibility to warrant his permanent incarceration.
     In holding that the Constitution imposes such a ban, the Court cites "developments in psychology and brain science" indicating that juvenile minds "continue to mature through late adolescence," and that juveniles are "more likely [than adults] to engage in risky behaviors." But even if such generalizations from social science were relevant to constitutional rulemaking, the Court misstates the data on which it relies.
     The Court equates the propensity of a fairly substantial number of youths to engage in "risky" or antisocial behaviors with the propensity of a much smaller group to commit violent crimes. But research  relied upon by the amici cited in the Court's opinion differentiates between adolescents for whom antisocial behavior is a fleeting symptom and those for whom it is a lifelong pattern. That research further suggests that the pattern of behavior in the latter group often sets in before 18. And, notably, it suggests that violence itself is evidence that an adolescent offender's antisocial behavior is not transient.  In sum, even if it were relevant, none of this psychological or sociological data is sufficient to support the Court's "'moral'" conclusion that youth defeats culpability in every case. 
      The Court responds that a categorical rule is nonetheless necessary to prevent the "'unacceptable likelihood'" that a judge or jury, unduly swayed by "'the brutality or cold-blooded nature'" of a juvenile's nonhomicide crime, will sentence him to a life-without-parole sentence for which he possesses  "'insufficient culpability,'" I find that justification entirely insufficient. The integrity of our criminal justice system depends on the ability of citizens to stand between the defendant and an outraged public and dispassionately determine his guilt and the proper amount of punishment based on the evidence presented. That process necessarily admits of human error. But so does the process of judging in which we engage. As between the two, I find far more "unacceptable" that this Court, swayed by studies reflecting the general tendencies of youth, decree that the people of this country are not fit to decide for themselves when the rare case requires different treatment.


     That is especially so because, in the end, the Court does not even believe its pronouncements about the juvenile mind. If it did, the categorical rule it announces today would be most peculiar because it leaves intact state and federal laws that permit life-without-parole sentences for juveniles who commit homicides. The Court thus acknowledges that there is nothing inherent in the psyche of a person less than 18 that prevents him from acquiring the moral agency necessary to warrant a life-without-parole sentence. Instead, the Court rejects overwhelming legislative consensus only on the question of which acts are sufficient to demonstrate that moral agency.
      The Court is quite willing to accept that a 17-year-old who pulls the trigger on a firearm can demonstrate sufficient depravity and irredeemability to be denied reentry into society, but insists that a 17-year-old who rapes an 8-year-old and leaves her for dead does not. Thus, the Court's conclusion that life-without-parole sentences are "grossly disproportionate" for juvenile nonhomicide offenders in fact has very little to do with its view of juveniles, and much more to do with its perception that "defendants who do not kill, intend to kill, or foresee that life will be taken are categorically less deserving of the most serious forms of punishment than are murderers." 
     That the Court is willing to impose such an exacting constraint on democratic sentencing choices based on such an untestable philosophical conclusion is  remarkable. The question of what acts are "deserving" of what punishments is bound so tightly with questions of morality and social conditions as to make it, almost by definition, a question for legislative resolution. It is true that the Court previously has relied on the notion of proportionality in holding certain classes of offenses categorically exempt from capital punishment.  But never before today has the Court relied on its own view of just deserts to impose a categorical limit on the imposition of a lesser punishment. Its willingness to cross that well-established boundary raises the question whether any democratic choice regarding appropriate punishment is safe from the Court's ever-expanding constitutional veto.
      Although the concurrence avoids the problems associated with expanding categorical proportionality review to noncapital cases, it employs noncapital proportionality analysis in a way that raises the same fundamental concern. Although I do not believe Solem merits stare decisis treatment, Graham's claim cannot prevail even under that test. Solem instructs a court first to compare the "gravity"  of an offender's conduct to the "harshness of the penalty" to determine whether an "inference" of gross disproportionality exists. Only in "the rare case" in which such an inference is present should the court proceed to the "objective" part of the inquiry -- an intra- and interjurisdictional comparison of the defendant's sentence with others similarly situated..
      Under the Court's precedents, I fail to see how an "inference" of gross disproportionality arises here. The concurrence notes several arguably mitigating facts -- Graham's "lack of prior criminal convictions, his youth and immaturity, and the difficult circumstances of his upbringing." But the Court previously has upheld a life-without-parole sentence imposed on a first-time offender who committed a nonviolent drug crime. Graham's conviction for an actual violent felony is surely more severe than that offense. As for Graham's age, it is true that Roper held juveniles categorically ineligible for capital punishment, but as the concurrence explains, Roper was  based on the "explicit conclusion that [juveniles] 'cannot with reliability be classified among the worst offenders'"; it did "not establish that juveniles can never be eligible for life without parole." In my view, Roper's principles are thus not generally applicable outside the capital sentencing context.
     By holding otherwise, the concurrence relies on the same type of subjective judgment as the Court, only it restrains itself to a case-by-case rather than a categorical ruling. The concurrence is quite ready to hand Graham "the general presumption of diminished culpability" for juveniles, apparently because it believes that Graham's armed burglary and home invasion crimes were "certainly less serious" than murder or rape. It recoils only from the prospect that the Court would extend the same presumption to a juvenile who commits a sex crime. I simply cannot accept that these subjective judgments of proportionality are ones the Eighth Amendment authorizes us to make.
      The "objective" elements of the Solem test provide  no additional support for the concurrence's conclusion. The concurrence compares Graham's sentence to "similar" sentences in Florida and concludes that Graham's sentence was "far more severe." But strangely, the concurrence uses average sentences for burglary or robbery offenses as examples of "similar" offenses, even though it seems that a run-of-the-mill burglary or robbery is not at all similar to Graham's criminal history, which includes a charge for armed burglary with assault, and a probation violation for invading a home at gunpoint.
     And even if Graham's sentence is higher than ones he might have received for an armed burglary with assault in other jurisdictions, this hardly seems relevant if one takes seriously the principle that "'[a]bsent a constitutionally imposed uniformity inimical to traditional notions of federalism, some State will always bear the distinction of treating particular offenders more severely than any other State.'" Applying Solem, the Court has upheld a 25-years-to-life sentence for theft  under California's recidivist statute, despite the fact that the State and its amici could cite only "a single instance of a similar sentence imposed outside the context of California's three strikes law, out of a prison population [then] approaching two million individuals." It has also upheld a life-without-parole sentence for a first-time drug offender in Michigan charged with possessing 672 grams of cocaine despite the fact that only one other State would have authorized such a stiff penalty for a first-time drug offense, and even that State required a far greater quantity of cocaine (10 kilograms) to trigger the penalty. Graham's sentence is certainly less rare than the sentences upheld in these cases, so his claim fails even under Solem.
     Both the Court and the concurrence claim their decisions to be narrow ones, but both invite a host of line-drawing problems to which courts must seek answers beyond the strictures of the Constitution. The Court holds that "[a] State is not required to guarantee eventual freedom to a juvenile offender convicted of a nonhomicide crime," but  must provide the offender with "some meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation."  But what, exactly, does such a "meaningful" opportunity entail? When must it occur? And what Eighth Amendment principles will govern review by the parole boards the Court now demands that States empanel? The Court provides no answers to these questions, which will no doubt embroil the courts for years. 
      The ultimate question in this case is not whether a life-without-parole sentence 'fits' the crime at issue here or the crimes of juvenile nonhomicide offenders more generally, but to whom the Constitution assigns that decision. The Florida Legislature has concluded that such sentences should be available for persons under 18 who commit certain crimes, and the trial judge in this case decided to impose that legislatively authorized sentence here. Because a life-without-parole prison sentence is not a "cruel and unusual" method of punishment under any standard, the Eighth Amendment gives this Court no authority to reject those judgments.
     It would be unjustifiable for the Court to declare otherwise even if it could claim that a bare majority of state laws supported its independent moral view. The fact that the Court categorically prohibits life-without-parole sentences for juvenile nonhomicide offenders in the face of an overwhelming legislative majority in favor of leaving that sentencing option available under certain cases simply illustrates how far beyond any cognizable constitutional principle the Court has reached to  ensure that its own sense of morality and retributive justice pre-empts that of the people and their representatives.
     I agree with Justice Stevens that "[w]e learn, sometimes, from our mistakes." Perhaps one day the Court will learn from this one.


Justice Alito dissenting

 First, the Court holds only that "for a juvenile offender who did not commit homicide the Eighth Amendment forbids the sentence of life without parole." Nothing in the Court's opinion affects the imposition of a sentence to a term of years without the possibility of parole. Indeed, petitioner conceded at oral argument that a sentence of as much as 40 years without the possibility of parole "probably" would be constitutional. SEcond, the question whether petitioner's sentence violates the narrow, as-applied proportionality principle that applies to noncapital sentences is not properly before us in this case. Although petitioner asserted an as-applied proportionality  challenge to his sentence before the Florida courts,  did not include an as-applied claim in his petition for certiorari or in his merits briefs before this Court. Instead, petitioner argued for only a categorical rule banning the imposition of life without parole on any juvenile convicted of a nonhomicide offense. Because petitioner abandoned his as-applied claim, I would not reach that issue. 
Questions for Discussion

1.  Discuss the two approaches to analyzing cruel and usual punishment discussed by the Supreme Court.                                                                                                                            2.  Why does the majority opinion conclude that life imprisonment for juveniles constitutes cruel and unusual punishment under the categorical approach?                                                                                  3.   Discuss Justice Roberts’s application of the proportionality test?                                                                                  4.  What are the main grounds for Justice Thomas’s criticisms of the majority opinion?                5.  As a Supreme Court judge how would you rule?

CHAPTER THREE
MAY A COURT REQUIRE AN INDIVIDUAL SENTENCED TO PROBATION TO DISPLAY A SIGN AT THE ENTRANCE OF HIS HOME WARNING THAT A "VIOLENT FELON LIVES HERE?"
PEOPLE V. MEYER
680 N.E.2D 315 (Ill. 1997)

 

McMorrow, J. : 

Issue 
The sole question presented for our review in the instant case is whether section 5-6-3(b) of the Unified Code of Corrections ( authorizes a trial court to order, as a condition of probation, that the defendant post a large sign at all entrances to his family farm which reads "Warning! A violent felon lives here. Enter at your own risk!" The appellate court affirmed the trial court's imposition of this condition and defendant appealed We reverse, and hold that the trial court exceeded the scope of its sentencing authority because posting a sign of this type is not a reasonable condition of probation under section 5-6-3(b) of the Code. Therefore, we vacate the order of the circuit court in part. 

Facts 
Following a jury trial, the defendant, Glenn Meyer, was convicted of aggravated battery of Gary Mason. The trial testimony showed that on February 25, 1995, Gary Mason visited the defendant's farm in order to return some vehicle parts that he purchased from the defendant. Mason and the defendant began to quarrel over whether the parts were functioning properly. During the argument the defendant swung one of the parts at Mason, striking him in the nose and eye, causing several injuries. 

At the defendant's sentencing hearing, evidence was presented in aggravation and mitigation. On behalf of the State, Tim Belford testified that in September 1986, he went to the defendant's farm in order to collect monies for two insufficient fund checks issued by defendant to Belford's employer, the First National Bank of Pittsfield. Belford stated that the defendant eventually gave him the money, but then kicked him and ordered him off of the farm. Belford acknowledged that a jury acquitted the defendant of aggravated   battery charges stemming from this incident. 

Next, Harry Dyel testified that in May of 1990, he went to the defendant's farm on behalf of his employer, Shelter Insurance Company, in order to investigate a claim filed by the defendant. Dyel testified that the defendant became hostile because he was annoyed by the company's failure to process his claim promptly. Dyel stated that after he attempted to comply with the defendant's demands for payment, the defendant pushed him down and kicked him several times, causing injuries to his torso, arms, face and head. The defendant was convicted of the aggravated battery of Dyel. Finally, Gary Mason, the victim in the present case, testified regarding the defendant's actions on February 25, 1995. 

Several witnesses testified in mitigation. Kenwood Foster testified that he is a licensed clinical social worker who operates a private counseling service. The defendant began seeing Foster in the fall of 1991. Foster testified that doctors at several different clinics have diagnosed the defendant as having "major depressive disorder" or clinical depression. Foster further stated that he believes that the defendant may also suffer from a condition similar to a type of post-traumatic stress disorder. He indicated that the defendant has been taking prescription medication known as Zoloft, to control his illness. 

Foster further testified that certain stresses, such as a perceived threat to the defendant or his family, could trigger a change in the defendant's behavior. Foster acknowledged that the defendant may perceive certain behavior as threatening, even if the average individual would not feel threatened under similar circumstances. 

Friends of the defendant, Gregg Smith, David Gratton and Bruce Lightle, also testified. All three described the defendant's good character and reputation within the community. Mary Meyer, the defendant's wife of 36 years, testified that the defendant's elderly mother relies on the defendant, her only child, for care and assistance. Mrs. Meyer stated that she teaches high school, and has always relied on the defendant to manage the farm. She indicated that her family would suffer great hardship if the defendant were incarcerated. Mrs. Meyer also testified regarding the defendant's prolonged psychological illness and his efforts to control his sickness with medication. 
In addition to the testimony of the witnesses, 20 letters were submitted by individuals    from throughout the defendant's community. These letters chronicle examples of the defendant's generosity and willingness to assist friends and neighbors in need. The letters contain many descriptions of the defendant's good character and reputation. 

Additionally, the presentence investigation report contains a detailed description of the defendant's mental health history. Several psychological evaluations of the defendant, dating from 1989, show that he suffers from major depressive disorder and possibly an additional psychological malady. 
Upon evaluating all of the evidence in mitigation and aggravation, the trial court sentenced the defendant to 30 months' probation. The court considered the defendant's family members and the adverse impact that incarceration would have upon them. The court stated that it considered that the defendant was 62 years old, his mother's age and ill-health, and Mary Meyer's need to have the defendant care for the farm, in deciding to sentence the defendant to probation instead of prison. 
The court conditioned defendant's probation on the following: (1) payment of $ 9,615.95 in restitution,(2) payment of a $ 7,500 fine, (3) payment of a $ 25 monthly probation services fee, (4) psychological psychiatric evaluation and treatment, (5) one-year home confinement and (6) the placement of a "violent felon" warning sign at each entrance to the defendant's property for the duration of the probation period. With respect to the sign requirement, the court stated that it believed that "maybe [the sign] will protect society." The court's supplemental order regarding the sign provides: "As a condition of probation defendant shall erect and maintain at each entrance of his property a 4' X 8' sign with clearly readable lettering at least 8'' in height reading: 'Warning! A Violent Felon lives here. Enter at your own Risk!' To be erected by 8-11-95.' " 

The defendant appealed his sentence, arguing that the sign was an improper condition of probation. The appellate court determined that section 5-6-3(b) authorized the trial court to order the sign as a reasonable condition of probation, and affirmed the trial court on this issue. We granted the defendant leave to appeal"  

Reasoning 
The sole issue presented to us for review is whether the trial court was authorized to order the violent felon warning sign as a condition of probation. The defendant maintains that the trial court acted outside of the scope of its sentencing authority because the sign is not a reasonable condition of probation within the meaning of the Unified Code of Corrections Section 5-6-3(b) of the Code lists 16 permissible probation conditions that the trial court may impose "in addition to other reasonable conditions relating to the nature of the offense or the rehabilitation of the defendant as determined for each defendant in the proper discretion of the Court." The defendant maintains that the warning sign is not a reasonable condition of probation because it does not comport with traditional notions of punishment or probation in Illinois, and instead is an unauthorized "shaming penalty" or a scarlet letter type of punishment. The defendant argues that nothing in the Code supports the subjection of probationers to public ridicule as a goal of probation. 

The State responds that while the sign may embarrass the defendant, it is not intended to subject him to public ridicule. Rather, the State and the amicus curiae , the American Alliance for Rights and Responsibilities, contend that this condition of probation furthers the goals of probation because it protects the public and serves to rehabilitate the defendant. 

The State maintains that the sign protects the public by warning against provoking the defendant and by reducing the number of guests or business invitees who visit the farm. The State and the amicus argue that the goal of rehabilitation is fostered by the sign because it reminds the defendant that society disapproves of his criminal conduct. The amicus further argues that because the sign reminds the defendant of his offense,   the defendant will modify his behavior and will be less likely to commit acts of violence in the future. Finally, both the State and the amicus argue that the trial court acted within its discretion by carefully fashioning the conditions of probation to correspond to the needs of the defendant and the public. 

Generally, the trial court is afforded wide discretion in fashioning the conditions of probation for a particular defendant. However, while the trial court has discretion to impose probation conditions which will foster rehabilitation and protect the public, the exercise of this discretion is not without limitation. 

Section 5-6-3(b) of the Code contains 16 permitted conditions of probation which may be imposed "in addition to other reasonable conditions." Requiring the defendant to erect a sign on his property, proclaiming his status as a violent convicted felon, is not statutorily identified as one of the conditions of probation. The statute gives the trial court the discretion to impose additional conditions of probation provided that they are reasonable".[A] probation condition not expressly enumerated in the statute may be imposed as long as it is (1) reasonable and (2) relates to (a) the nature of offense or (b) the rehabilitation of the defendant as determined by the trial court. We must, therefore, determine whether compelling defendant to post a 4-foot by 8-foot sign in front of his residence which, in 8-inch high letters, states that defendant is a violent felon is a reasonable condition under section 5-6-3 of the Code. 

Section 1-1-2 of the Unified Code of Corrections provides: 

 "The purposes of this Code of Corrections are to: 

(a) prescribe sanctions proportionate to the seriousness of the offenses and permit the recognition of differences in rehabilitation possibilities among individual offenders; 

(b) forbid and prevent the commission of offenses; 

(c) prevent arbitrary or oppressive treatment of persons adjudicated offenders or delinquents; and 

(d) restore offenders to useful citizenship." . 

Consistent with this legislative intent, this court has recognized repeatedly that the purpose of probation is to benefit society by restoring a defendant to useful citizenship, rather than allowing a defendant to become a burden as an habitual offender. Probation simultaneously serves as a form of punishment and as a method for rehabilitating an offender. Protection of the public from the type of conduct that led to a defendant's conviction is one of the goals of probation. . 

Although the sign may foster the goals of probation to the extent that it punishes the defendant and protects the public, furtherance of these two goals alone does not render the condition reasonable. Indeed, we are persuaded by defendant's contention that the sign, in fact, may hamper the goal of rehabilitation, and that the erection of the sign is inconsistent with the conditions of probation. We recognize that the trial court labored arduously and sincerely to develop a sentence which would serve the needs of society and simultaneously avoid incarceration of the defendant. Nonetheless, we hold the sign condition of probation imposed in this case was unreasonable.  

The Tennessee Supreme Court in State v. Burdin , 924 S.W.2d 82 (Tenn. 1996), considered and rejected a comparable "shaming sign," finding that it was unreasonable. The Tennessee court held that the Tennessee statute at issue there did not authorize a condition of probation which required the defendant to erect a sign in the front yard of his residence which read, "Warning, all children. [Defendant] is an admitted and convicted child molester. Parents beware." 

In Burdin, the defendant pleaded guilty to sexual battery of a 16-year-old victim. As a condition of probation, the court ordered the defendant to place the warning sign in the front his residence where he lived with his mother. The Tennessee statute, like the Illinois statute, provided a non-inclusive list of permissible probation conditions. The Tennessee statute also contained a provision which stated, in part, that the defendant may be required to satisfy "any other condition [of probation] reasonably related to the purpose of the offender's sentence and not unduly restrictive of the offender's liberty, or incompatible with the offender's freedom of conscience, or otherwise prohibited by this chapter." The Burdin court stated that the "consequences of imposing such a condition without the normal safeguards of legislative study and debate are uncertain."C]ompliance with the condition would have consequences in the community perhaps beneficial, perhaps detrimental, but in any event unforeseen and unpredictable." 

Similarly, in People v. Johnson , 528 N.E.2d 1360 (1988), the court cautioned against allowing trial courts to impose unconventional conditions of supervision which may have unknown  consequences. The defendant in Johnson was convicted of driving under the influence of alcohol. As a condition of supervision, the trial court in Johnson ordered the defendant to place an advertisement in the local daily newspaper, which contained her booking picture and an apology. The appellate court vacated this condition. Specifically, the court in Johnson noted that none of the listed, permissible conditions suggest subjecting the defendant to ridicule. Rather, the court determined that the overall intent of section 5-6-3.1 was to aid the defendant in rehabilitation and to avoid future crimes. The court stated that [n]either the trial court " nor this court can determine the psychological or psychiatric effect of the publication. An adverse effect upon the defendant would certainly be inconsistent with rehabilitation and with the statutory provision allowing the court to require psychological or psychiatric treatment. See also People v. Harris , 606 N.E.2d 392 (1992) (banishing the defendant from the state of Illinois as a condition of probation was unreasonable because no valid purpose would be served); People v. Letterlough, 86 N.Y.2d 259, 655 N.E.2d 146, 631 N.Y.S.2d 105 (1995) (condition of probation requiring the defendant to affix a florescent sign reading "convicted dwi" to the license  plate of any vehicle he drove was not authorized); People v. Hackler , 13 Cal. App. 4th 1049, 16 Cal. Rptr. 2d 681 (1993) (court not authorized to require probationer to wear a T-shirt bearing bold printed statement proclaiming his felony status); but see Lindsay v. State , 606 So. 2d 652 (Fla. 1992) (condition of probation requiring defendant to place a newspaper advertisement showing a mug shot, name and caption "DUI-convicted" upheld under Florida statute); Goldschmitt v. State , 490 So. 2d 123 (Fla. 1986) (bumper sticker reading "CONVICTED D.U.I.-RESTRICTED LICENSE" upheld); Ballenger v. State, 436 S.E.2d 793 (1993) (court had the authority to require the defendant to wear a pink fluorescent bracelet reading "D.U.I. CONVICT"). 

Holding 
We hold that section 5-6-3(b)  of the Code did not authorize the trial court to require the sign as a condition of the defendant's probation. The sign contains a strong element of public humiliation or ridicule because it serves as a formal, public announcement of the defendant's crime. Thus, the sign is inconsistent with the conditions of probation "none of which identify public notification or humiliation as a permissible condition. Further, we determine that the sign may have unpredictable or unintended consequences which may be inconsistent with the rehabilitative purpose of probation. 
Finally, the nature and location of the sign are likely to have an adverse effect on innocent individuals who may happen to reside with the defendant. At the time of sentencing in this case, the defendant's wife was living on the premises where the violent felon sign was to be displayed. The defendant's elderly mother also intended to live there. The record shows that the defendant has two adult children who visit the farm, as well as young grandchildren. We believe that the manner in which the sign affects others also renders it an impermissible condition of probation. 

Conditions which label a defendant's  person or property have a stigmatizing effect and are considered shaming penalties. "Although a probationer may experience a certain degree of shame from a statutorily identified condition of probation, shame is not the primary purpose of the enumerated conditions. 

The judicially developed condition in the case at bar does not reflect present penological policies of this state as evidenced by our Unified Code of Corrections. The authority to define and fix punishment is a matter for the legislature. The drastic departure from traditional sentencing concepts utilized in this case is not contemplated by our Code. Therefore, we determine that the erection of the sign as a condition of probation was unreasonable, and may be counterproductive to defendant's rehabilitative potential. 

Questions for Discussion 
1. Why did the judge decide to Meyer to probation rather than jail? 

2. What was the reason that the trial court required Glenn Meyer to display the sign at the entrance of his farm? Why did the Illinois Supreme Court hold that this was an unreasonable condition of probation? 

3. Do you believe that state courts should accept these acts of public "stigma" as a valid form of criminal punishment? 
Chapter Three, The Amount of Punishment: Capital Punishment.

MAY AN INDIVIDUAL CONVICTED OF THE RAPE OF A CHILD RECEIVE THE DEATH PENALTY?
KENNEDY V. LOUISIANA                                                                                                        ___U.S.___ (2008)
Opinion by: Kennedy, J.
Issue

 Patrick Kennedy, the petitioner here, seeks to set aside his death sentence under the Eighth Amendment. He was charged by the respondent, the State of Louisiana, with the aggravated rape of his then-8-year-old stepdaughter. After a jury trial petitioner was convicted and sentenced to death under a state statute authorizing capital punishment for the rape of a child under 12 years of age. This case presents the question whether the Constitution bars respondent from imposing the death penalty for the rape of a child where the crime did not result, and was not intended to result, in death of the victim.  Facts                                                                                                                                  Petitioner's crime was one that cannot be recounted in these pages in a way sufficient to capture in full the hurt and horror inflicted on his victim or to convey the revulsion society, and the jury that represents it, sought to express by sentencing petitioner to death. At 9:18 a.m. on March 2, 1998, petitioner called 911 to report that his stepdaughter, referred to here as L. H., had been raped. He told the 911 operator that L. H. had been in the garage while he readied his son for school. Upon hearing loud screaming, petitioner said, he ran outside and found L. H. in the side yard. Two neighborhood boys, petitioner told the operator, had dragged L. H. from the garage to the yard, pushed her down, and raped her. Petitioner claimed he saw one of the boys riding away on a blue 10-speed bicycle.                                                                                                                                       
    When police arrived at petitioner's home between 9:20 and 9:30 a.m., they found L. H. on her bed, wearing a T-shirt and wrapped in a bloody blanket. She was bleeding profusely from the vaginal area. Petitioner told police he had carried her from the yard to the bathtub and then to the bed. Consistent with this explanation, police found a thin line of blood drops in the garage on the way to the house and then up the stairs. Once in the bedroom, petitioner had used a basin of water and a cloth to wipe blood from the victim. This later prevented medical personnel from collecting a reliable DNA sample.                             
     L. H. was transported to the Children's Hospital. An expert in pediatric forensic medicine testified that L. H.'s injuries were the most severe he had seen from a sexual assault in his four years of practice. A laceration to the left wall of the vagina had separated her cervix from the back of her vagina, causing her rectum to protrude into the vaginal structure. Her entire perineum was torn from the posterior fourchette to the anus. The injuries required emergency surgery.                                                                                     
    At the scene of the crime, at the hospital, and in the first weeks that followed, both L. H. and petitioner maintained in their accounts to investigators that L. H. had been raped by two neighborhood boys. One of L. H.'s doctors testified at trial that L. H. told all hospital personnel the same version of the rape, although she reportedly told one family member that petitioner raped her. L. H. was interviewed several days after the rape by a psychologist. The interview was videotaped, lasted three hours over two days, and was introduced into evidence at trial. On the tape one can see that L. H. had difficulty discussing the subject of the rape. She spoke haltingly and with long pauses and frequent movement.  Eight days after the crime, and despite L. H.'s insistence that petitioner was not the offender, petitioner was arrested for the rape. The State's investigation had drawn the accuracy of petitioner and L. H.'s story into question. Though the defense at trial proffered alternative explanations, the case for the prosecution, credited by the jury, was based upon the following evidence: An inspection of the side yard immediately after the assault was inconsistent with a rape having occurred there, the grass having been found mostly undisturbed but for a small patch of coagulated blood. Petitioner said that one of the perpetrators fled the crime scene on a blue 10-speed bicycle but gave inconsistent descriptions of the bicycle's features, such as its handlebars. Investigators found a bicycle matching petitioner and L. H.'s description in tall grass behind a nearby apartment, and petitioner identified it as the bicycle one of the perpetrators was riding. Yet its tires were flat, it did not have gears, and it was covered in spider webs. In addition police found blood on the underside of L. H.'s mattress. This convinced them the rape took place in her bedroom, not outside the house. Police also found that petitioner made two telephone calls on the morning of the rape. Sometime before 6:15 a.m., petitioner called his employer and left a message that he was unavailable to work that day. Petitioner called back between 6:30 and 7:30 a.m. to ask a colleague how to get blood out of a white carpet because his daughter had " 'just become a young lady.' " At 7:37 a.m., petitioner called B & B Carpet Cleaning and requested urgent assistance in removing bloodstains from a carpet. Petitioner did not call 911 until about an hour and a half later.                            
     About a month after petitioner's arrest L. H. was removed from the custody of her mother, who had maintained until that point that petitioner was not involved in the rape. On June 22, 1998, L. H. was returned home and told her mother for the first time that petitioner had raped her. And on December 16, 1999, about 21 months after the rape, L. H. recorded her accusation in a videotaped interview with the Child Advocacy Center.      The State charged petitioner with aggravated rape of a child under La. Stat. Ann. §14:42 (West 1997 and Supp. 1998) and sought the death penalty. At all times relevant to petitioner's case, the statute provided:

Aggravated rape is a rape committed ... where      "A. the anal or vaginal sexual intercourse is deemed to be without lawful consent of the victim because it is committed under any one or more of the following circumstances:

.     .     .     .     .

     "(4) When the victim is under the age of twelve years. Lack of knowledge of the victim's age shall not be a defense.

.     .     .     .     .

     "D. Whoever commits the crime of aggravated rape shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence.

     "(1) However, if the victim was under the age of twelve years, as provided by Paragraph A(4) of this Section:

     "(a) And if the district attorney seeks a capital verdict, the offender shall be punished by death or life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, in accordance with the determination of the jury."

(Since petitioner was convicted and sentenced, the statute has been amended to include oral intercourse within the definition of aggravated rape and to increase the age of the victim from 12 to 13. See La. Stat. Ann. §14:42 (West Supp. 2007).)

     Aggravating circumstances are set forth in La. Code Crim. Proc. Ann., Art. 905.4. In pertinent part and at all times relevant to petitioner's case, the provision stated:

     "A. The following shall be considered aggravating circumstances:

     "(1) The offender was engaged in the perpetration or attempted perpetration of aggravated rape, forcible rape, aggravated kidnapping, second degree kidnapping, aggravated burglary, aggravated arson, aggravated escape, assault by drive-by shooting, armed robbery, first degree robbery, or simple robbery.

.     .     .     .     .

     "(10) The victim was under the age of twelve years or sixty-five years of age or older."

     The trial began in August 2003. L. H. was then 13 years old. She testified that she " 'woke up one morning and Patrick was on top of [her].' " She remembered petitioner bringing her "[a] cup of orange juice and pills chopped up in it" after the rape and overhearing him on the telephone saying she had become a "young lady."  L. H. acknowledged that she had accused two neighborhood boys but testified petitioner told her to say this and that it was untrue. The jury having found petitioner guilty of aggravated rape, the penalty phase ensued. The State presented the testimony of S. L., who is the cousin and goddaughter of petitioner's ex-wife. S. L. testified that petitioner sexually abused her three times when she was eight years old and that the last time involved sexual intercourse. She did not tell anyone until two years later and did not pursue legal action.  The jury unanimously determined that petitioner should be sentenced to death. The Supreme Court of Louisiana affirmed. The court rejected petitioner's reliance on Coker v. Georgia, noting that, while Coker bars the use of the death penalty as punishment for the rape of an adult woman, it left open the question which, if any, other nonhomicide crimes can be punished by death consistent with the Eighth Amendment. Because " 'children are a class that need special protection,' " the state court reasoned, the rape of a child is unique in terms of the harm it inflicts upon the victim and our society.   The court acknowledged that petitioner would be the first person executed for committing child rape since La. Stat. Ann. §14:42 was amended in 1995 and that Louisiana is in the minority of jurisdictions that authorize the death penalty for the crime of child rape.                                                                                                  

Reasoning 

The Eighth Amendment, applicable to the States through the Fourteenth Amendment, provides that "[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." The Amendment proscribes "all excessive punishments, as well as cruel and unusual punishments that may or may not be excessive."…[T]he Eighth Amendment's protection against excessive or cruel and unusual punishments flows from the basic "precept of justice that punishment for [a] crime should be graduated and proportioned to [the] offense." Whether this requirement has been fulfilled is determined not by the standards that prevailed when the Eighth Amendment was adopted in 1791 but by the norms that "currently prevail." The Amendment "draw[s] its meaning from the evolving standards of decency that mark the progress of a maturing society." This is because "[t]he standard of extreme cruelty is not merely descriptive, but necessarily embodies a moral judgment. The standard itself remains the same, but its applicability must change as the basic mores of society change."    
     Evolving standards of decency must embrace and express respect for the dignity of the person, and the punishment of criminals must conform to that rule….This is of particular concern when the Court interprets the meaning of the Eighth Amendment in capital cases. When the law punishes by death, it risks its own sudden descent into brutality, transgressing the constitutional commitment to decency and restraint. For these reasons we have explained that capital punishment must "be limited to those offenders who commit 'a narrow category of the most serious crimes' and whose extreme culpability makes them 'the most deserving of execution.' "                                                                              
     In these cases the Court has been guided by "objective indicia of society's standards, as expressed in legislative enactments and state practice with respect to executions." The inquiry does not end there, however. Consensus is not dispositive. Whether the death penalty is disproportionate to the crime committed depends as well upon the standards elaborated by controlling precedents and by the Court's own understanding and interpretation of the Eighth Amendment's text, history, meaning, and purpose. Based both on consensus and our own independent judgment, our holding is that a death sentence for one who raped but did not kill a child, and who did not intend to assist another in killing the child, is unconstitutional under the Eighth and Fourteenth Amendments.                                                                                                                                
     We first examine the objective indicia of a consensus against making rape punishable by death. In 1925, 18 States, the District of Columbia, and the Federal Government had statutes that authorized the death penalty for the rape of a child or an adult. Between 1930 and 1964, 455 people were executed for those crimes. To our knowledge the last individual executed for the rape of a child was Ronald Wolfe in 1964.                                        
      In 1972, Furman invalidated most of the state statutes authorizing the death penalty for the crime of rape; and in Furman's aftermath only six States reenacted their capital rape provisions. Three States--Georgia, North Carolina, and Louisiana--did so with respect to all rape offenses. Three States--Florida, Mississippi, and Tennessee--did so with respect only to child rape.  All six statutes were later invalidated under state or federal law.                                                                                                                              
       Louisiana reintroduced the death penalty for rape of a child in 1995. Under the current statute, any anal, vaginal, or oral intercourse with a child under the age of 13 constitutes aggravated rape and is punishable by death. Mistake of age is not a defense, so the statute imposes strict liability in this regard. Five States have since followed Louisiana's lead: Georgia, Montana, Oklahoma,  South Carolina and Texas. Four of these States' statutes are more narrow than Louisiana's in that only offenders with a previous rape conviction are death eligible. Georgia's statute makes child rape a capital offense only when aggravating circumstances are present, including but not limited to a prior conviction.                                                                                                                                    
      By contrast, 44 States have not made child rape a capital offense. As for federal law, Congress in the Federal Death Penalty Act of 1994 expanded the number of federal crimes for which the death penalty is a permissible sentence, including certain nonhomicide offenses; but it did not do the same for child rape or abuse. Under 18 U. S. C. §2245, an offender is death eligible only when the sexual abuse or exploitation results in the victim's death.                                                                                                           
     The evidence of a national consensus with respect to the death penalty for child rapists, as with respect to juveniles, mentally retarded offenders, and vicarious felony murderers, shows divided opinion but, on balance, an opinion against it. Thirty-seven jurisdictions--36 States plus the Federal Government--have the death penalty. As mentioned above, only six of those jurisdictions authorize the death penalty for rape of a child. Though our review of national consensus is not confined to tallying the number of States with applicable death penalty legislation, it is of significance that, in 45 jurisdictions, petitioner could not be executed for child rape of any kind. That number surpasses the 30 States in Atkins (mentally retarded) and Roper (juveniles) and the 42 States in Enmund (aiding and abetting a robbery without intent to kill) that prohibited the death penalty under the circumstances those cases considered.                                                      
     At least one difference between this case and our Eighth Amendment proportionality precedents must be addressed. Respondent suggest that some States have an "erroneous understanding of this Court's Eighth Amendment jurisprudence." They submit that the general propositions set out in Coker, contrasting murder and rape, have been interpreted in too expansive a way, leading some state legislatures to conclude that Coker applies to child rape when in fact its reasoning does not, or ought not, apply to that specific crime.                                                                                                                                          
     This argument seems logical at first, but in the end it is unsound….The Coker plurality framed the question as whether, "with respect to rape of an adult woman," the death penalty is disproportionate punishment. And it repeated the phrase "an adult woman" or "an adult female" in discussing the act of rape or the victim of rape eight times in its opinion. See Coker, supra. The distinction between adult and child rape was not merely rhetorical; it was central to the Court's reasoning. The opinion does not speak to the constitutionality of the death penalty for child rape, an issue not then before the Court. Still, respondent contends, it is possible that state legislatures have understood Coker to state a broad rule that covers the situation of the minor victim as well. We see little evidence of this. Respondent cites no reliable data to indicate that state legislatures have read Coker to bar capital punishment for child rape and, for this reason, have been deterred from passing applicable death penalty legislation. In the absence of evidence from those States where legislation has been proposed but not enacted we refuse to speculate about the motivations and concerns of particular state legislators. We conclude on the basis of this review that there is no clear indication that state legislatures have misinterpreted Coker to hold that the death penalty for child rape is unconstitutional. The small number of States that have enacted this penalty, then, is relevant to determining whether there is a consensus against capital punishment for this crime.                                
     Respondent insists that the six States where child rape is a capital offense, along with the States that have proposed but not yet enacted applicable death penalty legislation, reflect a consistent direction of change in support of the death penalty for child rape. Consistent change might counterbalance an otherwise weak demonstration of consensus. But whatever the significance of consistent change where it is cited to show emerging support for expanding the scope of the death penalty, no showing of consistent change has been made in this case.  Respondent identifies five States where, in their view, legislation authorizing capital punishment for child rape is pending It is not our practice, nor is it sound, to find contemporary norms based upon state legislation that has been proposed but not yet enacted. Aside from pending legislation, it is true that in the last 13 years there has been change towards making child rape a capital offense. This is evidenced by six new death penalty statutes, three enacted in the last two years. But this showing is not as significant as the data in Atkins, where 18 States between 1986 and 2001 had enacted legislation prohibiting the execution of mentally retarded persons. Respondent argues the instant case is like Roper because, there, only five States had shifted their positions between 1989 and 2005, one less State than here. But in Roper, we emphasized that, though the pace of abolition was not as great as in Atkins, it was counterbalanced by the total number of States that had recognized the impropriety of executing juvenile offenders. …Here, the total number of States to have made child rape a capital offense after Furman is six. This is not an indication of a trend or change in direction comparable to the one supported by data in Roper. The evidence here bears a closer resemblance to the evidence of state activity in Enmund, where we found a national consensus against the death penalty for vicarious felony murder despite eight jurisdictions having authorized the practice.                                                                               
     There are measures of consensus other than legislation. Statistics about the number of executions may inform the consideration whether capital punishment for the crime of child rape is regarded as unacceptable in our society. These statistics confirm our determination from our review of state statutes that there is a social consensus against the death penalty for the crime of child rape.                                                                                    
     Nine States--Florida, Georgia, Louisiana, Mississippi, Montana, Oklahoma, South Carolina, Tennessee, and Texas--have permitted capital punishment for adult or child rape for some length of time between the Court's 1972 decision in Furman and today. Yet no individual has been executed for the rape of an adult or child since 1964, and no execution for any other nonhomicide offense has been conducted since 1963. Louisiana is the only State since 1964 that has sentenced an individual to death for the crime of child rape; and petitioner and Richard Davis, who was convicted and sentenced to death for the aggravated rape of a 5-year-old child by a Louisiana jury in December 2007 are the only two individuals now on death row in the United States for a nonhomicide offense.  After reviewing the authorities informed by contemporary norms, including the history of the death penalty for this and other nonhomicide crimes, current state statutes and new enactments, and the number of executions since 1964, we conclude there is a national consensus against capital punishment for the crime of child rape.                                                 
     As we have said in other Eighth Amendment cases, objective evidence of contemporary values as it relates to punishment for child rape is entitled to great weight, but it does not end our inquiry. "[T]he Constitution contemplates that in the end our own judgment will be brought to bear on the question of the acceptability of the death penalty under the Eighth Amendment." We turn, then, to the resolution of the question before us, which is informed by our precedents and our own understanding of the Constitution and the rights it secures.                                                                                                                         
     It must be acknowledged that there are moral grounds to question a rule barring capital punishment for a crime against an individual that did not result in death. These facts illustrate the point. Here the victim's fright, the sense of betrayal, and the nature of her injuries caused more prolonged physical and mental suffering than, say, a sudden killing by an unseen assassin. The attack was not just on her but on her childhood. For this reason, we should be most reluctant to rely upon the language of the plurality in Coker, which posited that, for the victim of rape, "life may not be nearly so happy as it was" but it is not beyond repair.. Rape has a permanent psychological, emotional, and sometimes physical impact on the child. We cannot dismiss the years of long anguish that must be endured by the victim of child rape.                                                                                   
     It does not follow, though, that capital punishment is a proportionate penalty for the crime. The constitutional prohibition against excessive or cruel and unusual punishments mandates that the State's power to punish "be exercised within the limits of civilized standards."Evolving standards of decency that mark the progress of a maturing society counsel us to be most hesitant before interpreting the Eighth Amendment to allow the extension of the death penalty, a hesitation that has special force where no life was taken in the commission of the crime. It is an established principle that decency, in its essence, presumes respect for the individual and thus moderation or restraint in the application of capital punishment.                                                                                                                         
     To date the Court has sought to define and implement this principle, for the most part, in cases involving capital murder. One approach has been to insist upon general rules that ensure consistency in determining who receives a death sentence….Our response…has been to insist upon confining the instances in which capital punishment may be imposed. Because "death as a punishment is unique in its severity and irrevocability," capital punishment must be reserved for those crimes that are "so grievous an affront to humanity that the only adequate response may be the penalty of death." As it relates to crimes against individuals, though, the death penalty should not be expanded to instances where the victim's life was not taken. We said in Coker of adult rape: [t]he murderer kills; the rapist, if no more than that, does not... . We have the abiding conviction that the death penalty, which 'is unique in its severity and irrevocability,' is an excessive penalty for the rapist who, as such, does not take human life."                                                                   
     Consistent with evolving standards of decency and the teachings of our precedents we conclude that, in determining whether the death penalty is excessive, there is a distinction between intentional first-degree murder on the one hand and nonhomicide crimes against individual persons, even including child rape, on the other. The latter crimes may be devastating in their harm, as here, but "in terms of moral depravity and of the injury to the person and to the public," they cannot be compared to murder in their "severity and irrevocability."                                                                                                                                 
     In reaching our conclusion we find significant the number of executions that would be allowed under respondent's approach. The crime of child rape, considering its reported incidents, occurs more often than first-degree murder. Approximately 5,702 incidents of vaginal, anal, or oral rape of a child under the age of 12 were reported nationwide in 2005; this is almost twice the total incidents of intentional murder for victims of all ages (3,405) reported during the same period. Although we have no reliable statistics on convictions for child rape, we can surmise that, each year, there are hundreds, or more, of these convictions just in jurisdictions that permit capital punishment. As a result of existing rules, only 2.2% of convicted first-degree murderers are sentenced to death. But under respondent's approach, the 36 States that permit the death penalty could sentence to death all persons convicted of raping a child less than 12 years of age. This could not be reconciled with our evolving standards of decency and the necessity to constrain the use of the death penalty.                                                                                                                           
     It might be said that narrowing aggravators could be used in this context, as with murder offenses, to ensure the death penalty's restrained application. We find it difficult to identify standards that would guide the decisionmaker so the penalty is reserved for the most severe cases of child rape and yet not imposed in an arbitrary way. Even were we to forbid, say, the execution of first-time child rapists, r require as an aggravating factor a finding that the perpetrator's instant rape offense involved multiple victims, the jury still must balance, in its discretion, those aggravating factors against mitigating circumstances. In this context, which involves a crime that in many cases will overwhelm a decent person's judgment, we have no confidence that the imposition of the death penalty would not be so arbitrary as to be "freakis[h]." We cannot sanction this result when the harm to the victim, though grave, cannot be quantified in the same way as death of the victim.  As noted above, the resulting imprecision and the tension between evaluating the individual circumstances and consistency of treatment have been tolerated where the victim dies. It should not be introduced into our justice system, though, where death has not occurred. …Evolving standards of decency are difficult to reconcile with a regime that seeks to expand the death penalty to an area where standards to confine its use are indefinite and obscure.                                                                                                    
     Our decision is consistent with the justifications offered for the death penalty. Gregg instructs that capital punishment is excessive when it is grossly out of proportion to the crime or it does not fulfill the two distinct social purposes served by the death penalty: retribution and deterrence of capital crimes. As in Coker, here it cannot be said with any certainty that the death penalty for child rape serves no deterrent or retributive function. We may nevertheless assume safely that there are murderers ... for whom . . . the death penalty undoubtedly is a significant deterrent. The incongruity between the crime of child rape and the harshness of the death penalty poses risks of overpunishment and counsels against a constitutional ruling that the death penalty can be expanded to include this offense.                                                                                                                                          
     The goal of retribution, which reflects society's and the victim's interests in seeing that the offender is repaid for the hurt he caused does not justify the harshness of the death penalty here. In measuring retribution, as well as other objectives of criminal law, it is appropriate to distinguish between a particularly depraved murder that merits death as a form of retribution and the crime of child rape.                                                                     
     There is an additional reason for our conclusion that imposing the death penalty for child rape would not further retributive purposes. In considering whether retribution is served, among other factors we have looked to whether capital punishment "has the potential ... to allow the community as a whole, including the surviving family and friends of the victim, to affirm its own judgment that the culpability of the prisoner is so serious that the ultimate penalty must be sought and imposed." In considering the death penalty for nonhomicide offenses this inquiry necessarily also must include the question whether the death penalty balances the wrong to the victim.                                                           
     It is not at all evident that the child rape victim's hurt is lessened when the law permits the death of the perpetrator. Capital cases require a long-term commitment by those who testify for the prosecution, especially when guilt and sentencing determinations are in multiple proceedings. In cases like this the key testimony is not just from the family but from the victim herself. During formative years of her adolescence, made all the more daunting for having to come to terms with the brutality of her experience, L. H. was required to discuss the case at length with law enforcement personnel. In a public trial she was required to recount once more all the details of the crime to a jury as the State pursued the death of her stepfather.  And in the end the State made L. H. a central figure in its decision to seek the death penalty, telling the jury in closing statements: "[L. H.] is asking you, asking you to set up a time and place when he dies."                                          
     Society's desire to inflict the death penalty for child rape by enlisting the child victim to assist it over the course of years in asking for capital punishment forces a moral choice on the child, who is not of mature age to make that choice. The way the death penalty here involves the child victim in its enforcement can compromise a decent legal system; and this is but a subset of fundamental difficulties capital punishment can cause in the administration and enforcement of laws proscribing child rape.                                              
     There are, moreover, serious systemic concerns in prosecuting the crime of child rape that are relevant to the constitutionality of making it a capital offense. The problem of unreliable, induced, and even imagined child testimony means there is a "special risk of wrongful execution" in some child rape cases. This undermines, at least to some degree, the meaningful contribution of the death penalty to legitimate goals of punishment. Studies conclude that children are highly susceptible to suggestive questioning techniques like repetition, guided imagery, and selective reinforcement. Similar criticisms pertain to other cases involving child witnesses; but child rape cases present heightened concerns because the central narrative and account of the crime often comes from the child herself. She and the accused are, in most instances, the only ones present when the crime was committed. And the question in a capital case is not just the fact of the crime, including, say, proof of rape as distinct from abuse short of rape, but details bearing upon brutality in its commission. These matters are subject to fabrication or exaggeration, or both.. Although capital punishment does bring retribution, and the legislature here has chosen to use it for this end, its judgment must be weighed, in deciding the constitutional question, against the special risks of unreliable testimony with respect to this crime.                                  
     With respect to deterrence, if the death penalty adds to the risk of non-reporting, that, too, diminishes the penalty's objectives. Underreporting is a common problem with respect to child sexual abuse. Although we know little about what differentiates those who report from those who do not report one of the most commonly cited reasons for nondisclosure is fear of negative consequences for The experience of those who work with child victims indicates that, when the punishment is death, both the victim and the victim's family members may be more likely to shield the perpetrator from discovery, thus increasing underreporting. As a result, punishment by death may not result in more deterrence or more effective enforcement.                                                                                    
     In addition, by in effect making the punishment for child rape and murder equivalent, a State that punishes child rape by death may remove a strong incentive for the rapist not to kill the victim. Assuming the offender behaves in a rational way, as one must to justify the penalty on grounds of deterrence, the penalty in some respects gives less protection, not more, to the victim, who is often the sole witness to the crime. It might be argued that, even if the death penalty results in a marginal increase in the incentive to kill, this is counterbalanced by a marginally increased deterrent to commit the crime at all. Whatever balance the legislature strikes, however, uncertainty on the point makes the argument for the penalty less compelling than for homicide crimes.                                                                
    Each of these propositions, standing alone, might not establish the unconstitutionality of the death penalty for the crime of child rape. Taken in sum, however, they demonstrate the serious negative consequences of making child rape a capital offense. These considerations lead us to conclude, in our independent judgment, that the death penalty is not a proportional punishment for the rape of a child.                                                                  
     Our determination that there is a consensus against the death penalty for child rape raises the question whether the Court's own institutional position and its holding will have the effect of blocking further or later consensus in favor of the penalty from developing. The Court, it will be argued, by the act of addressing the constitutionality of the death penalty, intrudes upon the consensus-making process. By imposing a negative restraint, the argument runs, the Court makes it more difficult for consensus to change or emerge. The Court, according to the criticism, itself becomes enmeshed in the process, part judge and part the maker of that which it judges.                                                                   
      These concerns overlook the meaning and full substance of the established proposition that the Eighth Amendment is defined by "the evolving standards of decency that mark the progress of a maturing society." Confirmed by repeated, consistent rulings of this Court, this principle requires that use of the death penalty be restrained. The rule of evolving standards of decency with specific marks on the way to full progress and mature judgment means that resort to the penalty must be reserved for the worst of crimes and limited in its instances of application. In most cases justice is not better served by terminating the life of the perpetrator rather than confining him and preserving the possibility that he and the system will find ways to allow him to understand the enormity of his offense. Difficulties in administering the penalty to ensure against its arbitrary and capricious application require adherence to a rule reserving its use, at this stage of evolving standards and in cases of crimes against individuals, for crimes that take the life of the victim.                                                                                                              Holding                                                                                                                                     

Based both on consensus and our own independent judgment, our holding is that a death sentence for one who raped but did not kill a child, and who did not intent to assist another in killing the child, is unconstitutional under the Eighth and Fourteenth Amendment.                 

Alieto J. dissenting with whom Roberts, J. , Scalia, J. and Thomas, J. join     

     The Court today holds that the Eighth Amendment categorically prohibits the imposition of the death penalty for the crime of raping a child. This is so, according to the Court, no matter how young the child, no matter how many times the child is raped, no matter how many children the perpetrator rapes, no matter how sadistic the crime, no matter how much physical or psychological trauma is inflicted, and no matter how heinous the perpetrator's prior criminal record may be. The Court provides two reasons for this sweeping conclusion: First, the Court claims to have identified "a national consensus" that the death penalty is never acceptable for the rape of a child; second, the Court concludes, based on its "independent judgment," that imposing the death penalty for child rape is inconsistent with " 'the evolving standards of decency that mark the progress of a maturing society.' " Because neither of these justifications is sound, I respectfully dissent.                                                                                                                          
    For the past three decades, these interpretations have posed a very high hurdle for state legislatures considering the passage of new laws permitting the death penalty for the rape of a child. The enactment and implementation of any new state death penalty statute--and particularly a new type of statute such as one that specifically targets the rape of young children--imposes many costs. There is the burden of drafting an innovative law that must take into account this Court's exceedingly complex Eighth Amendment jurisprudence. Securing passage of controversial legislation may interfere in a variety of ways with the enactment of other bills on the legislative agenda. Once the statute is enacted, there is the burden of training and coordinating the efforts of those who must implement the new law. Capital prosecutions are qualitatively more difficult than noncapital prosecutions and impose special emotional burdens on all involved. When a capital sentence is imposed under the new law, there is the burden of keeping the prisoner on death row and the lengthy and costly project of defending the constitutionality of the statute on appeal and in collateral proceedings. And if the law is eventually overturned, there is the burden of new proceedings on remand. Moreover, conscientious state lawmakers, whatever their personal views about the morality of imposing the death penalty for child rape, may defer to this Court's dicta, either because they respect our authority and expertise in interpreting the Constitution or merely because they do not relish the prospect of being held to have violated the Constitution and contravened prevailing "standards of decency." Accordingly, Coker  gave state legislators a strong incentive not to push for the enactment of new capital child-rape laws even though these legislators and their constituents may have believed that the laws would be appropriate and desirable. The Court expresses doubt that the Coker dicta had this effect, but the skepticism is unwarranted. It would be quite remarkable if state legislators were not influenced by the considerations noted above. And although state legislatures typically do not create legislative materials like those produced by Congress, there is evidence that proposals to permit the imposition of the death penalty for child rape were opposed on the ground that enactment would be futile and costly.                                                                                         
      If anything can be inferred from state legislative developments, the message is very different from the one that the Court perceives. In just the past few years, despite the shadow cast by the Coker dicta, five States have enacted targeted capital child-rape laws.). If, as the Court seems to think, our society is "[e]volving" toward ever higher "standards of decency," these enactments might represent the beginning of a new evolutionary line.                                                                                                                    
     Such a development would not be out of step with changes in our society's thinking since Coker was decided. During that time, reported instances of child abuse have increased dramatically and there are many indications of growing alarm about the sexual abuse of children…. Seeking to counter the significance of the new capital child-rape laws enacted during the past two years, the Court points out that in recent months efforts to enact similar laws in five other States have stalled.  These developments, however, all took place after our decision to grant certiorari in this case, which gave state legislators reason to delay the enactment of new legislation until the constitutionality of such laws was clarified. And there is no evidence of which I am aware that these legislative initiatives failed because the proposed laws were viewed as inconsistent with our society's standards of decency.                                                                         
      I do not suggest that six new state laws necessarily establish a "national consensus" or even that they are sure evidence of an ineluctable trend. In terms of the Court's metaphor of moral evolution, these enactments might have turned out to be an evolutionary dead end. But they might also have been the beginning of a strong new evolutionary line. We will never know, because the Court today snuffs out the line in its incipient stage. The Court is willing to block the potential emergence of a national consensus in favor of permitting the death penalty for child rape because, in the end, what matters is the Court’s “own judgment” regarding “the acceptability of the death penalty.”                                 
    A major theme of the Court's opinion is that permitting the death penalty in child-rape cases is not in the best interests of the victims of these crimes and society at large. In this vein, the Court suggests that it is more painful for child-rape victims to testify when the prosecution is seeking the death penalty. The Court also argues that "a State that punishes child rape by death may remove a strong incentive for the rapist not to kill the victim," , and may discourage the reporting of child rape.                                                                       
     These policy arguments, whatever their merits, are simply not pertinent to the question whether the death penalty is "cruel and unusual" punishment. The Eighth Amendment protects the right of an accused. It does not authorize this Court to strike down federal or state criminal laws on the ground that they are not in the best interests of crime victims or the broader society. The Court's policy arguments concern matters that legislators should--and presumably do--take into account in deciding whether to enact a capital child-rape statute, but these arguments are irrelevant to the question that is before us in this case.                         
     The Court also contends that laws permitting the death penalty for the rape of a child create serious procedural problems. Specifically, the Court maintains that it is not feasible to channel the exercise of sentencing discretion in child-rape cases and that the unreliability of the testimony of child victims creates a danger that innocent defendants will be convicted and executed, Neither of these contentions provides a basis for striking down all capital child-rape laws no matter how carefully and narrowly they are crafted. The Court's argument regarding the structuring of sentencing discretion is hard to comprehend. The Court finds it "difficult to identify standards that would guide the decision-maker so the penalty is reserved for the most severe cases of child rape and yet not imposed in an arbitrary way."  Even assuming that the age of a child is not alone a sufficient factor for limiting sentencing discretion, the Court need only examine the child-rape laws recently enacted in Texas, Oklahoma, Montana, and South Carolina, all of which use a concrete factor to limit quite drastically the number of cases in which the death penalty may be imposed. In those States, a defendant convicted of the rape of a child may be sentenced to death only if the defendant has a prior conviction for a specified felony sex offense…..It takes little imagination to envision other limiting factors that a State could use to structure sentencing discretion in child rape cases….     
     The Court's final--and, it appears, principal--justification for its holding is that murder, the only crime for which defendants have been executed since this Court's 1976 death penalty decisions, is unique in its moral depravity and in the severity of the injury that it inflicts on the victim and the public.  But the Court makes little attempt to defend these conclusions.  With respect to the question of moral depravity, is it really true that every person who is convicted of capital murder and sentenced to death is more morally depraved than every child rapist? Consider the following two cases. In the first, a defendant robs a convenience store and watches as his accomplice shoots the store owner. The defendant acts recklessly, but was not the triggerman and did not intend the killing  (Tison v. Arizona). In the second case, a previously convicted child rapist kidnaps, repeatedly rapes, and tortures multiple child victims. Is it clear that the first defendant is more morally depraved than the second? …Indeed, I have little doubt that, in the eyes of ordinary Americans, the very worst child rapists--predators who seek out and inflict serious physical and emotional injury on defenseless young children--are the epitome of moral depravity.                                                                                                                            
      With respect to the question of the harm caused by the rape of child in relation to the harm caused by murder, it is certainly true that the loss of human life represents a unique harm, but that does not explain why other grievous harms are insufficient to permit a death sentence. And the Court does not take the position that no harm other than the loss of life is sufficient. The Court takes pains to limit its holding to "crimes against individual persons" and to exclude "offenses against the State," a category that the Court stretches--without explanation--to include "drug kingpin activity." But the Court makes no effort to explain why the harm caused by such crimes is necessarily greater than the harm caused by the rape of young children. This is puzzling in light of the Court's acknowledgment that "[r]ape has a permanent psychological, emotional, and sometimes physical impact on the child."  As the Court aptly recognizes, "[w]e cannot dismiss the years of long anguish that must be endured by the victim of child rape." The harm that is caused to the victims and to society at large by the worst child rapists is grave. It is the judgment of the Louisiana lawmakers and those in an increasing number of other States that these harms justify the death penalty. The Court provides no cogent explanation why this legislative judgment should be overridden. Conclusory references to "decency," "moderation," "restraint," "full progress," and "moral judgment" are not enough.         Questions for Discussion                                                                                                            1. What is the holding in Kennedy v. Louisiana.                                                                         2. Why did the U.S. Supreme Court conclude that there is no “national consensus” in favor of the death penalty for the rape of a child.                                                                        3. Is there a consistent direction in support of the death penalty for the rape of a child? Should the Supreme Court consider that several states were considering laws imposing the death penalty for childhood rape and waited to see how the court would rule in Kennedy ?                                                                                                                                       4.  Discuss the significance of the statistics regarding the death penalty and the rape of a child.                                                                                                                                                   5.  Do you agree that the death penalty is a disproportionate punishment for the rape of a child?                                                                                                                                            6.  Summarize the argument of the Supreme Court regarding deterrence and retribution and the death penalty for the rape of a juvenile. Discuss the court’s view of the impact of the criminal justice process on a child victim.                                                                              7.  Do you agree with Judge Alito that a rape of a child under some circumstances may be more morally offensive than a first degree murder that results in the death penalty.                    8.   Louisiana asked the Supreme Court to reconsider the decision in Kennedy when it was discovered that the federal law regarding the U.S. armed forces imposed the death penalty for the rape of a juvenile.  Would this information have changed the decision of the court?    
CHAPTER FOUR
Did Toups have constructive possession of the cocaine? Was Toups guilty of cocaine possession?

State v. Toups, 859 So.2d 768 (La. Ct. App. 2003). Opinion By: Bagneris, J.

Issue

The central issue before the appellate court is to determine whether there is sufficient evidence to hold Mary Toups legally liable for drug possession.

Facts

Defendant Mary L. Toups, aka Mary Billiot (“the defendant”), was charged with possession of cocaine, a violation of La. R.S. 40:967(C). The defendant pled not guilty at her arraignment on December 10, 1999. . . . At trial on February 9, 2000, a six-member jury, found the defendant guilty as charged. . . . The defendant waived all legal delays and was sentenced to four years at hard labor, with credit for time served. On May 8, 2000, after being advised of her rights and waiving them, the defendant admitted a prior conviction and was adjudicated a second-felony habitual offender. After the defendant waived all legal delays, the trial court vacated her original sentence and resentenced her to four years at hard labor, with credit for time served. The defendant’s motion for appeal was granted on that same date.

New Orleans Police Officer Dennis Bush testified that on the evening of October 18, 1999, he and five other officers executed a search warrant at a residence located at 633 N. Scott Street. They were in search of a male known as “Stan.” After receiving no response at the front door, Officer Bush entered the “shotgun” residence. Officer Bush testified that the defendant and Stanley Williams were found seated on a sofa in the front living room, facing each other. In another room, police found an elderly male connected to some type of respirator. He was the only other person found in the residence. Two pieces of crack cocaine, three clear glass crack pipes and a razor blade were observed on a coffee table that was positioned directly in front of the sofa on which the defendant and Williams were sitting. Officer Bush identified the crack cocaine and the crack pipes. Officer Bush admitted on cross-examination that he had no knowledge of the defendant, and that Williams had been residing there for a period of months. He further acknowledged that even though he arrested the defendant for possession of the contraband, he had not seen her smoking out of one of the pipes. He admitted stating at an earlier hearing that he did not have any evidence to “connect” the defendant to this contraband. Officer Bush then conceded that he did not arrest the defendant for possession of eighteen other pieces of crack cocaine because he did not believe she was “connected” to them. Officer Bush testified that he observed the residence for approximately one-half hour before executing the search warrant, and he had not seen the defendant enter during that time.

New Orleans Police Detective Jeff Keating observed the defendant and Stanley Williams seated on a sofa when he entered the residence. He confirmed that three crack pipes and two rocks of crack cocaine were seized from the coffee table. Detective Keating said he also seized a plastic container containing sixteen pieces of crack cocaine that was next to Williams, although it was not in “plain view.” Three hundred and four dollars was also seized from the same area.

Corey Hall, employed by the New Orleans Police Department Crime Lab, was qualified by stipulation as an expert in the analysis of controlled dangerous substances, specifically cocaine. He tested two pieces of a rock-like substance and three glass tubes related to the defendant’s case, and he said that all were positive for cocaine. He also stated that seventeen pieces of rock-like substance in a plastic container tested positive for cocaine, as did a metal tube. Mr. Hall acknowledged on cross examination that it did not appear from a document presented to him by defense counsel that any of the items had been submitted for fingerprint identification.

Reasoning

The defendant was convicted of possession of cocaine, a violation of La. R.S. 40:967, which makes it unlawful for any person to knowingly or intentionally possess a controlled dangerous substance. To convict for possession of a controlled dangerous substance, the State must prove that the defendant knowingly possessed it. Guilty knowledge is an essential element of the offense of possession of a controlled dangerous substance. The State need not prove that the defendant was in actual possession of the narcotics found; constructive possession is sufficient to support conviction. “A person may be deemed to be in joint possession of a drug which is in the physical possession of a companion if he willfully and knowingly shares with the other the right to control it.” However, mere presence in an area where drugs are found is insufficient to establish constructive possession. Factors to be considered in determining whether a defendant exercised dominion and control over drugs are: the defendant’s knowledge that illegal drugs were present in the area; the defendant’s relationship with the person in actual possession; the defendant’s access to the area where the drugs were found; evidence of recent drug use; the defendant’s proximity to the drugs; and evidence that the area was being frequented by drug users.

The defendant cites State v. Bell, where police approached a vehicle to request that the occupants, the driver and his passenger, turn down music blaring from the radio. One officer noticed a distinctively wrapped package, containing what was later determined to be cocaine, among some cassette tapes in a plastic console between the front seats. Both men were convicted of attempted possession of cocaine, which convictions were affirmed by this court. There had been no evidence presented that the passenger had any other drugs in his possession or on his person, that he appeared under the influence of narcotics, or that he had possession of any drug paraphernalia. The court also noted that the vehicle was parked only two doors from the driver’s residence. The Louisiana Supreme Court found that, based on the passenger’s mere presence in the car close to the sealed package, “even assuming he was aware of the contents,” a rational trier of fact could not have concluded that the passenger exercised dominion and control over the package, or that he willfully and knowingly shared the right to control it with the driver.

In State v. Jackson, an individual named Steele threw down drugs at the sight of police, and ran into his apartment. Police followed, and saw the defendant Jackson standing at homemade bar on which were displayed a glass pipe with cocaine residue, another pipe, a mirror with trace amounts of cocaine on it, a razor blade with traces of cocaine on it, test tubes, glasses, and a bag containing a material used to cut or dilute cocaine. This court held that because there was no indication that the residue-containing pipe was warm, that the defendant’s fingerprints were on any of the items, that the defendant [her blood] tested positive for the presence of cocaine, or that the defendant was anything more than a guest in the apartment, the evidence was insufficient to establish that the defendant exercised dominion and control over the objects which had cocaine residue in or on them.

In State v. Harris, police executing a search warrant at an apartment rented by the defendant’s brother found the defendant and another individual seated at a kitchen table on top of which were a plastic bag of cocaine, a cigarette pack containing fifty-two marijuana cigarettes, two plates with cocaine residue on them, a scale, some cash, and several other items which an expert testified were used to free-base cocaine. The defendant’s brother was standing at the kitchen sink free-basing cocaine. This court found that the evidence was sufficient to support a finding that the defendant possessed the cocaine and marijuana.

In State v. Kingsmill, police stopped a vehicle containing four men, and the front seat passenger stepped out and dropped a marijuana cigarette. A large plastic bag containing marijuana was found on the front floorboard near the passenger seat. All four men were arrested for possession of marijuana. During a subsequent search of the vehicle, an open cardboard box was found in the middle of the rear seat, containing a scale and some other drug paraphernalia, as well as a plastic bag with two smaller bags of cocaine inside. The four men were then arrested for possession of cocaine. Police testified that one defendant informed them that all four had pooled their money to purchase the marijuana and cocaine. This court found that the evidence was sufficient to support a finding that the two defendants appealing their convictions for possession of cocaine, the front seat passenger and one rear seat passenger, had exerted dominion and control over the cocaine.

In the instant case, it is undisputed that the target of the narcotics investigation was Stanley Williams, the known resident of the premises. Williams was the suspected drug dealer, and seventeen pieces of crack cocaine were found in a plastic container next to him. All of the evidence points to Williams having dominion and control over not only those seventeen pieces of cocaine in the plastic container, but also the two pieces and the three crack pipes on the coffee table. There was no evidence to suggest that the defendant lived in the residence. There was no evidence as to her relationship with Williams. While the two pieces of crack cocaine and three crack pipes were on the coffee table directly in front of the sofa on which the defendant and Williams were sitting, and the defendant had been inside of the residence for at least thirty minutes before police entered, there was no direct evidence that anyone in the residence had been smoking crack cocaine. There was no evidence of smoke, an unusual odor, or warm crack pipes. Nor was there evidence that any means of combusting crack cocaine was on the coffee table, such as matches or a cigarette lighter. There was no evidence that the defendant purchased one or both of the two rocks found on the coffee table, thus gaining dominion and control over one or both, and then she decided to linger and socialize with Williams. Considering the evidence adduced at trial, one can only speculate as to what the defendant was doing in the residence. She could have been a non-drug using member of a neighborhood church proselytizing defendant or an unrepentant crack addict preparing to prostitute herself in exchange for a rock of crack cocaine. While any rational trier of fact could have found that the defendant had knowledge of the cocaine and crack pipes on the coffee table, there was no evidence from which any rational trier of fact could have concluded beyond a reasonable doubt that the contraband was subject to the defendant’s dominion and control at the point when police entered. Nor is there any evidence from which it could be concluded beyond a reasonable doubt that the defendant specifically intended to gain dominion and control over any cocaine or cocaine-tainted contraband and did or omitted to do an act toward the accomplishing of that object so as to constitute the crime of attempted possession of cocaine.

Holding

There is merit to this assignment of error. Consequently, the defendant’s conviction and sentence are hereby vacated.

Questions for Discussion

1.
Outline the facts in the case.

2.
What facts must the prosecution establish beyond a reasonable doubt to convict Toups of narcotics possession? Outline the factors that a judge should consider in determining whether a defendant exercises “dominion and control” over narcotics.

3.
Why does the appellate court vacate Toups’s conviction? Is the court’s ruling consistent with the precedents cited by the court?

4.
As a judge how would you rule in Toups?
Did Toups have constructive possession of the cocaine? Was Toups guilty of cocaine possession?
CHAPTER FOUR

State v. Maldonado–Echeverria, 398 S.W.3d 61 (Mo. Ct. App. 2013). Opinion by: Howard, J.
Issue

Roberto Maldonado-Echeverria appeals his conviction and twenty-five year sentence for second degree drug trafficking, section 195.223, RSMo Cum. Supp. 2009. He claims that his conviction was not supported by sufficient evidence. The judgment of conviction is reversed.

Facts

On July 16, 2010, the Missouri Highway Patrol conducted a ruse drug checkpoint at the Route EE and K Highway interchange along I-70 in Saline County. I-70 is a “recognized drug courier route or drug corridor.” The Highway Patrol placed signs before the interchange indicating a drug checkpoint ahead. The interchange is a no services exit, meaning there were no gas stations, restaurants, or other services for the public.
Sergeant Robert McGinnis monitored the interchange for vehicles that appeared to be avoiding the checkpoint by leaving the highway. He observed a black 2001 Nissan Frontier truck exit I-70 at the interchange. Sergeant McGinnis followed the truck as it traveled north on Route EE and then turned east on Route 20 into the city limits of Marshall. The speed limit reduced to forty-five miles per hour from sixty miles per hour. The truck, however, did not slow down, and the sergeant clocked the truck at fifty-two miles an hour. Sergeant McGinnis activated his emergency lights and stopped the truck. Sergeant McGinnis approached the truck and advised the driver of the reason for the stop. The driver stated that he did not realize the speed limit had dropped and apologized several times for speeding. The sergeant asked the driver for his license, registration, and proof of insurance. He also asked the passenger for identification. Sergeant McGinnis noticed that both men were staring straight ahead and neither would look at him. The passenger kept yawning and appeared nervous. Sergeant McGinnis also noticed a strong odor of air freshener, which sometimes indicates a masking agent used to cover the odor of contraband. The driver provided a driver’s license from Sonora, Mexico, identifying him as Luis Torres. The passenger provided a Mexico consulate card that identified him as Roberto Maldonado-Echeverria. Torres told the sergeant that he borrowed the truck from his friend, Mardonio, who stayed in Kansas City. Sergeant McGinnis then asked Torres to accompany him to his patrol car.
Torres told the sergeant that he and Maldonado were going to a nearby city to pick up a truck to take back to Kansas City to work on the engine. Sergeant McGinnis asked Torres which city he was going to and whom he was going to see. Torres began mumbling and eventually stated that he was going to Marshall but did not identify the person he was going to see. Sergeant McGinnis asked Torres how long he had known Maldonado and if Maldonado was a mechanic. Torres replied that he had known Maldonado for a year and that he was not a mechanic. Sergeant McGinnis learned from a computer check that Maldonado’s driver’s license was suspended. Finding it odd that the two men were going to pick up another vehicle when Maldonado could not drive it with a suspended license, Sergeant McGinnis told Torres what he had learned. Torres stated that Maldonado “was just along for the ride” and was not going to be driving a truck back. The sergeant noticed that while Torres was in the patrol car, he avoided eye contact, looked out the window, and hesitated when answering simple questions. Because of the information he had learned and Torres’s answers and demeanor, Sergeant McGinnis became suspicious of both men and asked Torres if he or his passenger possessed anything illegal, including drugs. Torres replied, “No, you can check.” To clarify, Sergeant McGinnis asked for permission to search the vehicle, and Torres gave him permission.
Sergeant McGinnis then walked to the truck and told Maldonado that the computer check revealed an active warrant for his arrest. Maldonado acknowledged the warrant and said that he was going to take care of it soon. The sergeant asked Maldonado where the men were going, and Maldonado replied that they were going to Sedalia to visit Torres’s friends. Maldonado did not know the names of Torres’s friends. Maldonado stated that Torres called him and asked him if he wanted to go to Sedalia and that he said yes. Maldonado also told the sergeant that he had known Torres for two or three months.

Sergeant McGinnis again contacted Torres and told him Maldonado had given a different story about their destination. Torres responded that he had not told Maldonado about picking up a truck in Marshall. Sergeant McGinnis then searched the truck. He found a GPS device mounted on the windshield in front of the passenger that listed several addresses including a Sedalia address. In the back of the truck, Sergeant McGinnis noticed that one section of a plastic bed liner insert on the left, rear corner behind the driver’s side was outside the lip of the bed where it was supposed to be pushed back. He pulled the section back and found what was later determined to be four hundred thirty-eight grams of methamphetamine valued at approximately $43,000. The sergeant also seized multiple receipts in the passenger door, both men’s cell phones, and a laptop computer. Torres’s cell phone had no contact information for Maldonado or recent calls or messages from him. Maldonado’s cell phone did not have any contact information for Torres or recent calls or messages from him.
Maldonado was arrested and charged with drug trafficking in the first degree. A bench trial was conducted in October 2011. Sergeant McGinnis testified for the State. Maldonado did not testify or present any evidence. The trial court found Maldonado guilty of drug trafficking in the second degree. In announcing its verdict, the trial court stated:

[Some] of the things I looked at was the fact that there is really no direct evidence that ties [Maldonado] to the methamphetamine, i.e., there is no drugs that were found on him. He didn’t confess or anything like that.

***

Something else I looked at was the location of the . . . GPS. . . . The GPS was not only on the passenger side, but it was completely over on the passenger side to the point where it was near the end of the window or end of the window on the passenger side.

I also considered the inconsistencies of the statements of the [men] as to the destination, the reason for the trip, and the length of their relationship with each other.

I also considered that the [men] were not on each other’s cell phones as contacts. And quite honestly it seems unreasonable that you would know somebody for three months or 12 months and have such a relationship that you wouldn’t have been added on a cell phone and that you would be trusted to travel for $43,000 worth of methamphetamine.

I do find and believe beyond a reasonable doubt that [Maldonado] and [Torres] possessed more than 90 grams of methamphetamine, a controlled substance, that they knew or were aware of the presence and nature of the controlled substance, that they were acting together with the purposes of committing the offense. And therefore I am finding [Maldonado] guilty of trafficking in the second degree, which is a lesser included offense of trafficking in the first degree.

The trial court subsequently sentenced Maldonado to twenty-five years’ imprisonment. This appeal followed.

Reasoning

In his sole point on appeal, Maldonado challenges the sufficiency of the evidence to support his conviction. Specifically, he contends that there was insufficient additional incriminating evidence to show that he had knowledge and control of illegal drugs hidden in the bed of the truck in which he was a passenger. A person commits the crime of trafficking drugs in the second degree if “he possesses or has under his control, purchases or attempts to purchase, or brings into this state more than thirty grams of . . . methamphetamine, its salts, isomers and salts of its isomers.” If the quantity of drugs is ninety grams or more but less than four hundred fifty grams, the crime is a class A felony. “Possessed” or “possessing a controlled substance” as used in section 195.223 is defined in section 195.010(34):

[A] person, with the knowledge of the presence and nature of a substance, has actual or constructive possession of the substance. A person has actual possession if he has the substance on his person or within easy reach and convenient control. A person who, although not in actual possession, has the power and the intention at a given time to exercise dominion or control over the substance either directly or through another person or persons is in constructive possession of it. Possession may also be sole or joint. If one person alone has possession of a substance possession is sole. If two or more persons share possession of a substance, possession is joint.

Proof of a defendant’s knowledge of the presence and character of a substance is normally supplied by circumstantial evidence of the defendant’s acts and conduct from which it can be fairly inferred he knew of the existence of the contraband. In cases involving joint control of an automobile, a defendant is deemed to have both knowledge and control of items discovered within the automobile and, therefore, possession in the legal sense, where there is additional evidence connecting him with the items. This additional evidence must demonstrate sufficient incriminating circumstances to permit the inference of a defendant’s knowledge and control over the controlled substance.
Additional incriminating circumstances that support an inference of knowledge and control include: (1) finding a large quantity of drugs in the vehicle; (2) drugs having a large monetary value in the vehicle; (3) easy accessibility or routine access to the drugs; (4) the odor of drugs in the vehicle; (5) the presence of the defendant’s personal belongings in close proximity to the drugs; (6) making false statements in an attempt to deceive the police; (7) the defendant’s nervousness; (8) the defendant’s flight from law enforcement; (9) the presence of drugs in plain view; (10) other conduct and statements made by the defendant; and (11) the fact that defendant rented the vehicle. The totality of the circumstances is considered in determining whether the evidence of additional incriminating circumstances sufficiently supports an inference of knowledge and control.
In State v. Franco-Amador, 83 S.W.3d 555 (Mo. App. W.D. 2002), the defendant was an illegal immigrant from Mexico who was attempting to get from Phoenix, Arizona, to Atlanta, Georgia, to find work. He agreed to pay someone he met in a convenience store $400 for a ride but would receive a discount if he helped drive. While driving, the defendant was stopped for a minor traffic violation. The officer asked to search the vehicle because the officer smelled a strong odor of air freshener and spices and both men looked nervous. The owner consented to the search, and the officer found over 1100 grams of methamphetamine encased in plastic bags and wrapped in duct tape behind the back seat cushion. . . . 

In considering the totality of the circumstances, the court also noted that the evidence showed that the defendant did not own the car, had met the owner for the first time in a convenience store when he was offered a ride, and had never been in the vehicle prior to when it was stopped.
In State v. Buford, 309 S.W.3d 350 (Mo. App. S.D. 2010), the defendant was the front seat passenger when the car was stopped. The owner of the car was driving, and a third person was in the back seat. The officer searched the car after arresting all three occupants on active warrants and discovered a bag with one crack cocaine rock located between the front passenger seat and the door and additional loose crack cocaine rocks in plain view on the floorboard of the front passenger seat.
The Southern District found that the State failed to present sufficient evidence to show that the defendant possessed the drugs. It explained that the defendant’s mere presence in the car and proximity to the drugs would not support a conviction without additional incriminating evidence. It noted that the defendant did not own the car, did not have personal belongings intermingled with the drugs, was not seen moving around in the car in what could be inferred as an attempt to conceal the drugs, and had another plausible explanation for his nervousness—an active warrant for his arrest. It was dark outside and no evidence was presented that the inside of the car had been illuminated at some point prior to being pulled over. Additionally, it was unknown how long the cocaine had been in those locations in the car and how long or how often the defendant had been in the car. Cf. State v. Woods, 284 S.W.3d 630, 639 (Mo. App. W.D. 2009) (sufficient additional incriminating evidence showing passenger defendant’s knowledge of and control over drugs where defendant rented the vehicle for his personal use; over 9000 grams of cocaine salts were in plain view in the trunk; defendant and driver were nervous and attempted to flee; defendant owned the radar detector in the car; two cell phones and a large bundle of cash consisting of hundred dollar bills were found on defendant’s person; and defendant made incriminating statements to a bailiff).
In this case, the State argues that Maldonado’s constructive possession of the methamphetamine was shown with evidence of the large amount of drugs found, the use of a masking agent, Maldonado’s navigating the trip in a recognized drug corridor and attempting to evade a drug checkpoint, his inconsistent story regarding the purpose and destination of the trip and his association with Torres, his nervousness during the stop, and his possession of a cell phone.
Sergeant McGinnis found a large quantity of methamphetamine in the truck, four hundred thirty-eight grams, that had a large monetary value, approximately $43,000. However, while Maldonado was present in the truck, mere presence in a vehicle where contraband is found is insufficient in a joint possession case. The methamphetamine was not in plain view but concealed under the left, rear corner of the bed liner behind the driver’s side of the truck. It was not in close proximity to or easily accessible by Maldonado in the passenger seat inside the truck. No evidence was presented that Maldonado’s personal belonging[s] were found with the drugs. He did not own the truck, and no evidence was presented as to how long he had been in the vehicle, whether he rode in it on a frequent basis, or had ever been in it before.
Furthermore, the inconsistent stories told by Torres and Maldonado did not necessarily establish that Maldonado made false statements in an attempt to deceive the police. There is no indication that Maldonado was being untruthful about their destination or the length of their association. Moreover, after being told by the sergeant that Maldonado had given a different story about their destination, Torres stated that he had not told Maldonado about picking up the truck in Marshall.
The State argues that the GPS device located on the passenger side of the truck provided evidence supporting Maldonado’s involvement in navigating the trip. No evidence was presented that Maldonado owned the GPS device. And other than its location in the truck, there is no evidence that he used the device. Even if Maldonado did use it to help the driver on the route, such use did not establish, without additional incriminating evidence, that Maldonado knew of or had control of the methamphetamine. Similarly, Maldonado’s possession of a cell phone alone did not establish his constructive possession of the drugs without additional evidence connecting him with the drugs. GPS devices and cell phones have many other legitimate, legal uses.
Finally, Sergeant McGinnis testified that Maldonado avoided eye contact, yawned a lot, and appeared nervous. The sergeant also testified that he noticed a strong odor of air freshener in the truck, which sometimes indicates a masking agent used to cover the odor of contraband. Without additional incriminating circumstances to support an inference of knowledge and control, the State can not merely rely on Maldonado’s nervousness or the air freshener odor as sole factors to support a conviction. While visible nervousness is probative of a defendant’s awareness of the controlled substance, it is merely one incriminating fact that will support a conviction if consistent with the totality of the circumstances. When a defendant has another equally probable reason for marked nervousness, there must be additional incriminating evidence before a permissible inference can be drawn that the defendant had knowledge of and control over drugs located in a vehicle. Here, Maldonado had another plausible explanation for his nervousness—an active warrant out for his arrest. Furthermore, the strong odor coming from the truck was the odor of an air freshener, not the odor of illegal drugs.
Holding
Considering the totality of the circumstances, the evidence was insufficient to permit the inference that Maldonado had knowledge and control of the methamphetamine found hidden in the bed of the truck. The point is granted.
Questions for Discussion
1.
State the facts in Maldonado-Echeverria.

2.
Explain what the prosecution must establish to convict a defendant of the constructive possession of narcotics found in an automobile. List the factors a court considers in determining whether an individual in an automobile possesses knowledge and control over the narcotics in the vehicle.
3.
How did the precedents in Franco-Amador, Buford, and Woods influence the decision in Maldonado-Echeverria?
4.
Consider in reading Maldonado-Echeverria whether the decision is consistent with the observation of the U.S. Supreme Court that a large quantity of drugs and cash in an automobile indicates the “likelihood of drug dealing” and that a “dealer would be unlikely to admit an innocent person with the potential to furnish evidence against him.” See Maryland v. Pringle, 540 U.S. 366 (2004).
5.
Do you agree with the holding of the Missouri appellate court in Maldonado-Echeverria?

6.
What additional facts would have been required to find that Maldonado was guilty of constructive possession of methamphetamine?

CHAPTER FIVE
Did Ferino commit a hate crime?

Commonwealth v. Ferino, 640 A.2d 934 (Pa. Super. Ct. 1994). Opinion by: Popovich, J.

Issue

We are asked to review the judgment of sentence (1–2 years imprisonment, to be followed by a consecutive term of 4 years probation) for ethnic intimidation and terroristic threats by the appellant, Theresa Ferino, a/k/a Delores Cullin.

Facts

Viewing the evidence in a light most favorable to the verdict-winner, as well as all reasonable inferences to be drawn therefrom, it appears that at approximately 3:00 a.m. on the 31st day of July, 1992, Emmitt Harris (a 20-year-old black male) and his friend of some 3 years Matthew Chapman (a 17-year-old white male) arrived at the Arlington Deli on the South Side of Pittsburgh.

The Deli had closed at 9:00 p.m. and Harris, as the nighttime stock boy, had asked Chapman to assist him in cutting boxes and depositing the refuse in the dumpster in the rear of the establishment. After the two had disposed of a number of the boxes, the two were en route to the dumpster when the appellant was observed “walking up towards” them. Both had seen her patronizing the Deli and Harris knew her as a resident of the area.

As the appellant walked toward Harris and Chapman, and at a distance of about 50 yards, she extended her arms and said: “I’m going to kill you, you f—king n__, and fired two shots.” Nothing was said by Harris or Chapman to the appellant prior to or after the shooting. The two were so frightened that they ran into the Deli and phoned “911.” More specifically, the events during the vocalization of the appellant’s statement were described by Harris as follows:

She [the appellant] was holding a gun and like taking steps towards us, coming—like she was coming up the street towards the deli, and she fired two shots. Me and Matt ran back into the store.

The police arrived within 30–45 minutes of the call and found the appellant in the street. However, no arrest was made of the appellant at that time. Rather, it was not until Harris phoned Pittsburgh police officer Gerald Watkins during the 1st week of August, 1992, out of which a report was filed and forwarded to Watkins, that he and Chapman were interviewed, a complaint was filed and a search warrant was issued on August 12th leading to the seizure of a.38 caliber Taurus handgun from the appellant’s residence (located 5–6 houses away from the Deli). Her arrest occurred on the same day as the search of her premises.

At the non-jury trial before the Honorable James F. Clarke, Harris’ account of what transpired was corroborated by Chapman. For example, Chapman testified that the appellant “was walking towards us . . . and holding the gun” when she made the threatening remark. Chapman also indicated that the appellant “pointed the gun” before firing it, but he did not state at whom the weapon was aimed. Yet, Chapman, as well as Harris, became “scared” and “darted” back into the store.” Further, like Harris, Chapman disclosed that he had seen the appellant in the Deli, but he never had any problems with her.

After the Commonwealth rested, the appellant took the stand and denied ever brandishing or firing a weapon at Harris or calling him a “n___.” . . . At the close of testimony, the appellant was found guilty of ethnic intimidation and terroristic threats . . . This appeal ensued raising questions concerning the sufficiency and weight of the evidence, as well as a claim that trial counsel was ineffective.

On the ethnic intimidation charge, the statute defines the offense thusly:

(a) Offense defined.—A person commits the offense of ethnic intimidation if, with malicious intention toward the race, color, religion or national origin of another individual or group of individuals, he commits an offense under any other provision of this article or under Chapter 33 (relating to arson, criminal mischief and other property destruction) exclusive of section 3307 (relating to institutional vandalism) or under section 3503 (relating to criminal trespass) or under section 5504 (relating to harassment by communication or address) with respect to one or more members of such group or their property. . . .

(c) Definition.—As used in this section “malicious intention” means the intention to commit any act, the commission of which is a necessary element of any offense referred to in subsection (a) motivated by hatred toward the race, color, religion or national origin of another individual or group of individuals.

Reasoning

It is the appellant’s contention that she was charged with ethnic intimidation merely because she used the word “n__” during the shooting. According to the appellant, to uphold her conviction on this charge would be to “criminalize the use of a particular word, even [though] used while in the commission of a crime.” She would have us focus on the “crime itself” in determining whether it was racially motivated. By doing so, she argues, the evidence “clearly showed that the crime could only have been committed as the result of ill will between the neighbors and the black victim and his white employer. Therefore, the evidence was insufficient to show that the purported crime was directed at the victim because he was black. Without more than the use of the word ‘n___’ . . . the evidence was insufficient in law to prove beyond a reasonable doubt that the appellant was guilty of the crime of which she stands convicted.”

In Commonwealth v. Rink, 574 A.2d 1078 (Pa. Super. 1990), in the only other case to date to reach the appellate courts on the charge of ethnic intimidation, this Court affirmed the judgment of sentence. In Rink, the victim, his wife and four children were the only black individuals living in the lower Frankford section of the City of Philadelphia for 2 years. During this time there had been no incidents of racism against the victim or his family.

On November 6, 1987, at about 10:00 P.M., Mr. Snow was driven home by his friend Al Bendzynski, a co-worker, with whom he intended to share the six pack of beer he had brought home with him. There was a crowd of teenagers across the street in front of the Snow residence playing a radio loudly. Mr. Snow asked them to hold the noise down. Moments after entering his home, Mr. Snow heard a knock at the front door. The group of teenagers was now at his front steps. Believing his wife and children to be asleep upstairs, he shut the door behind him to confront the knocker. A two-by-four hit him at the thigh, knocking him off the step. Armed with sticks, the crowd of about sixteen or seventeen white youths then started to pummel him on the arms, head, and body. They threw objects at his home, breaking windows. Appellant was urging the group to “kill the n__, get him.”

When Mrs. Snow came to the door, her husband was on the ground surrounded by a group of young white males, wielding two-by-fours, some holding on to her husband, others tossing beer bottles at them and the house, cussing, yelling that they hated n__s, and “kill a couple of . . . n__s.” Prominent in the group, holding a board and urging the group to “kill the n___s” was the appellant. The appellant punched Mrs. Snow and called her a “bitch” and “n___.” The crowd of youths dispersed as the police arrived on the scene. At the end of it all, Mr. Snow was bleeding, suffering from contusions of arms, legs, and body. The housefront was in shambles with both first and second floor windows shattered, including the windows of the living room located six feet behind the porch windows.

It was the appellant’s position that the victim’s co-worker (Mr. Bendzynski) had engaged in a friendly discussion with the appellant’s group, but upon leaving Bendzynski “patted” one of the teenagers on the cheek. This offended the youth and prompted the person to go to the victim’s home and seek an apology from Mr. Bendzynski. . . . [W]e found “overwhelming” evidence that the victim, and not Mr. Bendzynski, was the object of the teenagers’ wrath. . . . [I]f one were to believe the appellant’s view of the disgruntled teenager seeking retribution from Mr. Bendzynski, amazingly Mr. Bendzynski and his vehicle (situated outside the victim’s home) remained unscathed in the assault. Even Mr. Bendzynski conceded at trial that “the teenagers did not seem to want him, but were after [the victim].” Further, no other slurs were directed at Mr. Bendzynski. . . .

Instantly, unlike in Rink, we had the use of a single racial word preceding the discharge of a weapon in the direction of not only Harris but his white companion (Chapman) as well. This behavior by the appellant was sufficiently intimidating that it “frightened” Chapman as well as Harris to flee the scene in tandem to seek the safety and security of the Deli.

It is to be recalled that both Harris and Chapman were consistent in their accounts painting a picture of the appellant as someone walking toward the two, with arms outstretched and weapon in hand, but neither testified at whom the weapon was directed either prior to, during or after the shooting. . . .

Initially, we read Section 2710 in a common sense fashion, so as to give effect to all of its provisions as intended by the Legislature. In the course of effectuating the commission of such a crime, the actor must manifest a malicious intent toward the intended victim and have as its motivation the hatred of the victim’s “race, color, religion or national origin.”

It cannot be disputed that, viewed in a vacuum (i.e., without the utterance directed at Harris’ race), the appellant’s aiming and firing a weapon at and in the direction of Harris would not have taken on the prohibited conduct of ethnic intimidation. Neither do we believe that the line of criminality proscribed by Section 2701 was crossed when the appellant aimed and fired a weapon in the direction of Harris and Chapman preceded by the threat (“I’m going to kill you, you f—king n__”). This was insufficient to evidence an intention malicious in nature and having as its origin racial prejudice which evoked or was the underlying cause for the prohibited behavior. In other words, the singularity of the act committed by the appellant, directed as it was against both Harris and his companion (a Caucasian), the antecedent of which was neither a harsh word, gesture nor conduct exhibited between the victim and the appellant, we do not believe rises to the proof-level sufficient to constitute a contravention of the ethnic intimidation statute. Stated otherwise, the appellant’s conduct was isolated in nature, brief in its execution and unattended by any trappings consistent with a finding that the terroristic threat had an origin of malicious intent “motivated by a hatred toward race, color . . . or national origin” of the victim. . . .

Holding

Therefore, based on the unique facts at bar and for the reasons stated herein, we fail to discern such a malevolence on the part of the appellant directed specifically at the victim because of his race to justify an affirmance of the judgment of sentence for ethnic intimidation. . . .

Consistent with our determination that the evidence was insufficient to sustain the conviction for ethnic intimidation, we reverse the judgment of sentence for such offense and let stand the conviction for terroristic threats. . . .

Questions for Discussion

1.
What is the prosecution required to establish to convict Ferino of ethnic intimidation?

2.
Compare and contrast the facts in Ferino with the facts in Rink.

3.
Should the court have given greater importance to Ferino’s statement when she shot at Emmitt and Matthew?

4.
Do you agree with the court’s decision?

CHAPTER FIVE
Did the defendant intend to engage in ethnic intimidation?

Commonwealth v. Barnette, 699 N.E.2d 1230 (Mass. App. 1988), Opinion by: Lenk, J.

This case arises out of an altercation between next door neighbors in Lexington. The victims, Maria Acuna and her son Israel Rodriguez, are Mexican Americans. The defendant is predominately African American. During the incident, the defendant allegedly threatened to kill Acuna and Rodriguez, calling them, among other things, “damn Mexicans,” and telling them to “get out of here.” After trial, a jury convicted the defendant of two counts of assault or battery for the purpose of intimidation . . . and two counts of threatening to commit a crime . . . We affirm.

Facts

In the early evening of September 21, 1995, Maria Acuna was working at her computer on the second floor of her home in Lexington, where she had been living with her son, Israel Rodriguez, since May 1995. The defendant was next door at his sister’s house babysitting his niece. Acuna heard a loud noise, like someone banging or shaking a wooden fence, looked out her window, and saw the defendant trying to enter her back yard to retrieve his niece’s ball. Concerned that the defendant was going to break her fence, Acuna called through the window to the defendant to please not trespass, and that she would come downstairs to help him out.

The defendant shouted, “You b__ I just came to pick up my ball.” Acuna went downstairs and walked into her backyard, and observed that the defendant had entered her yard, and was turning to leave. As the defendant left her yard, he repeatedly called her a “b__” and told her that she could keep the ball the next time. Acuna walked toward the fence to latch the gate, and the defendant said,

You b__. You don’t fit here. What are you doing here, you damn Mexican? Why don’t you go back to your country? All of you come and get our jobs and our houses. Get out of here. You don’t fit here. I’ll kill you, and your son.

While standing next to the fence shouting at Acuna, the defendant thrust his fist toward her face so that she “could almost feel the hit of his fist” in her nose and face. The defendant then threw his fingers in a forking motion toward her, coming to within an inch of her eyes. The defendant was yelling at Acuna so loudly that Rodriguez awoke from his nap and came outside to the backyard. Rodriguez testified that he could hear the defendant shouting “f__,” “s__,” “Mexican,” “get the hell out of the country,” “you don’t belong here,” and “Mexicans don’t belong here” at his mother. He pulled his mother away from the fence and demanded to know from the defendant what was going on. The defendant now attempted to hit Rodriguez with his fists, from the other side of the fence, rattling the gate, trying to enter the backyard, and saying, “You little s___. Come up here. I’m going to take the f___ing s__ out of you and your mother together. I will beat you both to death.” The defendant continued saying, “Damn Mexicans. What are you doing here?” Acuna and Rodriguez both testified that they felt afraid and threatened by the defendant’s rage and determination to hit them.

At the time of the incident, the defendant’s neighbor, Michael Townes, was barbecuing in his backyard, approximately twenty feet away. Townes heard the defendant yell at Acuna and Rodriguez, “You should go back to where you’re from” and refer to “whupping” Rodriguez’s ass. Townes came over and, smelling alcohol on the defendant’s breath, told the defendant to “Let it go” and to go home and “sleep it off.” Townes put his hands on the defendant and led him away. Rodriguez went inside and, after calling Townes to express his gratitude, called the police.

Officer Paul Callahan responded to the call and arrived at Acuna’s residence to find her and her son visibly upset. Callahan filed an incident report and tried, unsuccessfully, to locate the defendant. The next day, Detective Charles Mercer returned to the neighborhood and interviewed the defendant.

In response to the detective’s questions, the defendant asserted that he entered the yard to retrieve the ball only after knocking on the fence and not receiving a response, that Acuna had appeared and yelled at him for not going around to ring the bell, and that he did not swear at or threaten Acuna. Nonetheless, the defendant did admit that he had said that Acuna should “go back to where she came from,” but claims to have said it to his neighbor Townes, not directly to Acuna.

Issue

The defendant argues that the judge erred in denying his motion for a required finding of not guilty on the two counts of assault or battery for the purpose of intimidation. The defendant claims that the Commonwealth presented insufficient evidence that he acted “for the purpose of intimidation. . . .”

Massachusetts General Laws chapter 265 section 39, is a so-called hate crime statute. It provides that “whoever commits an assault or a battery upon a person . . . for the purpose of intimidation because of said person’s race, color, religion, or national origin, shall be punished. . . .” As described to the jury by the trial judge, the essential elements of the crime are (1) the commission of an assault or battery (2) with the intent to intimidate (3) because of a person’s race, color, religion, or national origin. In general, a hate crime is “crime in which the defendant’s conduct was motivated by hatred, bias, or prejudice, based on the actual or perceived race, color, religion, national origin, ethnicity, gender, or sexual orientation of another individual or group of individuals.” . . . Thus, hate crime laws . . . operate to “enhance the penalty of criminal conduct when it is motivated by racial hatred or bigotry.” It is not the conduct but the underlying motivation that distinguishes the crime.

Here, the defendant was convicted of assaulting the victims for the purpose of intimidation. The intent required . . . was not only that required to establish the underlying assault, that is, the intent either to cause a battery or to cause apprehension of immediate bodily harm, but also the intent to intimidate because of the victim’s membership in a protected class. . . .

Reasoning

At trial, Acuna and Rodriguez both testified that throughout the altercation that gave rise to this case, the defendant repeatedly called them “damn Mexicans” and demanded that they “get out of here.” Acuna testified that the defendant verbally attacked her, saying that she should go back to her country and that he would kill her and her son. Rodriguez testified that the defendant told him that he was going to beat up Rodriguez and his “b___y” mother. Both Acuna and Rodriguez also testified that they felt threatened by the defendant’s behavior. The Commonwealth presented ample evidence that the defendant assaulted Acuna and Rodriguez with the intent to intimidate them because of their national origin. . . . A rational trier of fact could find that the defendant’s repetition of the phrase “damn Mexican,” accompanied by his repeated demand that Acuna and Rodriguez “get out of here,” demonstrated a purpose of intimidation because of the victims’ national origin. . . .

Holding

The defendant contends that his outburst at Acuna and Rodriguez was motivated by his anger at being called a trespasser and was not motivated by any anti-Mexican sentiment. The defendant believes that the fact that his niece is of Puerto Rican descent demonstrates that he lacks any anti-Hispanic bias or prejudice. The uncontroverted evidence at trial, however, was that the defendant was shouting specifically anti-Mexican slurs at Acuna and Rodriguez, not that he expressed any more generalized anti-Hispanic animus. Moreover, the evidence submitted in conjunction with the defendant’s motion for new trial established merely that the defendant’s niece was of Puerto Rican descent, not that the defendant thought favorably of Puerto Ricans or Hispanics in general. . . . The trial judge did not err in denying the defendant’s motion for new trial. . . .

Questions for Discussion

1.
In your own words, explain the “purpose” or specific intent that the prosecution must establish beyond a reasonable doubt under the hate crimes statute in order to convict a defendant.

2.
List the facts relied on by the prosecution to prove that the defendant possessed a purpose or intent to intimidate. As the defense attorney, what would you argue to persuade the court that your client did not possess the required intent?

3.
Had Barnette uttered the same remarks and not physically threatened his neighbors, would he have been found guilty of a hate crime involving a threat to inflict serious bodily harm? Would the police have arrested Barnette for ethnic intimidation had he said nothing and physically threatened his neighbors? Is it significant that this was the first time that Barnette had made these types of statements to his neighbors?

4.
As a prosecutor, would you have devoted time and energy to prosecuting Barnette?

5.
Would you have considered prosecuting him for assault and battery rather than for a hate crime?

Was the defendant’s act the proximate cause of the victim’s death?
People v. Flores, No. B220564 (Cal. Ct. App. 2011). Opinion by: Armstrong, J.
Issue

Defendant and appellant Cesareo Flores was convicted by a jury of premeditated attempted murder. Additionally, the jury found that appellant committed the crime for the benefit of a criminal street gang . . . ; that he committed a hate crime in concert with another person; and that he personally used a firearm, personally and intentionally discharged it, and thereby caused great bodily injury. Appellant was sentenced to prison for a term of 37 years to life. He timely appealed his conviction [in part based on the claim that the facts did not support his conviction of a hate crime].

Facts

On May 13, 2008, the victim, Saquan Mensah, left his high school campus accompanied by his friends Marquise Murphy and Ronnie Burnett; the three, all African-Americans, walked to the bus stop near the corner of Santa Fe Avenue and Pacific Coast Highway in Long Beach, next to a gas station. A group of people of different races but predominately African-American was congregated at the site, waiting for buses. As Mensah and his friends arrived at the bus stop, a group of three Hispanic males approached them, addressing them with gang taunts: “F--- Crabs” (a derogatory reference to the Crips gang) and “f--- Slobs” (a derogatory term for the Bloods gang). Neither taunt produced a reaction. One of the Hispanics then said “f--- n-----s.” Mensah asked one of the Hispanic males if he wanted to fight, and that person agreed. The Hispanics started walking to the back of the gas station, and Mensah, Murphy, Burnett and as many as a dozen other youths followed them. Mensah expected to engage in a one-on-one fist fight with the person who taunted him. Instead, appellant pulled a gun out of his waistband and fired three to six shots. Before running off, appellant yelled “Eastside Longo,” the name of his gang. Two bullets hit Mensah, one in the chest, and the other in the hip as he was retreating. Mensah spent over three weeks in the hospital recuperating from his wounds.
Both the prosecution and defense presented expert testimony relevant to the gang enhancement allegation.
Although appellant did not testify at trial, his statements to police were admitted into evidence. According to the detective who interviewed him, appellant gave “three different versions of what happened.” . . . Appellant also told the detective that he is a member of the Playboys clique of the Eastside Longo Gang.
At trial, five witnesses, including the victim Mensah, identified appellant as the shooter. Although there were minor discrepancies in the testimony of the various witnesses, such as their descriptions of the shooter’s clothing and the number of shots fired, each of the witnesses gave a substantially similar account of what transpired.
The gas station’s video footage of the crime was admitted into evidence. The quality of the video was not such that the individuals could be identified. The video did, however, indicate that shortly before the first shot was fired, one of the African-American onlookers lifted his arm and pointed at something. The victim’s friend, Burnett, identified himself as “the pointer” in the video, and testified that he was pointing at appellant in response to seeing appellant’s gun. The defense sought to establish that the shooter fired the gun in response to being threatened; that is to say, appellant wished to argue (without admitting that he was present at the crime scene) that he and his two companions were greatly outnumbered by the dozen or so youths who were following the group to the back of the gas station; that he assumed that his adversaries were gang members, and that gang members typically carry weapons; so that when he saw one of his adversaries lift his arm and point at him, he believed that his life was in danger. . . .

Reasoning

The jury found true the allegation that the attempted murder was a hate crime and that appellant committed the offense voluntarily and in concert with another, in violation of section 422.75, subdivision (b). Appellant claims there was insufficient evidence to support this finding.
Penal Code section 422.55 defines “hate crime” as “a criminal act committed, in whole or in part, because of one or more of the . . . actual or perceived characteristics of the victim,” including race. As our Supreme Court explained in In re M.S. (1995), 10 Cal. 4th 698, 719, “the bias motivation must be a cause in fact of the offense, whether or not other causes exist. When multiple concurrent motives exist, the prohibited bias must be a substantial factor in bringing about the crime. Importantly, “[t]he Legislature has not sought to punish offenses committed by a person who entertains in some degree racial, religious or other bias, but whose bias is not what motivated the offense.”
We have found only two California cases which discuss the sufficiency of the evidence proffered in support of the jury’s finding that the principal offense constituted a hate crime: People v. Lindberg (2008), 45 Cal. 4th 1, and In re M.S. In the latter case, two minor girls and their two adult male companions shouted antigay epithets in a “‘hateful’ sounding tone” at five homosexual men who were strangers to them as they were walking in the early-morning hours in San Francisco’s Castro District. The aggressors threatened to “beat up” the gay men, screaming, “We are going to kill you, you are all going to die of AIDS,” and “We are going to get you faggots.” One of the victims slipped and fell to the ground, where he was kicked repeatedly by the minors and their companions. Another of the victims was kicked in the head, causing him to lose consciousness. . . . [T]he juvenile court found that the offense had been committed because of the victims’ sexual orientation.
The Supreme Court affirmed that finding on appeal. In interpreting the statutory language, the court stated that the “statutes require proof, inter alia, that the offense was committed because of the perpetrator’s racial, religious or other specified bias. . . . ‘[B]ecause of’ means the conduct must have been caused by the prohibited bias. A cause is a condition that logically must exist for a given result or consequence to occur.” While recognizing that “A number of causes may operate concurrently to produce a given result, . . . [b]y employing the phrase ‘because of’ in sections 422.6 and 422.7, the Legislature has simply dictated that the bias motivation must be a cause in fact of the offense, whether or not other causes also exist.” One may logically infer from this that, in the context of this case, if the minors would not have attacked the victims had they not perceived the victims to be gay, then the bias motivation caused the offense.
In People v. Lindberg, the defendant confessed to stabbing Thien Minh Ly to death. The defendant, who was involved in the White power movement, told his cousin he had “killed a jap” “for [the] racial movement” and repeated that the murder was racially motivated. A search of the defendant’s residence uncovered many written and graphic materials supporting the conclusion that the defendant was a White supremacist, including a poster celebrating the death of Martin Luther King, swastika-adorned paraphernalia, and an application for the N.A.A.W.P. (National Association for the Advancement of White People).
When interviewed upon his arrest, the defendant admitted that he had sent a newspaper clipping about the murder to his cousin but denied any involvement in the crime. He indicated that he was interested in the murder “[c]ause it was an ethnic,” and “[i]t wasn’t a White person.” The defendant’s cellmate in jail came to believe that the defendant hated Asian people based on comments he had heard defendant make. The defendant had told his teenage friend that he disliked Asians because he “got kicked off Okinawa.” He referred to Asians as “gooks” and Hispanics as “spick[s]” and “wetback[s]” A former coworker of the defendant testified to his racist remarks. For instance, on one occasion an African-American employee came into the employee lunchroom, said hello and then left. The defendant said, “I hate that n----- bitch. She got on my nerves.” The coworker also testified that the defendant referred to Asians as “gooks,” and reported an incident when the defendant, with others, was harassing an Asian man by pushing and screaming at him. Letters written by the defendant also reflect defendant’s disregard for ethnic minorities. . . . [T]he Supreme Court found this evidence sufficient to support the jury’s hate-murder special circumstance finding.
The records in In re M.S. and People v. Lindberg contained extensive evidence that the defendants in those cases were motivated by anti-gay and racial bias, such that the crimes would not have occurred in the absence of that motivation. In this case, the jury was asked to find true the hate crime allegation based on appellant’s utterance of a single racial epithet, and expert gang testimony to the effect that members of the Eastside Longo gang do not “like Black people. They consider them enemies because they may be gangsters.” However, the foregoing evidence is, at best, suggestive of appellant’s racial bias.
As our Supreme Court made clear in In re M.S., the prosecution must do more than provide evidence of racial bias; it must prove that such bias caused the offense. Here, there is no direct evidence that appellant’s racial bias caused him to shoot Mensah. Thus, the prosecution had to rely on an inference that appellant’s racial bias caused him to attack Mensah.
Although there were a dozen or more African-Americans whom appellant could have chosen to assault had he been motivated by racial hatred, appellant focused on one particular person—Mensah—to whom he addressed his gang insults, and at whom he aimed and fired his weapon. This is in stark contrast to the situation in In re M.S., where the defendants directed their insults and criminal behavior at the entire group of people sharing the perceived characteristic of homosexuality. In addition, David Peraleta provided evidence that appellant attacked Mensah in retaliation for Mensah’s engagement in an “unfair fight” with Peraleta the day before the shooting. This evidence negates any suggestion that appellant was motivated by antipathy to African-Americans; rather, the evidence presented at trial supports the conclusion that what motivated appellant to attack Mensah was personal and gang animosity.

Holding

[T]here is no evidence that appellant would have shot Mensah had he not acted on his “nonbias motives,” that is, his gang-related motivations. We therefore reverse the hate crime enhancement finding and strike the additional two-year sentence imposed as a result of that finding.

Dissent, Kriegler, J., Concurring and Dissenting

As our Supreme Court has explained, a hate crime is committed “because of the victim’s race under Penal Code section 422.75 if the bias motivation was a cause in fact of the offense, and when multiple concurrent causes exist, the bias motivation must have been a substantial factor in bringing about the offense.” . . . The issue is whether the record contains substantial evidence from which a rational trier of fact could find the essential elements of the hate crime enhancement beyond a reasonable doubt. The evidence, viewed in the light most favorable to the judgment, demonstrates that defendant’s racial bias motivation was one of the substantial factors in the shooting. A group of Hispanic gang members, including defendant, confronted a group of Black young men, including victim Saquan Mensah, at a bus stop. Words were exchanged, starting with the Hispanics’ gang taunts of Black gangs. After the initial volley of slurs, the groups moved to the rear of a gas station to fight. A witness testified that defendant said, “f--- n-----s,” pulled out a gun, and shot Mensah.
This evidence alone was sufficient to support a finding that racial bias was at least one substantial factor in the shooting. The testimony of police officers familiar with defendant’s gang provided additional evidence to support the hate crime enhancement. According to the officers’ testimony, defendant was an admitted gang member who had numerous gang-related tattoos, including one—“crab killer”—that indicated defendant did not like Black gangsters or Black people. Defendant’s gang held racial animus towards Blacks. One officer expressed the opinion that a gang member yelling “f--- n-----s” indicated disrespect for Black gang members.
Given the record in this case, a rational trier of fact could easily conclude that a substantial factor in the shooting of Mensah was defendant’s racial hatred of Blacks. The record supports the reasonable inference the incident would not have taken place except for the race of the victim. I would affirm the hate crime enhancement.

Questions for Discussion
1.
Summarize the evidence supporting the conclusion that Flores committed a hate crime. What is the evidence supporting the argument that Flores did not commit a hate crime?

2.
What is the legal test for a hate crime in California according to the appellate court?

3.
Why were the defendants in People v. Lindberg and In re M.S. convicted of hate crimes? How did the court majority distinguish these two cases from Flores?
4.
Do you agree with the majority opinion or with the dissent? Explain your answer. Should the criminal law punish a gang shooting which is found to be a hate crime more seriously than a gang shooting which is not found to be a hate crime?

CHAPTER FIVE 
Negligently

State v. McLaughlin, 600 P.2d 474 (Ore. App. 1979)

Defendant was indicted for child neglect, She was convicted by a jury and appeals and argues that there the evidence was insufficient to constitute criminal negligence. 
ORS 163.545 requires that a person having “custody or control of a child under 10 years of age commits the crime of child neglect if, with criminal negligence, he leaves the child unattended in or at any place for such period of time as may be likely to endanger the health or welfare of the child. “ 

Facts
 Defendant and her husband were both 22 years of age; she has a tenth grade education. At the time of the alleged crime defendant had two daughters born out of wedlock, aged about six and four. Defendant and husband were married in 1976; they had a child in April, 1978, who died as a result of husband's assaulting him in June, 1978. Her husband had a history of bad temper and several acts of physical violence. In October, 1977, he had spanked    one of defendant's daughters with a toy broom handle because she misbehaved and refused to correct her behavior. The incident, which occurred while the husband was babysitting the two daughters, caused severe bruises on the six-year old girl's buttocks and legs. As a result of that incident the husband was charged with assault and was awaiting trial at the time of the subject incident. 
      On two occasions the husband had gone to the bedroom of one of the girls and had spanked her, without immediate provocation and also without injury. The evidence indicates that in the daytime before the spankings the girl had misbehaved in some ill-defined fashion. The spankings occurred in the middle of the night, and the husband disclaimed any  memory of them the next day. On two occasions defendant had been struck by the husband in the course of family   arguments, and on one of those occasions she had received a black eye. Up to March, 1978, their marriage relationship had been characterized by frequent arguments, most of which arose out of his failure to have steady work. From October, 1977, to March, 1978, the husband was out of the house and living somewhere else. The wife said that after his return in March he seemed to have better control over his temper. 
     In January, 1978, Children's Services Division became interested in the welfare of the two daughters, and a CSD caseworker urged upon the defendant either that the husband and wife have counseling if he were to live in the home, or that he not be around the daughters. The caseworker also later warned the mother that a "high-risk situation" could exist if the daughters were around the husband and also after a new baby would come into the home. The caseworker saw the husband only once but knew the history of the family. During the March to June period the mother left the father with the daughters as a babysitter without incident and, after the baby was born, also occasionally left the baby with the father without incident. All witnesses testified that the father seemed proud of the new baby. He participated in taking care of the child. 
      The mother interpreted the caseworker's advice as meaning that the husband should not be living in the home. During some of the period after the birth of the child the father stayed at a friend's house, but it is apparent that he spent a great deal of time at the mother's home. 
     On the day of the assault the father had been in the back of the house working on an automobile. The mother asked him to load bottles in her car so they could be taken back to the store. The father thought there were not as many bottles there as there were supposed to be. An argument ensued because he did not accept either the mother's statement that all the   bottles that were supposed to be there were there or that she had not received any money from bottles which she was withholding from him. When she left the house to go to the car he was seen to have grabbed her arm or her hand several times, and he got into the car with the mother and a neighbor, who was going to the store with the mother. The  argument was of a nonviolent sort, and it culminated in the husband's asking, "Who's going to take care of Junior?" She said that he was going to do that and he replied, "Okay, but don't take all day." She left and was gone approximately 45 minutes. 
     When she returned she found the child was injured. They immediately took the child to a hospital, but he died a few days later of head injuries received from at least two blows.  The husband was convicted of manslaughter. 
    Defendant moved for a judgment of acquittal both at the close of the state's case and at the close of the defense. 4 Defendant  argues that the statute should be construed not to apply to any situation where a parent has placed or permitted a child to be in the care of the other parent. It is unnecessary for us to determine that question, for even assuming that the statute can properly be applied in that setting, we conclude that the evidence was insufficient to submit the case to the jury. 
     The statutes describing the offense and the definition of the standard of care together required that before this charge of child neglect could have been submitted to the jury there had to be evidence from which it could fairly have been found: (1) that the act of the mother in leaving the child in the care of his father while doing an ordinary family chore was done without recognition of a high degree of likelihood that he would cause an injury to the child; and (2) that the failure to recognize that likelihood was different in an extraordinary way from what others would have done in similar circumstances.                       Holding                                                                                                                                      Even given the husband's record of bad temper and violence toward her and one of the older children, and the warnings of the caseworker, the   evidence was not sufficient to permit a finding that the mother failed to recognize the degree of risk to the extent that any reasonable person would have done. 


 Roberts, J. dissenting

I dissent because I believe the evidence was sufficient to present a jury question and to support the jury verdict. Although the husband had never displayed violence toward the infant, the indications noted by the majority, i.e., the husband's record of violence and bad temper and the warnings of the case worker, taken together with the fact that the wife's departure was preceded by an argument, were sufficient for the jury to find the wife should have been cognizant of the danger presented by leaving the baby with the husband.
CHAPTER FIVE
Is dealing in cocaine within 1,000 feet of a school a strict liability offense?

State v. Walker, 668 N.E.2d 243 (Ind. 1996). Opinion by: Shephard, C.J.

Issue

Appellant Aaron Walker contends that to sustain a conviction for dealing in cocaine within 1,000 feet of a school, as a class A felony, the State must prove that the defendant had actual knowledge that the sale was occurring within 1,000 feet of a school.

Facts

The State charged Walker with dealing in cocaine after he sold the drug to an undercover police officer, Ernie Witten. Armed with a $20 bill to make a purchase and a microphone taped to his chest, Witten drove to the parking lot of an Indianapolis apartment complex near Public School No. 114. He noticed a group of young men sitting under a shade tree. One of these motioned to Witten, a sign the officer interpreted as asking what the officer wanted. Witten held up one finger, intending to indicate that he wanted one rock of cocaine. The young man made another motion that Witten construed as an instruction to pull around. The officer did so.

Once Witten had parked his truck, Walker approach­­ed and asked what he was looking for. Witten replied he wanted “a twenty,” which is street slang for $20 worth of crack cocaine. Walker reached into his pocket, took out a plastic bag containing “several rocky hard white substances,” and handed one to Witten. Witten gave Walker the marked $20 bill and the transaction was over.

Walker was eventually arrested and charged. A jury found him guilty of dealing in cocaine as a class A felony and determined that he was a habitual offender. The trial judge gave him the presumptive sentence for dealing, thirty years, and added thirty years for the habitual offender finding.

The statute under which Walker was convicted declares that “(a) A person who: (1) Knowin­gly or intentionally . . . (C) Delivers . . . cocaine . . . commits dealing in cocaine, a Class B felony punishable by ten years in prison.” The statute elevates the offense to a class A felony punishable by thirty years in prison if the person “delivered . . . the drug in or on school property or within one thousand (1,000) feet of school property or on a school bus.”

Reasoning

Walker does not dispute the evidence offered at trial that the transaction occurred 542 feet from the school. The statute does not contain any express requirement that a defendant know that a transaction is occurring within 1,000 feet of a school, but Walker argues that permitting enhancement of the crime to a class A felony without such proof violates the due process requirement that a conviction rest on proof of each element of the crime. While Walker’s argument is difficult to assess in its summary form, we perceive the question to be whether we should interpret the statute as requiring separate proof of scienter with respect to an element for which the legislature has not specifically required proof of knowledge. We have encountered this question in a variety of settings, including statutes we concluded were meant to establish strict liability for so-called white collar crimes. Conversely, Indiana courts have required proof of mental culpability in a number of [other] crimes where statutes did expressly provide that element (e.g., a statute punishing possession of a handgun with an altered serial number requires proof of knowledge of modification of serial number).

Professors LaFave and Scott accurately describe this question as “whether the legislature meant to impose liability without fault or, on the other hand, really meant to require fault, though it failed to spell it out clearly.” We noted with approval the seven factors LaFave and Scott have suggested be balanced in deciding this question. One of these factors, the severity of the punishment, suggests that the legislature might have intended to require proof of mental state for the enhancement of dealing in cocaine. Other factors, particularly the great danger of the prohibited conduct and the great number of expected prosecutions, suggest that the General Assembly likely did intend to create a strict liability enhancement. These factors are

1.
the legislative history, title, or context of a criminal statute;

2.
similar or related statutes;

3.
the severity of punishment (greater penalties favor a culpable mental state requirement);

4.
the danger to the public of the prohibited conduct (greater danger disfavors need for culpable mental state requirement);

5.
the defendant’s opportunity to ascertain the operative facts and avoid the prohibited conduct;

6.
the prosecutor’s difficulty in proving the defendant’s mental state; and

7.
the number of expected prosecutions (greater numbers suggest that crime does not require a culpable mental state).

Holding

Our assessment of these factors makes it difficult to conclude that the General Assembly intended to require separate proof the defendant knew that the dealing occurred near a school but failed to articulate its intent. Moreover, we can imagine an altogether rational reason the legislature might decide to write a statute with a strict liability punishment provision. As Judge Staton wrote for the court of appeals, “A dealer’s lack of knowledge of his proximity to the schools does not make the illegal drug any less harmful to the youth in whose hands it may eventually come to rest.” Accordingly, we hold that the conviction was not deficient for failure to prove that Walker knew he was within 1,000 feet of a school when he committed the crime. Accordingly, we affirm the judgment of the trial court.

Dissenting, DeBruler, J.
The pertinent language of the Indiana Dealing in Cocaine statute reads as follows:

(a) A person who knowingly or inten­tionally  . . . delivers . . . cocaine or a nar­cotic drug, pure or adulterated, classified in schedule I or II . . . : commits dealing in cocaine or a narcotic drug, a Class B felony, except as provided in subsection (b).

Subsection (b) further provides that

the offense is a Class A felony if the amount of the drug involved weighs three (3) grams or more; the person delivered or financed the delivery of the drug to a person under eighteen (18) years of age at least three (3) years junior to the person; or the person delivered or financed the delivery of the drug in or on school property or within one thousand (1,000) feet of school property or on a school bus.

Given this language, we are confronted with the question of which parts of the statute the “knowingly or intentionally” language is supposed to modify. The “knowingly or intentionally” phrase in Indiana’s Dealing in Cocaine statute, as well as the lack of any language manifesting a contrary purpose, causes it to be more plausibly read to target the drug trade involving children near schools rather than to create a drug free zone around our state’s schools. However, its purpose is rather to target those who would sell to school age children and, worse still, recruit them as distributors of illicit drugs. The intent language actually used in the statute indicates a legislative intent to punish the schoolyard pusher more harshly than those who sell to adults in their apartments and homes that merely happen to be within a zone. The legislature could have reasonably believed that drug dealers who sell to adults are bad enough, but those who lurk in the playgrounds of our nation’s school to prey upon school age children are worse still. By this reading of the statute, the greater harm created by this particular form of drug trafficking and the greater moral culpability of one involved in such trafficking led the legislature to require proof of a greater level of knowledge for the Class A felony conviction than for the Class B conviction under the Dealing in Cocaine statute. I therefore believe that this reading of the statute clearly requires the State to prove that evil intent by showing that appellant knew that he was dealing within 1,000 feet of a school when he was dealing cocaine.

When the State fails to prove all the elements of a criminal statute, the conviction cannot stand. In the present case, the prosecution made no showing at trial that appellant knew his distance from the school. The only proof addressing the “within 1,000 feet of a school” element of the statute was Detective Witten’s testimony that he and his colleagues measured the distance from the site of the controlled buy to the front of Public School 114. Therefore, even the evidence most favorable to the verdict and the reasonable inferences therefrom fail to provide probative evidence from which a reasonable trier of fact could infer the requisite scienter beyond a reasonable doubt.

I would remand this case to the trial court for appellant to be sentenced for the Class B felony of dealing in cocaine.

Questions for Discussion

1.
What are the facts in Walker that resulted in the enhancement of his sentence for the narcotics offense?

2.
Discuss the impact on Walker’s prison sentence of his having been convicted of selling narcotics within 1,000 feet of a school.

3.
Why does the majority opinion conclude that the selling of cocaine within 1,000 feet of a school is a strict liability offense? Does the arrest of Walker fit within the purpose of the statute?

4.
Summarize the argument of the dissenting judge.

5.
How would you decide this case?

CHAPTER FIVE

STATE V. PATTERSON, 68 A.3D 83 (CONN. 2013)  

The opinion of the Appellate Court sets forth the following relevant facts and procedural history. "The victim, a two year old boy, was placed in the care of the defendant by his mother on February 18, 2008. On that date, the victim was in good health.

"Shortly thereafter, the defendant began to restrict the victim's access to fluids in order to correct certain behavioral problems. Specifically, the defendant did not allow the victim to consume liquids after 8 p.m. in order to prevent him from wetting the bed. The defendant also prevented the victim from consuming liquids at other times in order to encourage him to consume solid food. As a result of such restrictions, the defendant gave the victim little or nothing to drink from the morning of February 22, 2009, to the morning of February 26, 2009.
"Moreover, at some point during the victim's stay, the defendant attempted to discourage him from drinking out of cups belonging to other people. In order to accomplish this, the defendant placed a small amount of hot sauce in a cup and left it on the kitchen table.    The victim consumed hot sauce from a cup on at least one occasion.

"In the days immediately preceding his death, the victim began to exhibit numerous symptoms of dehydration. He had dry, cracked lips, a sunken face and a diminished appetite. He also had lost a significant amount of weight. On the morning of February 26, 2008, the defendant discovered that the victim was not breathing. Shortly thereafter, the defendant contacted emergency personnel by telephone. During this call, the defendant stated that the victim was 'dehydrated.' The deputy chief medical examiner later confirmed that the child had died due to insufficient fluid intake.
"The defendant possesses an IQ of 61. This score places her within the bottom one half of 1 percent of the population. Due to this cognitive disability, the defendant did not know that withholding liquids could cause the victim to die. The defendant did, however, generally understand that depriving someone of fluids can cause dehydration. . . .

"The state … convicted the defendant of the lesser included offense of criminally negligent homicide, two counts of risk of injury to a child and two counts of cruelty to persons. The court imposed a total effective sentence of ten years incarceration, suspended   after five years, with five years probation." The Appellate Court rejected the defendant's claim on appeal that "because of her mental disability, there was insufficient evidence to support her conviction of (1) criminally negligent homicide, (2) cruelty to persons and (3) risk of injury to a child ….Accordingly, the court affirmed the judgment of the trial court as to those counts.
With respect to her first claim, the defendant …relied on the trial court's finding that because of her cognitive disabilities, she was not "consciously aware of the fact that by withholding liquids from [the victim] . . . [he] could become dehydrated and die." According to the defendant, this finding necessarily implied that she was "cognitively unable to perceive the risks created by her actions," and could not therefore be found guilty of   criminally negligent homicide. The Appellate Court rejected this claim. The court began by contrasting the mental states required for manslaughter (recklessness) and criminally negligent homicide (criminal negligence).  "[s]pecific intent is not a necessary requirement of this statute. Rather, the intent to do some act coupled with a reckless disregard of the consequences . . . of that act is sufficient to [establish] a violation of the statute."  Consequently, "[i]n order to be found guilty of risk of injury to a child, the defendant must have been aware of and consciously disregarded a substantial and unjustifiable risk that withholding liquids could cause the victim harm." Because the defendant, on the morning of the victim's death, had the victim's body and informed emergency personnel that the victim was "dehydrated";  the Appellate Court held that the trial court "reasonably could have concluded that the defendant understood the causal relationship between depriving the victim of liquids and the physiological condition known as dehydration that he suffered as a result." Accordingly,  [ the Appellate Court concluded, the trial court's determination that "the defendant possessed the mental state necessary for conviction …is supported by the evidence contained within the record."                                                                                      
   The court imposed a total effective sentence of ten years incarceration, suspended  after five years, with five years probation." Whereas recklessness requires that the defendant be aware of, and consciously disregard, a substantial risk of death, criminal negligence requires only the "failure to perceive the risks created by one's actions."  Recklessness thus requires a subjective awareness of the risk of death, the court noted, whereas criminal negligence is measured objectively. In other words, "the [p]eculiarities of a given individual, such as intelligence, experience, and physical capabilities, are irrelevant in determining criminal negligence, since the standard is one of the reasonably prudent person."                                                                   
    Finally, the Appellate Court rejected the defendant's claim that, in light of her diminished mental capacity, there was insufficient evidence that she possessed the specific intent required for a conviction of risk of injury to a child …. The court explained that 
5.6. In re C.R.M,  611 N.W.2D 802 (Minn. 2000), Stringer j.

Issue

In the course of a standard contraband check conducted on students' coats at a juvenile day school in Anoka County, Minnesota on Monday, November 2, 1998, a teacher found a folding knife with a four-inch blade in appellant C.R.M.'s coat pocket. Appellant, a minor, was a student at the school. Appellant identified the coat as his and said he forgot to remove the knife from his coat after whittling over the weekend. Appellant was convicted for possessing a dangerous weapon on school property, a felony offense. The court of appeals affirmed holding that appellant should have known that the knife was in his coat. Appellant challenges his conviction here, arguing that the state must prove that he had knowledge of possession.                                                                                            Facts                                                                                                                                  -Appellant attended Anoka County Juvenile Day School pursuant to a prior dispositional order. Contraband searches are conducted on the students' coats nearly every day at the school after the coats are hung on hooks in the hallway near the students' classrooms. If contraband is found, the school's procedure is for the teacher to enter the classroom nearest to where the coats are hung and to ask who owns the coat. When the coat is identified the student who owns it is asked about the contraband. If the contraband is "serious"  the school authorities contact probation officers or the police.
       On Monday, November 2, 1998 the lead teacher of the school, Waneta Hord, and several students conducted a routine contraband search. A student brought a coat to Hord reporting a knife in the coat pocket. Hord brought the coat into the nearest classroom, displayed the coat and asked who owned it. Appellant immediately identified the coat as his but when asked by Hord what was in the coat pocket, he said that he did not know. Hord told him that a knife was found in his pocket and removed a folding knife with a four-inch blade. Appellant responded, "Oh man, I forgot to take it out, I was whittling this weekend." In accordance with school procedure upon finding serious contraband, Hord called the police and retained possession of the knife until the police confiscated it. Anoka County Police Sergeant Hammes responded to the call from the school and after investigation appellant was charged with violating Minn. Stat. Section 609.66, subd. 1d, which makes possession of a dangerous weapon on school property a felony level offense. At trial, Hord testified that when she asked who owned the jacket, appellant immediately responded "I do" and was very cooperative throughout all of her questioning. She also testified that when she pulled the knife out and appellant said he had been whittling, his reaction was "spontaneous" and "believable." Sergeant Hammes   testified that appellant admitted that the knife was his, and that the day before he had been whittling with the knife   and had put it in his coat pocket but forgot to take it out. Appellant also told Sergeant Hammes that before coming to school on Monday he patted himself down but missed the knife. Appellant's mother told the court that appellant had on a "double jacket" that morning so even though he patted himself down, he could not feel the knife. A probation officer also told the court there was no evidence that appellant brought the knife to school to get into a fight. The court concluded, "I don't know that I believe that [appellant] was whittling. I believe he brought it accidentally."
      After testimony from Horn and Hammes appellant moved for a directed verdict, arguing that any reasonable interpretation of section 609.66, subd. 1d, would require appellant to know that the knife was in his coat pocket and that general intent required knowledge of possession. The prosecutor responded that the statute does not require knowledge or intent because it creates a strict liability crime--the state need only show appellant possessed a dangerous weapon on school grounds.
      The district court determined that appellant was guilty, noting:

I'm going to find him guilty as the law is written because he did possess the knife that was in his coat.

Now I'm going to let you take it up but I can't get you to take it up unless I find him guilty, and if someone wants to indicate that in order to achieve a felony status there's got to be mens rea that he had that knife and he knew that he had that knife when he walked in there fine, but right now this isn't the way the statute reads.

A dispositional order was filed on November 24, 1998, ordering appellant to comply with previously imposed conditions relating to the earlier offenses, to write a letter of apology and to possess no weapons, including knives, until he turned 19. The court of appeals affirmed.                                                                                                                                       
     On review here appellant again argues that Section 609.66 subd. 1d, requires  the state to prove that appellant knew that he possessed a dangerous weapon. The statute reads as follows:
 
Whoever possesses, stores, or keeps a dangerous weapon or uses or brandishes a replica firearm or a BB gun on school property is guilty of a felony and may be sentenced to imprisonment for not more than two years or to payment of a fine of not more than $ 5,000, or both.
 

The object of statutory interpretation is to determine and effectuate legislative intent,  construing words according to their common and approved usage.  we are aware that the legislative authority to create criminal strict liability offenses has been recognized in Minnesota. We are also mindful however, that strict liability statutes are generally disfavored,  and legislative intent to impose strict criminal liability must be clear.                         
    Our first consideration is whether the legislature intended the terms "possesses, stores or keeps" to require the state to prove that the defendant knew that he possessed, stored or kept a weapon. These terms are not defined in the statute and dictionary definitions provide little guidance  --thus we turn to legislative history. Section 609.66, subd. 1d, was introduced in the legislature in February 1993 in three separate bills, none including a reference to knowledge or intent.7 Legislative discussion before the House Subcommittee on Criminal Justice and Family Law suggests a focus on regulatory concerns, and that the bill was intended to address inconsistencies in the law by making it a felony for a student to possess a pistol on school grounds as well as to possess  other weapons, such as switchblades. An important objective of the bill was thus to make the possession of weapons other than guns in school zones a felony.
      The two goals of the bills--to create safer schools and to create consistent felonies   for weapon possession in schools--were based on concerns for the public welfare and thus implicate decisions of the United States Supreme Court and this court regarding the mens rea  in enforcement of statutes enacted for the welfare of the public. In Morissette v. United States, 342 U.S. 246 (1952), the Court reflected on the role of public welfare offenses as part of a criminal statutory scheme:

 
Many violations of such regulations result in no direct or immediate injury to person or property but merely create the danger or probability of it which the law seeks to minimize. … Their occurrence impairs the efficiency of controls deemed essential to the social order as presently constituted. In this respect, whatever the intent of the violator, the injury is the same. … Hence, legislation applicable to such offenses, as a matter of policy, does not specify intent as a necessary element. The accused … usually is in a position to prevent [the violation] with no more care than society might reasonably expect and no more exertion than it might reasonably exact from one who assumed his responsibilities.

 
More recently in Staples, the Court provided important guidance for our analysis here when it held that the prosecution is required to prove beyond a reasonable doubt that a defendant charged under the National Firearms Act for possessing a machine-gun knew that the weapon he possessed was in fact a machinegun. The Court first acknowledged that "the existence of a mens rea is the rule of, rather than the exception to," common law crimes and may be read into common law crimes even where the statute does not explicitly require it. However, the Court noted that statutes concerning "public welfare" or "regulatory offenses," at which typically "regulate potentially harmful or injurious items," are not subject to a presumption requiring proof of a mens rea to establish liability. The rationale for eliminating such a presumption is that regulatory statutes impose liability for the "type of conduct that a reasonable person should know is subject to stringent public regulation and may seriously threaten the community's health or safety." The Court also reasoned that while there is no tradition of lawful possession or selling of hand grenades or narcotics, "there is a long tradition of widespread lawful gun ownership by private individuals in this country," thus the mere possession of a firearm does not put owners on notice that they are engaging in conduct inherently dangerous to the public. In fact, the Court observed that precisely because certain guns are "commonplace and generally available … we [do] not consider them to alert individuals to  the likelihood of strict regulation." 
      The Staples Court went on to emphasize the importance of the level of punishment attached to an offense in considering whether a statute is regulatory, observing "historically, the penalty imposed under a statute has been a significant consideration in determining whether the statute should be construed as dispensing with mens rea." The Court noted that fines and short jail sentences, but not imprisonment, have historically been legitimate punishment for strict liability offenses and reasoned that the less severe penalties attached to public welfare  statutes "logically complement" at the absence of the mens rea requirement. The Court then "questioned whether imprisonment is compatible with the reduced culpability required for … regulatory offenses."  Observing that the public welfare analysis "hardly seems apt" for a felony, the Court appeared to stop just short of holding that a public welfare offense cannot be a felony. The Court held where, as here, dispensing with mens rea would require  the defendant to have knowledge only of traditionally lawful conduct, a severe penalty is a further factor tending to suggest that Congress did not intend to eliminate the mens rea requirement. In such a case, the usual presumption that a defendant must know the facts that make his conduct illegal should apply.
      The Court then concluded that the penalty attached to the statute indicated that Congress did not intend to eliminate the mens rea requirement because "if Congress had intended to make outlaws of gun owners who were wholly ignorant of the offending characteristics of their weapons, and to subject them to lengthy prison terms, it would have spoken more clearly to that effect." 
      In Minnesota, the distinction between strict liability crimes and those requiring a mens rea has been recognized in both our case law and statutes; for example and relevant here, is Minn. Stat. Section 609.02, subd. 9 (1998), providing definitions for chapter 609 offenses:
 
 (1) When criminal intent is an element of a crime in this chapter, such intent is indicated by the term "intentionally," the phrase "with intent to," the phrase "with  intent that," or some form of the verbs "know" or "believe."
 
(2)"Know" at requires only that the actor believes that the specified fact exists.

(3) "Intentionally" means that the actor either has a purpose to do the thing or cause the result specified or believes that the act performed by the actor, if successful, will cause that result. In addition * * * the actor must have knowledge of those facts which are necessary to make the actor's conduct criminal and which are set forth after the word "intentionally."
 
(4) "With intent to" or "with intent that" means that the actor either has a purpose to do the thing or cause the result specified or believes that the act, if successful, will cause that result.
 
      While we have not yet ruled whether under this statute a chapter 609 offense must be interpreted as a strict liability crime where it contains no language indicating intent or knowledge, in several opinions we have ruled on whether mere "possession" in various contexts requires a mens rea. In State v. Siirila, we affirmed a conviction under Minn. Stat. Section 618.02 (1969), which stated "it shall be unlawful for any person to…    possess … any narcotic drug" where appellants had an unusable quantity of marijuana.  We observed that the legislature had reduced the crime of possession of a small amount of marijuana from a felony to a gross misdemeanor, and concluded the inference is permissible that, marijuana having been found in a jacket shown to belong to defendant and to have been worn by him, whatever was in the jacket was there with his knowledge. The element of knowledge need not be proved from direct testimony, but may be shown by circumstantial evidence.
     Later, in State v. Florine, 226 N.W.2d 609 (1975), we held that the defendant was guilty under Minn. Stat. Section 152.09, subd. 1(2) (1974), of the felony offense of unlawful possession of cocaine, but noted "to convict a defendant of unlawful possession of a controlled substance, the state must prove that defendant consciously possessed … the substance and that defendant  had actual knowledge of the nature of the substance." .
 Again in State v.  Strong, we held that Minn. Stat. Section 243.55 (1978 & Supp. 1979), which provided "any person who brings … into any state correctional facility … any firearms, weapons or explosives of any kind … shall be guilty of a felony" required the state to show that the defendant had knowledge of possession of the offensive item.. Because this was not a chapter 609 offense, we specifically declined to address whether section 609.02 cited above dispensed with proof of a mens rea in a chapter 609 offense absent words of intent.  We did observe however, that "most commentators have argued that the legislature should never use strict liability for crimes carrying a sentence of imprisonment and the moral condemnation going with such crimes." 
      We see no reason why the element of scienter should be dispensed with in this situation and we are not convinced that the legislature intended to do so, any more than it intended to dispense with the requirement of scienter when it enacted the penalties  for felonious possession of controlled substances.
      The rulings of the United States Supreme Court and this court thus highlight the long established principle of American criminal jurisprudence that in common law crimes and in felony level offenses mens rea is required. Nonetheless, respondent argues that because Minn. Stat. Section 609.02, subd. 9, specifically provides that if the legislature intends to include mens rea in a chapter 609 crime it must be evidenced in the statutory language by some form of the terms "knowledge," "belief" or "intent," and none appears in section 609.66, subd. 1d, it is clear that the legislature did not intend to include mens rea as an element of the crime charged.
      In the context of Supreme Court and this court's criminal jurisprudence regarding the relationship of felony level offenses and mens rea, and our long accepted rules of statutory construction, we do not believe the expression of legislative intent of section 609.02, subd. 9, is so clear. We observe initially that the legislature never explicitly indicated that it intended to create a strict liability offense. The legislative discussion of the severe penalty  attached to the section 609.66, subd. 1d,   offense is an important factor in our analysis because it underscores that the weapon possession statute was intended to be more than merely regulatory--its legislative sponsor emphasized that the bill was intended to create and expand felony level penalties to include the possession of all dangerous weapons on school grounds.
     Further, section 609.02, subd. 9, definitions provide no clearer illumination as to the legislature's intent with respect to the weapon possession offense. The Supreme Court has suggested that some indication of legislative intent, whether express or implied, is required to dispense with mens rea as an element of a felony level crime. In Staples, the Court stated that if the legislature wanted to make "outlaws" of those possessing weapons while being completely ignorant of the offending characteristics of the weapons, it would have spoken clearly to that effect.  Similarly, in United States Gypsum, the Court noted that "certainly far more than a simple omission of the appropriate phrase from the statutory definition is necessary to justify dispensing with an intent requirement."  We have expressed similar concerns, stating that "we are guided -by the public policy that if criminal liability, particularly gross misdemeanor or felony liability, is to be imposed for conduct unaccompanied by fault, the legislative intent to do so should be clear."                        
    We conclude that the "catch all" language of section 609.02, subd. 9, which provides that proof of intent with respect to the numerous criminal statutes included in chapter 609 is an element of the crime when the words "know," "intentionally," or " with intent to" are used is not a sufficiently clear expression of legislative intent to dispense with it with respect to the felony level crime charged here. If it is the legislature's purpose to convict a student for a felony for the unknowing possession of a knife on school property, it should say so directly and unequivocally with respect to that specific crime and not with the convenient but far less specific "if we did not say it we do not mean it." 
      The public welfare nature of the offense charged here is also an important consideration in our analysis. Certain items of property, for example unlicensed hand grenades, by their very nature suggest that possession is not innocent because possession itself is demonstrative of intent. On the other hand, great care is taken to avoid interpreting statutes as eliminating mens rea where doing so criminalizes a broad range of what would otherwise be innocent conduct.  In Staples the Court held that lawful gun ownership fell into the second category, pointing to  the tradition of gun ownership and the fact that guns have not historically been considered of such a dangerous nature that their owners should be on notice that mere possession is a crime. Applying this analysis to the facts here, we observe that knives as common household utensils are clearly not inherently dangerous, as they can be used for a myriad of completely benign purposes--for example peeling an orange or sharpening a pencil--and are certainly not as inherently anti-social as illegal drugs and hand grenades. Moreover, mere possession of something that may fit the statutory definition of "dangerous weapon"  --for example, a paring knife or scissors--would not create a level of panic, even on school property, that a "reasonable person should know [possession] is subject to stringent public regulation …."  In many if not most cases prosecuted under a statute proscribing occurrences on school property, we note further, the accused will be a school-aged minor. 
     Thus we conclude that in light of our jurisprudential history requiring clear legislative intent to dispense with proof of mens rea and our heightened concern when it relates to felony level crimes, and because we believe the nature of the weapon here-a knife-was not so inherently dangerous that appellant should be on notice that mere possession would be a crime, respondent was required to prove that appellant knew he possessed the knife on school property as an element of the section 609.66, subd. 1d, offense charged. 
Holding
 We reverse the court of appeals decision and remand to the trial court to determine whether appellant had knowledge of possession of the knife while on school property.
 
Gilber, J. concurring

I concur with the result reached by the majority. However, I write separately to emphasize my concern about the majority opinion's new requirement that if the legislature intends to make a crime a strict liability offense, "it should say so directly and unequivocally." This new requirement deviates from our longstanding precedent relating to strict liability crimes that requires only that there be clear legislative intent to dispense with mens rea, rather than requiring a direct and unequivocal statement of intent to create a strict liability offense.. In effect and contrary to our precedent, the majority unnecessarily adopts a per se rule that absent a direct and unequivocal statement obviating the need to prove intent, no felony criminal statute can be interpreted to create a strict liability offense. This change in our law is an unnecessary departure where here, after looking for and failing to find an express statement, the majority engages in the very analysis which it declares is unnecessary: it looks at the statute as a whole and concludes that there is not clear legislative intent to enact a strict liability offense. 

CHAPTER FIVE
Banks v. Commonwealth, 586 S.E.2d 876 (Va. Ct. App. 2003), Opinion by: Clements, J.

Damon Lynn Banks was convicted in a jury trial of involuntary manslaughter. . . . On appeal, he contends the trial court erred in finding the evidence sufficient to sustain his conviction. We disagree and affirm the conviction. . . .

Facts

The evidence established that in the early morning hours of September 10, 2000, Banks and four other marines, Terrance Jenkins, Francisco Ortez, Khaliah Freeman, and Tory Benjamin, left the Coppermine Club in Petersburg, Virginia. As they walked down Washington Street in the direction of the Howard Johnson Hotel, the victim, Keith Aldrich, came up behind them. The marines stopped so that some of them could urinate, and Aldrich walked past them. The marines began to talk and joke with Aldrich. Aldrich joked back. Benjamin threw a twenty-ounce plastic coke bottle at Aldrich, who thereafter began walking in the middle of the street. Cars coming down the street honked and flashed their lights at him.

As the marines approached the intersection with Interstate 95 (I-95), Aldrich asked them if they were in the army. They told Aldrich they were in the marines, and Aldrich responded that he too was in the marines. Believing Aldrich was lying, Banks stood in front of Aldrich and began to question him about Marine Corps values and the chain of command. Aldrich tried to get around Banks, but Banks got in front of him again. When Aldrich put his hands up, Ortez tackled him and hit him in the face. Aldrich then stumbled and started running down the I-95 off-ramp toward the interstate. Banks ran after Aldrich. Benjamin and Freeman followed Banks, and Ortez and Jenkins remained at the top of the ramp.

Benjamin ran part way down the ramp after Banks. There, he observed Banks standing over Aldrich, who was “all balled up” on the ground in the middle of the road in a fetal position. Benjamin then saw Banks hit Aldrich in the face. At that point, Benjamin saw headlights approaching up the ramp and observed Banks “running to the side of the road.” Benjamin started going back up the ramp and then heard a “boom, boom.” Turning around, he saw Aldrich had been hit by a car. Benjamin returned to the other marines and told them that Aldrich had been hit by a car. Rejoined by Banks, the group then ran to the Howard Johnson Hotel. None of them contacted the police or called for an ambulance.

At the hotel, Banks admitted to Ortez that he had knocked Aldrich down after chasing him. He also admitted to Benjamin that he had hit Aldrich, saying Aldrich deserved it for lying about being in the marines.

The car that struck Aldrich was driven by Nina Ann Campbell. Campbell testified she was exiting off I-95, going thirty miles an hour, when all of a sudden she saw something “all balled up” in the middle of the off-ramp two feet in front of her. There were no streetlights illuminating the roadway. Observing “it was pitch black” at the time and that she “didn’t expect to see anything in the middle of the road,” Campbell stated it was too late for her to stop by the time she saw the object in the road, despite her last-second efforts to avoid it. Immediately after hitting Aldrich, Campbell stopped her car, determined that she had run over a body lying on the ramp, and found a nearby policeman.

Dr. William G. Gormley, the medical examiner who performed Aldrich’s autopsy, testified that Aldrich, who was found dead at the scene of the accident, sustained severe crushing injuries to his chest and thoracic area and had several abrasions on the side of his body, which Dr. Gormley described as “road burn.” Gormley concluded that the cause of death was “multiple blunt-force injuries to the chest” consistent with being run over by a car. Gormley could not give an opinion, based on the autopsy, to confirm whether Aldrich had been assaulted prior to being run over. He did opine, however, that the injuries were consistent with Aldrich being struck by the car while in a reclining position, rather than standing up. On cross-examination, Gormley testified Aldrich had a blood alcohol content of .12 percent. The legal limit for lawfully driving a motor vehicle was .08 percent. Based on this legal limit for intoxication, a general average indicator to correlate the effect of alcohol on judgment, Dr. Gormley said Aldrich’s consumption of alcohol was “likely to have had an effect [on his] judgment.”

Testifying in his own defense, Banks admitted he got “upset” and “angry” when Aldrich stated he was in the marines. He further admitted that, when chasing Aldrich, he tried to trip him but missed and fell himself. He got up and continued the chase down the ramp. Catching up to Aldrich, Banks “grabbed him and he fell” in the roadway. Banks then hit Aldrich in the face. Leaving Aldrich lying “in the middle of the road,” Banks started back up the ramp. He then heard the car strike Aldrich, but did nothing to help the victim and did not call the police.

Issue

Banks contends the evidence was insufficient, as a matter of law, to convict him of involuntary manslaughter. The Commonwealth, he argues, failed to prove beyond a reasonable doubt that his conduct amounted to criminal negligence or that it was the proximate cause of Aldrich’s death.

Reasoning

We conclude that assaulting Aldrich and leaving him lying apparently injured on the unlit exit ramp in the dark, with a vehicle approaching, was conduct so wanton and willful that it showed utter disregard for the safety of human life. Furthermore, a reasonable person would have known that these circumstances would likely lead to Aldrich’s injury or death. Accordingly, the evidence proved that Banks’ acts of commission and omission rose to the level of criminal negligence.

To convict Banks of involuntary manslaughter, the Commonwealth also had to prove beyond a reasonable doubt that Banks’s “criminally negligent acts were a proximate cause of the victim’s death.” . . .

Banks asserts that notwithstanding his role in the confrontation with Aldrich, the actual causes of Aldrich’s death were Ortez’s hitting Aldrich, which “sent him running down the expressway ramp”; the negligent driving of Campbell; and Aldrich’s own voluntary intoxication. Each of those acts, he maintains, was an independent, intervening cause of the victim’s death. Accordingly, he concludes, the Commonwealth failed to prove that his conduct was the proximate cause of Aldrich’s death. Again, we disagree.

Banks’ argument disregards the applicable principles of proximate cause. To be an intervening cause, the act in question must have been an event that the accused could not have foreseen. “An intervening act which is reasonably foreseeable cannot be relied upon as breaking the chain of causal connection between an original act of negligence and subsequent injury.” . . .

It is clear from the evidence in this case that Banks’s “negligent acts and omissions exposed [Aldrich] to the subsequent . . . act that ultimately resulted in his death.” Indeed, but for Banks’s assault on Aldrich, the decedent would not have been lying helpless in the middle of the exit ramp of I-95 at night. Banks himself admitted that, after catching Aldrich, knocking him down, and hitting him in the face while he was on the ground, he left him lying in the middle of the exit ramp.

It is also clear that Ortez hit Aldrich before Banks chased Aldrich down the ramp, assaulted him, and left him lying in the middle of the exit ramp. Thus, Ortez’s hitting Aldrich had no bearing on the “chain of causal connection between [Banks’s] original acts of negligence and [Aldrich’s] subsequent [death].” . . . Hence, Ortez’s hitting Aldrich does not constitute an independent, intervening cause.

For Campbell’s conduct to constitute an independent, intervening cause, as Banks suggests, Campbell’s driving on the exit ramp must have been an event that Banks could not have foreseen. It was readily foreseeable, however, that vehicles traveling on I-95 would use the off-ramp to exit the interstate and that a driver so exiting may not be able to see a “balled up” body in the roadway, because it was dark and the road was not lit.

Therefore, irrespective of whether Ortez’s hitting Aldrich or Campbell’s driving was criminally negligent or not, the evidence proved that Banks’s conduct was a proximate cause of Aldrich’s death. He is, thus, criminally liable.

Finally, we find no merit in Banks’s argument that Aldrich was to blame for his own death because he ran down a highway exit ramp in an intoxicated condition. The evidence did indicate that Aldrich had a blood alcohol level of .12. However,

contributory negligence has no place in a case of involuntary manslaughter, [and] if the criminal negligence of the [accused] is found to be the cause of death, [he] is criminally responsible, whether the decedent’s failure to use due care contributed to the injury or not. . . . Only if the conduct of the deceased amounts to an independent, intervening act alone causing the fatal injury can the accused be exonerated from liability for his or her criminal negligence. In such case, the conduct of the accused becomes a remote cause.

Here, as discussed above, the evidence makes clear that Banks’s negligent acts were not merely a “remote” cause of Aldrich’s death. While Aldrich’s level of intoxication may have affected his judgment in fleeing down the interstate exit ramp, the record plainly shows that it was Banks’s assault that left Aldrich lying in the road to be subsequently hit by an oncoming car.

Holding

For these reasons, we hold the trial court did not err in finding the evidence sufficient, as a matter of law, to prove beyond a reasonable doubt that Banks’s conduct amounted to criminal negligence and was a proximate cause of Aldrich’s death. Accordingly, we affirm Banks’s conviction of involuntary manslaughter.

Questions for Discussion

1. 
Is this case an example of a coincidental intervening act or a responsive intervening act?

2.
Did Aldrich’s inebriated condition and confrontation with the marines and running down the highway ramp constitute the legal or proximate cause of his death? Is it possible that he would have been hit by a car without Banks chasing and hitting him?

3.
Was Ortez the proximate cause of the victim’s death? What about Campbell?

4.
Did Banks reasonably believe that Aldrich would get up before he was hit by an oncoming automobile? What would be the result if Banks hit Aldrich and carried him to the side of the road, and Aldrich later wandered onto the street and was killed?

5.
Why did the Virginia court convict Banks of negligent rather than reckless homicide?

Compare and contrast Banks with People v. Kern.
People v. Kern, 554 N.E.2d 1235 (N.Y. 1990), Opinion by: Alexander, J.

Facts

Defendants were convicted, after a highly publicized trial, of manslaughter and other charges arising out of their participation in an attack by a group of white teenagers upon three black men in the community of Howard Beach in Queens. This so-called Howard Beach incident occurred during the early morning hours of December 20, 1986, after the three victims, Michael Griffith, Cedric Sandiford, and Timothy Grimes left their disabled car on the nearby Cross Bay Boulevard and walked into the Howard Beach neighborhood to seek assistance.

At the same time that Griffith, Sandiford, and Grimes left their car, a birthday party was being held in Howard Beach and was attended by approximately thirty teenagers, including defendants Kern, Lester, and Ladone, their codefendant Michael Pirone, and the individual who testified against them, Robert Riley. At approximately 12:20 a.m., Kern’s girlfriend, Claudia Calogero, left the party and was driven home by Salvatore DeSimone, accompanied by Lester and a fourth youth. As DeSimone turned the corner from Cross Bay Boulevard onto 157th Avenue, Griffith, Grimes, and Sandiford started to cross the street, heading toward the New Park Pizzeria. Calogero testified that three black men darted in front of the car, forcing DeSimone to stop suddenly. An argument ensued between the pedestrians and the occupants of the car. According to Calogero, Sandiford stuck his head into the car window and stared at the teenagers. According to Sandiford’s testimony, however, the occupants of the car stuck their heads out of the window and yelled, “N__, get [out of] the neighborhood.” Following that confrontation, the three men crossed the street and entered the pizzeria, while the youths continued on their way. After driving Calogero home, DeSimone, Lester, and the other youth returned to the party.

Robert Riley was sitting on the steps outside the house where the party was being held when DeSimone, Lester, and the other youth arrived. Lester shouted “There were some n__s on the boulevard; lets go up there and kill them.” A few minutes later, a number of youths, including Kern, Lester, Ladone, and Pirone, left the party to track down the three black men. DeSimone led the caravan of cars from the party to the New Park Pizzeria in his car with Lester and Ladone. Riley followed in his own car with three male teenagers and Laura Castagna, whom Riley intended to escort home. John Saggese followed the group in his car. Although Riley did not know in which car Kern and Pirone traveled, he testified that he observed the two when the group eventually arrived at the pizzeria.

Meanwhile, at approximately 12:45 a.m., Grimes, Sandiford, and Griffith left the New Park Pizzeria. At that point, the cars containing the teenagers pulled into the parking lot and the youths, with the exception of Laura Castagna, emerged from the cars. The group, wielding bats and sticks, confronted Griffith, Grimes, and Sandiford and yelled at them to get out of the neighborhood. Riley testified that Kern was banging a baseball bat on the ground as the teenagers formed a semicircle around the three men, who, according to Riley, were each holding a knife. According to Grimes, several of the youths were carrying bats and sticks, and one youth held “something that looked like an iron pipe.” Sandiford testified that he did not have a weapon and that he did not observe whether Griffith or Grimes displayed any weapons. Grimes testified that he pulled out a knife and held it in front of him as the youths approached. At that point, Sandiford was struck in the back by a bat. Although Riley never saw Kern swing the bat that Kern had been holding, he did testify that after Sandiford was struck, Riley grabbed the bat from Kern because he (Riley) could swing it “harder.” As Griffith, Grimes, and Sandiford fled across Cross Bay Boulevard, Riley, Kern, Ladone, Lester, Pirone, and several other youths gave chase.

Griffith, Grimes, and Sandiford each ran in a different direction. Grimes headed north on Cross Bay Boulevard and managed to escape his attackers. Sandiford was struck several times with bats and tree limbs as his assailants chanted “N__s, get . . . out of the neighborhood.” Sandiford was able to break away from the youths and was eventually joined by Griffith as they ran down an alleyway behind several stores parallel to Cross Bay Boulevard. The two men were followed by Kern, Ladone, Lester, Riley, Pirone, and two other youths. The alleyway ended at a three-foot-high barricade where it intersected with 156th Avenue. Both Sandiford and Griffith jumped over the barricade and made a left turn onto 156th Avenue. The group of teenagers followed approximately thirty feet behind, jumped the barricade, and continued the chase.

At the time, Saggese pulled up in the westbound lane on 156th Avenue, and after clearing the barricade, Riley got into the backseat. The car followed closely behind the youths on foot, who turned right on 90th Street, following Griffith. At the end of 90th Street, a three-foot-high guardrail separated that street from the Belt Parkway, a six-lane highway that runs east and west. Shore Parkway, a service road for the Belt Parkway that also runs east and west, partially intersects 90th Street at the guardrail and leads to Cross Bay Boulevard. The Saggese car, which had pulled ahead of the youths on foot, stopped three-quarters of the way down 90th Street. Lester ran to the car, grabbed a bat from Riley, and he, Riley, Kern, and Ladone ran toward the end of 90th Street after Griffith. Griffith jumped over the guardrail and ran onto the Belt Parkway. When the youths reached the guardrail, Riley observed Griffith run across the three eastbound lanes of the highway, jump the center median and enter the westbound lanes where he was struck by a car driven by Dominic Blum. Griffith was killed in the accident; his body was thrown a distance approximately 75 to 125 feet, and Blum left the scene without realizing that he had hit a person. He later returned to the scene of the accident and spoke to the police.

After the youths observed Griffith being struck by a car, Lester, Kern, and Ladone ran back toward 156th Avenue where they met up with two other youths. Riley, Pirone, Saggese, and another youth returned in Saggese’s car to the pizzeria, where they picked up Castagna and headed toward 156th Avenue.

Sandiford, who had managed to temporarily escape his assailants, was walking west on 156th Avenue when he was attacked from behind by the group of teenagers who beat him with bats and tree limbs. Sandiford testified that he managed to grab the bat being wielded by Lester as he pleaded with Lester not to kill him. At that point, a car pulled up, and, as its occupants approached, Sandiford released the bat, which Lester then swung at him, striking him in the head and causing blood to run down the back of his head. He further testified that he “[felt] like [his] brain . . . busted apart.”

Sandiford broke away from his attackers, who continued to chase him. The chase ended when Sandiford tried to climb a chain link fence that ran parallel to the Belt Parkway. The youths pulled Sandiford down from the fence, kicking and beating him with bats and tree limbs. Sandiford cried for help to Theresa Fisher, who was standing in the doorway of a house across the street. In response, Fisher called the police. A tape recording of her 911 call was admitted into evidence at the trial. The beating of Sandiford continued and the final attack was witnessed by George and Marie Toscano, who also called the police.

After his assailants left him, Sandiford was picked up by a police car on the belt Parkway and driven to the site where Griffith’s body was located, where he identified the body. He was later taken to the hospital and treated for his injuries. . . .

Issue

We also reject defendants’ contentions that the evidence adduced at trial was legally insufficient to support their convictions of second degree manslaughter and first degree assault.

Holding

Viewed in the light most favorable to the people . . . the evidence supports the jury’s finding that the defendants recklessly caused Griffith’s death, because they were aware of the risk of death to Griffith as they continued to chase him on 90th Street and onto a six-lane highway, they consciously disregarded that risk, and, in so doing, grossly deviated from the standard of care that reasonable persons would have observed under the circumstances. The evidence was also sufficient to support findings that defendants’ actions were a “sufficiently direct cause” of Griffith’s death, and that although it was possible for Griffith to escape his attackers by turning onto Shore Road rather than attempting to cross the Belt Parkway, it was foreseeable and indeed probable that Griffith would choose the escape route most likely to dissuade his attackers from pursuit. The evidence was sufficient to prove, beyond a reasonable doubt, that Blum’s operation of his automobile on the Belt Parkway was not an intervening cause sufficient to relieve defendants of criminal liability for the directly foreseeable consequences of their actions.

The evidence is also legally sufficient to support defendants’ conviction of first degree assault. Contrary to defendants’ contention . . . the evidence supports the jury’s determination that Sandiford suffered “serious physical injury” as a result of their attack upon him. Their determination that Sandiford suffered a “protracted impairment of [his] health” was supported by the testimony of Sandiford and the doctors who treated him that Sandiford suffered severe injuries to his back and right eye that affected him for nearly a year after the incident.

Questions for Discussion

1.
Explain why Griffith’s running onto the expressway did not constitute an intervening event that was the proximate cause of his death. Is it significant that Griffith chose to escape on Belt Parkway rather than Shore Road?

2.
Was Dominic Blum the proximate cause of Griffith’s death? If not, can you name the individuals who were the proximate cause of Griffith’s death?

3.
Is there a meaningful difference between the facts in Banks and Kern?
4.
Was this a hate crime?

CHAPTER SEVEN
United States v. Handlin, 366 F.3d 584 (7th Cir. 2004), Opinion by: Bauer, J.

Facts

Illiopolis, Illinois, a small town with a population of 916, was the site of a combustible criminal conspiracy that raged for a period of years. Between the years of 1991 and 1997, the area in and around this small town saw eight successful acts of arson and one failed attempt. It is a wonder that there was anything left standing in the area when the ashes finally settled. The story is as follows:

Late in 1990 or January of 1991, defendant James F. Handlin and Jack Skaggs purchased . . . what would be called J&J’s Company Store from Lawrence “Joe” Hamm. Shortly after gaining possession of the store, Handlin and Skaggs increased the insurance coverage on their new store.

Around this same time, Hamm purchased another convenience store/gas station and began operating it under the name Joe’s Company Store. The opening of Joe’s Company Store was bad news to its competition, Johnson’s Red Fox Grocery, which was located across the street from Joe’s. Johnson’s Red Fox Grocery erupted in flames on February 1 or 2, 1991. The fire was started by John W. “Billy” Rogers when he poured a quantity of gasoline down a roof vent. The gasoline was then followed by a lit road flare. Johnson’s Red Fox was leveled by the fire, and the insurance company paid the owners approximately $800,000. Rogers received $2,500 from Hamm for the arson job.

On February 16, 1991, after the insurance coverage had been increased, J&J’s was destroyed by fire. While separate investigations by the state fire marshal’s office and the insurance company were unable to determine the cause of the fire, Rogers’s testimony at the trial, which would commence much later, showed that Rogers and Danny Dennison were paid $500 to burn the store. The insurance company paid out a total of $51,000. Of these funds, Hamm received $42,000 . . . Handlin’s attorney received $2,500, and the balance was used for “clean up.”

After putting his direct competitor out of business, on August 15, 1991, Hamm hired Rogers to burn down . . . Joe’s Company Store. Unfortunately for Hamm and Rogers, the fire did not completely destroy the building. It turned out that the flare used to ignite the blaze caused a water pipe to rupture, and the escaping water extinguished the flames. Hamm made an insurance claim of $42,936 but was only paid $28,529. Because the building was not totally destroyed, Hamm refused to pay Rogers for his work. . . .

Business must have been good for a while, because there was not another fire for approximately three years, but on June 5, 1994, Rogers was paid $500–$600 by Hamm to burn down Granny’s Pub and Grub, another competitor of Joe’s Company Store. Although Rogers failed to level Granny’s Pub and Grub, he did succeed in causing extensive fire damage to the interior of the building. Granny’s insurance company paid out approximately $37,000. There was then another break in the setting of fires.

In 1996, Hamm and Handlin approached Rogers with a plan to prevent Green Oil Gas Station from competing with Joe’s Company Store. Located across the street from Joe’s Company Store, Green Oil had been newly remodeled with fiberglass-lined gas tanks, a new canopy, concrete, lighting, and a convenience store. Hamm and Handlin’s plan was to provide Rogers with a cordless drill, a drill bit, and two steel rods to extend the drill bit so that he could puncture the underground gas tanks. Rogers completed the plan and was paid $500 for his work after Handlin told Hamm of their success. Their success, however, was short lived. The owner of the Green Oil Gas Station repaired the tanks and stayed in business.

Having failed to eliminate his competition by more subtle means, Hamm reverted to the tried-and-true method of arson. Rogers was paid $1,000 to burn down Green Oil, and he did so in the fall of 1996. The loss was valued at nearly $175,000.

Later, in October 1996, Handlin approached two of his employees, Chad Bennett and James Clapp, and asked if they would be interested in setting fire to Habits and Vices Tavern. This bar was located about one block from Joe’s Company Store. They did not give an answer immediately, and when they did agree, Handlin told them it was too late. Rogers had beaten them to the punch. At the same time that Handlin solicited Bennett and Clapp to perform the arson, Hamm talked to Rogers. Rogers agreed to set fire to Habits and Vices Tavern for $1,000, and on October 1, 1996, he did so. Habits and Vices Tavern’s insurer paid out $160,000 as a result of the fire.

The conspirators then hatched yet another scheme to defraud their own insurance companies. In the fall of 1996, Handlin and Hamm approached Rogers with a plan to stage a vehicular accident. Rogers was to steal a rental truck from a Decatur business and ram Handlin’s and Hamm’s unoccupied and parked vans. Rogers refused to participate; apparently, the prospect of stealing a U-Haul during the daylight hours was too much risk for Rogers. Undaunted, Handlin went to the second-stringers, Clapp and Bennett, and discussed the same scheme. Clapp and Bennett agreed to participate.

In the evening hours of December 6, 1996, Clapp and Bennett stole a U-Haul rental truck from a Decatur business and drove it to a country road near Illiopolis. The plan was simple in its execution. Handlin’s van was parked just short of a stop sign, and Hamm’s van was parked directly behind Handlin’s. When Handlin gave the signal, Bennett accelerated to 55 mph and rammed the rear end of Hamm’s van. Handlin and Hamm called 911 to report the accident as Clapp and Bennett made their getaway. The 911 report was not the only one that Hamm and Handlin made. Hamm reported to his insurance company that he was hit while on a business errand, and the company paid him approximately $470,000. Handlin claimed that he suffered injuries as a result of the accident and received $40,000 from his insurance company. Clapp and Bennett were paid $1,000 by Handlin and promised that more would be paid when the insurance claims were settled.

Around the same time that the conspirators were planning and executing the staged vehicle accident, they were also planning to burn down Joe’s Company Store and Christine’s Lounge, another establishment located across the street from Joe’s Company Store (a particularly dangerous part of town it seems). Clapp, Bennett, Hamm, and Handlin met at a restaurant to discuss the plan.

A few days prior to setting the fires at Joe’s Company Store and Christine’s Lounge, Handlin, Clapp, and Bennett removed goods and furniture from Joe’s. On the night of December 12, 1996, Bennett and Clap set fire to Joe’s, while Rogers attempted to ignite a blaze in Christine’s Lounge. The idea behind setting fire to both buildings was to force the firefighters to choose which building they would save. Hamm assumed that the emergency response teams would attempt to extinguish the fire at Christine’s Lounge first, because there were antique cars inside. Rogers’s attempt to ignite a blaze within Christine’s was foiled this time due to a damp flare. Nevertheless, Joe’s Company Store was so extensively damaged that Hamm’s insurance company paid the policy limits in claims. Handlin paid Clapp and Bennett for their parts in the arson.

To “take some of the heat off” of Illiopolis, Handlin and Hamm hired Clapp and Bennett to set fire to the Corn Crib Tavern in Latham, Illinois, about fourteen miles from Illiopolis. After the tavern was completely destroyed, Handlin paid Clapp and Bennett $1,000 for the job. When Clapp and Bennett complained that they had been promised more, Handlin told them to take it up with Hamm.

Shortly after the conspirators had reduced the Corn Crib Tavern to ashes, they began to plan another scheme to steal two truckloads of cigarettes from W.F. Brockman and Company, a wholesale distributor of tobacco, candy, and paper goods. Handlin approached Bennett and Clapp with the plan. Clapp refused, but Bennett agreed to participate. Hamm then approached Rogers, who also agreed to participate in the theft. Handlin made two trips, one with Bennett, the other with Hamm and Rogers, to Brockman’s premises in order to case the area.

Early one morning in February 1997, Handlin, Bennett, and Rogers met near Brockman and Company. Handlin dropped Bennett and Rogers off within walking distance of the Brockman lot and then parked across the street as a lookout. Rogers and Bennett took longer than anticipated to hot-wire one truck. As a result, the plan to steal two trucks was ditched. Calling Handlin on their radio, Bennett and Rogers made sure that the front of the Brockman lot was clear. Hearing that it was, they attempted their getaway. Unfortunately (or fortunately, depending on the perspective), the act of hot-wiring loosened the steering wheel to such a point that it fell off when Rogers drove over a set of railroad tracks. Rogers lost control of the truck and ended up crashing into a ditch. Bennett and Rogers ran back to Bennett’s truck, which was parked nearby, and radioed Handlin with the news. The three drove back to Illiopolis empty handed. Empty-handed is how Rogers and Bennett left this job, because Hamm refused to pay them for their botched work.

The authorities must have noticed the fact that the area in and around Illiopolis was slowly being reduced to ashes, and in April 2001, the government convinced Bennett to cooperate with them. Wearing a wire, Bennett met with Handlin. Handlin [made various] inculpatory statements. . . . On July 11, 2001, Handlin, Hamm, Bennett, and Clapp were indicted. Handlin was charged with a total of eight counts, including conspiracy to defraud the United States, 18 U.S.C. § 371. . . . At the close of a six day trial, Defendant Handlin was found guilty of all the charges against him. . . . Handlin was sentenced to 180 months in prison and three years of supervised release, and he was ordered to pay $655,639.06 in restitution and $800 in special assessments. Defendant Handlin appealed.

Issue

Handlin first argues that the evidence showed multiple conspiracies as opposed to the one charged in the indictment. . . . The defendant was charged with conspiracy to commit arson and mail fraud. . . . An agreement need not be explicit; a tacit agreement may support a conspiracy conviction. The agreement may be proved by circumstantial evidence. . . .

Reasoning

As the number of individual incidents increased, so too did the evidence pointing to a single conspiracy. The evidence shows a conspiracy designed to generate income to the individuals involved by means of arson and mail fraud. Every single incident served to further the scheme, be it by generating money to the conspirators, wiping out competition, or covering up the existence and/or actions of the conspiracy. When viewed in light of this more specific purpose, it is clear that the co-conspirators embraced the common goal of the conspiracy and continued toward that goal over a period of years. . . .

Although all of the individual incidents are similar, they are not identical. However, the level of trust, cooperation, and delineation of duties among the various participants overcomes any doubt that this was anything other than a single, broad conspiracy. The conspiracy lasted for a number of years with a clear pattern of “doing business” and a small cast of characters. Either Handlin or Hamm would hire someone to do the more risky work. The hired individual would then be paid after the work was completed. In fact, by 1996 this process had solidified into Handlin hiring Rogers, Bennett, and/or Clapp to carry out the job. When the job was finished, Handlin would pay Rogers, Bennett, and/or Clapp. The evidence also shows that at least some of the fires were started in a similar manner—with a flare. This and other evidence shows, among other things, that the co- conspirators trusted each other enough to rely upon the promises made to each other; for example, to pay after work was completed or to supply an attorney if someone were to get caught. The long-term coordination is illustrated by the repeated use of the same individuals in the conspiracy over a number of years. Finally, there is a clear division of labor, which is shown by the fact that Hamm and Handlin acted as managers or foremen while Rogers, Bennett, and Clapp acted as employees of those managers.

Holding

Reviewing the evidence in the light most favorable to the government, as we must, we find that a reasonable juror could well have found the existence of a single conspiracy beyond a reasonable doubt.

Questions for Discussion

1. 
List the various criminal acts that compose the single conspiracy in Handlin. Why does the court conclude that there was a single conspiracy between the five defendants when not all of them were involved in the various criminal acts discussed in the case?

2.
What would you argue as defense counsel in support of the contention that there were multiple conspiracies?

3.
How would you rule as a judge in this case?

CHAPTER NINE
Butterfield v. State, 317 S.W.2d 943 (Tex Crim. app. 1958)

  The offense is driving an automobile upon a public highway while intoxicated; the punishment, thirty days in jail and a fine of $ 50. 
      It is conceded by appellant, in his brief, that the evidence is sufficient to sustain the conviction. It will not be discussed further than to say that, in addition to opinion evidence of the arresting officer and other witnesses for the State, an analysis of a sample of blood taken from appellant showed that it contained "3.5 milligrams of alcohol per c.c. of blood." 
      The sole claim of error is predicated upon the trial court's failure to submit as a defense that appellant drove his automobile upon a public highway because of necessity; that is, if the jury should find that he drove his automobile upon a public highway while intoxicated, but further found that he did so only for the purpose of seeking medical treatment for a serious head injury which he had sustained in his apartment, they should acquit.                                                                                                                                          
     We are aware of no such defense and decline to hold that an intoxicated driver of an automobile upon a public highway commits no offense if it be shown that a necessity existed or that it appeared to him to be necessary that he make the journey. 

The judgment is affirmed. 


Davision, J. dissenting 

Appellant was arrested about 2:30 o'clock, a.m., when the automobile he was  driving crossed over the street, after striking the curbing, and ran into a parking lot and guard rail. 
Appellant insisted that he was not intoxicated and that the accident occurred as a result of his weakened condition from loss of blood. 

The arresting officer testified: 

"He had a head injury which was bleeding, and he said someone had hit him. I had occasion to observe his speech and actions, and his speech was very incoherent, and he talked in a mumbling manner. He was very unsteady on his feet, and I could smell a strong odor of alcohol on his breath. In my opinion, the boy was drunk, very drunk. The boy told me he was going to the hospital and had asked directions at some filling station, so I took the boy to Royal Bates Humble Service Station and verified his story with the attendant there. Then I took him to the hospital for a blood test. He gave his consent for the blood test ….." 

According to appellant's testimony and that of one of his companions, corroborated in certain respects by others, he and the companion had engaged in drinking the early part of the night and the companion carried him to his (appellant's) place of residence, a garage apartment, about 1:45 o'clock a.m. As appellant entered his bedroom he received a lick on his head which rendered him unconscious. When he awoke, there was a pool of blood where he was lying on the floor. He realized he was bleeding from the wound and that he required immediate medical attention. He had no telephone in his apartment, and he lived alone. He decided to try to get to the hospital and was on his way when the wreck occurred as a result of his having fainted while driving. 
       Under such circumstances, appellant, by exception to the charge as well as by special requested charge, insisted that he was entitled to have the jury instructed to the effect that if he was driving his automobile in search of medical attention for his injury, which services were deemed necessary for that purpose, he would not be guilty. 

The trial court refused to so instruct the jury. 

The law has long recognized that a criminal offense may be excused if committed under necessity. Our law of self-defense in a murder case arises out of that necessity for self-preservation. Here, appellant, though drunk or intoxicated in his own home according to the state's contention, was violating no law. It is not unlawful for one to be drunk or intoxicated in his own home. According to his testimony, he was either assaulted or struck by some object, as a result of which he was injured, and the injury, together with the loss of blood, required his receiving immediate medical attention. He had no way to secure that medical aid except to go in quest of it by driving an automobile upon a public highway.   
      Appellant did not ask that the jury be instructed to return a verdict of not guilty under those facts. All that he asked was that the question be submitted to the jury for its consideration and if it believed that it was necessary, under the circumstances, for him to drive an automobile upon a public highway he would not be guilty of driving a motor vehicle while intoxicated upon a public highway. 
      My brethren refuse to permit a jury to pass upon that question, saying that no necessity could arise that might authorize one to drive a motor vehicle upon a public highway while merely under the influence of intoxicating liquor.  Suppose that, instead of being injured himself, his baby -- if he had one -- had accidentally swallowed poison or his wife had suffered a heart attack. My brethren say that appellant would have to let them suffer and die without medical attention, for he could not lawfully take them to a doctor or to a hospital in his automobile because he was under the influence of intoxicating liquor. 
     About the only reason I know of for refusing to permit one to drive an automobile over a public highway of this state under such conditions is because a humanitarian jury might find the accused not guilty.  It must be remembered that the offense of drunken driving is not an offense against either the person or the property of   another. No individual suffers any injury in the mere violation of that law. The offense is promulgated by the legislature as a protection of society. There are, however, times when the interest of society must be subordinated to the protection of individual rights.                                      
     Such is exemplified by the exemption from all traffic laws and regulations accorded ambulances and fire-fighting apparatus, which violate traffic laws in the course of duty. Such violation is excused because of the necessity arising from the need to aid some individual.   Indeed, the law recognizes the right of one to commit the crime of arson -- that is, the willful burning of the house of another -- if such is necessary to save another house from fire. 
     It occurs to me that it is sound logic and reasoning to say that if an ambulance driver can violate the traffic laws in order to render needed assistance to an individual, the individual can do the same for himself for his own safety under similar conditions. 
Of necessity, appellant's defense should have been submitted to the jury and the jury authorized to pass thereon. 

CHAPTER NINE
WAS JERRETT ENTITLED FOR THE JURY TO CONSIDER WHETHER HE WAS SUFFERING FROM PTSD? 

STATE V. JERRETT

307 S.E.2d 339 (N.C. 1983)

Issue                                                                                                                                                                                                    Was Jerrett entitled for the jury to consider whether his murder of Dallas Parson was a voluntary act? 

Facts                                                                                                                                                                                               Dallas Parsons and his wife, Edith Parsons, lived on a dairy farm in the Piney Creek Community near Sparta, North Carolina. Mr. Parsons' brother, Tom Parsons, and nephew, Tony Parsons, also lived at the residence. On that evening, Mrs. Parsons retired at around 11:30 p.m. Her husband, Tom Parsons, and Tony Parsons had gone to bed earlier.
    Before retiring Mrs. Parsons  locked the front door of the house, but she did not recall locking the back door. She then joined her husband in their bedroom. At around 3:00 a.m., Mrs. Parsons was wakened by gunfire and the lights in the bedroom being turned on. She heard her husband shout "Hey" and "Oh, God." She saw defendant standing by the bedroom door holding a gun in his left hand. His right hand was on the light switch. Defendant had shot Dallas Parsons. He then turned his gun on Mrs. Parsons and ordered her to come to him. Mrs. Parsons was screaming, crying and pleading with defendant not to shoot her. She repeatedly told defendant that he had killed her husband. Defendant again told her to come to him and Mrs. Parsons complied. Defendant then grabbed her by the arm, but at some point allowed Mrs. Parsons to dress.                                                         
     Defendant picked up a box of .22 caliber cartridges from a chest of drawers in the bedroom and said, "That is what I am looking for."                                                                      
       Tom Parsons called from his room and asked what was going on. Defendant dragged Mrs. Parsons across the hall to Tom's room and pushed the door against Tom's body. He then pushed his gun around the door and demanded that Tom give him his wallet and  money. Mr. Parsons gave defendant approximately three dollars in change. In compliance with defendant's order, Tom remained in his room.

     Mrs. Parsons then pleaded with defendant to allow her to call the rescue squad. He refused, but agreed to make the call himself. Defendant went to a phone in the kitchen and dialed a number. He told the person he was speaking with to come to the Parsons' residence. He then asked Mrs. Parsons, "What Parsons?" She replied, "Dallas," and defendant relayed this information. He also stated, "You will have to find that out for yourself." 
     Defendant then took Mrs. Parsons back to her bedroom to get her husband's wallet. She gave defendant approximately eight or nine dollars from the wallet. Defendant and Mrs. Parsons then went outside to the Parsons' automobile but Mrs. Parsons was unable to find the keys. Defendant forced Mrs. Parsons back to the bedroom and obtained the car keys from Dallas Parsons' pants pocket. While in the bedroom, Mrs. Parsons saw that her husband's leg was hanging off the bed. Defendant told her not to touch him. Despite this warning, Mrs. Parsons put her husband's leg back on the bed and put the sheet and blanket over  his wound.
     Mrs. Parsons and defendant again left the house. Before they entered the car, defendant pulled Mrs. Parsons over to the porch and picked up a blue jean jacket and a milk jug which was half full of a liquid substance. As they returned to the car, defendant told Mrs. Parsons that he was going to drive but she convinced him to allow her to drive. Defendant sat in the right front passenger seat and held his pistol in his left hand pointed toward Mrs. Parsons. He told her that he wanted to go to Tennessee, but Mrs. Parsons disregarded his instruction and drove the car in the opposite direction toward Sparta.
    After a short time, Mrs. Parsons told defendant that the car did not have enough gas and that the needle was on empty. As they passed a station defendant said, "Damn you, you passed the gas station." Mrs. Parsons told him that the only place that sold gas that late in Sparta was "The Pantry." He accused her of lying but permitted her to continue to drive toward "The Pantry." In route, defendant told Mrs. Parsons to slow down because she might attract attention. He also told her to dim the dashboard lights. Before they reached "The Pantry," they met a rescue vehicle  with its emergency lights on heading toward the Parsons' residence. When they arrived at "The Pantry," Mrs. Parsons turned the automobile into the parking lot and pulled up to the gas tanks. The lot was well-lighted and Mrs. Parsons saw a marked police car parked near the door. Defendant told Mrs. Parsons that she would pump the gas. She told him that they would have to pay for the gas before the clerk would turn on the pump. He accused her of lying but she assured him she was telling the truth. Defendant and Mrs. Parsons then left the car and walked toward the store. Mrs. Parsons was walking in front of defendant. Defendant had put the pistol in his shirt right above his belt. As Mrs. Parsons walked toward The Pantry, she saw Officer Caudle standing in the store at the counter.
       Officer Caudle saw defendant and Mrs. Parsons walking toward the store entrance. Defendant was approximately two feet behind Mrs. Parsons, walking with his head down. Mrs. Parsons was holding her hands in front of her in a prayer-like position. As she neared the door and entered, she was repeating the words, "He's got a gun" and "He's going to kill me."
     Defendant came through the door with his  hand over his stomach and still looking down. When defendant looked up and saw Officer Caudle, he looked away and went up to the counter. Mrs. Parsons walked toward Officer Caudle and said in a low voice that defendant had a gun in his waistband area. Caudle stepped around her and went to the end of the counter. Mrs. Parsons continued to walk to the back of the store where she locked herself in a storage room.
     Officer Caudle then approached defendant who was talking to the store clerk, Mrs. Mildred Pratt, about purchasing gasoline. Caudle asked defendant for his identification and driver's license. Defendant twice asked Caudle "Why?" before producing his license. Caudle then started to search defendant, who seemed surprised. He asked Caudle two or three times why he was being searched and told Caudle that he had no right to search him. Upon being asked if he had a gun, defendant replied affirmatively and turned his pistol over to the officer. Defendant was then arrested for carrying a concealed weapon and was taken to the patrol car.
      Mrs. Parsons told Mrs. Pratt that defendant had shot and killed her husband, and Mrs. Pratt relayed this information to Officer Caudle. Caudle  thereupon put handcuffs on defendant who asked why Caudle was doing this. Caudle told defendant that "this lady" [Mrs. Parsons] said that he [defendant] had "shot and killed her husband." Defendant replied, "You can't pay any attention to her. She is half crazy."

Defendant testified in his own behalf. We summarize his testimony as follows:

On the night of 20 July 1981, he was at Delmer Bowens' house and left with the intention of going to Bessie Royal's house. On his way to the Royal house he fell in a creek. The next thing he remembered was walking into "The Pantry" and seeing the officer. Following his service in Vietnam he experienced blackouts, one being while he was still in the service and stationed in Germany. On that occasion he left his barracks and went downtown to talk to a friend. He stayed with the friend until three o'clock a.m. and then started back to the barracks. He recalled walking out the door, but the next thing he remembered was being two miles from the barracks at around 7:00 a.m. He had no recollection of what had transpired during the four hours between 3:00 and 7:00 a.m.

Some two years after he left the service, he was driving his car one night  in Maryland. The next thing he remembered was waking the next morning in his bed in his parents' home. He looked out at his car and saw that the whole right side was damaged. He had no idea what had happened.

He had another blackout while visiting his mother. He was talking with his family and suddenly he didn't know what happened. His mother later told him that he got up and "went at [his] sister and pushed her down." He recalled seeing his mother's face and when he regained consciousness he saw his sister on the floor of the kitchen. He did not remember anything about pushing her down. He had not experienced blackouts prior to his tour of duty in Vietnam. While he was in Vietnam, he was exposed to "Agent Orange," a defoliant used in that region. Defendant further stated that he was examined in Newport News, Virginia for the effects of Agent Orange and was diagnosed as exhibiting symptoms of exposure to the defoliant.

Defendant's mother testified that after he returned home from the service, he experienced numerous blackouts during which he would "throw a fit or something." Afterwards she would tell him about it and he would say that he did not remember the incident. 

     Defendant's father also testified that he had observed defendant on at least a half dozen occasions during which defendant was experiencing blackouts. Two psychiatrists were called by defendant as witnesses. Dr. Groce, who examined defendant pursuant to a court order at Dorothea Dix Hospital, testified that he conducted a variety of tests on defendant; that he was familiar with a psychiatric disorder typically found among Vietnam veterans referred to as post-traumatic syndrome; that he did not diagnose defendant as suffering from this malady; and that in his opinion defendant would have been capable of forming the intent to commit the acts with which he was charged. His diagnosis was that defendant was suffering from (1) an adjustment disorder with depressed moods, and (2) episodic alcohol abuse.
     Dr. Goode, a psychiatrist at the Bowman Gray Medical Center, testified … that he examined defendant at the courthouse pursuant to a court order; that he had reviewed Dr. Groce's report but felt that the tests conducted at Dix Hospital were inadequate to eliminate a complex partial seizure as a diagnosis of defendant's condition; and that extensive tests including a "CAT"  scan would be necessary to make a proper diagnosis. Following the testimony the trial court refused to admit most of Dr. Goode's proffered testimony.

The jury returned verdicts of guilty of felony murder, armed robbery of Tom Parsons, armed robbery of Edith Parsons, first-degree kidnapping, and felonious breaking and entering.

A sentencing hearing was held  following the first-degree murder conviction. The evidence presented by defendant tended to show that he had never been convicted of a serious crime. He was once convicted of "drinking in public" in Virginia. Defendant's employer, Mr. Kennedy, testified that defendant was a hard-working employee and that he had a good reputation. Two friends of defendant and his family from Maryland also testified. The essence of their testimony was that defendant experienced a decided personality change after returning home from Vietnam. He was depressed and troublesome and began drinking. Prior to his time in the service, defendant was a law-abiding citizen. He was described as a very likeable boy with a good reputation. He had also attended church regularly.

Johnny Coffin, who worked with defendant, testified that defendant lived with him for eight months. During this time defendant worked regularly, but drank intoxicants.

Three jailers at the Alleghany County jail also testified. Their testimony tended to show that during his incarceration, defendant was a model prisoner; that while he was in jail awaiting trial, defendant spent a great deal of time praying, reading the Bible and drawing religious pictures.

The State presented no evidence at the sentencing hearing.

The trial court submitted two aggravating circumstances:

1. Was the murder committed for pecuniary gain?

2. Was this murder part of a course of conduct in which the defendant engaged and did that course of conduct include the commission by the defendant of other crimes of violence against another person?



The trial court submitted the following mitigating circumstances:

1. Does the defendant at the age of 33 years have no significant history of prior criminal activity?

2. Was the murder committed while the defendant was under the influence of mental or emotional disturbance?

3. Was the defendant's capacity to appreciate the criminality of his conduct or to conform his conduct to the requirements  of law impaired?

4. Did the defendant call the ambulance for assistance of Mr. Parsons while at the Parson residence?

5. Did the defendant submit to arrest without resistance when approached by the police at the Pantry?

6. Did the defendant exhibit good conduct and act as a model prisoner while incarcerated in the county jail?

7. Did the defendant have a low IQ, it being 73?

8. Did the defendant exhibit religious beliefs and practices since being incarcerated in the county jail?

9. Was the defendant exposed to combat, chemicals, and stressful experiences while in Viet Nam?

10. You may consider any other circumstance or circumstances arising from the evidence which you deem to have mitigating value.



The jury found beyond a reasonable doubt that both aggravating circumstances existed and that these were sufficiently substantial to call for the imposition of the death sentence. The jury also found that seven of the ten mitigating circumstances (numbers 1, 4, 5, 6, 7, 8, and 9) existed. The jury did not indicate answers to numbers 2, 3, and 10. The jury also found beyond a reasonable doubt that the aggravating circumstances outweighed the mitigating circumstances and recommended that defendant be sentenced to death.

The trial court sentenced defendant to die for the felony murder of Dallas Parsons. Since the underlying felony was armed robbery, the convictions of armed robbery of Tom Parsons and Edith Parsons were arrested.

In the first-degree kidnapping and the felonious breaking and entering convictions, the trial court found as a mitigating factor that defendant had no record of criminal convictions or a record consisting solely of misdemeanors punishable by not more than 60 days imprisonment. The court found as aggravating circumstances that defendant was armed with or used a deadly weapon at the time of each crime; that a lesser sentence would depreciate the seriousness of each crime; that the sentence imposed for each crime was necessary to deter others from committing the same crime; and that defendant engaged in a pattern of violent conduct which indicated a serious danger to society. The court imposed a sentence of 40 years imprisonment (the maximum allowed) for the first-degree kidnapping and a sentence of 10 years imprisonment (the maximum allowed) for the felonious breaking and entering.
  

Reasoning

    Defendant next assigns as error the trial court's refusal to instruct on the defense of unconsciousness.

    Although the trial judge failed to give the requested instruction, he did instruct the jury as follows:

Now, Members of the Jury, it would also be your duty to return a verdict of not guilty if you are satisfied from the evidence that the defendant was suffering from blackouts at the time of those alleged offenses and that the defect so impaired his mental capacity that he either did not know the nature or quality of those acts as he was committing them and if he did know, he did not know those acts were wrong, it would be your duty to return a verdict of not guilty.



      The rule in this jurisdiction is that where a person commits an act without being conscious thereof, the act is not a criminal act even though it would be a crime if it had been committed  by a person who was conscious. The defense, while related to insanity, is different from insanity inasmuch as unconsciousness at the time of the act need not be the result of a mental disease or defect. Unconsciousness, sometimes referred to as automatism, is a complete defense to a criminal charge.  This is so because "[t]he absence of consciousness not only precludes the  existence of any specific mental state, but also excludes the possibility of a voluntary act without which there can be no criminal liability." Unconsciousness is an affirmative defense and the burden is on the defendant to prove its existence to the satisfaction of the jury. 
     The State takes the position that the only evidence that defendant suffered from a blackout in the morning hours of 25 July 1981 is his own self-serving and uncorroborated testimony. The State urges us to adopt the rule formulated in Bratty v. Attorney General for Northern Ireland, All E.R. 3 (1961) 523, and quoted in State v. Caddell, 287 N.C. 266, 288, 215 S.E. 2d 348, 362 (1975), that:

The evidence of the man himself will rarely be sufficient unless it is supported by medical evidence which points to the cause of the mental incapacity. It is not sufficient for a man to say "I had a black-out:" for "black-out" as Stable, J., said in Cooper v. McKenna [1960]"is one of the first refuges of a guilty conscience and a popular excuse." The words of Devlin, J., in Hill v. Baxter [1958], 1 All E.R. at p. 197 [1958], 1 Q.B. at 285, should be remembered:

"I do not doubt that there are genuine cases of automatism and the like, but I do not see how the layman can safely attempt without the help of some medical or scientific evidence to distinguish the genuine from the fraudulent."

      We are cognizant of the fact that in State v. Caddell, this Court, relying on Bratty, questioned whether the uncorroborated  and unexplained testimony of a defendant that he was unconscious at the time the alleged crime was committed was sufficient to require an instruction on the defense of unconsciousness. We need not determine, however, whether Mercer was correctly decided because here there was corroborating evidence tending to support the defense of unconsciousness. In addition to the testimonial corroborating evidence, defendant's very peculiar actions in permitting the kidnapped victim to repeatedly ignore his commands and finally lead him docilely into the presence and custody of a police officer lends credence to his defense of unconsciousness.                              Holding
We therefore hold   that the trial judge should have instructed the jury on the defense of unconsciousness. The instruction given by Judge Rousseau referring to defendant's blackouts amounted only to a partial instruction on the defense of insanity and did not explain the law of    unconsciousness or apply that law to the facts of the case. 5
Questions for Discussion

1. What facts are consistent with Jerrett’s claim that he was “blacked out” during his criminal episode?                                                                                                                          2.  What facts are inconsistent with the prosecution’s contention that Jerrett’s criminal conduct was voluntary?                                                                                                                3.   As a juror would you find that Jerrett acted in an involuntary fashion?

Chapter Nine: Intoxication

WAS THE DEFINDANT INVOLUNTARILY INTOXICATED?

PEOPLE V. HOLLOWAY                                                                                                           164 Cal.App.4th 269 (2008)
Opinion by: Kane, J.
Issue                                                                                                                                                                               Defendant Ricky Jay Holloway caused two separate accidents when he drove into oncoming traffic, leaving one driver with serious and extensive injuries. Defendant appeared intoxicated and blood tests revealed he had three prescription medications in his system. He was convicted of driving under the influence and causing bodily injury, driving with a suspended license, driving under the influence, and hit-and-run driving. On appeal, he raises numerous contentions, but we address only one. We find merit in his contention that the trial court erred by failing to instruct on the defense of involuntary intoxication due to prescription medication. We will reverse and remand.
Facts                                                                                                                                                                                              Defendant was charged in two separate pleadings, one for each accident, and the two cases were consolidated for trial. In the first pleading, defendant was charged with driving under the influence and causing bodily injury  and misdemeanor driving with a suspended license. The information further alleged, as to count I, that defendant personally inflicted great bodily injury and injured a second victim.  As to count II, the information further alleged defendant had suffered two prior convictions for driving with a suspended license in 2005 and 2006.
    A second complaint charged defendant with misdemeanor driving under the influence; count I), misdemeanor driving with a suspended license, and misdemeanor hit-and-run driving. As to count II, the complaint further alleged defendant had suffered two prior convictions for driving with a suspended license in 2005 and 2006. 
     Defendant admitted the prior conviction allegations. The jury convicted him of all charges and found true the remaining allegations. The trial court sentenced defendant to six years in prison, as follows: the midterm of two years for driving under the influence and causing bodily injury, plus a three-year enhancement for personal infliction of great bodily injury and a one-year enhancement for injury to a second victim. The court imposed concurrent one-year terms on the misdemeanor counts.
     About 7:50 a.m. Sunday morning, August 20, 2006, Louis Dias was on his way to Orchard Supply in Sonora. He was driving a full-size, half-ton pickup truck on Greenley Road, going about 20 or 25 miles per hour. As he was following the curve of the road, he noticed a white Ford Expedition headed in his direction. The Expedition was speeding and crossing into his lane, coming right toward him. He knew the Expedition was going too fast to stay in its lane. It was leaning and he thought it might roll. The driver did not even try to control or turn the Expedition. There was no way Dias could get out of the way and he knew the Expedition would hit him head-on, so he quickly looked in his rearview mirror, turned his wheel hard and threw his body to the right. The Expedition hit the truck's front left panel, smashing the driver's door and separating the truck from the rear part of the chassis. Dias, who was wearing his seatbelt, was not injured, but his truck was totaled.
     Dias sat in his truck, not believing what had just happened. He thought the Expedition must have stopped because it had hit him so hard, but he looked around and saw no one. He heard a noise fading away and he assumed the Expedition had driven on. When Dias got out of his truck, he saw a gouge in the asphalt that went up over the hill. He realized that despite being badly damaged and dragging something, the Expedition had not slowed down at all.
     Brandon Babbitt was traveling in a car about 300 feet behind Dias's truck. He saw the Expedition going much faster than the posted 25-mile-per-hour speed limit. He estimated its speed at about 60 miles per hour. He saw the Expedition swerving into the opposing lane and he thought it would hit the truck. When it did, he heard screeching and debris coming off the truck. After the collision, the Expedition slowed down slightly but continued toward Babbitt. It was still going about 60 miles per hour. Babbitt was able to turn off the road to get out of its way. As the Expedition passed by him on the wrong side of the road, he heard a scraping sound. He went to make sure Dias was okay.
     Jennifer Lavender, a certified nursing assistant, was about to unlock her car in the hospital parking lot adjacent to Greenley Road. She saw the Expedition, which she thought was going about 60 or 70 miles per hour, run into the truck. She thought it would stop then, but it continued at the same or greater speed; it did not seem to slow at all. It was fishtailing all over the road, making a loud scraping noise and throwing sparks as it headed over the hill. Then she heard a huge explosion. She went to the truck to check on Dias.
     Shane Tipton worked as a physician's assistant at the hospital. He was sitting in his office, looking out on Greenley Road. He was dictating reports when he heard a loud scraping sound that resembled the sound of a snowblower scraping the road. He stood up and saw the Expedition coming up the road dragging the left end of its front bumper. He thought it was going about 30 or 35 miles per hour, although it was difficult to estimate. The driver seemed to have trouble controlling the front end. The Expedition  crossed completely into the opposing lane and ran directly into a purple PT Cruiser. The driver of the Expedition seemed to make no attempt to stop or slow down, other than a last-minute swerve to avoid the collision. The impact happened very quickly. The Expedition's rear end came off the ground and the PT Cruiser was turned horizontally against a fence.
      Tipton called 911 and went to the crash site, which was about one-quarter of a mile away. Another man was already on the scene and he told Tipton that the driver of the Expedition seemed okay but the driver of the PT Cruiser was in bad condition. Tipton looked into the Expedition and saw defendant moving around and trying to get out the passenger door because the driver's side was damaged. Tipton told defendant to stay where he was, but he was determined to get out of the vehicle. Defendant seemed to be in a fog or “a bit of in a stupor for the situation.” Defendant did not ask Tipton whether anyone was hurt or what was going on. Defendant got out with his cane and propped himself against the backseat. The other man at the scene helped defendant to the curb, where he sat for a few minutes. Then he got up, opened the Expedition's hatch and started unloading his bagged groceries onto the ground. His milk was spilling and he was trying to salvage his groceries. In Tipton's opinion, defendant's behavior seemed inappropriate and very unusual under the circumstances.
     Darrin Ray, the driver of the PT Cruiser, was badly injured and a little girl in the backseat was screaming. Tipton could not help Ray because he was pinned in the car. Ray's daughter suffered some abrasions on the sides of her neck that were probably caused by the seatbelt harness. Ray's femur, tibia and talus were broken, his lung punctured and his pelvis shattered. 
     California Highway Patrol Officer Pittman responded to the first crash scene about 8:00 a.m. Dias's truck was blocking the lane. It was disabled to the extent that it could not even be pushed out of the road. Fifteen or 20 minutes later, Pittman approached the second accident about one-quarter mile from the first accident. Pittman noticed a gouge in the asphalt between the two accidents. It appeared that the Expedition had been damaged in the first accident and had dragged something in the road. In Pittman's opinion, a typical driver would have noticed he was dragging something in the road that was loud enough to be heard across the street. He believed that dragging such an object could have made the vehicle difficult to control. Pittman saw the Expedition facing north in the southbound lane. The purple PT Cruiser was off the road, facing west. The vehicles had been in a head-on collision and both had sustained extensive damage. Pittman believed the collision had occurred at a fairly high speed. The driver's side of the PT Cruiser was crushed and emergency personnel were trying to extricate Ray from his vehicle with hydraulic jaws. His daughter had already been taken from the scene. It took about 45 minutes to remove Ray. He was transported by air to the hospital, where he underwent emergency surgery.
     Meanwhile, defendant was milling about around the Expedition. Pittman observed he was wearing pants, a shirt and a baseball cap. He had a slipper on one foot and a sock on the other. He looked disheveled and not dressed to be out and about. At this point, about 25 minutes had transpired since the accident. Pittman approached defendant and determined he had no apparent injuries. Pittman, who was specially trained in the recognition of the signs and symptoms of drug use, immediately noticed defendant was having great difficulty functioning and standing, even with his cane, so Pittman asked him to sit down on the curb. Pittman asked defendant if he was the driver of the Expedition and told him he needed his registration and insurance information. Defendant provided his identification card. He seemed confused and unsure about the collision. Defendant said he did not know about the collision. Pittman was uncertain whether defendant was aware it had occurred.
     Defendant eventually told Pittman he had been driving 25 miles per hour when the other car came into his lane, causing him to swerve to avoid it. Pittman pointed out that the Expedition was in the opposing lane of traffic. Defendant was evasive and avoided answering Pittman's questions. He did say he was driving home from the store and he knew nothing about the first accident.
     Pittman observed that defendant's speech was extremely slurred and his eyes were very droopy. He had horizontal gaze nystagmus and his pupils were constricted and nonreactive to light. His hands were very shaky and he  refused to perform the finger-to-nose test. Pittman suspected defendant was driving while impaired, although there was no sign he had consumed alcohol. Pittman asked defendant whether he had taken any prescription drugs. Defendant was evasive, then said he had a bone disease. Pittman asked him if he took medication for it. Defendant looked down and did not answer, even though Pittman asked several times. Defendant finally said he was taking some blood pressure medication. He did not mention any other medication. After Pittman determined defendant had objective symptoms of drug intoxication, he arrested him.
     Defendant was adamant that he was not going to the hospital. Pittman tried to convince him to ride to the hospital in an ambulance, but he refused. He remained obstinate so Pittman put him in his car and took him to the hospital.
     At the hospital, Pittman continued his testing of defendant. Pittman did not ask defendant to perform the psychophysical tests that included standing and walking because he was unsteady and Pittman believed he might fall down and injure himself. Defendant was very obstinate and did not want to cooperate with Pittman. Defendant's pupils were constricted and did not react to changes in light. His eyes also exhibited a lack of convergence, an inability to track a stimulus onto the bridge of his nose. He continued to exhibit horizontal gaze nystagmus.
     According to Pittman, a lack of convergence is a symptom of depressant drugs, inhalant drugs, PCP and cannabis. Pupil constriction is very common in someone taking a narcotic analgesic, such as Vicodin. Droopy eyelids are a symptom of depressant drugs and narcotic analgesics. Overall, defendant's symptoms led Pittman to conclude defendant was under the influence of a narcotic analgesic and it was unsafe for him to drive a vehicle.
     Defendant's blood, drawn at the hospital, was found to contain three prescription drugs: Soma (carisoprodol), Klonopin (clonazepam), and Vicodin (hydrocodone). According to Ronald Kitagawa, a forensic toxicologist, all three drugs are central nervous system (CNS) depressants, although each has a distinct purpose.
     Soma is often used as a muscle  relaxant for those suffering from lower back pain. The most common side effects of Soma are sedation and loss of coordination. Others included dizziness, disorientation, weakness, and visual disturbances such as horizontal gaze nystagmus. These effects would influence a person's ability to process information while driving and also his ability to track, resulting in drifting and weaving. Klonopin is an antiseizure  medication. Because it is a benzodiazepine, it depresses the CNS. It has similar side effects to Soma and it would have a similar effect on a person's ability to drive. When a person starts taking Soma and Klonopin, the side effects might be more pronounced. Vicodin is a narcotic analgesic used to treat moderate to severe pain. Although it is also a CNS depressant, at therapeutic doses it does not usually cause the same side effects as Soma and Klonopin. A normal dose of Vicodin would not cause many adverse effects. When taken with other CNS depressants, however, its use could have an additive effect. For example, when taken with alcohol, it could cause sedation and poor coordination. In general, these medications could have an additive effect if taken together. A tolerance to all three drugs would occur over time.
     Kitagawa opined that defendant's unreactive pupils might have been caused by Vicodin. Nonconvergence is a symptom of either Soma or Klonopin, although it is not a common one. Defendant's inability to perform the balance, walk-and-turn, and one-leg-stand tests could have been a result of loss of coordination due to Soma and/or Klonopin. His slurred speech could have been caused by any of the drugs, but in particular Klonopin, although defendant would have built up a tolerance to Klonopin.
     In light of the drug levels in defendant's blood and his symptoms described in the police report, Kitagawa believed defendant was under the influence of one, two or all three of these drugs. If defendant was weaving as he drove, the drugs were affecting his driving and he was driving impaired. On cross-examination, Kitagawa agreed that he could not conclude based on the toxicology report alone whether defendant was impaired to drive a vehicle. Kitagawa's opinion was based on both the toxicology report and Pittman's observations.
    Defendant and his wife, Donna, had been married for 12 years. They lived in an apartment on Greenley Road in Sonora with  their teenaged son. Defendant had suffered from degenerative disc disease for their entire marriage and had been walking with a cane for about four years. He also had emphysema and chronic bronchitis. He used a motorized scooter to go to the store and to get around. He had not driven a car since the summer of 2005 because his license had been revoked. He and Donna owned two cars—a Ford Expedition and a Toyota Celica—but only Donna drove them. Early in the summer of 2006, Donna's father came to live with them because he was terminally ill and needed care, which defendant and Donna provided. About two or three weeks before the accidents, Donna's father fell and broke his hip. He was in the hospital for several days, then returned to defendant and Donna's apartment. From that point, he worsened quickly and required 24-hour care. He stayed in a hospital bed in the living room and defendant and Donna began taking night and day shifts to care for him. Their schedules and their lives changed. Donna would go to bed at 9:00 p.m. and defendant would care for Donna's father from 9:00 p.m. to 7:00 or 8:00 a.m. Then he would go to bed and Donna would take over. During these two or three weeks, defendant's behavior changed. He was not sleeping well and he was tired. He was acting strangely and he did not always seem to know what he was doing.
    Sometimes Donna and defendant would be conversing and suddenly defendant would just stare at Donna. It was as though Donna was suddenly talking to herself and defendant was blacked out. Defendant seemed not to understand what she was saying. He did not even acknowledge that she was speaking to him. During these episodes, he would have a blank look of confusion on his face, but he was awake and able to move around. These episodes could last an hour. Sometimes, defendant would go into the bedroom to lie down.
     On one occasion, Donna was talking to defendant when he just turned around and walked down the hall. Then he fell and hit his head on the wall, leaving a hole in the wall. When he woke up, he asked what had happened to the wall. Donna told him and he denied it. He believed their son had kicked the wall.
    On another occasion, Donna and her friend were inside the apartment when they heard a crash. Donna jumped up and ran outside. Defendant had tipped his motorized scooter and was lying under it. Donna lifted the scooter off of him and took  him back in the house.
     These episodes occurred frequently during the two or three weeks after the schedule change. Defendant had experienced a few episodes before the schedule change, but they became more frequent afterward. When Donna discussed the episodes with defendant, he had no memory of what had happened.
     Defendant's sister, Kathy, who lived in Valley Springs, tried to visit defendant every other week. She knew he and Donna were not feeling well. They were both very tired and they were not eating or sleeping properly. Defendant was very stressed about Donna's father's illness. Kathy had noticed defendant had not been himself. He had become forgetful and was misplacing things.
    On August 19, 2006, the day before the accidents, Kathy decided to bring them some homemade soup. Kathy arrived at their apartment around noon. She knocked, but no one answered the door. She went in and saw Donna sleeping in the chair next to the couch, where Donna's father sat in hospital clothes. Defendant was in the bedroom, sleeping in a chair next to the bed. She woke defendant up and offered to take him to the store because neither he nor Donna were driving. He agreed and began getting some money together.  He gathered about $ 40 in cash and about $ 20 on some type of debit card. When he and Kathy arrived at the grocery store, defendant got a cart. He spoke to some people he knew and placed his groceries in the cart. He was moving more slowly than Kathy wished because he was looking for sales and trying to determine how much he could afford. He picked out some bacon, two gallons of milk, two loaves of bread, ice cream, lunch meat and other items. He seemed fine as he was shopping. When he was finished, they got into the checkout line. Kathy unloaded the cart while defendant chatted with some people behind him in line. The groceries amounted to about $ 60, so they knew they had enough money. Defendant gave the cashier $ 40 and told her he had $ 20 on the card. He swiped the card, but could not remember the four-digit personal identification number (PIN). The cashier told him he needed to remember it because he would only get three attempts. He tried to reenter the PIN and got it wrong again. Kathy was getting impatient with him and told him to hurry because they were holding up the line. Defendant tried to tell Kathy the PIN, but he could not. He became confused and went blank. A lady  behind them said he looked pale. He was saying things, but Kathy could not hear them. Then his head went back and his eyes rolled back in his head; he was about to fall. He seemed to be asleep. Kathy asked for help and two men from the line helped her move defendant to a chair. Kathy and the cashier sorted through the groceries and Kathy tried to pick out the items she knew defendant and Donna needed the most. Kathy chose, among other things, the two gallons of milk, the two loaves of bread and the lunch meat, and paid for them with the $ 40. She and the men took defendant to the car. Some of the people from the line paid for the rest of their groceries and brought them out.
      Kathy put defendant's seatbelt on him. She did not know what had happened to him. She was upset with him for embarrassing her. He asked her, “ ‘What did I do?’ ” He was still “out of it,” and he sat holding his head as though he had a headache. When they got home, Kathy ran into the house and told Donna what had happened. Kathy and Donna helped defendant into the house and brought in the groceries. Defendant walked toward the bedroom. Kathy hurriedly left for work.  
    The next morning at 6:30 a.m., defendant called Kathy.  He asked her if they had gone to the store the day before. She answered, “ ‘Yeah, we went to the store.’ ” She asked him, “ ‘Don't you remember embarrassing me?’ ” He said, “ ‘No.’ ” That was the entire conversation.
    About an hour later, at 7:30 a.m., Donna got up and found defendant making breakfast in the kitchen. He was cooking bacon. He had been up all night. Donna's father was in the hospital bed in the living room. Donna said “good morning,” then went to the bathroom to get ready. When she returned about five minutes later, defendant was gone. The bacon was still cooking in the pan. Donna asked her father where defendant had gone and he said defendant had gone outside. Donna went outside to look for him and she was very surprised to discover that the Expedition was gone. Later that day, defendant called her from jail.
    The next day, Donna went to look at the wrecked Expedition at the tow yard. Inside, she found bread and milk. They already had bread and milk at home from the trip Kathy and defendant had made to the store the day before the accidents.
     At trial, Donna identified the empty bottles of some of the prescription medications defendant had been taking. As far as Donna knew, defendant took his medications as directed. When defendant's schedule changed, he changed his medication schedule too. He still took his sleeping medications at bedtime, but his bedtime had shifted to the morning.
     On cross-examination, Donna testified that each of the bottles she was observing bore warnings. The Soma bottle stated, “ ‘May cause drowsiness; avoid alcohol; do not drive if drowsy.’ ” The temazepam bottle stated, “ ‘Do not stop without doctor's advice; avoid alcohol; do not drive if drowsy.’ ” The MS Contin bottle stated, “ ‘[A]void alcohol; do not drive if drowsy.’ ” The hydrocodone bottle stated, “ ‘[M]ay cause drowsiness.’ ” Donna had not noticed defendant becoming drowsy when he took hydrocodone because he had been taking it for a while and was used to it.  Donna believed defendant had been taking these four medications for five or six years. Since the accidents, he had quit taking temazepam and he had not suffered any more episodes.
     Jeffery Zehnder, a forensic toxicologist, testified that his lab and another lab tested defendant's blood for Soma, Klonopin, temazepam and hydrocodone. Soma was  present in defendant's blood at 2.6 milligrams per liter,  which was within the typical therapeutic range (10–40 milligrams per liter). Klonopin was present at 0.06 milligrams per liter, at the middle of the therapeutic range (0.005–0.120 milligrams per liter). Temazepam was present at less than 10 nanograms per milliliter, far below the therapeutic range (400–900 nanograms per milliliter). Hydrocodone was present at 29 nanograms per milliliter, just below the therapeutic range (30–250 nanograms per milliliter).
     The typical therapeutic levels do not necessarily represent the appropriate therapeutic level for any given person. Furthermore, blood levels cannot predict the effects a drug would have on a person. A person's exhibited symptoms must be observed. All four medications are CNS depressant drugs, so any one of them alone or in combination could cause CNS impairment, even if they were within a therapeutic range. CNS impairment could slow processing of information and reaction time. At lower doses, it results in relaxation; at higher doses, it can cause intoxication. Taken together, these four medications could have an additive effect. A hypothetical driver with symptoms similar  to defendant's who is unable to control his vehicle and is driving on the wrong side of the road could be suffering from the effects of such drugs.
     When a person starts taking Soma, it can cause intoxication and impairment even at sub-therapeutic amounts. However, a person can develop a tolerance to it, so for someone who has taken it for years, higher levels are needed to manifest the same effect. Hydrocodone's effects also depend on a person's tolerance to the drug. A person could have a tolerance to all of these drugs.
    Gregory Sokolov, a psychiatrist, performed a workup on defendant. He spoke to various people and examined medical and jail records. Defendant informed Sokolov that he took his medications on a schedule. He changed his bedtime medications to the time he went to bed, but he was not getting much sleep. Sokolov concluded that at the time of the accidents, defendant was in a “sedative, hypnotic, anxiolytic state,” a type of drug-induced intoxication. This state could render him unable to operate a motor vehicle safely. Sokolov attributed defendant's episodes, which he determined began in the summer of 2006, to the direct effects of the medications he was taking. The effects  were not necessarily normal, but they were a potential risk or side effect for anyone taking the medications. In defendant's case, the effects were related to his change in sleep cycle. This type of change can make a person prone to confusion, and a drug such as Klonopin can increase the risk of blackouts.
     In Sokolov's opinion, defendant was not conscious of his actions during the blackouts described by Donna and during the 10-minute episode at the grocery store with Kathy. Furthermore, he believed defendant was not conscious of the fact that he was driving on the day of the accidents. Sokolov believed Klonopin was the source of defendant's intoxication. He thought defendant had ingested the medication eight to 12 hours before his blood was drawn. Sokolov's opinion was that defendant was actually in a blackout state or that he was “sleep driving,” despite his ability to speak and describe events. It is possible for a person in such a state to perform acts like driving because those acts are deeply ingrained rote memories. On the other hand, recently formed memories are impaired, causing the unconsciousness of those acts. When people come out of a period of unconsciousness, they can be quite disturbed, not believing where they are or what has happened. Some become violent and agitated. Some are embarrassed and make up stories to explain what has happened. Others are tearful and depressed. It is possible, as in defendant's case, that some people become uncooperative and obstinate.
     Sokolov noted that defendant's prescription bottles bore warnings about operating machinery and driving while drowsy, but not about blackouts or acting while unconscious. Sokolov did not know whether anyone had warned defendant that his medications, in combination with a change in his sleep cycle, might cause him to become unconscious of his actions.
Reasoning
Defendant contends the trial court erred by refusing to instruct on the defense of involuntary intoxication due to prescription medication. He argues the trial court improperly relied on People v. Chaffey (1994) 25 Cal.App.4th 852 to conclude as a matter of law that he was voluntarily intoxicated. We agree with defendant.
Unconsciousness is a complete defense to a criminal charge. “To constitute a defense, unconsciousness  need not rise to the level of coma or inability to walk or perform manual movements; it can exist ‘where the subject physically acts but is not, at the time, conscious of acting.’ If the defense presents substantial evidence of unconsciousness, the trial court errs in refusing to instruct on its effect as a complete defense.” “Substantial evidence” in this specific context is defined as evidence which is “sufficient to ‘deserve consideration by the jury, i.e., “evidence from which a jury composed of  reasonable men could have concluded” ’ that the particular facts underlying the instruction did exist.”  Section 22 of the Penal Code codified the common law, excluding from this defense persons who become unconscious due to voluntary intoxication. Thus, a person who voluntarily consumes alcohol or an illegal drug is held responsible for his ensuing criminal acts even if he was unconscious when he committed them. Moreover, when a person voluntarily ingests an illegal drug without knowledge that it also contains another illegal drug, he is voluntarily intoxicated and cannot rely on an unconsciousness defense. 
     Behind these long-established principles is the policy that a person should be responsible for the results of indulging in his own vices: “The preclusion of voluntary intoxication as an absolute defense at common law has been justified on the theory that ‘ when a crime is committed by a party while in a fit of intoxication, the law will not allow him to avail himself of the excuse of his own gross vice and misconduct to shelter himself from the legal consequences of such crime.’” As the Supreme Court stated long ago in People v. Blake: “It has been so frequently and so generally held both in England and in the highest courts of this and other States of the Union, that drunkenness voluntarily brought on is no excuse for crime, that it may be considered as settled law.” One who becomes voluntarily intoxicated to the point of unconsciousness can have no actual intent to commit a crime; rather, criminal responsibility is justified on the theory that having chosen to breach one's duty to others of acting with reason and conscience, one may not entirely avoid criminal harm caused by one's breach of duty. It is therefore apparent the imposition of criminal responsibility for acts committed while voluntarily intoxicated is predicated on a theory of criminal negligence. In California, whether one is criminally negligent is ascertained by applying an objective test: whether a reasonable person in defendant's circumstances has engaged in criminally negligent behavior. Involuntary intoxication is a significantly different matter. A person who becomes intoxicated involuntarily and commits criminal acts unconsciously is not held responsible for those acts—that is, unconsciousness due to involuntary intoxication is a complete defense. “The practice of relieving one of criminal responsibility for offenses committed while in a state of involuntary intoxication extends back to the earliest days of the common law. Involuntary intoxication, it appears, was first recognized as that caused by the unskillfulness of a physician or by the contrivance of one's enemies.” The defense may have originated as an analogue to the traditional insanity defense, although they are distinct defenses. 
     A fundamental criterion underlying the unconsciousness defense is the defendant's lack of fault. “Today, where the intoxication is induced through the fault of another and without any fault on the part of the accused, it is generally treated as involuntary. Intoxication caused by the force, duress, fraud, or contrivance of another, for whatever purpose, without any fault on the part of the accused, is uniformly recognized as involuntary intoxication.” “A person whose intoxication is not voluntary is relieved from liability because of excusable mistake. ‘What prevents the intoxication from being voluntary in these cases of fraud is not the trickery of the other person but the innocent mistake of fact by the one made drunk, and an actual ignorance of the intoxicating character of the liquor or drug has the same effect whether the mistake is induced by the artifice of another or not. …’ ‘[N]o sufficient reason can be given for punishing those who have become drunk through unavoidable accident, or through an honest mistake … .’ ” 
     Situations that clearly qualify as involuntary intoxication include the unknowing ingestion of an intoxicating substance, usually due to trickery or mistake, such as unknowingly drinking a “spiked” punch or consuming a medication believing it to be candy.     The less defined situations—applicable to the present case—involve the knowing ingestion of prescription medications. The pivotal question, at least in California, is whether the defendant knew or had reason to anticipate that his use of the prescription medication could cause intoxicating effects. In the present case, the trial court recognized this question as key. In fact, the court fashioned an instruction, but did not give it because the court determined as a matter of law that defendant knew or should have known his medications could intoxicate him because the warnings on the prescription bottles stated he could become drowsy, should not drink alcohol and should not drive if drowsy. Defendant conceded he knew the medications could cause drowsiness and could impair his ability to drive. Accordingly, the court concluded that defendant was voluntarily intoxicated and that the evidence did not support the giving of instructions on involuntary intoxication caused by prescription medication.
Holding                                                                                                                                          In our view, defendant's concession that he knew the medications could make him drowsy and could impair his ability to drive did not establish that he knew or had reason to know he would suddenly become unaware of his actions and lose his ability to make rational decisions, such as whether to drive. The factual questions of what defendant knew and what he had reason to anticipate under the circumstances were questions for the jury. It was for the jury to determine whether defendant's knowledge that drowsiness could occur was enough to conclude he had reason to anticipate the more extreme adverse effects he suffered. This consideration includes whether he knew or had reason to know that his recently altered sleep schedule and lack of sleep, in combination with his prescription medications, could result in intoxicating effects. 
    The trier of fact in Chaffey determined that the defendant did have reason to know this, and the appellate court affirmed the conviction, concluding there was substantial evidence from which the trier of fact could conclude the defendant's intoxication was voluntary. (People v. Chaffey,  25 Cal.App.4th at pp. 854, 857.) But the facts were distinguishable from those in the present case; in particular, the defendant in Chaffey took an overdose of 120 Xanax pills, with knowledge of what they were, in an attempt to commit  suicide. This extreme behavior might have led the trier of fact to conclude the defendant had reason to know she might engage in unexpected and dangerous conduct (such as driving) after she ingested the 120 pills but before they had their intended result. In any event, it was a question for the trier of fact. As the Chaffey court twice noted, the trier of fact could have found that the defendant was involuntarily intoxicated, but it did not. 
     Here, defendant was expressly relying on the defense of involuntary intoxication and he presented sufficient evidence to justify instruction on that defense. The failure to so instruct eliminated defendant's only defense from the jury's consideration and cannot be deemed harmless. Accordingly, we reverse and remand for a new trial. 

Questions for Discussion                                                                                                           1. Why is involuntary intoxication recognized as an excuse? Should there be a defense of involuntary intoxication? Would you recognize a defense of voluntary intoxication? 2.  How does the legal standard established by the appellate court in Holloway differ from the legal standard employed in the trial court? Which test best protects society?  

3.  How does the court distinguish the facts in Holloway from the facts in Chaffey?
4. Was Holloway “conscious” of his actions? Would you acquit or convict Holloway.  

 
CHAPTER SIX
Juan H. v. Allen III 408 F.3d 1262 (9th Cir.)

Gould J 

Issue

Was Juan H. an accomplice to a gang-related shooting?

This case arises from a gang-related shooting death that occurred in Salinas, California on March 24, 1999.

Facts 

Some background facts before that fateful day assist our understanding. Fifteen-year-old Juan H., his brother Felix Merendon, and other members of their family lived in the same Salinas trailer park as Luis Ramirez and Sylvester Magdelano. Juan H. and his family associated with the Sure# DB# o gang, and Ramirez, Magdelano and other park residents associated with the Norte# DB# o gang. Magdelano testified that during the months before the shooting, Juan H. made gang gestures and tried to "stare [him] down." In response, on March 10, 1999, Magdelano told Juan H. that gang signs were unwelcome, punched him in the face and knocked him to the ground. Later, Magdelano, Ramirez, and two others spoke to Merendon and Juan H.'s father about avoiding problems.                             
   On March 24, 1999, Juan H. and his family were at home when, at approximately 9:00 pm, an unknown person or persons fired at least two shots at their trailer. The Salinas police responded to the incident, but made no arrest. About one-and-a-half hours later, Magdelano and Ramirez were walking through the trailer park and saw Juan H., Merendon and their family standing outside. Juan H. and Merendon ran out of Magdelano's sight into the trailer park. Merendon reappeared from between two trailers and approached Magdelano and Ramirez. Juan H. followed his brother and stood behind him. Merendon asked Magdelano and Ramirez if they "were the ones that shot up his pad." Ramirez said that he did not know what Merendon was talking about. Merendon then pulled a shotgun from his side or the front of his pants, and shot Ramirez. Ramirez died from his wounds. Magdelano fell to the ground and heard a second shot but was not hit. During the shooting, Juan H. did not say anything, make any gestures, or otherwise encourage Merendon. Merendon ran to his car and drove away in flight. Juan H. ran home to his family's trailer. The shooting incident lasted only about two seconds, but took the life of Ramirez… and ultimately resulted in the conviction and incarceration of Juan H.                                                                                                                                   
   Ricardo Rubio testified that Merendon came to his house alone on the night of the shooting with a 36-inch long shotgun, and that Merendon said that he had shot one person and fired at another. Merendon described the incident using the first-person singular and did not mention that Juan H. was with him. In addition, Billy M., a thirteen-year-old neighbor of Juan H. and Merendon, testified that he ran outside of his trailer shortly after Ramirez was shot and saw Ramirez lying on the ground. According to Billy M.'s testimony, Juan H. was outside with his family, pointed his fingers in the fashion of a gun and said to Billy M., "You better watch it." Although Billy M. testified that he told this to his vice-principal, John Gutierrez, Gutierrez testified that Billy M. never mentioned this incident while discussing the shooting.                                                                                            
   Police arrived shortly after the shooting of Ramirez, and saw a hostile crowd surrounding Juan H. and his family as they attempted to back out of their driveway in their minivan. The police intervened, detaining Juan H. and his family at their trailer. Detective Gunter interviewed Juan H. that evening, and the minor told Gunter that he was in his trailer with his family when the shooting occurred.                                                             
    The police failed to apprehend Merendon, and instead charged Juan H. with first-degree murder and attempted first degree murder under a theory of aiding and abetting. More specifically, the charges against Juan H. alleged that he did "willfully, unlawfully and with malice aforethought murder, LUIS ALEJANDRO RAMIREZ" in violation of California Penal Code section 187, and did "willfully, unlawfully and with malice aforethought attempt to murder, SYLVESTER MAGDALENO [sic]" in violation of California Penal Code sections 664 and 187.

Reasoning

Juan H. was found culpable of the first-degree murder of Luis Ramirez and the attempted first-degree murder of Sylvester Magdelano, in violation of California Penal Code sections 664 and 187, under a theory of aiding and abetting. Both parties agree that under California law "a person aids and abets the commission of a crime when he or she, acting with (1) knowledge of the unlawful purpose of the perpetrator, and (2) the intent or purpose of committing, encouraging, or facilitating the commission of the offense, (3) by act or advice aids, promotes, encourages or instigates, the commission of the crime."                
   An aider and abettor must share in the principal's criminal purpose or intent. ("[I]n general neither presence at the scene of a crime nor knowledge of, but failure to prevent it, is sufficient to establish aiding and abetting its commission."). The prosecution must establish intent with respect to the specific offense the defendant is alleged to have aided and abetted; intent may not be established based upon "the ... generalized belief that the defendant intended to assist and/or encourage unspecified `nefarious conduct.'"   
    Comparing these elements to the evidence in this case, viewed in the light most favorable to the prosecution, and all reasonable inferences that may be drawn from this evidence, we conclude that no "rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt."  To survive a due process challenge here, the record of conviction must reflect sufficient evidence to allow any reasonable factfinder to conclude that Juan H.: 1) knew that Merendon planned to commit, with malice aforethought, the willful, deliberate, and premeditated murders of Ramirez and Magdelano, 2) specifically intended to encourage or facilitate Merendon's unlawful conduct; and 3) affirmatively acted in a manner so as to aid, promote, encourage or instigate the murders.                                                                                                                     
   In affirming the conviction of Juan H., the California Court of Appeal discussed evidence of motive, conduct, flight and false alibi. With respect to motive, the California Court of Appeal noted that Juan H. had made gang gestures towards Magdelano months before the shooting and that Magdelano had punched Juan H. on one prior occasion. The court further determined that "Felix and the minor suspected Magdelano and Luis of shooting into their trailer." Turning to the offense conduct, the California Court of Appeal interpreted the record to reflect that:

[T]he minor and Felix were together outside the trailer, and, upon seeing Magdelano and Luis, they both ran to a hiding place, where Felix retrieved a 36-inch shotgun. As Magdelano and Luis approached, the minor and Felix emerged together from hiding and confronted them. The minor stood somewhat behind Felix, in a position to see and provide back-up support. Felix did the talking and accused Magdelano and Luis of shooting at their trailer. Immediately after Luis responded, Felix shot him. Magdelano ran but fell and then heard a second shot.

Finally, the California Court of Appeal determined that Juan H. manifested consciousness of guilt because "[h]e and Felix fled together toward their trailer, and a short time later police intercepted the minor trying to leave the area with his family" and "when questioned by the police, the minor gave a false alibi: He was in the trailer and not present during the shooting." The California Court of Appeal concluded that, "the evidence of motive and consciousness of guilt is insufficient standing alone to prove the minor's culpability. However, when this evidence is considered together with his conduct and evidence of flight, we find ample basis to support a finding of culpability beyond a reasonable doubt."

  The California Court of Appeal decision affirming the conviction of Juan H. was an unreasonable application of the Fourteenth Amendment requirement that the prosecution present evidence sufficient to prove every element of a crime beyond a reasonable doubt. The record contains manifestly insufficient evidence to support the necessary conclusions that Juan H. knew that Merendon planned to commit the first-degree murders of Ramirez and Magdelano, and that Juan H. acted in a way intended to encourage or facilitate these killings. Viewed in a light most favorable to the prosecution, the circumstantial evidence in this case does not permit any reasonable factfinder to sustain the delinquency petition of Juan H. on the charges of aiding and abetting first-degree murder and attempted first-degree murder, as those crimes are defined by California law.

 As an initial matter, the trial record does not support a conclusion that Juan H. left the murder scene in common "flight" with Merendon. The undisputed evidence shows that Merendon ran to his car and drove to the home of Rubio, while Juan H. ran home to his family's trailer and was located there when the police arrived. No reasonable trier of fact could find evidence of criminal culpability in the decision of a teenager to run home from the scene of a shooting, regardless of whether the home was in the same general direction as the car of a fleeing suspect. Likewise, any rational factfinder would find little or no evidence of guilt in the fact that Juan H. attempted, along with the rest of his family, to leave his home as it was being surrounded by an angry mob of neighbors.

With respect to the evidence of the false alibi, the determination of the California Court of Appeal that the untrue statements Juan H. made to the police reflected consciousness of guilt is bare conjecture. Juan H. might have made a false statement to law enforcement for any number of reasons, especially given that any statements he made as a witness would likely be used to prosecute his older brother, a member of his immediate family. Although we must draw all reasonable inferences in favor of the prosecution, a "reasonable" inference is one that is supported by a chain of logic, rather than, as in this case, mere speculation dressed up in the guise of evidence.

With respect to motive, the record contains very little evidence that would allow a reasonable fact finder to infer that "the minor suspected Magdelano and Luis of shooting into their trailer." Although there was ample evidence that Merendon held this opinion, the prosecution was required to prove its case with respect to Juan H., and the determination that Juan H. believed that Magdelano and Ramirez had shot at his house was, again, unsupported speculation. The primary evidence of motive was that Juan H. made gang gestures at Magdelano during the months before the shootings and that Magdelano had once punched Juan H. in the head and knocked him to the ground. Although these events provide evidence that there may have been interpersonal tensions between Magdelano and Juan H., they do not create a sufficiently strong inference of motive to allow a reasonable trier of fact to conclude beyond a reasonable doubt that Juan H. had reason to aid and abet first-degree murder.

Finally, with respect to the alleged offense conduct, the record reflects no direct evidence that Juan H. had any idea that Merendon planned to assault or murder Magdelano and Ramirez. Further, the circumstantial evidence presented does no more than establish that a rational trier of fact could conclude that Juan H. knew his brother was armed and ready to confront Magdelano and Ramirez if the family and home of Juan H. were again threatened. That Juan H. stood behind his older brother after the family home had been attacked, even if he knew his brother was armed, does not permit the rational inference that he knew his brother would, without provocation, assault or murder the victims. 

It is not enough for the prosecution to demonstrate that Juan H. knew that some criminal activity was afoot on the night of March 24, 1999 or that Merendon planned to confront Ramirez and Magdelano while holding a firearm. Rather, the element of knowledge must be proven with respect to first-degree murder and attempted first-degree murder, the specific crimes Juan H. was alleged to have aided and abetted. Even if we were to assume the element of knowledge, the record does not reflect any evidence that Juan H. intended, through his actions, to assist Merendon in committing first-degree murder. Juan H. did not do or say anything before, during or after the shootings from which a reasonable factfinder could infer an intent or purpose to aid and abet in the murder of Ramirez and the attempted murder of Magdelano. Nor could any factfinder reasonably conclude that, by standing, unarmed, behind his brother, Juan H. provided "backup," in the sense of adding deadly force or protecting his brother in a deadly exchange.

Speculation and conjecture cannot take the place of reasonable inferences and evidence—whether direct or circumstantial— that Juan H.—through both guilty mind and guilty act—acted in consort with Merendon. In this case, after resolving all conflicting factual inferences in favor of the prosecution,  it is only speculation that supports a conclusion that Juan H. knew that Merendon planned to commit the first-degree murders of Ramirez and Magdelano, and that Juan H. took some action intended to encourage or facilitate Merendon in completing the killings. Such a lack of evidence violates the Fourteenth Amendment guarantee that an accused must go free unless and until the prosecution presents evidence that proves guilt beyond a reasonable doubt. 

Is Linscott an accomplice to murder?

State v. Linscott, 520 A.2d 1067 (1987), Opinion by: Scolnik, J.

William Linscott appeals from a judgment . . . convicting him of one count of murder and one count of robbery. He contends that his conviction of intentional or knowing murder as an accomplice under the accomplice liability statute, 17-A Maine Revised Statutes Annotated (MRSA) section 57(3)(A) (1983), violated his constitutional right to due process of law in that he lacked the requisite intent to commit murder. We find no merit in the defendant’s argument and affirm the judgment.

Facts

On December 12, 1984, the defendant, then unemployed, and two other men—the defendant’s stepbrother, Phillip Willey, and Jeffrey Colby—drove from his trailer in Belmont, Maine, to the house of a friend, Joel Fuller. Fuller, with a sawed-off shotgun in his possession, joined the others. The defendant drove to the residence of Larry Ackley, where Fuller obtained twelve-gauge shotgun shells.

Later that evening, Fuller suggested that the four men drive to the house of a reputed cocaine dealer, Norman Grenier of Swanville, take Grenier by surprise, and rob him. The defendant agreed to the plan, reasoning that Grenier, being a reputed drug dealer, would be extremely reluctant to call the police and request they conduct a robbery investigation that might result in the discovery of narcotics in his possession. Fuller stated that Grenier had purchased two kilograms of cocaine that day and that Grenier had been seen with $50,000 in cash. Fuller guaranteed the defendant $10,000 as his share of the proceeds of the robbery.

The four drove up to Grenier’s house, which was situated in a heavily wooded rural area on a dead-end road in Swanville. The defendant and Fuller left the car and approached the house. The defendant carried a hunting knife and switchblade, and Fuller was armed with the shotgun. Willey and Colby drove off in the defendant’s car and returned later for the defendant and Fuller.

The defendant and Fuller walked around to the back of Grenier’s house. At that time, Grenier and his girlfriend were watching television in their living room. The defendant and Fuller intended to break in the back door in order to place themselves between Grenier and the bedroom, where they believed Grenier kept a loaded shotgun. Because the back door was blocked by snow, the two men walked around to the front of the house. Under their revised plan, the defendant was to break the living room picture window, whereupon Fuller would show his shotgun to Grenier, who presumably would be dissuaded from offering any resistance.

The defendant subsequently broke the living room window with his body without otherwise physically entering the house. Fuller immediately fired a shot through the broken window, hitting Grenier in the chest. Fuller entered the house and then left through the broken window after having removed about $1,300 from Grenier’s pants pocket, later returning to the house to retrieve an empty shotgun casing. The two men returned to the road and waited behind a bush for the return of the car. The defendant and Fuller were later dropped off at Fuller’s house, where both men burned several articles of their clothing. Fuller gave the defendant $500, presumably from the money stolen from Grenier.

On March 27, 1985, the defendant was indicted on one count of murder and one count of robbery. At a jury-waived trial, which commenced on January 6, 1986, the defendant testified that he knew Fuller to be a hunter and that it was not unusual for Fuller to carry a firearm with him, even at night. He nevertheless stated that he had no knowledge of any reputation for violence that Fuller may have had. The defendant further testified that he had no intention of causing anyone’s death in the course of the robbery.

At the completion of the trial on January 8, 1986, the trial justice found the defendant guilty of robbery and, on a theory of accomplice liability, found him guilty of murder. The court specifically found that the defendant possessed the intent to commit the crime of robbery, that Fuller intentionally or at least knowingly caused the death of Grenier, and that this murder was a reasonably foreseeable consequence of the defendant’s participation in the robbery. However, the court also found that the defendant did not intend to kill Grenier and that the defendant probably would not have participated in the robbery had he believed that Grenier would be killed in the course of the enterprise.

Issue

The sole issue raised on appeal is whether the defendant’s conviction pursuant to the . . . accomplice liability statute unconstitutionally violates his right to due process under article I section 6-A of the Maine Constitution and the Fourteenth Amendment of the U.S. Constitution. The Due Process Clause protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged. The defendant contends that the accomplice liability statute impermissibly allows the State to find him guilty of murder, which requires proof beyond a reasonable doubt that the murder was committed either intentionally or knowingly, without having to prove either of these two culpable mental states. Instead, the defendant argues, the accomplice liability statute permits the State to employ only a mere negligence standard in convicting him of murder in violation of his right to due process. We find the defendant’s argument to be without merit.

Reasoning

17-A MRSA section 57(3)(A) (1983) provides that a person is an accomplice of another in the commission of a crime if “with the intent of promoting or facilitating the commission of the crime he . . . aids or agrees to aid or attempts to aid such other person in planning or committing the crime.” A person is an accomplice under this subsection to any crime the commission of which was a “reasonably foreseeable consequence of his conduct.” . . . The history of the statute demonstrates that the legislature indeed intended to impose liability upon accomplices for those crimes that were the reasonably foreseeable consequence of their criminal enterprise, notwithstanding an absence on their part of the same culpability required for conviction as a principal to the crime.

Holding

Accordingly, we have stated that section 57(3)(A) is to be interpreted as follows: Under the first sentence of that section, which is to be read independently of the second sentence, liability for a “primary crime” . . . [here, robbery] is established by proof that the actor intended to promote or facilitate that crime. Under the second sentence, liability for any “secondary crime” . . . [here, murder] that may have been committed by the principal is established upon a two-fold showing: (a) that the actor intended to promote the primary crime and (b) that the commission of the secondary crime was a “foreseeable consequence” of the actor’s participation in the primary crime.

Questions for Discussion

1.
What was the defendant Linscott’s intent? Is it fair to hold Linscott liable for Fuller’s intentional killing of Grenier? What if Linscott did not know that Fuller was armed with a firearm, and Fuller unexpectedly pulled out the gun and killed Grenier?

2.
Would it have been foreseeable that while speeding away from the crime scene, the defendant’s escape vehicle would travel at an excessive rate of speed and hit a young child crossing the street?

3.
Was Linscott being punished for the intentional killing of another based on mere negligence? What is the purpose of the “foreseeable consequence” rule? Why not limit the murder charge to Fuller? Would Willey and Colby be liable as accomplices to the killing of Grenier?

CHAPTER SIX
Was Chism an accessory after the fact?

State v. Chism, 436 So. 2d 464 (La. 1983). Opinion by: Dennis, J.

Facts

On the evening of August 26, 1981, in Shreveport, Tony Duke gave the defendant, Brian Chism, a ride in his automobile. Brian Chism was impersonating a female, and Duke was apparently unaware of Chism’s disguise. After a brief visit at a friend’s house, the two stopped to pick up some beer at the residence of Chism’s grandmother. Chism’s one-legged uncle, Ira Lloyd, joined them, and the three continued on their way, drinking as Duke drove the automobile. When Duke expressed a desire to have sexual relations with Chism, Lloyd announced that he wanted to find his ex-wife Gloria for the same purpose. Shortly after midnight, the trio arrived at the St. Vincent Avenue Church of Christ and persuaded Gloria Lloyd to come outside. As Ira Lloyd stood outside the car attempting to persuade Gloria to come with them, Chism and Duke hugged and kissed on the front seat as Duke sat behind the steering wheel.

Gloria and Ira Lloyd got into an argument, and Ira stabbed Gloria with a knife several times in the stomach and once in the neck. Gloria’s shouts attracted the attention of two neighbors, who unsuccessfully tried to prevent Lloyd from pushing Gloria into the front seat of the car alongside Chism and Duke. Lloyd climbed into the front seat also, and Duke drove off. One of the bystanders testified that she could not be sure but she thought she saw Chism’s foot on the accelerator as the car left.

Lloyd ordered Duke to drive to Willow Point, near Cross Lake. When they arrived, Chism and Duke, under Lloyd’s direction, removed Gloria from the vehicle and placed her on some high grass on the side of the roadway, near a wood line. Lloyd was unable to help the two, because his wooden leg had come off. Afterwards, as Lloyd requested, the two drove off, leaving Gloria with him.

There was no evidence that Chism or Duke protested, resisted, or attempted to avoid the actions that Lloyd ordered them to take. Although Lloyd was armed with a knife, there was no evidence that he threatened either of his companions with harm.

Duke proceeded to drop Chism off at a friend’s house, where Chism changed to male clothing. He placed his blood-stained women’s clothes in a trash bin. Afterward, Chism went with his mother to the police station at 1:15 a.m. He gave the police a complete statement and took the officers to the place where Gloria had been left with Ira Lloyd. The police found Gloria’s body in some tall grass several feet from that spot. An autopsy indicated that stab wounds had caused her death. Chism’s discarded clothing disappeared before the police arrived at the trash bin.

Chism was convicted of being an accessory after the fact and appealed to the Louisiana Supreme Court. Louisiana statute 14.25 provides that an accessory after the fact is an individual who, “after the commission of a felony, shall harbor, conceal, or aid the offender, knowing or having reasonable ground to believe that he has committed the felony, and with the intent that he may avoid or escape from arrest, trial, conviction or punishment.” An individual who is convicted under this statute is subject to a fine and imprisonment of up to five years in prison, provided that “in no case shall his punishment be greater than one-half of the maximum provided by law for a principal offender.”

Issue

Defendant appealed his conviction and sentence and argued that the evidence was not sufficient to support the judgment. Consequently, we must determine whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found beyond a reasonable doubt that (a) a completed felony had been committed by Ira Lloyd before Brian Chism rendered him the assistance described below, (b) Chism knew or had reasonable grounds to know of the commission of the felony by Lloyd, and (c) Chism gave aid to Lloyd personally under circumstances that indicate either that he actively desired that the felon avoid or escape arrest, trial, conviction, or punishment or that he believed that one of these consequences was substantially certain to result from his assistance.

Reasoning

An accessory after the fact is any person, who, after the commission of a felony, shall harbor, conceal, or aid the offender, knowing or having reasonable ground to believe that the offender has committed the felony and with the intent that the offender may avoid or escape from arrest, trial, conviction, or punishment. . . . We conclude that a person may be punished as an accessory after the fact if he aids an offender personally, knowing or having reasonable ground to believe that the offender has committed the felony, and having a specific or general intent that the offender will avoid or escape from arrest, trial, conviction, or punishment. An accessory after the fact may be tried and convicted notwithstanding the fact that the principal felon may not have been arrested, tried, convicted, or amenable to justice. However, it is still necessary to prove the guilt of the principal beyond a reasonable doubt, and an accessory after the fact cannot be convicted or punished where the principal felon has been acquitted. Furthermore, it is essential to prove that a felony was committed and completed prior to the time the assistance was rendered the felon, although it is not also necessary that the felon have been already charged with the crime. . . .

There was clearly enough evidence to justify the finding that a felony had been completed before any assistance was rendered to Lloyd by the defendant. The record vividly demonstrates that Lloyd fatally stabbed his ex-wife before she was transported to Willow Point and left in the high grass near a wood line. Thus, Lloyd committed the felonies of attempted murder, aggravated battery, and simple kidnapping before Chism aided him in any way. A person cannot be convicted as an accessory after the fact to a murder because of aid given after the murderer’s acts but before the victim’s death, but under these circumstances the aider may be found to be an accessory after the fact to the felonious assault. In this particular case, it is of no consequence that the defendant was formally charged with accessory after the fact to second degree murder, instead of accessory after the fact to attempted murder, aggravated battery, or simple kidnapping. The defendant was fairly put on notice of the actual acts underlying the offense with which he was charged, and he does not claim or demonstrate in this appeal that he has been prejudiced by the form of the indictment.

The evidence overwhelmingly indicates that Chism had reasonable grounds to believe that Lloyd had committed a felony before any assistance was rendered. In his confessions and his testimony, Chism indicates that the victim was bleeding profusely when Lloyd pushed her into the vehicle, that she was limp and moaned as they drove to Willow Point, and that he knew Lloyd had inflicted her wounds with a knife. The Louisiana offense of accessory after the fact deviates somewhat from the original common law offense in that it does not require that the defendant actually know that a completed felony has occurred. Rather, it incorporates an objective standard by requiring only that the defendant render aid “knowing or having reasonable grounds to believe” that a felony has been committed.

The closest question presented is whether any reasonable trier of fact could have found beyond a reasonable doubt that Chism assisted Lloyd under circumstances that indicate that either Chism actively desired that Lloyd would avoid or escape arrest, trial, conviction, or punishment, or that Chism believed that one of these consequences was substantially certain to result from his assistance. After carefully reviewing the record, we conclude that the prosecution satisfied its burden of producing the required quantity of evidence.

Holding

In this case we conclude that the evidence is sufficient to support an ultimate finding that the reasonable findings and inferences permitted by the evidence exclude every reasonable hypothesis of innocence. Despite evi­dence supporting some contrary inferences, a trier of fact reasonably could have found that Chism acted with at least a general intent to help Lloyd avoid arrest, because (1) Chism did not protest or attempt to leave the car when his uncle, Lloyd, shoved the mortally wounded victim inside; (2) he did not attempt to persuade Duke, his would-be lover, to exit out the driver’s side of the car and flee from his uncle, whom he knew to be one-legged and armed only with a knife; (3) he did not take any of these actions at any point during the considerable ride to Willow Point; (4) at their destination, he docilely complied with Lloyd’s directions to remove the victim from the car and leave Lloyd with her, despite the fact that Lloyd made no threats and that his wooden leg had become detached; (5) after leaving Lloyd with the dying victim, he made no immediate effort to report the victim’s whereabouts or to obtain emergency medical treatment for her; (6) before going home or reporting the victim’s dire condition, he went to a friend’s house, changed clothing, and discarded his own in a trash bin from which the police were unable to recover them as evidence; (7) he went home without reporting the victim’s condition or location; (8) and he went to the police station to report the crime only after arriving home and discussing the matter with his mother.

The defendant asserted in his statement given to the police and during trial that he helped to remove the victim from the car and to carry her to the edge of the bushes, because he feared that his uncle would use the knife on him. The defense of justification can be claimed in any crime, except murder, when it is committed through the compulsion of threats by another of death or great bodily harm and the offender reasonably believes the person making the threats is present and would immediately carry out the threats if the crime were not committed. However, Chism did not testify that Lloyd threatened him with death, bodily harm, or anything. Moreover, fear as a motivation to help his uncle is inconsistent with some of Chism’s actions after he left his uncle. Consequently, we conclude that despite Chism’s testimony, the trier of fact could have reasonably found that he acted voluntarily and not out of fear when he aided Lloyd and that he did so under circumstances indicating that he believed that it was substantially certain to follow from his assistance that Lloyd would avoid arrest, trial, conviction, or punishment.

For the foregoing reasons, it is also clear that . . .  there is evidence in this record from which a reasonable trier of fact could find a defendant guilty beyond a reasonable doubt. . . . Therefore, we affirm the defendant’s conviction.

Dissenting, Dixon, C.J.
I respectfully dissent from what appears to be a finding of guilt by association. The majority lists five instances of inaction, or failure to act, by defendant: He (1) did not protest or leave the car, (2) did not attempt to persuade Duke to leave the car, (3) did neither (1) nor (2) on the ride to Willow Point, (5) made no immediate effort to report the crime or get aid for the victim, and (7) failed to report the victim’s condition or location after changing clothes. The three instances of defendant’s action relied on by the majority for conviction were stated to be (4) complying with Lloyd’s direction to remove the victim from the car and leave the victim and Lloyd at Willow Point, (6) changing clothes and discarding bloody garments, and (8) discussing the matter with defendant’s mother before going to the police station to report the crime. None of these actions or failures to act tended to prove defendant’s intent, specifically or generally, to aid Lloyd to avoid arrest, trial, conviction, or punishment.

Questions for Discussion

1.
What are the act and intent requirements for accessory after the fact?

2.
Why did the appellate court conclude that Chism was an accessory after the fact?

3.
Can you explain the reason that Chief Judge Dixon dissented from the majority opinion?

4.
As a judge, which fact or facts would you find most important in reaching a decision whether to convict Chism of accessoryship after the fact?

5.
Is it legally significant that Lloyd is Chism’s uncle?

CHAPTER SIX

Bolton v. State, 07-02-0357-CR (Tex. Crim. App. 2003). Opinion by: Reavis, J.

Following a plea of not guilty, appellant was convicted by a jury of attempted burglary of a habitation with intent to commit sexual assault, and punishment was assessed by the court at 20 years confinement. Presenting a sole issue, appellant asserts the evidence is insufficient to support his conviction. Based upon the rationale expressed herein, we . . . reverse and remand for a new trial on punishment.

Facts

At approximately 10:00 p.m. on January 6, 2002, Ramiro Reyna was walking from his home to his mother’s home situated one block over when he observed a “suspicious person” walking through complainant’s backyard. A street light on the corner lot where complainant’s house was located provided some light. Reyna knew that complainant and her mother were the only residents. He observed the person, later identified as appellant, “just peeping” through the kitchen window and later another window. However, Reyna also testified that an 18-wheeler was parked on the curb to the side of the house that night, and from where he was standing initially, the truck was between him and appellant, and he was able to observe only the back of appellant’s legs. As Reyna proceeded down the block undetected by appellant, he again observed appellant “peeping” through a window, holding his right hand next to his face. Reyna was unable to see appellant’s left hand. Once Reyna reached his mother’s house, four houses down from complainant’s, he called the police.

Reyna testified he was inside his mother’s house for three to five minutes after calling the police. He then waited in his mother’s backyard where he could still observe complainant’s backyard through other neighbors’ gates. Although he could not see appellant, he believed appellant was still standing by a window in complainant’s backyard, until he noticed appellant return to complainant’s backyard from a business parking lot located across the alley from complainant’s house. Reyna’s mother waited for the police in her front yard, and upon Officer Jordan’s arrival, she alerted him to appellant’s location. Reyna observed Jordan’s patrol car drive down the alley, where Jordan apprehended appellant behind a neighbor’s house adjacent to complainant’s.

Complainant testified she turned on her bath water, undressed in the bathroom, and took her clothes to the laundry room. She then walked to her mother’s room to answer the telephone before returning to the bathroom to take a bath. Accord- ing to complainant, she bathed for approximately an hour.

Officer Jordan testified he was dispatched to investigate a burglary in progress. . . . After handcuffing appellant, Jordan conducted a protective frisk and discovered an open jar of petroleum jelly in appellant’s pocket. The officer also noticed that appellant was wearing camouflage pants that were unbuttoned and unzipped.

Issue

Appellant’s sole contention is that the evidence is legally and factually insufficient to support his conviction for attempted burglary of a habitation with intent to commit sexual assault. We agree.

Reasoning

A person attempts an offense if he commits an act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended. Burglary requires a person to enter a habitation without the effective consent of the owner with the intent to commit a felony, a theft, or an assault. A person commits sexual assault if he intentionally or knowingly

A.
causes the penetration of the anus or female sexual organ of another person by any means, without that person’s consent;

B.
causes the penetration of the mouth of another person by the sexual organ of the actor, without that person’s consent; or

C.
causes the sexual organ of another person, without that person’s consent, to contact or penetrate the mouth, anus, or sexual organ of another person, including the actor. . . .

The State established that appellant was in complainant’s backyard without permission and was peeping through more than one window. The arresting officer testified appellant possessed an open jar of petroleum jelly in his pocket and that his camouflage pants were unbuttoned and unzipped. Complainant and her mother testified the window to complainant’s room showed new damage. . . . Complainant also testified she had seen appellant before when she and her friends were walking to a nearby grocery store and noticed appellant following them. She explained that when she turned back to look, he stopped, and she did not see him again. However, the State did not establish a time frame between that occurrence and the incident on January 6. . . .

Complainant testified that while she was bathing she did not hear anything outside the window. She further testified she did not see appellant at any of her windows nor elsewhere, nor did she witness him attempt to pull the screen away from the window. According to complainant, she inspected her window every other day when taking out the trash and acknowledged the window was locked on the night of the incident and very difficult to open.

The defense established the window screen was old and dark from rust, and the window frame was broken. No evidence was presented that appellant pulled up the screen or caused any damage to the window. In fact, the only eyewitness, Reyna, testified on direct and redirect examination that when Reyna saw appellant, he was “just peeking through the window.”
Referencing the record, in its brief the State notes appellant was “clothed in camouflage pants, which are typically worn when one does not want to be seen.” However . . . there is no evidence by Officer Jordan or any other witness establishing that camouflage pants are “worn when one does not want to be seen.” Moreover, the State did not argue to the jury, as it does on appeal, that they could reasonably deduce that camouflage clothing is worn by persons who do not want to be seen.

The State also contends it was reasonable for a jury to conclude appellant had a “sexual interest” in complainant, because he had previously followed her while she was walking to a grocery store. However, no evidence was presented of any acts, conduct, or words by appellant to indicate he was sexually interested in complainant.

In support of its final contention that the evidence is sufficient to support appellant’s conviction, the State relies on the open jar of petroleum jelly found in appellant’s pocket to prove his intent to commit sexual assault. The State cites six cases in which petroleum jelly was used during sexual crimes; however . . .  five of the cases relied upon by the State involve sexual acts against minors, and the sixth case was a prosecution for murder resulting from a heinous rape from which the victim sustained fatal injuries. Moreover, no evidence was introduced regarding the amount of petroleum jelly in the jar, if any. The State does not cite any cases, and we have been unable to find any, holding that possession of a jar of petroleum jelly under the circumstances presented here is sufficient to support a conviction for attempted sexual assault, and we decline to so hold.

Additionally, when Officer Jordan first observed appellant, he was leaving complainant’s backyard and walking down the alley at a normal pace. . . .

Holding

The record does not establish appellant committed an act amounting to more than mere preparation with the intention to enter complainant’s house to commit sexual assault. Proof of a culpable mental state generally relies upon circumstantial evidence and may be inferred from the circumstances under which the prohibited act occurred. . . . However, the circumstances in the underlying case do not establish that through his acts, words, or conduct, appellant had the requisite intent to enter complainant’s house to commit sexual assault. . . . Accordingly, we hold the evidence is legally insufficient to support a conviction for attempted burglary of a habitation with intent to commit sexual assault. . . .

Accordingly, the judgment for attempted burglary of a habitation with intent to commit sexual assault is reformed to reflect conviction for the lesser included offense of criminal trespass. . . .

CHAPTER SIX
SHOULD THE DRIVER  OR THE OWNER OF THE AUTOMOBILE BE HELD RESPONSIBLE FOR A TRAFFIC VIOLATION RECORDED BY A SURVEILLANCE CAMERA?
IDRIS V. CHICAGO
___F.3d___(7th Cir. 2009)
OPINION BY: EASTERBROOK,  

Issue
In 2003 the City of Chicago began to install cameras to take photos of cars that run red lights and make illegal turns. An ordinance provides that the car's owner is liable for the $90 fine no matter who was driving--though for leases by auto manufacturers or dealers (or other leases on file with the Department of Revenue), the lessee rather  than the owner is responsible.  Recipients of citations can defend by showing that the car or its plates had been stolen, or the vehicle sold; they may not defend by showing that someone else was driving. Plaintiffs are auto owners who say that they have been fined even though someone else was driving their cars at the time. Is it rational to fine the owner rather than the driver? 

Reasoning

Certainly so. A camera can show reliably which cars and trucks go through red lights but is less likely to show who was driving. That would make it easy for owners to point the finger at friends or children--and essentially impossible for the City to prove otherwise. A system of photographic evidence reduces the costs of law enforcement and increases the proportion of all traffic offenses that are detected; these benefits can be achieved only if the owner is held responsible.
     This need not mean that the owner bears the economic loss; an owner can insist that the driver reimburse the outlay if he wants to use the car again (or maintain the friendship). Legal systems often achieve deterrence by imposing fines or penalties without  fault. ...The Supreme Court held it proper to impose penalties on a taxpayer whose return is false, even when an attorney or accountant is responsible for the error; the Court concluded that the threat of a penalty will cause taxpayers to choose their advisers more carefully--and, when the taxpayer is the victim of an expert's blunder, a malpractice suit will shift the expense to the person whose errors led to the exaction. Fining a car's owner is rational for the same reasons: Owners will take more care   when lending their cars, and often they can pass the expense on to the real wrongdoer.
    That the City's system raises revenue does not condemn it. Taxes, whether on liquor or on running red lights, are valid municipal endeavors. Like any other exaction, a fine does more than raise revenue: It also discourages the taxed activity. A system that simultaneously raises money and improves compliance with traffic laws has much to recommend it and cannot be called unconstitutionally whimsical.
     Plaintiffs insist that the City's approach must be irrational because Illinois fines drivers, rather than owners, for moving violations. That a state does things one way does not mean that it is irrational for a city to do things a different way; both can be rational. The Constitution does not demand that units of state government follow state law. ...
According to plaintiffs, the distinction between lessors and other owners is irrationally discriminatory. The distinction is sensible, however. A lessee (for example, someone who leases a car for three years from a dealer) is treated for many purposes as the car's owner; a financing lease is equivalent to a sale with a retained security interest. The City's goal is to impose the fine on the person who according to readily available legal documents is in charge of the car, and therefore either responsible for the violation or able to determine whether the car is driven by law-abiding persons. 
 Holding

The Chicago Ordinance is rationally related to the enforcement of traffic regulations and to the maintenance of traffic safety.

Questions for Discussion

1. Why does the Seventh Circuit Court of Appeals conclude that the Chicago Municipal Ordinance is rationally related to the enforcement of traffic regulations and to the safeguarding of traffic safety.                                                                                                        2. A driver who is stopped for a traffic violation by the police is held responsible regardless whether the driver owns the automobile. Why should a different rule he followed where a camera records a traffic violation.                                                                
Should parents be held liable for a failure to exercise reasonable care to prevent their child’s criminal behavior?

Williams v. Garcetti, 20 Cal. Rptr. 2d 341 (Cal. 1993), Opinion by: Mosk, J.

Between 1979 and 1988, California Penal Code section 272 provided, in relevant part,

Every person who commits any act or omits the performance of any duty, which act or omission causes or tends to cause or encourage any person under the age of 18 years to come within the provisions of Sections 300, 601, or 602 of the Welfare and Institutions Code or which act or omission contributes thereto . . . is guilty of a misdemeanor . . .

In 1988 the legislature appended a sentence to section 272: “For purposes of this section, a parent or legal guardian to any person under the age of 18 years shall have the duty to exercise reasonable care, supervision, protection, and control over their minor child.” This amendment is the object of the present lawsuit.

As part of the bill that included the amendment, the legislature established a parental diversion program. Under specified circumstances, the probation department may recommend the diversion of parents or guardians (hereafter collectively referred to as parents) charged under section 272 to an education, treatment, or rehabilitation program prior to trial. Satisfactory completion of the program results in dismissal of the criminal charges.

Plaintiffs, as taxpayers, filed a complaint . . . to halt the enforcement of the amendment, claiming it would constitute a waste of public funds. . . . The grounds of the complaint were that the amendment was unconstitutionally vague, overbroad, and an impingement on the right to privacy.

Issue

The constitutional interest implicated in questions of statutory vagueness is that no person be deprived of “life, liberty, or property without due process of law,” as assured by both the federal Constitution (U.S. Const., Amends. V, XIV) and the California Constitution (Cal. Const., art. I, § 7). Under both Constitutions, due process of law in this context requires two elements: a criminal statute must “be definite enough to provide (1) a standard of conduct for those whose activities are proscribed and (2) a standard for police enforcement and for ascertainment of guilt.” According to the foregoing principles, the amendment is not sufficiently specific unless a parent of ordinary intelligence would understand the nature of the duty of “reasonable care, supervision, protection, and control” referred to therein, as well as what constitutes its omission. Plaintiffs contend the amendment changed the law by creating a new—and impermissibly vague—parental duty as a basis for criminal liability. . . .

Reasoning

The legislature enacted the amendment and the related parental diversion program as part of the Street Terrorism Enforcement and Prevention Act, the premise of which was that “the State of California is in a state of crisis which has been caused by violent street gangs whose members threaten, terrorize, and commit a multitude of crimes against the peaceful citizens of their neighborhoods.” The act included measures establishing criminal penalties for gang participation and allowing sentence enhancements for gang-related conduct; defining certain buildings in which gang activities take place as nuisances subject to injunction, abatement, or damages; and prohibiting terrorist threats of death or great bodily injury.

Viewed in the context of the act, that is, as part of its broad scheme to alleviate the problems caused by street gangs, the amendment to section 272 and the parental diversion program appear intended to enlist parents as active participants in the effort to eradicate such gangs. . . . Our inquiry is whether a parental duty of “reasonable care, supervision, protection, and control” is sufficiently certain to meet constitutional due process requirements.

Our Legislature is not unique in addressing the problem of juvenile delinquency by making a parent criminally liable when the parent’s failure to supervise or control a child results in the child’s delinquency. “Holding parents responsible for juvenile delinquency is not a new concept. Colorado enacted the first law holding parents criminally liable for their children’s delinquent acts in 1903.” . . . A New York statute provides, “A person is guilty of endangering the welfare of a child when . . . a parent, guardian or other person legally charged with the care or custody of a child . . . fails or refuses to exercise reasonable diligence in the control of such child to prevent him from becoming an ‘abused child,’ a ‘neglected child,’ a ‘juvenile delinquent’ or a ‘person in need of supervision.’” . . .

Plaintiffs do not dispute that parents’ legal responsibilities in regard to the “care” and “protection” of their children—focusing on forces external to the child that affect the child’s own welfare—are well established and defined. For example, Welfare and Institutions Code section 300 contains a lengthy list of conditions under which a minor can be removed from the custody of a parent and declared a dependent child of the court (e.g., sexual abuse or cruelty). We agree with the court of appeal that section 300 provides guidelines sufficiently specific to delineate the circumstances under which a child will qualify for dependent status and thus to define the parental duty of care and protection that would prevent the occurrence of those circumstances.

Accordingly, we confine the balance of our analysis to section 272 as applied to juvenile delinquency through Welfare and Institutions Code sections 601 and 602, and to the “supervision” and “control” elements of the duty identified in the amendment. The terms “supervision” and “control” suggest an aspect of the parental duty that focuses on the child’s actions and their effect on third parties. This aspect becomes plain when the amendment is read in conjunction with Welfare and Institutions Code sections 601 and 602. Section 601, subdivision (a), brings within the jurisdiction of the juvenile court any minor who, “violated any ordinance of any city or county of this state establishing a curfew. . . .” Subdivision (b) of section 601 brings within the jurisdiction of the juvenile court minors for whom “the available public and private services are insufficient or inappropriate to correct the habitual truancy of the minor, or to correct the minor’s persistent or habitual refusal to obey the reasonable and proper orders or directions of school authorities. . . .” Section 602 brings within the jurisdiction of the juvenile court any minor who “violates any law of this state or of the United States or any ordinance of any city or county of this state defining crime. . . .”

According to its preamendment language, section 272 thus imposes misdemeanor liability on any person whose act or omission causes or encourages a child to violate a curfew, be habitually truant, or commit a crime—i.e., to engage in delinquent acts. . . . The amendment here at issue provides more explicitly that parents violate section 272 when they omit to perform their duty of reasonable “supervision” and “control” and that omission results in the child’s delinquency. Therefore, the Legislature must have intended the “supervision” and “control” elements of the amendment to describe parents’ duty to reasonably supervise and control their children so that the children do not engage in delinquent acts. . . . We understand the amendment to describe the duty of reasonable restraint of, and discipline for, a child’s delinquent acts by parents who know or should know that their child is at risk of delinquency and that they are able to control the child. . . . A parent who makes reasonable efforts to control a child but is not actually able to do so does not breach the duty of control. . . .

It is true that neither the amendment nor prior case law sets forth specific acts that a parent must perform or avoid in order to fulfill the duty of supervision and control. We nonetheless find the duty to be sufficiently certain even though it cannot be defined with precision. . . . We agree with defendants that it would be impossible to provide a comprehensive statutory definition of reasonable supervision and control. The concept of reasonableness serves as a guide for law-abiding parents who wish to comply with the statute.

In sum, we understand the Legislature to have intended the amendment to provide that there is a duty of reasonable restraint of, and discipline for, a child’s delinquent acts by parents who know or should know that their child is at risk of delinquency and that they are able to control the child. Parents who intentionally or with criminal negligence fail to perform this duty, and as a result contribute to the delinquency of the child, violate section 272. The amendment does not trap the innocent. It provides adequate notice to parents with regard to potential criminal liability for failure to supervise and control their children because . . . it imposes criminal liability only when the parent engages in conduct that so grossly departs from the standard of care as to amount to criminal negligence.

The causation element of section 272 also reduces the likelihood of arbitrary or discriminatory enforcement.

A parent will be criminally liable only when his or her criminal negligence with regard to the duty of reasonable supervision and control “causes or tends to cause or encourage” the child to come within the provisions of Welfare and Institutions Code sections 601 or 602. It is true that the causation element of section 272 could be more difficult to apply when the question is whether a parent’s failure to supervise or control a child caused the child to become delinquent than when the parent’s potentially culpable conduct is of a more direct nature—for example, when the parent is an accomplice of the minor in the commission of a crime. . . . However, the opportunity for parental diversion from criminal prosecution under section 272 in less serious cases suggests that as a practical matter a parent will face criminal penalties under section 272 for failure to supervise only in those cases in which the parent’s culpability is great and the causal connection correspondingly clear.

Holding

Although the amendment calls for sensitive judgment in both enforcement and adjudication, we would not be justified in assuming that police, prosecutors, and juries are unable to exercise such judgment.

Questions for Discussion

1.
Describe how the 1988 amendment modified the California Statute. What was the harm that the statute was designed to combat? Why do the plaintiffs contend that the law is unconstitutional?

2.
As a prosecutor, what difficulties might arise in enforcing this statute?

3.
Do you believe that the law is too vague to inform a parent of the steps that are required under the statute? What action does the law require a parent to undertake who suspects that his or her child is involved in criminal activity in a gang?

4.
Does the California law punish parents for the acts of their children that they cannot possibly know about or prevent?

CHAPTER SIX

Is the defendant vicariously liable for the parking tickets?

Commonwealth v. Rudinski, 555 A.2d 931 (Pa. Super. 1989), Opinion by: Olszewski, J.

Appellant, Michael J. Rudinski, appeals from a judgment of sentence imposing a fine of $15 for violation of a Williamsport city ordinance governing overtime parking and a $15 fine for parking in restricted areas. . . . We affirm the determination of the trial court.

Pennsylvania rule of criminal procedure 95(a) creates an inference that the owner of a vehicle was operating the vehicle for purposes of imposing a civil penalty for infractions of laws or local ordinances relating to the operation of a vehicle. Political subdivisions may use parking tickets to inform defendants of parking violations and to offer defendants an opportunity to avoid criminal proceedings by paying an amount specified on the ticket. When a political subdivision does use parking tickets and a ticket has been handed to a defendant or placed on a vehicle windshield, a criminal proceeding shall be instituted only if the defendant fails to respond as requested on the ticket. In that event, the criminal proceeding shall be instituted by a law enforcement officer filing a citation with the proper issuing authority.

Facts

On June 1, 1987, in the City of Williamsport, a parking ticket for parking in a restricted zone was issued to appellant’s car. Subsequently, law enforcement authorities issued a second parking ticket to appellant’s vehicle for overtime parking. When the tickets were not paid, appellant received citations pursuant to Pennsylvania Rules of Criminal Procedure 95, which permits law enforcement officials to institute criminal proceedings by issuing a citation following nonpayment of a parking ticket. A district justice found appellant guilty of overtime parking . . . and parking in restricted areas. . . .

Issue

Appellant claims that the trial court erred . . . and denied his right to due process when the Commonwealth did not prove beyond a reasonable doubt the identity of the perpetrator. Appellant contends that because the trial court permitted the Commonwealth to rely upon the presumption that an owner of an automobile parked it, the burden of proof has been unconstitutionally shifted to appellant to establish that he did not park the car. Appellant asserts that the Commonwealth was required to establish beyond a reasonable doubt (1) the illegal parking of an automobile and (2) the identity of the person parking the car. . . .

Reasoning

Preliminarily, we acknowledge that in criminal matters, the Due Process Clause of the Fourteenth Amendment “protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged.” . . . In a series of U.S. Supreme Court cases, however, the high Court carved out an exception to the general criminal due process considerations in the area of public welfare offenses. . . . Violations of traffic regulations fall squarely within a proper classification of public welfare offenses.

We find other jurisdictions that have upheld the constitutionality of similar ordinances to be instructive in our disposition of this case. As was pointed out in a Massachusetts case, “The inconvenience of keeping watch over parked vehicles to ascertain who in fact operates them would be impracticable, if not impossible, at a time when many vehicles are parked. . . . The rules and regulations of the Boston Traffic Commission . . . were framed and intended to cover and make punishable any violation . . . by the owner of any vehicle registered in his name. . . .”

Particularly helpful is the following excerpt from an opinion of the Supreme Court of Missouri that notes that “the movement of automobile traffic is a major problem in the cities of this state. Cars illegally parked contribute substantially to that problem and the enforcement of parking regulations is difficult and expensive. Most cars are driven by the owner or . . . with the owner’s consent. An ordinance imposing liability for the parking violation fine on the owner . . . may very well result in fewer violations and thereby assist in the reduction of traffic problems.”

The parking prohibitions in the instant case are clearly within a permissible regulation in the interest of permitting the public to use public streets to their best advantage. Moreover, the penalty involved is minor, and there is no public stigma attached to receiving a parking ticket. We find that under the public welfare doctrine, it is clear that prima facie strict criminal responsibility may be imposed upon the registered owner of an illegally parked vehicle. Therefore, by proving (1) the existence of an illegally parked vehicle (2) registered in the name of the defendant, the Commonwealth can make out a prima facie case for imposing responsibility for the violation upon the vehicle’s owner. This standard, nonetheless, permits an owner to come forward with evidence that someone else was operating his vehicle in order to rebut the inference that the registered owner is responsible for a vehicle’s operation. “In the area of public welfare offenses, such burden shifting is not constitutionally infirm.” We emphasize that the result that appellant advocates would create utter chaos for our municipalities and law enforcement officials and in our court system, and therefore, as a practical matter, we refuse to impose a requirement of identifying the driver in parking violation cases.

Holding

The record in the present case indicates that the Commonwealth established that a vehicle registered to appellant was illegally parked on two occasions. Accordingly, based upon the foregoing, we affirm the judgment of sentence.

Questions for Discussion

1.
Describe the facts that led to criminal charges being brought against Rudinski.

2.
What evidence was the prosecutor required to present at trial to convict Rudinski of parking violations? Explain why this is vicarious liability.

3.
Why does Rudinski argue that the Pennsylvania procedure is unconstitutional? What are the reasons offered by the Pennsylvania Supreme Court in rejecting Rudinski’s claim?

CHAPTER SIX

Was Newton an accessory after the fact?

State v. Newton, 129 So. 3d 20 (La. 2013). Opinion by: Cooks, J.

Issue

Defendant asserts his wife, Nina Newton, was the one who told the police officers their sons were not at the scene of the shooting. He contends he was merely present when she discussed lying to the police but had encouraged the boys to tell the truth. Defendant argues there was nothing put into evidence that would have supported a conviction for accessory after the fact.

Facts

Defendant, Rodney Bernard Newton, Sr., is the father of Sean and Brandon Newton. Sean and Brandon, their cousin, Joshua Lambert, and three friends, became involved in a gang dispute at Prien Lake Mall. The two gangs decided to continue their confrontation in a neighborhood behind the mall. The six young men were all in Defendant’s car, and Sean Newton was driving. The boys drove through the neighborhood looking for the other gang. When they saw the men, Sean fired a gun into the crowd, and a fourteen-year-old girl who happened to be walking through the neighborhood was shot in the head. She died as a result of the gunshot wound. Defendant and his wife, Nina Newton, attempted to cover up their two sons’ drive-by shooting by concocting a story and lying to the police about their sons’ whereabouts at the time of the shooting.
Defendant was charged with accessory after the fact. . . . All the Newtons (Rodney, Nina, Sean, and Brandon) were tried together as co-defendants. A jury trial commenced on May 16, 2011, and on May 24, 2011, Defendant was found guilty as charged. . . . Defendant was sentenced to three years incarceration in the parish jail and credit for time served.
Reasoning

An accessory after the fact is defined as “any person who, after the commission of a felony, shall harbor, conceal, or aid the offender, knowing or having reasonable ground to believe that he has committed the felony, and with the intent that he may avoid or escape from arrest, trial, conviction, or punishment.” The statute requires the . . . intent of the offender that the person who committed the felony will escape arrest, trial, conviction or punishment. . . . Finally, there must be a completed felony. The defendant who was accused of being an accessory after the fact must have known or had reasonable grounds to know of the commission of the felony and gave aid personally under circumstances that indicated either that he actively desired that the felon avoid arrest, conviction, or punishment, or that he believed that one of these consequences was substantially certain to result from his assistance.
Joshua Lambert, Defendant’s nephew, was in the car with Sean Newton when Newton fired the gun out the window into the crowd. . . . Lambert stated at trial, after they drove away from the scene, Andre Broussard, who was also in the car, received a text that a little girl at the scene had been shot. Newton then called his mother and told her they had been in an altercation. She told them to hurry home, but they drove first to Lambert’s house where they hid the gun, and Newton burned his tee shirt.
Lambert and the two Newton boys then went to the Newton [family]’s apartment, where Rodney and Nina Newton were waiting for them. After the Newtons heard what had happened, Nina Newton said she was going to call the police and tell them the boys were accosted by a gang at the mall and as they were leaving the mall, they heard gun shots so they hurried home. Lambert testified Defendant was present during this discussion. He stated that his uncle said “the story didn’t make any sense or anything, so we should have just told the truth.” However, “My Aunt Nina was, like, ‘No, because our baby is going to get in trouble and everything about the situation.’ So after she said that, he just went with it.”

Lambert further testified, after his aunt called the police the evening of the shooting, an officer came to the apartment and talked to them. After a while, the officer asked them to go to the police station. His uncle drove them all to the police station. Lambert stated after the police talked to his aunt and uncle, they all went back to the apartment. He testified Nina Newton told the police she was sending the boys to her brother in Lafayette the next day to get them out of harm’s way in light of the incident.
The next day, the three boys drove in Sean Newton’s car where they met up with their uncle who then took them to his place in Lafayette. Defendant and his wife followed the boys in their car.
Defendant argues while he was present during the discussion of what to tell the police, he merely listened. In fact, Defendant contends he told the boys to tell the truth. He maintains the State failed to prove he had the requisite intent to aid or harbor the boys’ crimes from detection. He argues all the State proved at trial was he said nothing and that, in itself, is not a crime; accordingly, there was insufficient evidence he acted as an accessory after the fact.
In State v. Chism,436 So.2d 464 (La. 1983), the defendant’s conviction for accessory after the fact was affirmed by the supreme court, and it was Chism’s failure to say or do anything that was discussed by the court. Chism, who was dressed as a woman, a male friend, and Chism’s uncle were driving around in a car, drinking beer. The friend wanted to have sex with Chism, and the uncle wanted to find his ex-wife for the same purpose. After they located the ex-wife, Chism and his friend sat in the car while the uncle tried to convince the ex-wife to join them. When she refused, he stabbed her several times. He then dragged her to the car, tossed her into the front seat with Chism, and directed the two friends to drive out to the countryside. There, he directed Chism and his friend to take the woman out of the car, and they laid her in the grass. The two men then left the uncle with the ex-wife and drove away. The next morning, Chism reported the incident to the police. The woman was found dead. Chism was eventually convicted as an accessory after the fact to second degree murder.
After noting there was overwhelming evidence that Chism’s uncle had committed a felony and Chism was aware of the offense, the supreme court discussed how Chism’s intent to assist his uncle escape arrest, trial, conviction, or punishment or belief that one of these consequences was substantially certain to result from his assistance, was established circumstantially:

Intent, like any other fact may be proved by circumstantial evidence. . . . [A] trier of fact reasonably could have found that Chism acted with . . . intent to help Lloyd avoid arrest because: (1) Chism did not protest or attempt to leave the car when his uncle, Lloyd, shoved the mortally wounded victim inside; (2) he did not attempt to persuade Duke, his would-be lover, [to] exit out the driver’s side of the car and flee from his uncle, whom he knew to be one-legged and armed only with a knife; (3) he did not take any of these actions at any point during the considerable ride to Willow Point; (4) at their destination, he docilely complied with Lloyd’s directions to remove the victim from the car and leave Lloyd with her, despite the fact that Lloyd made no threats and that his wooden leg had become detached; (5) after leaving Lloyd with the dying victim, he made no immediate effort to report the victim’s whereabouts or to obtain emergency medical treatment for her; (6) before going home or reporting the victim’s dire condition he went to a friend’s house, changed clothing and discarded his own in a trash bin from which the police were unable to recover them as evidence; (7) he went home without reporting the victim’s condition or location; (8) and he went to the police station to report the crime only after arriving home and discussing the matter with his mother.
As in Chism, in the current case, the evidence establishing Sean Newton’s felony was overwhelming. Three of the five men in the vehicle with Newton testified that he fired a single shot out of the car window into the crowd of men. Defendant was fully aware of the felony after being apprised of it by his son. Defendant’s behavior exhibited, as in Chism, . . . the . . . intent to aid his son in avoiding the consequence of his actions.
Defendant sat at his wife’s side as she lied to the officer at their apartment. He drove everyone to the police department and, apparently, again sat at her side while she and the boys lied to a different police officer. He signed a consent form for the officers to search his vehicle for any evidence of the shooting and still did not say anything. In Chism, the Supreme Court noted in a footnote an illustrative list of the type of “aid” contemplated by La.R.S. 14:25 and included in the list was the volunteering of false information to law enforcement officers.
Holding
Defendant’s silence, combined with the opportunities he had to demonstrate an intent not to acquiesce in his wife’s and his sons’ cover-up, together with his overt act in following the boys to Iowa for the sole purpose of secreting his sons away[,] speaks for him now.

Questions for Discussion

1.
What are the facts in State v. Newton?

2.
Explain how the court relies on the precedent established by the Louisiana Supreme Court judgment in Chism to reach a decision in Newton.
3.
Did Newton have an intent to obstruct the investigation? Did Newton mislead the police or commit an affirmative act to assist his son to avoid apprehension by the police? Should Newton be held criminally liable for assisting his sons?

4.
As a judge, how would you rule in Newton?
CHAPTER EIGHT

Did the defendant use his knife in self-defense?

State v. Habermann, 93 S.W.3d 835 (Mo. Ct. App. 2002), Opinion by: Sullivan, J.

Shane Habermann (Appellant) appeals from the judgment of the trial court entered upon a jury verdict convicting him of . . . second-degree assault. . . . [W]e reverse and remand.

Issue

A jury trial was held. The trial court refused to submit a self-defense instruction to the jury on behalf of Appellant, finding that there was insufficient evidence to support such a defense. The jury found Appellant guilty of second-degree assault. Appellant appeals from the judgment of the trial court entered upon that jury verdict . . . and asserts that the evidence provided a basis under which a jury might reasonably have concluded that Appellant’s actions which resulted in Costa’s injuries were taken in self-defense and acquitted Appellant. . . .

Facts

A large patron from whom Appellant had requested a cigarette in the parking lot approached him and became loud and aggressive. Appellant responded in kind. The two threw punches at each other. People in the crowd that had gathered became involved in the fight. The crowd shouted and swore at Appellant. Appellant thought the crowd would jump him and severely beat him. Appellant began bouncing up and down, trying to locate his friends, who had gone off in search of women. Appellant is 5’8” tall and weighs between 150–160 lbs., and had seen crowds beating people in bar fights before with grave consequences.

As Appellant hopped and circled around, someone, he does not know who, hit him on the head. Then someone threw him to the ground. Someone hit or kicked Appellant in the head while he was on the ground. Someone was on top of Appellant, and Appellant tried to hit this person but his efforts were ineffective in getting the person off of him. At this point, Appellant reached into his pocket, grabbed his knife, and swung it to get the person off of him. Appellant believed his friends had left and he was going to get seriously hurt.

This person at whom Appellant swung the knife was Costa. In swinging the knife, Appellant slashed Costa’s throat.

Reasoning

In order to claim self-defense, the defendant (a) must not have provoked or been the aggressor in the assault; (b) must have reasonable grounds for the belief that he is faced with immediate danger of serious bodily injury; (c) must not use more force than that which appears reasonably necessary; and (d) must do everything in his power consistent with his own safety to avoid the danger and must retreat if retreat is practicable. . . .

We believe this incident is separate from the one between Appellant and the larger anonymous patron. Appellant presents evidence that he was not the initial aggressor in this attack upon him by Costa, the credibility of which is up to the jury to determine.

Furthermore, we find that Appellant presents evidence that he tried to escape from this alleged attack by hitting the person in order to get him off him. Because this was not successful, and Appellant feared serious bodily harm in that the crowd was shouting at him and he had seen bar fights before with serious consequences, he pulled out his knife to get the person off of him.

Holding

We find that there is substantial evidence to support the giving of a self-defense instruction. Considering Appellant’s version of the events resulting in Costa’s injury, there are questions of fact for the jury as to whether Appellant was the initial aggressor in the altercation between Costa and himself, and whether Appellant did everything in his power consistent with his own safety to avoid the danger and/or retreat. Accordingly . . . the judgment of the trial court is reversed and remanded with instructions to proceed in accordance with this opinion.

Questions for Discussion

1.
Did Habermann meet all the requirements for a claim of self-defense? What was the significance of Habermann’s height, weight, and observation of bar fights?

2.
Should the jury acquit Habermann on the grounds of justified self-defense or reject Habermann’s plea of self-defense and convict him of assault?

CHAPTER EIGHT
WERE THE DEFENDANTS ARRESTED FOR OBSTRUCTING THE ACTIVITIES OF THE INTERNAL REVENUE SERVICE ENTITLED TO RELY ON THE NECESSITY DEFENSE?

UNITED STATES V.SCHOON

971 F.2d 193 (9th Cir. 1991)

Opinion By: Boochever, J.

Issue
Gregory Schoon, Raymond Kennon, Jr., and Patricia Manning appeal their convictions for obstructing activities of the Internal Revenue Service Office in Tucson, Arizona, and failing to comply with an order of a federal police officer. Both charges stem from their activities in protest of United States involvement in El Salvador. They claim the district court improperly denied them a necessity defense. Because we hold the necessity defense inapplicable in cases like this, we affirm.                                                                                                 Facts
 On December 4, 1989, thirty people, including appellants, gained admittance to the IRS office in Tucson, where they chanted "keep America's tax dollars out of El Salvador," splashed simulated blood on the counters, walls, and carpeting, and generally obstructed the office's operation. After a federal police officer ordered the group, on several occasions, to disperse or face arrest, appellants were arrested.
     At a bench trial, appellants proffered testimony about conditions in El Salvador as the motivation for their conduct. They attempted to assert a necessity defense, essentially contending that their acts in protest of American involvement in El Salvador were necessary to avoid further bloodshed in that country. While finding appellants motivated solely by humanitarian concerns, the court nonetheless precluded the defense as a matter of law, relying on Ninth Circuit precedent. The sole issue on appeal is the propriety of the court's exclusion of a necessity defense as a matter of law.
       A district court may preclude a necessity defense where "the evidence, as described in the defendant's offer of proof, is insufficient as a matter of law to support the proffered defense." To invoke the necessity defense, therefore, the defendants colorably must have shown that: (1) they were faced with a choice of evils and chose the lesser evil; (2) they acted to prevent imminent harm; (3) they reasonably anticipated a direct causal relationship between their conduct and the harm to be averted; and (4) they had no legal alternatives to violating the law. We review de novo the district court's decision to bar a necessity defense.
      The district court denied the necessity defense on the grounds that (1) the requisite immediacy was lacking; (2) the actions taken would not abate the evil; and (3) other legal alternatives existed. Because the threshold test for admissibility of a necessity defense is a conjunctive one, a court may preclude invocation of the defense if "proof is deficient with regard to any of the four elements."                                                                                                                   Reasoning                                         
While we could affirm substantially on those grounds relied upon by the district court, we find a deeper, systemic reason for the complete absence  of federal case law recognizing a necessity defense in an indirect civil disobedience case. As used in this opinion, "civil disobedience" is the willful violation of a law, undertaken for the  purpose of social or political protest. Indirect civil disobedience involves violating a law or interfering with a government policy that is not, itself, the object of protest. Direct civil disobedience, on the other hand, involves protesting the existence of a law by breaking that law or by preventing the execution of that law in a specific instance in which a particularized harm would otherwise follow. This case involves indirect civil disobedience because these protestors were not challenging the laws under which they were charged. In contrast, the civil rights lunch counter sit-ins, for example, constituted direct civil disobedience because the protestors were challenging the rule that prevented  them from sitting at lunch counters. Similarly, if a city council passed an ordinance requiring immediate infusion of a suspected carcinogen into the drinking water, physically blocking the delivery of the substance would constitute direct civil disobedience: protestors would be preventing the execution of a law in a specific instance in which a particularized harm - contamination of the water supply - would otherwise follow.
     While our prior cases consistently have found the elements of the necessity defense lacking in cases involving indirect civil disobedience,  we have never addressed specifically whether the defense is available in cases of indirect civil disobedience. Indeed, some other courts have appeared doubtful. Today, we conclude, for the reasons stated below, that the necessity defense is inapplicable to cases involving indirect civil disobedience.
      Necessity is, essentially, a utilitarian defense. It therefore justifies criminal acts taken to avert a greater harm, maximizing social welfare by allowing a crime to be committed where the social benefits of the crime outweigh the social costs of failing to commit the crime. Pursuant to the defense, prisoners could escape a burning  prison; a person lost in the woods could steal food from a cabin to survive,; an embargo could be violated because adverse weather conditions necessitated sale of the cargo at a foreign port; a crew could mutiny where their ship was thought to be unseaworthy; and property could be destroyed to prevent the spread of fire.                                                                                                  
     What the traditional necessity cases have in common is that the commission of the "crime" averted the occurrence of an even greater "harm." In some sense, the necessity defense allows us to act as individual legislatures, amending a particular criminal provision or crafting a one-time exception to it, subject to court review, when a real legislature would formally do the same under those circumstances. For example, by allowing prisoners who escape a burning jail to claim the justification of necessity, we assume the lawmaker, confronting this problem, would have allowed for an exception to the law proscribing prison escapes.
     Because the necessity doctrine is utilitarian, however, strict requirements contain its exercise so as to prevent non-beneficial criminal conduct. For example, "'if the criminal act cannot abate the threatened harm, society receives no benefit from the criminal conduct.'" Similarly, to forgive a crime taken to avert a lesser harm would fail to maximize social utility. The cost of the crime would outweigh the harm averted by its commission. Likewise, criminal acts cannot be condoned to thwart threats, yet to be imminent, or those for which there are legal alternatives to abate the harm.
     Analysis of three of the necessity defense's four elements leads us to the conclusion that necessity can never be proved in a case of indirect civil disobedience. We do not rely upon the imminent harm prong of the defense because  we believe there can be indirect civil disobedience cases in which the protested harm is imminent.
 1. Balance of Harms

It is axiomatic that, if the thing to be averted is not a harm at all, the balance of harms necessarily would disfavor any criminal action. Indirect civil disobedience seeks first and foremost to bring about the repeal of a law or a change of governmental policy, attempting to mobilize public opinion through typically symbolic action. These protestors violate a law, not because it is unconstitutional or otherwise improper, but because doing so calls public attention to their objectives. Thus, the most immediate "harm" this form of protest targets is the existence of the law or policy. However, the mere existence of a constitutional law or governmental policy cannot constitute a legally cognizable harm. ("In a society based on democratic decision making, this is how values are ranked - a protester cannot simply assert that her view of what is best should trump the decision of the majority of elected representatives."); ("The law should [not] excuse criminal activity intended to express the protestor's disagreement with positions reached by the lawmaking branches of the government.").
     There may be, of course, general harms that result from the targeted law or policy. Such generalized "harm," however, is too insubstantial an injury to be legally cognizable. We have in the past rejected the use of the necessity defense in indirect civil disobedience cases as a "'back door' attempt to attack government programs in a manner foreclosed by [federal] standing requirements." Standing to attack governmental conduct requires direct, concrete injury; abstract injury insufficient. The law could not function were people allowed to rely on their subjective beliefs and value judgments in determining which harms justified the taking of criminal action. "Exercise of a moral judgment based upon individual standards does not carry with it legal justification or immunity from punishment for breach of the law. . . . Toleration of such conduct would [be] inevitably anarchic."
     The protest in this case was in the form of indirect civil disobedience, aimed at reversal of the government's El Salvador policy. That policy does not violate the  Constitution, and appellants have never suggested as much. There is no evidence that the procedure by which the policy was adopted was in any way improper; nor is there any evidence that appellants were prevented systematically from participating in the democratic processes through which the policy was chosen. The most immediate harm the appellants sought to avert was the existence of the government's El Salvador policy, which is not in itself a legally cognizable harm. Moreover,  any harms resulting from the operation of this policy are insufficiently concrete to be legally cognizable as harms for purposes of the necessity defense.
     Thus, as a matter of law, the mere existence of a policy or law validly enacted by Congress cannot constitute a cognizable harm. If there is no cognizable harm to prevent, the harm resulting from criminal action taken for the purpose of securing the repeal of the law or policy necessarily outweighs any benefit of the action.

2. Causal Relationship Between Criminal Conduct and Harm to be Averted

This inquiry requires a court to judge the likelihood that an alleged harm will be abated by the taking of illegal action. In the sense that the likelihood of abatement is required in the traditional necessity cases, there will never be such likelihood in cases of indirect political protest. In the traditional cases, a prisoner flees a burning cell and averts death, or someone demolishes a home to create a firebreak and prevents the conflagration of an entire community. The nexus between the act undertaken and the result sought is a close one. Ordinarily it is the volitional illegal act alone which, once taken, abates the evil.
     In political necessity cases involving indirect civil disobedience against congressional acts, however, the act alone is unlikely to abate the evil precisely because the action is indirect. Here, the IRS obstruction, or the refusal to comply with a federal officer's order, are unlikely to abate the killings in El Salvador, or immediately change Congress's policy; instead, it takes another volitional actor not controlled by the protestor to take a further step; Congress must change its mind.

3. Legal Alternatives

A final reason the necessity defense does not apply to these indirect civil disobedience cases is that legal alternatives will never be deemed exhausted when the harm can be mitigated by congressional action. As noted above, the harm indirect civil disobedience aims to prevent is the continued existence of a law or policy. Because congressional action can always mitigate this "harm," lawful political activity to spur such action will always be a legal alternative. On the other hand, we cannot say that this legal alternative will always exist in cases of direct civil disobedience, where protestors act to avert a concrete harm flowing from the operation of the targeted law or  policy.
       The necessity defense requires the absence of any legal alternative to the contemplated illegal conduct which could reasonably be expected to abate an imminent evil. A prisoner fleeing a burning jail, for example, would not be asked to wait in his cell because someone might conceivably save him; such a legal alternative is ill-suited to avoiding death in a fire. In other words, the law implies a reasonableness requirement in judging whether legal alternatives exist.
   Where the targeted harm is the existence of a law or policy, our precedents counsel that this reasonableness requirement is met simply by the possibility of congressional action. For example, in Dorrell, an indirect civil disobedience case involving a trespass on Vandenburg Air Force Base to  protest the MX missile program, we rejected Dorrell's claims that legal alternatives, like lobbying Congress, were unavailable because they were futile. Dorrell,  we said, "differed little from many whose passionate beliefs are rejected by the will of the majority legitimately expressed." We assumed there that the "possibility" that Congress will change its mind is sufficient in the context of the democratic process to make lawful political action a reasonable alternative to indirect civil disobedience. Without expressly saying so, Dorrell decided that petitioning Congress to change a policy is always a legal alternative in such cases, regardless of the likelihood of the plea's success. Thus, indirect civil disobedience can never meet the necessity defense requirement that there be a lack of legal alternatives.
     As have courts before us, we could assume, as a threshold matter, that the necessity defense is conceivably available in these cases, but find the elements never satisfied. Such a decision, however, does not come without significant costs. First, the failure of the federal courts to hold explicitly that the necessity defense is unavailable in these cases results in district courts expending unnecessary time and energy trying to square defendants' claims with the strict requirements of the doctrine.  Second, such an inquiry oftentimes requires the courts to tread into areas constitutionally committed to other branches of government. For example, in May, which involved trespass on a naval base to protest American nuclear weapons policy, we noted that, "to consider defendants' argument [that trespassing was justified by the nefariousness of the Trident missile] would put us in the position of usurping the functions that the Constitution has given to the Congress and to the President" (to grant standing to protestors would both risk distortion of "the role of the Judiciary in its relationship to the Executive and the Legislature and open the Judiciary to an arguable charge of providing 'government by injunction'"). Third, holding out the possibility of the defense's applicability sets a trap for the unwary civil disobedient, rather than permitting the individual to undertake a more realistic cost-benefit analysis before deciding whether to break the law in political protest. Fourth, assuming the applicability of the defense in this context may risk its distortion in traditional cases. Finally, some commentators have suggested that the courts have sabotaged the usually low threshold for getting a defense theory before the jury as a means of keeping the necessity defense from the jury. 
      The real problem here is that litigants are trying to distort to their purposes an age-old common law doctrine meant for a very different set of circumstances. What these cases are really about is gaining notoriety for a cause - the defense allows protestors to get their political grievances discussed in a courtroom. It is precisely this political motive that has left some courts, like the district court in this case, uneasy. ("Neither a small non-policy making service office of the IRS nor this Courtroom is the proper venue for deciding political questions."). Because these attempts to invoke the necessity  defense "force the courts to choose among causes they should make legitimate by extending the defense of necessity," and because the criminal acts, themselves, do not maximize social good, they should be subject to a per se rule of exclusion.                                                                                                             Holding
Thus, we see the failure of any federal court to recognize a defense of necessity in a case like ours not as coincidental, but rather as the natural consequence of the historic limitation of the doctrine. Indirect protests of congressional policies can never meet all the requirements of the necessity doctrine. Therefore, we hold that the necessity  defense is not available in such cases.                                                                                                                           
     Because the necessity defense was not intended as justification for illegal acts taken in indirect political protest, we affirm the district court's refusal to admit evidence of necessity.
Questions for Discussion                                                                                                                 1.  What are the facts in Schoon?                                                                                         2. What are the four requirements of the necessity defense under federal law?                                 3. Explain why the Court of Appeals holds that the necessity defense may not be relied to justify indirect civil disobedience. 
4. Should judges allow the jury to hear the defendants’ claim and to decide for themselves whether to recognize the necessity defense
CHAPTER EIGHT
WAS HAIR JUSTIFIED IN SHOOTING A RETREATING ASSAILANT UNDER FLORIDA’S “STAND YOUR GROUND” LAW? 

HAIR V. STATE

17 So.2d 804 (Fla.App. 2009)

Issue.
Jimmy Hair petitioned ..contending that he is immune from prosecution on charges of first-degree murder under section 776.032(1), Florida Statutes (2007)….
Facts.                                                                                                                                 

Hair and Rony Germinal visited a nightclub on the evening of July 20, 2007. Germinal and Charles Harper exchanged harsh words in the club. In the early morning hours of July 21, after the club closed, Germinal was driving a vehicle and Hair was in the passenger seat as they departed the area. Harper was in the immediate vicinity and the men spoke to each other. Harper came over to the car and entered it but was pulled away by Frye, his friend. Harper, however, escaped, Frye's grasp and reentered the vehicle on the driver's side. Hair, who held a permit to carry a concealed weapon, had a handgun on his seat. Hair and Harper "tussled" within the interior of the vehicle. Frye tried to pull Harper from the vehicle again but Harper was shot and killed by Hair. According to Hair, he was attempting to strike Harper with the handgun when it discharged.
    After considering this evidence, the circuit court denied the motion to dismiss. It reasoned that the statutory immunity was inapposite where the defendant was attempting to use the weapon as a club and it accidentally discharged…. 
Reasoning
In Peterson v. State, 983 So.2d 27 (Fla. 1st DCA 2008), this court addressed Florida’s “Stand Your Ground” law, enacted by the Florida Legislature in 2005 …The law states a person using force as permitted in section 776.013, with certain exceptions not applicable here, is immune from criminal prosecution and civil action.  Section 776.013(1) provides:

(1) A person is presumed to have held   a reasonable fear of imminent peril of death or great bodily harm to himself or herself or another when using defensive force that is intended or likely to cause death or great bodily harm to another if:

(a) The person against whom the defensive force was used was in the process of unlawfully and forcefully entering, or had unlawfully and forcibly entered, a dwelling, a residence, or occupied vehicle, or if that person had removed or was attempting to remove another against that person's will from the dwelling, residence, or occupied vehicle; and

(b) The person who uses defensive force knew or had reason to believe that an unlawful and forcible entry or unlawful and forcible act was occurring or had occurred.


The "Stand Your Ground" statutory immunity claim is resolved by the circuit court after a pretrial evidentiary hearing. The defendant bears the burden to prove entitlement to the immunity by a preponderance of the evidence. …[T]he court's findings of fact must be supported by competent substantial evidence.                                                                                   
      The material facts of this case are not in dispute. Harper, the victim, had unlawfully and forcibly entered a vehicle occupied by Germinal, Hair, and a third   person in the back seat. While Harper may have been exiting the vehicle at the time of the shooting… [t]he physical evidence was clear that Harper was still inside the vehicle when he was shot. The statute makes no exception from the immunity when the victim is in retreat at the time the defensive force is employed..
Holding
Petitioner was aware that Harper, the victim, had unlawfully and forcibly entered the vehicle when he was shot. Hair was therefore authorized by  section 776.013(1), Florida Statutes,  to use defensive force intended or likely to cause death or great bodily harm and was immune from prosecution for that action under 7776.032(1).. The motion to dismiss should have been granted and we therefore issued the writ of prohibition.
Questions for Discussion
1. What are the facts in Hair?                                                                                                        2.   Would Hair bee justified under the Florida “Stand Your Ground Law” in using deadly force if Hair was “exiting the vehicle at the time of the shooting?”                                       3.  Would Hair be held criminally liable if Florida did not have a “Stand Your Ground Law?”                                                                                                                                                4.  Can you explain why the circuit court denied Hair immunity because he was using his firearm as a club?  
Was Hobson justified in resisting the illegal arrest of her five-year-old son?

State v. Hobson, 577 N.W.2d 825 (Wis. 1998), Opinion by: Geske, J.

The question certified to this court is whether Wisconsin recognizes a common law right to forcibly resist an unlawful arrest. In this case, the State does not challenge the circuit court’s determination that Beloit police officers lacked probable cause to arrest the mother of a five-year-old boy after she refused to allow officers to speak to her son about a stolen bicycle. When the officers decided to arrest the mother for obstruction of an officer, the mother resisted and struck one of the officers. This action resulted in her arrest for an additional charge of battery to a peace officer. . . .

We conclude, based on the common law in this state, that Wisconsin has recognized a privilege to forcibly resist an unlawful arrest in the absence of unreasonable force. However, based upon public policy, we now decide to abrogate that common law affirmative defense. Our decision to abrogate has prospective application only. We therefore affirm the order of the circuit court dismissing the battery charge against Ms. Hobson.

Facts

The defendant, Ms. Shonna Hobson, was the mother of a five-year-old boy. On July 31, 1995, a member of the Beloit Police Department, Officer Nathan Shoate, went to a home address to interview a child suspected in a bike theft. Another juvenile had reported to Officer Shoate that he had seen Ms. Hobson’s son riding the juvenile’s sister’s stolen bicycle. When Officer Shoate reached the address reported by the juvenile, he saw Ms. Hobson’s son near a bicycle. When the officer got out of his car, he saw Ms. Hobson’s son run upstairs. The juvenile who had reported the theft was in Officer Shoate’s car at the time. The juvenile pointed out Ms. Hobson’s son as the person he had seen on the stolen bicycle. Officer Shoate met Ms. Hobson at her home, and told her that her son was suspected in a bike theft. Specifically, the officer told Ms. Hobson that her son was seen on a stolen bike and that the officer would need to talk to the boy about where the boy got the bike.

Ms. Hobson told her son to go in the house. She then told Officer Shoate that her son was not on a bicycle, and that he had his own bike. Ms. Hobson, according to the officer, became a bit irritated, and refused to allow Officer Shoate to speak with her son. She said that her son did not do anything, and had not stolen any bike. Officer Shoate then told Ms. Hobson that he would have to take her son to the police station to be interviewed about the stolen bicycle, and gave Ms. Hobson the opportunity to go along to the station. She replied that the officer was not taking her son anywhere.

At that point in the conversation, because of Ms. Hobson’s resistance, Officer Shoate called for backup police officers to assist him. Shortly thereafter, Officers Eastlick, Anderson and Alisankus arrived at the Hobson address. According to Officer Eastlick’s report, when the three backup officers arrived Ms. Hobson was standing with her son on the front steps of her residence yelling, swearing and saying “bullshit” in a very loud voice. Officer Shoate then repeated to Ms. Hobson that they had to take her son to the police station, to which Ms. Hobson again replied “You aren’t taking my son anywhere.” Officer Shoate then advised Ms. Hobson that she was under arrest for obstructing an officer.

Officers Eastlick and Alisankus proceeded to attempt to handcuff Ms. Hobson. When Officer Eastlick tried to take hold of Ms. Hobson’s arm and advise her that she was under arrest, Ms. Hobson pushed the officer away. Ms. Hobson became combative and struck Officer Alisankus across the face. Ms. Hobson then was taken to the ground by other officers. Both Officers Shoate and Eastlick reported that once she was on the ground, Ms. Hobson continued to fight with Officer Alisankus and kicked at Officer Eastlick.

On August 1, 1995, Ms. Hobson was charged with obstructing an officer, disorderly conduct, and resisting an officer. In an amended complaint filed August 15, 1995, the prosecutor added a fourth count. The amended complaint also charged Ms. Hobson with the felony of causing intentional bodily harm (battery) to a peace officer. The amended complaint included a report by Officer Alisankus, stating that he assisted other officers in arresting Ms. Hobson for obstructing at her residence. He reported that Officer Shoate advised Ms. Hobson that she was under arrest for obstructing, and that Officer Eastlick then attempted to take Ms. Hobson into custody. Ms. Hobson then forcibly pulled her arm away from Officer Eastlick, stating “let me go.” Officer Alisankus then took Ms. Hobson’s right hand and wrist in an effort to apply a compliance hold. At that point Ms. Hobson began to struggle and tried to pull away from Officer Alisankus. Ms. Hobson successfully pulled away and then began to swing her fist and kick at Officer Alisankus. Ms. Hobson’s fist struck Officer Alisankus on the left cheek. Ms. Hobson also kicked Officer Alisankus in the left leg and right forearm. Officer Alisankus was later treated at Beloit Memorial Hospital for injuries sustained during this incident. . . .

On January 2, 1996 the circuit court conducted an evidentiary hearing. . . . The court dismissed the obstructing and resisting counts, finding no probable cause for Ms. Hobson’s arrest. The circuit court also concluded that Ms. Hobson had a common law privilege to forcibly resist her arrest. In the circuit court’s view, a “superior social policy is advanced by a rule which modifies the common law rule so as to not permit resistance to an unlawful arrest unless the health or safety of the individual or a member of his or her family is threatened in a way that is not susceptible of cure later in a court room.” . . . The circuit court concluded that the battery charge was incident to the unlawful arrest, and that Ms. Hobson had no intent to assault an officer, but that the police officer assaulted her. The circuit court then dismissed the entire complaint. . . .

Issue

This court is faced with two questions. First, we must ascertain whether a common law privilege to forcibly resist unlawful arrest, in the absence of unreasonable force, has existed in Wisconsin until now. Second, if that privilege exists, we must decide whether public policy is best served by continuing to recognize that privilege, or by abrogating it.

Reasoning

Article XIV, section 13 of the Wisconsin Constitution preserves the English common law in the condition in which it existed at the time of the American Revolution until modified or abrogated. Article XIV of the Wisconsin Constitution provides: “Such parts of the common law as are now in force in the territory of Wisconsin, not inconsistent with this constitution, shall be and continue part of the law of this state until altered or suspended by the legislature.”

American courts adopted the English common law rule that unlawful arrest was a justified provocation to resist with physical force. American common law broadly recognized a privilege to forcibly resist an unlawful arrest throughout the nineteenth and twentieth centuries. . . . Nothing in our statutes or case law demonstrates that this common law privilege has been, until now, modified or abrogated. . . .

Against this historical backdrop, we turn to the second question confronting us. Is public policy best served by continuing to recognize the common law privilege to use physical force to resist an unlawful arrest, or by abrogating it? . . . The overall trend has been toward abrogation of the right. Treatment of this issue by the American Law Institute [ALI] represented a turning point in the evolution of this right. After significant debate, the ALI in 1958 promulgated a version of the Model Penal Code abrogating the right, and declaring “the use of force is not justifiable . . . to resist an arrest which the actor knows is being made by a peace officer, although the arrest is unlawful.” . . . The ALI comment in support of this section asserts that it “should be possible to provide adequate remedies against illegal arrest, without permitting the arrested person to resort to force—a course of action highly likely to result in greater injury even to himself than the detention.” . . . Judge Learned Hand succinctly characterized the risk of continuing the right, “the idea that you may resist peaceful arrest . . . because you are in debate about whether it is lawful or not, instead of going to the authorities which can determine [lawfulness], . . . [is] not a blow for liberty but on the contrary, a blow for attempted anarchy.” . . .

In a day when police are armed with lethal and chemical weapons, and possess scientific communication and detection devices readily available for use, it has become highly unlikely that a suspect, using reasonable force, can escape from or effectively deter an arrest, whether lawful or unlawful. His accomplishment is generally limited to temporary evasion, merely rendering the officer’s task more difficult or prolonged. Thus self-help as a practical remedy is anachronistic, whatever may have been its original justification or efficacy in an era when the common law doctrine permitting resistance evolved.

Today, with few exceptions, arrests are made by police officers, not civilians, and when a citizen is arrested, his probable fate is neither bail nor jail, but release after a short detention in a police station. . . . The common law right to forcibly resist unlawful arrest developed out of necessity in response to circumstances of an absence of bail, illness, physical torture and other great dangers . . . With those dire possibilities and no viable judicial or administrative redress, forcibly resisting an unlawful arrest was the only effective option a citizen had. But circumstances have changed. Unhealthy conditions in jails have decreased, while the physical risks of resisting arrest have increased. When the law of arrest developed, resistance to an arrest by a peace officer did not involve the serious dangers it does today. . . . Today, every peace officer is armed with a pistol and has orders not to desist from making an arrest though there is forceful resistance. . . .

Not only is forcible resistance now a substantially less effective response to unlawful arrest, there are many safeguards and opportunities for redress. No longer must individuals languish for years in disease-ridden jails. Now, bail is available. No longer are individuals detained indefinitely on dubious charges. Now, prompt arraignment and determination of probable cause are mandated. . . . No longer must individuals violently resist to prevent the fruits of an unlawful arrest from being used to prosecute them. Now, the exclusionary rule is in operation. . . . No longer must unlawful police action go undetected or undeterred. Now there are internal review and disciplinary procedures in police departments. No longer must patterns of police misconduct go unchecked. Now, civil remedies and injunctions are available.

Holding

In sum, the majority of jurisdictions have concluded that violent self-help is antisocial and unacceptably dangerous. We agree that there should be no right to forcibly resist an unlawful arrest in the absence of unreasonable force. When persons resist arrest, they endanger themselves, the arresting officers, and bystanders. Although we are sympathetic to the temporary deprivation of liberty the individual may suffer, the law permits only a civilized form of recourse. We disagree . . . that our holding “will have imposed a rule that forbids the individual to resist the sovereign’s own wrongs. . . .” Justice can and must be had in the courts, not in the streets. . . . We adopt the conclusion reached by the Supreme Court of Alaska that “[o]ur rules of law should discourage the unnecessary use of physical force between man and man. Any rule which promotes rather than inhibits violence should be re-examined. Along with increased sensitivity to the rights of the criminally accused there should be a corresponding awareness of our need to develop rules which facilitate decent and peaceful behavior by all.” . . . It is not too much to ask that one believing himself unlawfully arrested should submit to the officer and thereafter seek his legal remedies in court. Such a rule helps to relieve the threat of physical harm to officers who in good faith but mistakenly perform an arrest, as well as to minimize harm to innocent bystanders.” . . .

We hold that a private citizen may not use force to resist peaceful arrest by one he knows or has good reason to believe is an authorized peace officer performing his duties, regardless of whether the arrest is illegal . . . accordingly, we hold that Wisconsin has recognized a privilege to forcibly resist an unlawful arrest, but based on public policy concerns, we hereby abrogate that privilege. . . . We affirm the circuit court’s order dismissing the charges against Ms. Hobson. . . .

Concurring, Abrahamson, C.J.

The circuit court correctly found that “the officer had no authority to take a citizen who refuses to be interviewed to the police station to compel an interview there, especially a five-year-old boy.” Wisconsin statutes provide that if an officer has probable cause to believe that a child under the age of twelve has committed an offense, the officer must immediately make every reasonable effort to release the child to a parent. . . . In this case the parent was present when the officer approached the child; yet the officer sought to remove the child from the parent’s charge.

The officer then decided to arrest the mother. The circuit court correctly concluded that there was no lawful basis for the mother’s arrest. No one disputes this conclusion.

In a careful and scholarly examination of the same legal authorities relied upon by the majority opinion, the circuit court concluded that the mother’s right to resist the unlawful arrest should be protected. The circuit court made plain that it was deeply offended by the officer’s conduct in this incident. In the hearing on the motion to dismiss, the circuit court expressed its dismay: “They took this kid down there because they were hacked off because she wouldn’t let them interview the child at her home. . . . When have you ever heard of them arresting a five-year-old and taking them into custody because they believe that a bicycle had been stolen? . . .” Further, the circuit court wrote, “Nothing would permit the officer to take a five-year-old child to a police station for a junior version of the ‘third degree.’”

The common law right to resist an unlawful arrest was not designed to foster resistance to law enforcement officers or to encourage people to disobey them. Instead the common law right to resist unlawful arrest was designed to protect a person provoked by a wrongful arrest from being criminally charged with obstructing an officer. . . .

The circuit court found that Ms. Hobson “clearly used only force sufficient to attempt to prevent her illegal arrest. . . . There is a complete absence of an intent to assault an officer. Her only evident intent was to prevent her illegal arrest. She did not assault the police officer; the police officer assaulted her.” . . . A person is unlawfully arrested and is provoked to anger and emotion to resist the unlawful arrest. Under such circumstances, according to the common law, the person wrongfully arrested should not be subject to criminal prosecution. . . .

As the circuit court wrote, “it is difficult to imagine a mother who would allow her five-year-old son to be dragged off to the station house and subjected to an illegal interrogation. It certainly would be hollow to suggest that she submit to that process and then argue about it in court after whatever harm to the child will have already occurred. The circumstances under which an individual should be allowed to resist an unlawful arrest are narrow. This case represents one of those exceptions. . . .”

Questions for Discussion

1.
Why was Ms. Hobson’s arrest illegal?

2. 
Discuss the reason for the common law English rule recognizing the right to resist a lawful arrest. Distinguish this from the American rule. Why does the Wisconsin Supreme Court adopt the American rule? Are you persuaded that the English rule is “outdated” and “unworkable?” Contrast the views of a majority of the judges on the Wisconsin Supreme Court with the sentiments expressed by Chief Justice Abrahamson.

3.
The case against Ms. Hobson was dismissed. The Wisconsin Supreme Court, however, ruled that the American rule would be the law for all future cases involving resistance to the police. Why did the court decide to apply the American rule only in the future?

4.
Should the issue of whether to adopt the English or the American rule be a matter for the judges of the Wisconsin Supreme Court or the elected state legislature?

5.
Why have courts abandoned the right to resist an unlawful arrest, although they continue to recognize the right to use proportionate physical force against a police officer’s employment of excessive and unnecessary force?
CHAPTER EIGHT
Was Caswell entitled to the defense of necessity in fleeing a sexual attacker?

State v. Caswell, 771 A.2d 375 (Me. 2001), Opinion by: Alexander, J.

Patricia Caswell appeals from a judgment entered in the Superior Court (Kennebec County, Atwood, J.) following a jury trial convicting her of a third offense of operating under the influence. The operating under the influence charge was a Class D offense . . . with two prior convictions as aggravating factors. . . . We affirm.

Upon conviction, the Superior Court sentenced Caswell to six months in the county jail, all but thirty days suspended with probation for one year, a fine of $1,000, and a four-year suspension of her driver’s license and registration privileges. . . . [T]he thirty days’ jail time, the $1,000 fine, and the four-year suspension of driving privileges were mandatory minimums for conviction of a third offense of operating under the influence.

Facts

Maine Revised Statutes Annotated title 17-A, section 103(1) reads as follows: “Conduct which the actor believes to be necessary to avoid imminent physical harm to himself or another is justifiable if the desirability and urgency of avoiding such harm outweigh, according to ordinary standards of reasonableness, the harm sought to be prevented by the statute defining the crime charged.”

On August 1, 1996, Caswell and a man with whom she had had a prior intimate relationship spent the evening drinking alcoholic beverages at bars in the Augusta area. Although the couple was using Caswell’s vehicle, the man was driving because Caswell had just regained her driving privileges and did not want to drive after consuming alcohol.

As the evening progressed, Caswell testified that she began asking the man to take her home because she had to work the next day. Caswell testified that the man was drunk and angry and that he refused to take her home, ultimately taking her to his residence instead. Once at the residence, Caswell testified that she began to walk away. However, her companion followed her in her vehicle and demanded that she get in and return to the residence. Caswell testified that she consented to get in and return to the residence because she was afraid. Caswell testified that she then agreed to have sexual intercourse with the man because she believed that she was not going to get home until she did. During the course of the sexual encounter, Caswell testified that she was forced to engage in several degrading sexual acts which she resisted. Ultimately, she pushed the man off her and left the residence.

Caswell testified that when she left, her attacker was lying on the bed, that she did not know whether or not he was passed out, and that she did not recall him saying anything to her as she left. Caswell also testified that she did not know whether or not the man would follow her, but that she was afraid he was going to “get a hold” of her again.

After leaving the residence, Caswell drove her vehicle to an Irving station in Augusta. There she stopped, entered the station, and purchased a package of cigarettes. Although she stopped, Caswell testified at trial that she thought that her attacker was following her. When she stopped, Caswell also saw two Augusta police officers parked at the Irving station. She did not approach the officers. Caswell testified that she was not about to tell two strange officers what had happened to her and that she would have approached the officers only if she had seen her attacker coming toward her while she was at the Irving station.

Officer Struk of the Augusta Police Department was one of the officers in the Irving parking lot. He saw Caswell’s pickup truck pull rapidly into the parking lot and shortly thereafter leave at a high rate of speed. He followed Caswell’s truck in his cruiser and estimated that it was traveling at approximately sixty-five mph in a forty-five-mph zone. He signaled Caswell to stop and she did. When Officer Struk approached Caswell and requested her license and registration, he saw that she was crying, and he detected a strong odor of alcoholic beverages. Caswell informed Struk that she had just broken up with her boyfriend and admitted that she had been drinking. Caswell slipped on the . . . running board when she exited and performed poorly on field sobriety tests. Struk took Caswell to the Augusta police station where a breathalyzer test indicated a blood-alcohol level of .12 percent. Caswell was summonsed for operating under the influence. Maine law prohibits operating a motor vehicle while under the influence of alcoholic beverages or while having a blood alcohol content of .08 percent or higher.

At trial, after the State rested and out of the presence of the jury, Caswell offered the testimony of a psychologist, Dr. Brian Rines, concerning the effects of the sexual attack which Caswell had told him had occurred. He asserted that because of the sexual attack, Caswell felt an “overwhelming need to escape,” that her judgment was impaired, that it was rational for her to fear further assault, and that her emotions overrode her thought processes. Rines also testified that Caswell’s unwillingness to report the sexual assault to the police officers at the Irving station was consistent with behavior of other sexual assault victims and that she was driven by a frantic need to get home. Rines indicated that Caswell viewed her home as a place of refuge, although from the evidence presented at trial it was apparent that the man who Caswell testified had attacked her knew where her residence was located. Rines also testified that Caswell told him that she continued to fear further attack even after she left the Irving station and that, in Rines’s experience, Caswell’s fear was reasonable and consistent with that of other victims of sexual assault.

Following the testimony of Rines and Caswell, the court ruled that the facts presented did not generate the competing harms justification because there was no evidence of imminent harm to Caswell. Accordingly, Rines did not testify before the jury. The court permitted Caswell to testify to all of the events of the evening, including the sexual attacks. Although requested by the defense, the jury was not instructed on the competing harms justification. After the jury returned a guilty verdict and the court entered judgment, Caswell filed this appeal.

Issue

The principal issue on appeal is whether the evidence was sufficient to generate the competing harms justification. There is a subsidiary issue of whether the court should have excluded the psychologist’s testimony offered in support of the competing harms justification. Caswell argues that her subjective belief that a person who had attacked her might be chasing her is sufficient to generate a competing harms justification for her continuing to operate her motor vehicle . . . even after she had stopped for cigarettes at the Irving station and observed the police officers.

Reasoning

On this record, there is no evidence that Caswell was imminently threatened with physical harm. When she left her attacker, Caswell testified that he was lying on a bed, that she did not know whether or not he was passed out, and that she did not recall him saying anything to her as she left. Beyond Caswell’s testimony, the record contains absolutely no evidence that the person whom Caswell asserted had attacked and degraded her was chasing her. Further, on the particular facts of this case, any justification for driving while under the influence in order to flee from the attacker’s residence evaporated when Caswell stopped for cigarettes and observed the Augusta police officers.

Holding

Caswell’s argument would have us change the law regarding competing harms to (1) eliminate the requirement that the evidence demonstrate, as a fact, that physical harm was imminently threatened and (2) allow a subjective belief that one is being pursued, without more, to become an excuse for operating under the influence or any other crime that may be subject to a competing harms justification.

We decline Caswell’s invitation to change the law to allow subjective beliefs alone to generate the competing harms justification. Based on our prior precedent, the trial court correctly ruled that the competing harms justification would be excluded because there was no evidence which, even construed most favorably to Caswell, suggesting that physical harm to her was imminently threatened.

Concurring, Saufley, J., with whom Danna, J., joins

If we accept Caswell’s testimony on these facts . . . we would have to conclude that she presented all of the elements necessary to generate the competing harms defense, had she been stopped while driving away from her attacker.

Because she was not stopped at that point, however, the analysis does not end there. When Caswell arrived at the Irving station, the facts supporting her competing harms defense changed significantly. She was no longer faced with an impossible situation, where she had to decide between staying with the man who had just sexually assaulted her, or fleeing from her attacker by driving under the influence. By the time she had reached the Irving station, Caswell was away from her attacker’s presence, in a public place, and in the presence of other people, including two uniformed police officers. At the same time, there was no evidence whatsoever that her attacker had, in fact, followed her. Moreover, once she reached the public area of the Irving station, she also had alternative methods of getting home. . . . She could have, for example, called a taxi to take her home.

When she chose, instead, to get back into her truck and drive home under the influence, she did so without the justification that initially existed when she left her attacker’s trailer. In other words, she was no longer in the isolated setting where her only reasonable option was to violate the law. A defense that is valid initially may be lost by a change in circumstances. . . .

Dissenting, Calkins, J.

I strongly disagree with the assertion in the majority opinion that allowing the competing harms defense in this case would do away with the requirement that physical harm be imminently threatened and would create a change in the law eliminating all requirements of the competing harms defense except the subjective belief of the defendant. If Caswell’s testimony was only that she believed she was being followed, and if there was no evidence that she had been followed and raped shortly before her conduct that led to her detention by the police, then the assertion in the opinion would be correct. However, here we have significant evidence that makes the existence of the imminent threat more than subjective; the evidence is sufficient to demonstrate the reasonable and factual existence of an imminent threat.

I also write separately to address the issue of the admissibility of Dr. Rines’s testimony. His testimony was admissible because it was relevant to the issue of whether Caswell had a reasonable alternative to driving. . . . Dr. Rines’s testimony was that because Caswell was suffering from rape trauma, she was not acting as logically as someone who had not been raped might have acted. The fact that Caswell did not want to talk to the officers about what had just transpired was consistent with the actions of other rape victims. Because the lack of a reasonable alternative is an element of the defense, its existence is a fact of consequence. Dr. Rines’s testimony was, therefore, relevant and should have been admitted.

A jury, upon hearing all of the evidence and upon being given a competing harms instruction, may have decided that the State had disproven the existence of the competing harm. It could have chosen not to believe that Caswell was raped or that she was afraid her rapist was following her. Perhaps the jury would have concluded that Caswell had a reasonable alternative. Caswell’s jury, however, was not given the opportunity to determine the viability of the competing harms defense. In my opinion, the evidence . . . was sufficient to put the competing harms defense in issue, and the jury should have been given the opportunity to decide it.

Questions for Discussion

1.
Do the judges differ in regard to the imminence of the harm confronting Caswell? Note that the statute uses a subjective or “believes” standard for “imminence.” The Maine Supreme Judicial Court interpreted this as requiring both a subjective belief and objective facts supporting the defendant’s belief that she confronted an imminent harm or injury.

2.
The court did not address whether the legislature precluded the necessity defense for DWI. Do you believe that the Maine legislature would have endorsed Caswell’s driving while inebriated under these conditions?

3.
Did Caswell’s drinking contribute to the creation of the very harm she was attempting to escape? Should she be entitled to rely on necessity?

4.
Why did Caswell fail to approach the police when she stopped for cigarettes and then drive at an excessive rate of speed and tell the officer that she was crying because she had broken-up with her boyfriend? Does the court have difficulty understanding the complex human response of a victim of sexual assault? Do you question Caswell’s credibility?

5.
In your opinion, should Caswell have been given the opportunity to present the defense of necessity to the jury? Should she have been acquitted on the grounds of necessity?
CHAPTER EIGHT
                                               THE QUEEN v. DUDLEY AND STEPHENS

                                                                14 Q.B.D. 273 (1884)

Issue

The two prisoners, Thomas Dudley and Edwin Stephens, were indicted for the murder of Richard Parker on the high seas on the 25th of July in the present year.  They were tried before my Brother Huddleston at Exeter on the 6th of November, and under the direction of my learned Brother, the jury returned a special verdict, the legal effect of which has been argued before us, and on which we are now to pronounce judgment.  This issue is whether killing under these circumstances is murder?         
Facts

 The special verdict as, after certain objections by Mr. Collins to which the Attorney General yielded, it is finally settled before us is as follows. (His Lordship read the special verdict as above set out.)  From these facts, stated with the cold precision of a special verdict, it appears sufficiently that the prisoners were subject to terrible temptation, to sufferings which might break down the bodily power of the strongest man and try the conscience of the best.  Other details yet more harrowing, facts still more loathsome and appalling, were presented to the jury, and are to be found recorded in my learned Brother's notes.  But nevertheless this is clear, that the prisoners put to death a weak and unoffending boy upon the chance of preserving their own lives by feeding upon his flesh and blood after he was killed, and with the certainty of depriving him of any possible chance of survival.  The verdict finds in terms that “if the men had not fed upon the body of the boy they would probably not have survived,” and that, “the boy being in a much weaker condition was likely to have died before them.”  They might possibly have been picked up next day by a passing ship; they might possibly not have been picked up at all; in either case it is obvious that the killing of the boy would have been an unnecessary and profitless act.  It is found by the verdict that the boy was incapable of resistance, and, in fact, made none; and it is not even suggested that his death was due to any violence on his part attempted against, or even so much as feared by, those who killed him. Under these circumstances the jury say that they are ignorant whether those who killed him were guilty of murder, and have referred it to this Court to determine what is the legal consequence which follows from the facts which they have found. 

Reasoning 

There remains to be considered the real question in the case - whether killing under the circumstances set forth in the verdict be or be not murder.  The contention that it could be anything else was, to the minds of us all, both new and strange, and we stopped the Attorney General in his negative argument in order that we might hear what could be said in support of a proposition which appeared to us to be at once dangerous, immoral, and opposed to all legal principle and analogy.  All, no doubt, that can be said has been urged before us, and we are now to consider and determine what it amounts to.  First it is said that it follows from various definitions of murder in books of authority, which definitions imply, if they do not state, the doctrine, that in order to save your own life you may lawfully take away the life of another, when that other is neither attempting nor threatening yours, nor is guilty of any illegal act whatever towards you or any one else.  But if these definitions be looked at they will not be found to sustain this contention. …                                    It is, if possible, yet clearer that the doctrine contended for receives no support from the great authority of Lord Hale.  It is plain that in his view the necessity which justified homicide is that only which has always been and is now considered a justification.  ‘In all these cases of homicide by necessity,’ says he, “as in pursuit of a felon, in killing him that assaults to rob, or comes to burn or break a house, or the like, which are in themselves no felony” (1 Hale's Pleas of the Crown, p. 491).  Again, he says that “the necessity which justifies homicide is of two kinds: (1) the necessity which is of a private nature; (2) the necessity which relates to the public justice and safety.  The former is that necessity which obligeth a man to his own defence and safeguard, and this takes in these inquiries:-(I.) What may be done for the safeguard of a man's own life;” and then follow three other heads not necessary to pursue.  Then Lord Hale proceeds: “As touching the first of these - viz., homicide in defence of a man's own life, which is usually styled se defendendo.”   It is not possible to use words more clear to shew that Lord Hale regarded the private necessity which justified, and alone justified, the taking the life of another for the safeguard of one's own to be what is commonly called “self-defence.”  (Hale's Pleas of the Crown, i. 478.) 

     But if this could be even doubtful upon Lord Hale's words, Lord Hale himself has made it clear.  For in the chapter in which he deals with the exemption created by compulsion or necessity he thus expresses himself: - “If a man be desperately assaulted and in peril of death, and cannot otherwise escape unless, to satisfy his assailant's fury, he will kill an innocent person then present, the fear and actual force will not acquit him of the crime and punishment of murder, if he commit the fact, for he ought rather to die but if he cannot otherwise save himself than kill an innocent; but if he cannot otherwise save his own life the law permits him in his own defence to kill the assailant, for by the violence of the assault, and the offence committed upon him by the assailant himself, the law of nature and necessity, hath made him his own protector ….”(Hale's Pleas of the Crown, vol. i. 51.)                                                                                                                                But, further still, Lord Hale in the following chapter deals with the position asserted by the casuists and sanctioned as he says, by Grotius and Puffendorf, that in a case of extreme necessity, either of hunger or clothing; “theft is no theft, or at least not punishable as theft, as some even of our own lawyers have asserted the same.”  “ But,” says Lord Hale, “I take it that here in England, that rule, at least by the laws of England, is false; and therefore, if a person, being under necessity for want of victuals or clothes, shall upon that account clandestinely and animo furandi steal another man's goods, it is felony, and a crime by the laws of England punishable with death.” (Hale, Pleas of the Crown, i. 54.)  If therefore, Lord Hale is clear - as he is - that extreme necessity of hunger does not justify larceny, what would he have said to the doctrine that it justified murder?      It is satisfactory to find that another great authority, second, probably, only to Lord Hale, speaks with the same unhesitating clearness on this matter.  Sir Michael Foster, in the 3rd chapter of his Discourse on Homicide, deals with the subject of “homicide founded in necessity” and the whole chapter implies, and is insensible unless it does imply that in the view of Sir Michael Foster “necessity and self-defence” (which he defines as “opposing force to force even to the death”) are convertible terms.  There is no hint, no trace, of the doctrine now contended for; the whole reasoning of the chapter is entirely inconsistent with it.  In East's Pleas of the Crown the whole chapter on homicide by necessity is taken up with an elaborate discussion of the limits within which necessity in Sir Michael Foster's sense (given above) of self-defence is a justification of or excuse for homicide.  There is a short section at the end very generally and very doubtfully expressed, in which the only instance discussed is the well-known one of two shipwrecked men on a plank able to sustain only one of them, and the conclusion is left by Sir Edward East entirely undetermined.                                                                                        What is true of Sir Edward East is true also of Mr. Serjeant Hawkins.  The whole of his chapter on justifiable homicide assumes that the only justifiable homicide of a private nature is the defence against force of a man's person, house, or goods.  In the 26th section we find again the case of the two shipwrecked men and the single plank, with the significant expression from a careful writer, “It is said to be justifiable.”  So, too, Dalton c. 150, clearly considers necessity and self-defence in Sir Michael Foster's sense of that expression, to be convertible terms, though he prints without comment Lord Bacon's instance of the two men on one plank as a quotation from Lord Bacon, adding nothing whatever to it of his own. And there is a remarkable passage at page 339, in which he says that even in the case of a murderous assault upon a man, yet before he may take the life of the man who assaults him even in self-defence, “cuncta prius tentanda.” 

     The passage in Staundforde, on which almost the whole of the dicta we have been considering are built, when it comes to be examined, does not warrant the conclusion which has been derived from it. The necessity to justify homicide must be, he says, inevitable, and the example which he gives to illustrate his meaning is the very same which has just been cited from Dalton, shewing that the necessity he was speaking of was a physical necessity, and the self-defence a defence against physical violence.  Russell merely repeats the language of the old text-books, and adds no new authority, nor any fresh considerations.                                                                                                                            Is there, then, any authority for the proposition which has been presented to us?  Decided cases there are none.  The case of the seven English sailors referred to by the commentator on Grotius and by Puffendorf has been discovered by a gentleman of the Bar, who communicated with my Brother Huddleston, to convey the authority (if it conveys so much) of a single judge of the island of St. Kitts, when that island was possessed partly by France and partly by this country, somewhere about the year 1641.  It is mentioned in a medical treatise published at Amsterdam, and is altogether, as authority in an English Court, as unsatisfactory as possible. The American case cited by my Brother Stephen in his Digest, from Wharton on Homicide in which it was decided, correctly indeed, that sailors had no right to throw passengers overboard to save themselves, but on the somewhat strange ground that the proper mode of determining who was to be sacrificed was to vote upon the subject by ballot, can hardly, as my Brother Stephen says, be an authority satisfactory to a court in this country.  The observations of Lord Mansfield in the case of Rex v. Stratton and Others, striking and excellent as they are, were delivered in a political trial, where the question was whether a political necessity had arisen for deposing a Governor of Madras.  But they have little application to the case before us, which must be decided on very different considerations….                                                                                                                                Now, except for the purpose of testing how far the conservation of a man's own life is in all cases and under all circumstances an absolute, unqualified, and paramount duty, we exclude from our consideration all the incidents of war. We are dealing with a case of private homicide, not one imposed upon men in the service of their Sovereign and in the defence of their country.  Now it is admitted that the deliberate killing of this unoffending and unresisting boy was clearly murder, unless the killing can be justified by some well-recognised excuse admitted by the law.  It is further admitted that there was in this case no such excuse, unless the killing was justified by what has been called “necessity.”  But the temptation to the act which existed here was not what the law has ever called necessity.  Nor is this to be regretted.  Though law and morality are not the same, and many things may be immoral which are not necessarily illegal, yet the absolute divorce of law from morality would be of fatal consequence; and such divorce would follow if the temptation to murder in this case were to be held by law an absolute defence of it.  It is not so.  To preserve one's life is generally speaking a duty, but it may be the plainest and the highest duty to sacrifice it.  War is full of  instances in which it is a man's duty not to live, but to die.  The duty, in case of shipwreck, of a captain to his crew, of the crew to the passengers, of soldiers to women and children, as in the noble case of the Birkenhead; these duties impose on men the moral necessity, not of the preservations but of the sacrifice of their lives for others, from which in no country, least of all, it is to be hoped, in England, will men ever shrink as indeed, they have not shrunk.  It is not correct, therefore, to say that there is any absolute or unqualified necessity to preserve one's life.  “Necesse est ut eam, non ut vivam,” is a saying of a Roman officer quoted by Lord Bacon himself with high eulogy in the very chapter on necessity to which so much reference has been made.  It would be a very easy and cheap display of commonplace learning to quote from Greek and Latin authors, from Horace, from Juvenal, from Cicero, from Euripides, passage after passages, in which the duty of dying for others has been laid down in glowing and emphatic language as resulting from the principles of heathen ethics; it is enough in a Christian country to remind ourselves of the Great Example whom we profess to follow.  It is not needful to point out the awful danger of admitting the principle which has been contended for.  Who is to be the judge of this sort of necessity?  By what measure is the comparative value of lives to be measured?  Is it to be strength, or intellect, or what ? It is plain that the principle leaves to him who is to profit by it to determine the necessity which will justify him in deliberately taking another's life to save his own.  In this case the weakest, the youngest, the most unresisting, was chosen.  Was it more  necessary to kill him than one of the grown men?  The answer must be “No” -                                                                                                                                            
    It is not suggested that in this particular case the deeds were devilish, but it is quite plain that such a principle once admitted might be made the legal cloak for unbridled passion and atrocious crime.  There is no safe path for judges to tread but to ascertain the law to the best of their ability and to declare it according to their judgment; and if in any case the law appears to be too severe on individuals, to leave it to the Sovereign to exercise that prerogative of mercy which the Constitution has intrusted to the hands fittest to dispense it.                                                                                                                                                  It must not be supposed that in refusing to admit temptation to be an excuse for crime it is forgotten how terrible the temptation was; how awful the suffering; how hard in such trials to keep the judgment straight and the conduct pure.  We are often compelled to set up standards we cannot reach ourselves, and to lay down rules which we could not ourselves satisfy.  But a man has no right to declare temptation to be an excuse, though he might himself have yielded to it, nor allow compassion for the criminal to change or weaken in any manner the legal definition of the crime.  It is therefore our duty to declare that the prisoners' act in this case was wilful murder, that the facts as stated in the verdict are no legal justification of the homicide; and to say that in our unanimous opinion the prisoners are upon this special verdict guilty, of murder.  

     THE COURT then proceeded to pass sentence of death upon the prisoners. 

CHAPTER EIGHT
WERE THE DEFENDANTS WHO BLOCKED A HIGHWAY TO PROTEST THE CLOSING OF A BIKE LANE ENTITLED TO THE NECESSITY DEFENSE?

PEOPLE V. GRAY   
 
Criminal Court of the City of New York, 
New York County,  
150 Misc.2d 852 (C.C.N.Y.C. 1991) 

Opinion By: Safer-Espinoza, J.                                                                                                   

Issue  

 Each of the defendants in this case is charged with disorderly conduct,  (These charges are a result of their participation in a demonstration organized by Transportation Alternatives on October 22, 1990, at the entrance to the south outer roadway of the Queensboro Bridge, in opposition to the opening to vehicular traffic of the one lane that had been reserved for bicycles and pedestrians, during evening rush hours. Were the defendants entitled to rely on the necessity defense?

Facts                                  
Pursuant to an agreement with the Manhattan District Attorney's office, defendants stipulated to the facts constituting the People's direct case.  In substance, they admitted their presence on the south outer roadway of the Queensboro Bridge at approximately 4:00 p.m. on October 22, 1990.  They also admitted that at about 4:15 p.m., a New York City Police Officer ordered them to move, and that they did not comply with that order until they were placed under arrest, at which time they moved voluntarily and did not resist in any way.  In return for this stipulation, the prosecution agreed not to offer any objections to the presentation of a necessity defense by these defendants.                                                                 A non-jury trial was held before this Court on February 5th and 6th, 1991.  The People's case consisted of the above-mentioned stipulation.  Defendants presented their own testimony, as well as that of several witnesses, including Dr. Steven Markowitz, a specialist in community medicine with the Division of Environmental and Occupational Medicine at Mount Sinai Medical Center and former Commissioner of Transportation, Ross Sandler, as expert witnesses. Several exhibits consisting of Department of Transportation memos were then entered into evidence by the People as rebuttal.     

Reasoning                 
The necessity defense is fundamentally a balancing test to determine whether a criminal act was committed to prevent a greater harm.  The common elements of the defense found in virtually all common-law and statutory definitions include the following:  (1) the actor has acted to avoid a grave harm, not of his own making;  (2) there are not adequate legal means to avoid the harm;  and (3) the harm sought to be avoided is greater than that committed.  A number of jurisdictions, New York among them, have included two additional requirements--first, the harm must be imminent, and second, the action  taken must be reasonably expected to avert the impending danger.     
      Extensive research revealed that while judges in New York (with one partial exception, discussed infra) have so far declined to rule that a necessity defense has been sufficiently established to allow the trier of fact to consider it in their deliberations in cases involving defendants who have engaged in citizen intervention/civil disobedience, numerous state trial judges in other jurisdictions, as well as some federal district court judges, have so charged juries or acquitted defendants after bench trials in similar cases.   
       Moreover, when the necessity defense is actually submitted to the trier of fact in such cases, defendants have usually been acquitted (see, e.g., United States v. La Forge and Katt, No Cr 4-84-66 [US Dist Ct Minn Nov 8, 1984];  People v. Brown, No. 78CM2520-40 [Lake City, Ill Jan 1979]; California v. McMillan [San Luis Obispo Jud. Dist. # D00518, 1988]).  There are also a number of cases in which charges were dropped after the judge's rulings that a necessity defense would be permitted (see, e.g., United States v. Braden, PL 139/20 [WD Ky.1985];  New Jersey v. Driscoll, PL 172/50 [Mun Ct., New Brunswick, # S5484432, 1986].  Other citations omitted for purposes of publication). While far from an exhaustive listing, these cases are representative of the range of perceived harms against which defendants' actions have been found to be justified;  including the effects of nuclear weapons and nuclear power.                                                                       In the opinion of this Court, the instant case presents a factual situation which clearly distinguishes it from previous cases in New York which ruled a necessity defense inapplicable.  Additionally, upon careful examination of the history and purpose of the justification defense which has come to be known as necessity, this Court has interpreted some of the elements of this defense in a manner which departs from prior decisions in this area.                                                                                                                               
 THE REASONABLE BELIEF STANDARD 

 In People v. Goetz,  the New York Court of Appeals emphasized that the justification statute requires a determination of reasonableness that is both subjective and objective.  The critical focus must be placed on the particular defendant and the circumstances actually confronting him at the time of the incident, and what a reasonable person in those circumstances and having defendant's background and experiences would conclude The same basic standards should apply in cases where defendants assert the justification defense defined by Penal Law 35.05(2).   

 There is only one element of the necessity defense to which a standard more stringent than reasonable belief must be applied--that is the actor's choice of values, for which he is strictly liable. 

 An actor is not justified, for example, in taking human life to save imperiled property.  No matter how real the threat to property is, by making the wrong choice in placing the value of property over human life, the actor loses the defense.  Thus, the choice of values requirement ensures that the defense cannot be used to challenge shared societal values.  To apply a strict liability standard in evaluating the other elements of this defense, however, and to find that only those actors who have actually averted a greater harm may avail themselves of the defense, is inconsistent with the law of justification in New York, as well as necessity's basic purpose to promote societal interests.  Applying the above standards, the Court will now analyze the elements of the necessity defense as they apply to defendants' actions in this case. 

THE CHOICE OF EVILS REQUIREMENT 

 As stated earlier, defendants' value choice is the one area where they must be held strictly liable.  A judge must decide whether the actor's values are so antithetical to shared social values as to bar the defense as a matter of law. 

 As part of this objective inquiry, the requirement that a judge also determine whether or not the defendant's value choice has been preempted by the legislature has sometimes been read into the statute.  New York specifically declined to adopt the broad provision of the Model Penal Code section dealing with legislative pre-emption in necessity cases, "a legislative purpose to exclude the justification claimed does not otherwise plainly appear") and instead provided that defendants must not be protesting only against the morality and advisability of the statute under which they are charged.                                                 A reading of the cases in this area reveals that it is seldom the correctness of defendants' values which is at issue.  Courts have generally recognized that the harms perceived by activists protesting nuclear weapons and power and United States domestic and foreign policy--nuclear holocaust, international law violations, torture, murder, the unnecessary deaths of U.S. citizens as a result of environmental hazards and disease--are far greater than those created by a trespass or disorderly conduct.                                                
      In this case, the defendants are all members of an organization called Transportation Alternatives, an organization devoted to the promotion of non- vehicular, ecologically sound means of transportation.  Through their testimony and that of their expert witnesses, it was clear that these defendants' actions were motivated by the desire to prevent what they called the "asphyxiation of New York" by automobile-related pollution.  Specifically, the harm they seek to combat is the release of ever higher levels of pollution from vehicular traffic, and the unnecessary death and serious illness of many New Yorkers as a result.                                                                                                       
     Defendants also articulated a motivation to put an end to an extremely hazardous situation that had resulted on the Queensboro Bridge south outer roadway, subsequent to the implementation of the regulation opening that roadway to vehicular traffic during the evening rush hour.  Since many pedestrians and bicyclists continued to use that roadway, the defendants testified that they also acted to prevent serious injuries to those individuals who continued to use alternative forms of transportation on the bridge.                                        
     Certainly, neither of these harms could be said to have developed through any fault of these defendants.  Nor is there an issue of legislative preemption in this case. In fact, in a departure from the usual situation in citizen intervention cases, it is clear that it is the defendants' point of view concerning air pollution and its accompanying dangers that has been confirmed and adopted by the legislature.   

1. Certainly, the regulation by the Department of Transportation concerning the Queensboro Bridge cannot be cited as legislative preemption  in this case.  First, the doctrine simply does not apply to executive or agency action.  Moreover, the circumstances under which this regulation was passed preclude any argument that a full discussion and resolution of the competing values at stake was undertaken by the Department of Transportation. 

2. As testified to by the former Commissioner of Transportation, Ross Sandler, the Clean Air Act Amendments of 1970 (42 USC §§ 7401-7642, as amended) required the Environmental Protection Agency (EPA) to promulgate "clean air" standards.  New York is not now, and has never been, in compliance with those minimum standards set by the EPA.  This non- compliance has been the cause of numerous citizen suits seeking enforcement of pollution level standards in New York City.  Broad legislative preferences such as that expressed by the Clean Air Act, have often been used in the reverse situation by the Courts to ban the necessity defense on grounds of legislative preemption.  This is  particularly true in a number of cases where courts have implied a legislative choice in favor of nuclear power and weaponry.  Other courts have required that the legislature have specifically weighed competing harms, including those foreseen by defendants, and made a value choice rejecting defendant's position.                                              Nor is this a case where the defendants are acting against what the courts have already recognized as a fundamental right, as in the abortion protests which have asserted a necessity defense.  There is no corresponding fundamental right to contribute to life threatening air pollution.  In Archer, the Court submitted the necessity defense to the jury, to be considered if they found second trimester abortions were being performed.  The Court failed to recognize the protections extended to such procedures under Roe v. Wade.  Defendants in that case were convicted. 

      In this case, as well as in most necessity cases, it is clear that defendants chose the correct societal value.  It is beyond question that both the death and illness of New Yorkers as a result of additional air pollution, and the danger to cyclists and pedestrians posed by vehicles on the south outer roadway, are far greater harms than that created by the violation of disorderly conduct.                                                                                                The more difficult issue in many of the necessity defense cases has been whether the actors' perception of harm was reasonable.  The Court will now turn to a discussion of this requirement, and the additional requirement of New York Penal Law Section 35.05, that the harm be imminent. 

THE IMMINENCE OF GRAVE HARM REQUIREMENT 

 In evaluating whether defendants' perceptions of the harm they sought to avoid in this case were reasonable, the Court must decide whether they had "a well founded belief in imminent grave injury".   Such determination is almost always a question for the trier of fact.  Defendants in the instant case presented several witnesses, as well as submitting studies, to establish the existence of a grave and imminent harm. Defendants themselves testified that the DOT regulation, if obeyed, would prove to be a devastating disincentive to New Yorkers who use alternative or non- vehicular means of transportation between the boroughs of Manhattan and Queens.  The only road open to bicyclists and pedestrians is practically inaccessible to them during the hours most critical to their return home.  In contrast to this disincentive to non-polluting forms of transportation, another lane is open to vehicular traffic. 

       Defendants clearly articulated their belief that encouraging automobiles at a rush hour traffic 'choke-point' while discouraging walkers and cyclists produces a specific, grave harm that is not only imminent, but is occurring daily.  This belief was supported by the testimony of expert witnesses and studies submitted into evidence.  Former Commissioner of Transportation Sandler gave undisputed testimony that New York City would have to reduce vehicular traffic in order to come into compliance with the minimum standards set by the Environmental Protection Agency for air pollution.  Indeed, recent litigation corroborates defendants' claim that New York's failure to comply with EPA standards is due, in substantial measure, to automobile-related pollution.  Additionally, Dr. Steven Markowitz of the Mt. Sinai Department on Environmental and Occupational Diseases testified that air pollution in New York and elsewhere is a major cause of lung, respiratory tract and heart disease.  He particularly singled out carbon monoxide and nitrogen oxide as disease-causing agents.                                      In this regard, EPA's 1989 assessment concluded that motor vehicles were the single largest contributor to cancer risks from exposure to air toxics.  Motor vehicles, said the EPA, are responsible for 55 percent of the total cancer incidence from air contaminants, five times greater than from any other air pollution source.                                                              
      In the EPA survey, motor vehicle particulates accounted for more than 76 percent of the benzene, 63 percent of the directly emitted formaldehyde, and 77 percent of all polycyclic organic matter found in urban air.  In addition, the average automobile (travelling 10,000 miles) emits about 650 pounds of carbon monoxide, 105 pounds of hydrocarbons, 50 pounds of nitrogen oxides, and 12 pounds of particulates into the air each year.                                                                                                                                              A single tank of gasoline produces about 300 to 400 pounds of CO sub2 when burned.  According to state data the peak eight-hour concentration of carbon monoxide in 1988 recorded at 59th street between Third Avenue and Lexington-- the approach to the Queensboro Bridge-- was 13.9 parts per million, far exceeding the national standard.     
     The above cited DOT study also acknowledges that bicycle riding has a significant and untapped potential to reduce traffic congestion and its accompanying air pollution.  It indicates that the numbers of people who would adopt this form of transportation if encouraged by simple safety measures including bicycle lanes on the part of New York City (almost 30% of those surveyed) is impressive.  It states that the current level of bicycle ridership in New York City is indicative only of those individuals who are so dedicated to cycling that they are willing to utilize a transportation system that has been shaped for decades without provisions for bicycles.                                                              
     Defendant Komanoff pointed out that the over-all figure of 30% cited by the survey did not accurately reflect the potential for cycling as an alternative to polluting forms of transportation since 70% of the respondents lived over 10 miles from their workplace.  Among those who lived within 10 miles of their workplace, 49% replied that they would ride bicycles to work if some provisions were made for their safety and comfort.                             Dr. Markowitz testified that every increment in pollution makes a difference in terms of its negative impact on public health.  He testified that the inverse is also true, i.e., every decrease in New York air pollution has a corresponding positive effect.   
       Defendants pointed out in their testimony that the need for repairs on the Queensboro Bridge provided a perfect opportunity to encourage walking and cycling as alternative forms of transportation, as well as a disincentive for automobile traffic.  In fact, the demonstrations held by these defendants on a weekly basis prior to the date of the arrest in this case provided dramatic examples of the increased numbers of people who would use alternative forms of transportation if their safety was insured.                                          
     Instead, as the situation now exists, an additional lane is open to vehicular traffic, with each additional car causing the types and amounts of pollution described above, and a tremendous disincentive has been imposed upon those who use alternative forms of transportation.                                                                                                                  
      Defendants repeatedly expressed their belief that those who use bicycles or who walk are now placed in the following dilemma:  they can obey the ordinance and use forms of  transportation which further contribute to pollution, or they can disobey and be subject to the extremely hazardous conditions caused by riding with the traffic on the south outer roadway.                                                                                                                           
      Unlike many of the cases in this area, where the harm sought to be prevented was perceived as too far in the future to be found 'imminent', the grave harm in this case is occurring every day.  The additional pollution breathed by all New Yorkers (in a city that is already out of compliance with the minimal standards set by the EPA), as a result of the fact that more road space will be devoted to vehicles and its corollary that those hundreds of individuals who would otherwise bicycle or walk are discouraged from using non-polluting forms of transportation is a concrete harm being suffered by the population at this moment.                                                                                                                           
      The dangerous situation of cyclists and pedestrians travelling at the same hours as vehicular traffic is also a daily occurrence witnessed by several of these defendants.  Defendants and their witnesses testified to their observations and documentation of the fact that many cyclists and pedestrians continue to use the south outer roadway, despite the DOT regulation.  While the presence of cyclists and pedestrians on the day of the demonstration may be said to have presented a danger of the defendants' own making, on all of the other occasions testified to, many individuals using alternative forms of transportation were present on the bridge at no instigation from these defendants.  It is undisputed that the resulting mixture of automobiles, bicycles and pedestrians represents an extremely dangerous situation with the potential for tragic consequences.                    
     Defendants' witnesses also testified that due to the opening of the south outer roadway to vehicles during the rush hour, vehicles often assume it is open to them at other times as well.  Their entry onto this roadway during non-rush hours also creates a serious hazard for walkers and cyclists.                                                                                                                    These facts clearly distinguish the instant case from those situations where the courts have found the harm in question to be too remote.                                                                               In light of all the evidence of grave and imminent harm cited by these defendants, the Court finds that it would be  improper to hold as a matter of law that they had not met their burden of production on this element of the defense, i.e. that no reasonable juror could find that defendants had a reasonable belief that grave and imminent harm was occurring. The inquiry therefore becomes whether the People have disproved this element beyond a reasonable doubt.                                                                                                                   The prosecution contends that no evidence was shown that barring bicycles and pedestrians from the south outer roadway of the Queensboro Bridge would cause increased pollution.  It is argued that this roadway will only be closed 'temporarily' during repairs and that opening the former bicycle and walking lane will decrease traffic congestion, thereby lessening pollution.  The People also argue that no decrease in alternative forms of transportation need occur, since there is a van which is provided to shuttle cyclists periodically across the bridge during rush hours.                                                          In response defendants testified that their consultations with the Department of Transportation revealed an intention to keep the bicycle and pedestrian lane closed during the evening rush hour for a period of six or seven years, if repairs are made on schedule.  This can hardly be viewed as a temporary measure.                                                        
       Furthermore, former Commissioner of Transportation Sandler testified that the net effect of giving vehicles more space to travel, which has been the constant trend over the last fifty years in New York, has not resulted in an increase in average automobile speed which would decrease pollution, but rather in more cars going at a decreased rate of speed.                                                                                                                                                  
      In addition, defendants testified that the van proposed as an alternative for walking and cycling is, in itself, a great disincentive to non-polluting forms of travel.  First of all, forcing people who cycle and/or walk because of their deep commitment to ecologically sound means of transportation to use a pollution-causing vehicle every day directly negates their incentive to walk or cycle one way.                                                                                   As people who are thoroughly familiar with the area of alternative means of transportation and those who use them in New York, defendants testified that in their opinion, significant numbers of people have already been discouraged from walking and cycling.  In addition to their daily contacts and communication with cyclists and walkers, defendants cited the hundreds of people who joined them on their weekly demonstrations, and who expressed their enthusiasm for alternative  transportation when it was made safe enough, but refrain from walking or cycling at other times.                                              
     Additionally, several witnesses testified that the designated waiting area for the van is isolated and dark, making them fearful for their safety. The waiting time can be up to 40 minutes, and the scheduling is irregular. Furthermore, defendants documented by their own counts on the bridge that were all cyclists to use the van, the waiting time would stretch into hours.  All witnesses familiar with the van testified that they had heard drivers tell pedestrians that the van was not available to them and saw pedestrians actually being barred from the vans on many occasions.  No alternative whatsoever is provided for people who wish to walk to and from work.                                                                  This Court also rejects the contention that proof of the imminent death of New Yorkers as a result of high levels of air pollution or accidents on the south outer roadway is required before the finding of an emergency can be made to uphold this defense.  The medical evidence connecting air pollution and disease--namely cancer and heart disease--is too well established for such a position to be logical.  Nor should cyclists or walkers be at the point of being struck by a vehicle before a hazardous situation can be recognized. Indeed, to require that the ultimate result of the harm acted against be already occurring would place the actor in a catch-22 situation;  the longer the actor waits in order to satisfy the immediacy requirement, the less likely his action reasonably can be expected to effectively avert the harm, thus failing to satisfy another element of the defense.                           
     In recent cases, it has become evident that the lesser evil sometimes must occur well in advance of the greater harm.  In People v. Harmon, 482, 220 N.W.2d 212 (1974), the defendants escaped from prison one evening after threat of assault, although there was no present or impending assault.  The court ruled that imminency is "to be decided by the trier of fact taking into consideration all the surrounding circumstances, including defendant's opportunity and ability to avoid the feared harm."                                                                 In this case, the threatened harm of increased deaths and illness through air pollution is a uniquely modern horror, very different from the fires, floods and famines which triggered necessity situations in simpler days.  However, the potential injury is just as great, if not greater.                                                                                                                         
     This Court is painfully aware that once individuals succumb to the diseases listed by Dr. Markowitz--chronic lung disease, cancer of the lung, and heart disease--the time for any action to prevent the environmental causes of these illnesses is long past.  Due, in part, to our failure to recognize high air pollution levels as an emergency despite its well-documented connection to many of our fatal and incurable illnesses, individuals are then cast into a frantic and lonely search for extremely costly and difficult therapies whose effectiveness is acknowledged as limited in a majority of cases                                              
     Defendant Komanoff, who as an energy consultant has given expert testimony before municipal and state agencies in twenty states, four United States congressional committees, the Nuclear Regulatory Commission, state and public utility corporations and the Select Committee on Energy of the House of Commons in the United Kingdom, as well as serving as an consultant to Fortune 500 companies and the United States Congress on energy-related matters, and publishing Op Ed articles in newspapers throughout this country, expressed his opinion that the reasons the current state of health-impairing pollution is not publicly recognized as an emergency are rooted in societal "automobile dependency"  Mr. Komanoff stated that 60% of petroleum needs in the United States are generated by the demands of automobiles.  He cited the fact that the United States is the biggest world importer of petroleum and testified to his opinion that automobile dependence was responsible for what he called the "distortion of U.S. economic and foreign policy."                                                                                                        Whether one agrees with Mr. Komanoff's statements or not, it is clear that they do offer one explanation for the lack of a more widespread recognition that an emergency exists, despite the clear evidence of life threatening damage caused by air pollution.  Pursuant to the foregoing discussion, this Court finds the prosecution has failed to disprove the element that defendants in this case had a reasonable belief in a grave and imminent harm constituting an emergency, beyond a reasonable doubt. 

THE NO LEGAL ALTERNATIVE REQUIREMENT 

 A key requirement of the necessity defense is that no reasonable legal option exists for averting the harm.  Once again, the proper inquiry here is whether the defendant reasonably believed that there was no legal alternative to his actions.  The defense does not legalize lawlessness;  rather it permits courts to distinguish between necessary and unnecessary illegal acts in order to provide an essential safety valve to law enforcement in a democratic society.   It has been asserted that because a democracy creates legal avenues of protest, alternatives must always exist.  In the opinion of this Court, however, to dispense with the necessity defense by assuming that people always have access to effective legal means of protest circumvents the purpose of the defense.                                        When courts rule as a matter of law that defendants always have a reasonable belief in other adequate alternatives, they are asserting that regardless of how diligent a party is in pursuing alternatives, no matter how much time has been spent in legitimate efforts to prevent the harm, no matter how ineffective previous measures have been to handle the emergency, the courts in hindsight can always find just one more alternative that a citizen could have tried before acting out of necessity.                                                                   
      Defendants in this case testified to a long history of attempts to prevent the harm they perceived.  Although Transportation Alternatives is a group that is regularly consulted by the Department of Transportation and meets often with agency officials to propose measures to encourage walking, cycling and the use of mass transit, and to relieve traffic congestion with its accompanying pollution, they received no advance warning that the closing of the bicycle and pedestrian lane on the Queensboro Bridge was being considered.                                                                                                                                    
      Upon learning of this decision, the executive director of Transportation Alternatives contacted officials in the Department of Transportation and learned that no written notice had been made to any public interest group, nor were any hearings held before this regulation was passed.                                                                                                    
      Transportation Alternatives, through its director and its individual members (including these defendants) made formal written protest to Department of Transportation officials and other elected officials, such as the Manhattan Borough President and members of the City Council.                                                                                         
      Transportation Alternatives also distributed newsletters to at least 12,000 people, urging them to write and/or call the elected officials involved.  The six defendants on trial were personally responsible for hundreds of letters and phone calls, to Department of Transportation officials and elected officials. They testified that these same efforts were made by hundreds of other Transportation Alternatives members. 

      These defendants also participated in Transportation Alternatives' concerted petitioning and leafletting campaign, beginning on the first day of the bridge closing.  The goal of all of the efforts by members of Transportation Alternatives was to obtain the DOT's consent to a trial period of leaving the south outer roadway open to pedestrians and cyclists, and monitoring the resulting traffic conditions.  The arguments put forward in their letters, petitions and calls included pointing out that this was a perfect opportunity to observe the results of a disincentive for vehicular travel, instead of penalizing those who utilized ecologically sound means of transportation.                                              
      Transportation Alternatives took the position that if they could obtain a public hearing on the issue of why the south outer roadway should not be closed to walkers and cyclists, they would end their protests.  When no movement whatsoever resulted on the issue of public hearing, weekly demonstrations were held which involved walking and cycling across the south outer roadway.  At all times Transportation Alternatives made it known that these demonstrations would cease if a public hearing was held.                                            Certainly, the efforts testified to by these defendants distinguish them from other cases in New York where the necessity defense has been found inapplicable.  Although there is no clear rule as to what facts are required to support a defendant's burden to present evidence so that a trier of fact could find that he reasonably believed no alternative existed, some recent cases seem to indicate the appropriate level of inquiry.    
     Consistent with the level of inquiry in these cases, the court in United States v. Gant, 691 F.2d 1159 (5th Cir.1982) stated that a history of futile attempts by others will meet the no-legal alternative requirement, but that a single instance of delayed police response did not necessitate the defendant's taking the law into his own hands.  The defendants in this case were certainly aware of the long history of litigation by citizens groups in efforts to enforce compliance with the Clean Air Act in New York.                                                       
      In this case, the defendants were individuals who were thoroughly familiar with the process by which decisions concerning transportation in New York are made, and who, despite their long history of an advocacy and consultative role in such matters, were completely excluded from the decision making process concerning the closing of a very important roadway for nonpolluting forms of transportation.  Where, at the first opportunity, every traditional method of petitioning, letter writing, phone calling, leafletting and lobbying was vigorously pursued by these defendants to no avail, it cannot be said as a matter of law that they did not reasonably believe their legal alternatives to be exhausted.  he prosecution cross examined the defendants concerning their failure to carry out an advertising campaign, a tactic they admitted was beyond their economic means.                                                                                                                                                Defendants were also cross examined as to why they did not demonstrate in a location other than the Queensboro Bridge.  In light of the fact that the demonstrations preceding October 22, 1990 did not include demonstrators refusing to move, and the goal of preventing the harm reasonably perceived by these defendants had not yet been achieved, the de- escalation in tactics suggested by the prosecution would certainly not have appeared to be an alternative with any reasonable likelihood of efficacy.  Therefore, in the opinion of this Court, the People have not disproven this element of the necessity defense, requiring defendants to have a reasonable belief that no further legal alternatives were available to them, beyond a reasonable doubt. 

THE CAUSAL RELATIONSHIP REQUIREMENT 

 New York is among the jurisdictions that require a defendant's actions to be "reasonably designed to actually prevent the threatened greater harm". The People argue that defendants could not have reasonably believed that their actions on October 22, 1990 would bring about a halt to the harms they perceived.   An inflexible test allowing for no inquiry into the circumstances and events surrounding the formulation of a defendant's belief, while imposing an after- the-fact requirement of an immediate relationship, constitutes a rule of per se unreasonableness, whereby a defendant who fails is held as a matter of law not to have reasonably believed in the efficacy of his action.  As with the other elements of this defense, the test consistent with the purposes of this defense is one of reasonable belief.  Defendants' initial burden is to offer sufficient evidence of a reasonable belief in a causal link between their behavior and ending the perceived harm.  The New York statute and most common law formulations use the term "necessary" rather than "sufficient".  In the opinion of this Court, a defendant's reasonable belief must be in the necessity of his action to avoid the injury. The law does not require certainty of success.                                                                                                                                                   
     In several cases, defendants have successfully met the minimum standards of production in this area through reference to the historical effectiveness of such tactics. While this Court agrees that there are numerous examples in United States history which support the reasonable belief of a causal connection between citizen intervention and the prevention of harm, the defendants in this case need not go beyond their own experiences.                                                                                                                                  Defendants testified that they had participated in two short term campaigns in the recent past which only became successful when civil disobedience was employed.  One of these campaigns resulted in the defeat of Mayor Koch's attempt in 1987 to ban bicycles from Manhattan streets.  The second involved their attempts during the 1980's to obtain access to a roadway along the river in New Jersey for cyclists and walkers.  All efforts at letter writing and petitioning had been rebuffed, and it was only after members of Transportation Alternatives were arrested for acts of civil disobedience, that a three month trial period of access to the roadway for walkers and cyclists was instituted. This experiment was so successful that the officials involved thanked and commended Transportation Alternatives for their insistence and the arrangement was made permanent.  In each of these cited examples, members of Transportation Alternatives participated in civil disobedience/citizen intervention which proved to be the last step needed to avert the harms acted against.                                                                                          Each defendant testified that they believed their actions on October 22, 1990 would have a direct effect in avoiding the perceived harms in this case.  In light of their past experiences, that belief cannot be held unreasonable as a matter of law.  Neither through cross-examination nor independent evidence did the People disprove a reasonable belief by these defendants that their actions on October 22, 1990 were necessary, or that those actions were, in fact, the last effort needed to halt those harms.  Penalizing them because a result reasonably expected did not actually occur immediately following their action, would be contrary to the purposes of the necessity defense. 

Holding

Pursuant to the foregoing opinion, this Court finds that the People have not disproved the elements of the necessity defense in this case beyond a reasonable doubt.  Defendants are therefore acquitted. 

Questions for Discussion                                                                                                              1. Summarize the facts that led to the defendants’ arrest.                                                                 2.  List the elements of the necessity defense in New York and discuss why the court concludes that the defendant were entitled to rely on the necessity defense?                                               3.  Do you agree with the decision of the court?  
CHAPTER EIGHT
Commonwealth v. Kendall, 883 N.E.2d 269 (Mass. 2008). Opinion by: Spina, J.

Issue

In this case, we consider whether the defendant, Clinton Kendall, was entitled to a jury instruction on the defense of necessity with respect to a charge of operating while under the influence of intoxicating liquor, where the defendant was driving in order to get his seriously injured girl friend to a hospital for medical care. A jury found the defendant guilty of operating a motor vehicle while under the influence of intoxicating liquor (OUI), and he was sentenced to two years of probation, with conditions.

Facts

On the evening of November 25, 2001, the defendant and his girl friend, Heather Maloney, went out to the Little Pub in Marlborough for drinks. They were able to travel there on foot because the establishment was no more than a ten-minute walk from the defendant’s trailer home. Over the course of several hours, the defendant and Maloney consumed enough alcohol to become intoxicated. They left the Little Pub around 10 p.m. and walked to a nearby Chinese restaurant to get something to eat. The kitchen was closed, but the bar remained open and they each consumed another drink. Maloney wanted to stay at the restaurant for additional drinks, but the defendant persuaded her that they should return to his home.

After they walked back to the defendant’s trailer, he opened the door for Maloney, and she went inside, stopping at the top of the stairs to remove her shoes. As the defendant entered the trailer, he stumbled and bumped into Maloney, causing her to fall forward and hit her head on the corner of a table. The impact opened a wound on her head, and she began to bleed profusely. The defendant was unsuccessful in his efforts to stop the bleeding, so the two decided to seek immediate medical attention.

The trailer did not have a telephone, and neither Maloney nor the defendant had a cellular telephone. Approximately seventy-five to eighty other trailers were located in the mobile home park (each about twenty-five feet apart), at least one nearby neighbor (who lived about forty feet from the defendant) was at home during the time of the incident, and a fire station was located approximately one hundred yards from the neighbor’s home. Nonetheless, Maloney and the defendant got into his car, and he drove her to the emergency room of Marlborough Hospital. A breathalyzer test subsequently administered to the defendant at the Marlborough police station, after he had been placed under arrest, showed a blood alcohol level of.23 per cent.

At the close of all the evidence at trial, defense counsel informed the judge that he intended to argue a defense of necessity to the charge of OUI, and he requested an appropriate jury instruction. The judge denied counsel’s request for an instruction on necessity, concluding that evidence had not been presented to demonstrate that such a defense was applicable in the circumstances of this case, where the parties were in a highly populated area and the defendant could have availed himself of nearby resources to obtain medical attention for Maloney. As a consequence, during his closing statement, defense counsel did not mention the OUI charge to the jury.

The defendant now contends in this appeal that the judge erred in refusing to allow him to present a defense of necessity during his closing argument and in refusing his request for a jury instruction on such defense. The defendant asserts that, contrary to the judge’s conclusion, there were no legal alternatives which would have been effective in abating the danger to Maloney given that her wound was extremely serious and time was a critical factor. Moreover, the defendant continues, by determining that alternative courses of action were available, the judge simply substituted his own judgment, with the benefit of hindsight, for that of the jury. We disagree.

Reasoning

In a prosecution for OUI, the Commonwealth must prove beyond a reasonable doubt that the defendant’s consumption of alcohol diminished the defendant’s ability to operate a motor vehicle safely. The Commonwealth need not prove that the defendant actually drove in an unsafe or erratic manner, but it must prove a diminished capacity to operate safely. . . .

The defense of necessity, also known as the “competing harms” defense, exonerates one who commits a crime under the “pressure of circumstances” if the harm that would have resulted from compliance with the law . . . exceeds the harm actually resulting from the defendant’s violation of the law. At its root is an appreciation that there may be circumstances where the value protected by the law is, as a matter of public policy, eclipsed by a superseding value. . . . In other words, “[a] necessity defense is sustainable [o]nly when a comparison of the competing harms in specific circumstances clearly favors excusing the defendant’s conduct.”
The common-law defense of necessity is available in limited circumstances. It can only be raised if each of the following conditions is met: “(1) the defendant is faced with a clear and imminent danger, not one which is debatable or speculative; (2) the defendant can reasonably expect that his action will be effective as the direct cause of abating the danger; (3) there is [no] legal alternative which will be effective in abating the danger; and (4) the Legislature has not acted to preclude the defense by a clear and deliberate choice regarding the values at issue.” In those instances where the evidence is sufficient to raise the defense of necessity, the burden is on the Commonwealth to prove the absence of necessity beyond a reasonable doubt.

In considering whether a defendant is entitled to a jury instruction on the defense of necessity, we have stated that a judge shall so instruct the jury only after the defendant has presented some evidence on each of the four underlying conditions of the defense. That is to say, an instruction on necessity is appropriate where there is evidence that supports at least a reasonable doubt whether operating a motor vehicle while under the influence of intoxicating liquor was justified by necessity. Notwithstanding a defendant’s argument that the jury should be allowed to decide whether the defendant has established a necessity defense, a judge need not instruct on a hypothesis that is not supported by evidence in the first instance. Thus, if some evidence has been presented on each condition of a defense of necessity, then a defendant is entitled to an appropriate jury instruction.

The only issue here is whether the defendant presented some evidence on the third element of the necessity defense, namely that there were no legal alternatives that would be effective in abating the danger posed to Maloney from her serious head wound. “Where there is an effective alternative available which does not involve a violation of the law, the defendant will not be justified in committing a crime. . . . Moreover, it is up to the defendant to make himself aware of any available lawful alternatives, or show them to be futile in the circumstances.”
When viewing the evidence in the light most favorable to the defendant, we conclude that he failed to present any evidence to support a reasonable doubt that his operation of a motor vehicle while under the influence of intoxicating liquor was justified by necessity. There is no question that Maloney’s head wound was serious and that time was of the essence in securing medical treatment. Nonetheless, the record is devoid of evidence that the defendant made any effort to seek assistance from anyone prior to driving a motor vehicle while intoxicated. The defendant did not try to contact a nearby neighbor to place a 911 emergency telephone call or, alternatively, to drive Maloney to the hospital. There is also no evidence that the defendant attempted to secure help from the fire station or Chinese restaurant, both in relatively close proximity to the defendant’s trailer. This is not a case where, because of location or circumstances, there were no legal alternatives for abating the medical danger to Maloney. Moreover, there has been no showing by the defendant that available alternatives would have been ineffective, leaving him with no option but to drive while intoxicated.

Holding

Because the defendant did not present at least some evidence at trial that there were no effective legal alternatives for abating the medical emergency, we conclude that the judge did not err in refusing to allow counsel to present a defense of necessity and in denying his request for an instruction on such a defense.

Dissenting, Cowin, J., with whom Marshall, C.J., and Cordy, J., join.

The necessity defense recognizes that circumstances may force individuals to choose between competing evils. In particular, it may be reasonable at times for an individual to engage in the “lesser evil” of committing a crime in order to avoid greater harms; when this occurs, the individual should not be punished by the law for his actions.

As the court states, our common law requires a defendant to present some evidence on each of the four elements of the necessity defense before a judge is required to instruct the jury on such defense. Once a judge determines that the evidence, viewed in the light most favorable to the defendant, permits a finding that the defendant reasonably acted out of necessity, the judge must instruct on the defense. The jury then decide what the facts are, and resolve the ultimate question whether the defendant’s actions were justified by necessity. . . .

The problem with the court’s decision is that it puts unreasonable demands on the defendant to show in every instance that he has tested the legal alternatives. In this case, the court apparently requires the defendant to have knocked on a neighbor’s door, or walked to the fire station or Chinese restaurant. This is too burdensome a threshold. To get to the jury, the defendant need only present evidence that he did not explore the legal alternatives because he reasonably deemed them to have been too high a risk. . . . If it was unreasonable to forgo the lawful alternatives, then the defendant has not made out a case that shouldgo to the jury.

The legal alternatives available to the defendant here carried considerable risk of failure. The defendant had already spent valuable time attempting to stop Maloney’s bleeding using towels, but was unable to do so. The first neighbor from whom the defendant might have sought help might not have owned a car, or might have been unable or unwilling to drive Maloney to a hospital; the defendant would then have had to proceed to other neighbors, or to the fire station, where there might not have been anyone available to help; even had there been, it could have meant unacceptable delay in getting a badly injured person to the hospital. In short, any of the alternatives proposed today by the court would have consumed valuable time to no purpose; their exploration raised the real possibility of a chain of events that could have resulted in Maloney’s serious injury or death. Given the element of risk associated with the situation and the uncertain likelihood of success with respect to the legal alternatives, a jury could find that it was reasonable for the defendant to reject those alternatives and to select the unlawful solution because of the greater likelihood that it would work. The court’s decision, however, punishes a reasonable person for taking the “lesser evil” of the unlawful but more effective alternative. . . .

Of course, a defendant would not be entitled to an instruction on necessity if a reasonable person in his position would have found the legal alternatives to be viable. It would have been proper, for instance, for the judge to deny the defendant’s request for an instruction on necessity had there been a hospital within walking distance or a neighbor who offered to drive Maloney to the hospital immediately. In most instances, the unlawful path will not be deemed to be reasonable. On this record, however, the defendant was entitled to make a case to the jury that it was reasonable for him to drive his heavily bleeding girl friend to the hospital to receive treatment without first exploring potentially ineffective alternatives. Although the jury might ultimately reject the defendant’s argument, it was for them to decide whether he chose the lesser of two evils. I respectfully dissent.

CHAPTER EIGHT
State v. Dejarlais, 969 P. 2d 90 (Wash. 1998). Opinion by: Dolliver, J.

Defendant Steven Dejarlais was convicted in Pierce County Superior Court of violating a domestic violence order for protection. . . . The Court of Appeals affirmed the defendant’s convictions, and we granted his petition for review. We now affirm.

Facts

Ms. Shupe met the defendant in 1993 after separating from her husband. She filed for divorce in June 1993 and began seeing the defendant regularly. Their relationship included his frequent overnight stays at her home. Ms. Shupe testified that, during divorce proceedings with her husband, a temporary parenting plan [the judge issued an order providing that Ms. Shupe and her husband were to share custody of the children until the issue of child custody was resolved] was filed, and she feared being found in violation of its terms because of her relationship with the defendant. She further testified her husband gave her $1,500 to help her move, and requested she petition for an order for protection against the defendant to avoid being found in violation of the parenting plan.

On September 9, 1993, Ms. Shupe signed a declaration in support of the request for a protection order, claiming she was a victim of defendant’s harassment. She stated: “I met Steve back in February 1993. I’m married but going through a divorce. I decided to stop seeing him because it was becoming too much. He and my husband got into it a few times also. Steve follows me, calls numerous times a day, calls my work, comes to my work. He just don’t get the hint it’s over.”
On September 23, 1993, an Order for Protection from Civil Harassment was entered [an order of protection issued by a Washington court is based on an allegation of domestic violence that includes physical harm or the fear of imminent physical harm or the stalking of one family or household member by another family or household member]. The Order restrained the defendant from contacting or attempting to contact Ms. Shupe in any manner, making any attempts to keep her under surveillance, and going within “100 feet” of her residence and workplace. The order stated it was to remain in effect until September 23, 1994, and that any willful disobedience of its provisions would subject the defendant to criminal penalties as well as contempt proceedings. Police Officer Stephen Mauer served the defendant with the order on November 23, 1993. Ms. Shupe testified her relationship with the defendant continued despite the order.

The defendant went to jail in May 1994, apparently for an offense unrelated to his relationship with Ms. Shupe. During that time, Ms. Shupe discovered he had been seeing another woman. Following his stay in jail, on May 22, 1994, the defendant went to Ms. Shupe’s home and let himself in through an unlocked door. Ms. Shupe, who had been asleep on the floor by the couch, confronted the defendant, telling him she knew about the other woman and wanted nothing more to do with him. She did not tell him to leave, fearing he would get “mad and furious,” but walked back to her bedroom. The defendant followed her, saying he would “have [her] one more time.” . . . He threw her on the bed, and, disregarding her protestations and refusals, had intercourse with her twice.

The defendant was arrested and charged with one count of violation of a protection order and one count of rape in the second degree. At trial, the defendant testified he was aware of the protection order and clearly understood its terms. He testified he did not rape Ms. Shupe but that the two of them had consensual sex.

The trial court declined to give defense counsel’s proposed instruction, which stated: “If the person protected by a Protection Order expressly invited or solicited the presence of the defendant, then the defendant is not guilty of Violation of Protection Order.” . . . Instead, the trial court instructed the jury as follows: “A person commits the crime of violation of an order for protection when that person knowingly violates the terms of an order for protection.”
The jury found the defendant guilty of violation of a protection order and rape in the third degree. The Court of Appeals affirmed his convictions. We granted review and now affirm, holding consent is not a defense to the charge of violating a domestic violence order for protection.

The defendant was convicted of a misdemeanor violation of a protection order under RCW 26.50.110(1) which provides that whenever an order for protection is granted and the respondent or person to be restrained knows of the order, a violation of the restraint provisions or of a provision excluding the person from a residence, workplace, school, or day care is a gross misdemeanor.

Issue

The defendant contends that, where a person protected by an order consents to the presence of the person restrained by the order, the jury should be instructed that consent is a defense to the charge of violating that order. We note at the outset that, even if consent were a defense to the crime of violating a protection order, it is far from clear that the contact in this case was consensual. Contrary to the defendant’s proposed instruction, Ms. Shupe does not appear to have invited or solicited the defendant’s presence on the night in question. More importantly, the jury found defendant guilty of rape in the third degree. . . . The protection order prohibited any contact; even if Ms. Shupe consented to earlier contacts or to defendant’s presence at her home that day, the rape was clearly a nonconsensual contact. We nevertheless reach the issue defendant raises because he seems to suggest that Ms. Shupe’s repeated invitations and ongoing acquiescence to defendant’s presence constituted a blanket consent or waiver of the order’s terms. We disagree.

Reasoning

A domestic violence protection order does not protect merely the “private right” of the person named as petitioner in the order. In fact, the court recognized, the statute reflects the Legislature’s belief that the public has an interest in preventing domestic violence. The Legislature has clearly indicated that there is a public interest in domestic violence protection orders. In its statement of intent for RCW 26.50, the Legislature stated that domestic violence, including violations of protective orders, is expressly a public, as well as private, problem, stating that domestic violence is a “problem of immense proportions affecting individuals as well as communities” which is at “the core of other social problems.”
The order served on the defendant warned him “that any willful disobedience of the order’s provisions would subject the respondent to criminal penalties and possibly contempt.” We are convinced the Legislature did not intend for consent to be a defense to violating a domestic violence protection order.

The statute also requires police to make an arrest when they have probable cause to believe a person has violated a protection order. There is no exception to this mandate for consensual contacts; rather, the obligation to arrest does not even depend upon a complaint being made by the person protected under the order but only on the respondent’s awareness of the existence of that order. . . .

Holding

Our reading of the statute is consistent with the Legislature’s intent and clear statement of policy. Requests for modification of that policy should be directed to the Legislature not this court. The statute, when read as a whole, makes clear that consent should not be a defense to violating a domestic violence protection order. The defendant is not entitled to an instruction which inaccurately represents the law. We affirm the defendant’s convictions.

Questions for Discussion

1.
Why did Ms. Shupe petition for an order of protection against Steven Dejarlais? Was it motivated by a desire to prevent Dejarlais from continuing to abuse or threaten her?

2.
Shupe and Dejarlais continued their relationship for roughly six months following the order of protection. Why did Shupe suddenly complain that Dejarlais was violating the order?

3.
Was there continuing consent by Shupe to engage in a relationship with Dejarlais following the issuance of the order of protection? Should Dejarlais be able to use Shupe’s continuing consent as a defense to his violation of the order of protection?

4.
Does society have an interest in enforcing the order of protection that takes precedence over Shupe’s consent to a continuing relationship with Dejarlais?

COMMONWEALTH V. MAGADINI

                             52 N.E.3D 141 (Sup. Jud. Ct. 2016) Opinion by Hines

ISSUE

 The defendant, David Magadini, was convicted by jury on seven counts of criminal trespass, each based on the defendant's presence, in 2014, in privately-owned buildings where he was the subject of no trespass orders. Five incidents occurred between February and March, the sixth occurred on April 8, and the seventh occurred on June 10. Before trial and during the charge conference, the defendant requested a jury instruction on the defense of necessity, asserting that his conduct was justified as the only lawful alternative for a homeless person facing the “clear and imminent danger” of exposure to the elements during periods of extreme outdoor temperatures. The judge denied the request, concluding that the defendant had legal alternatives to trespassing available. As to each conviction, the judge imposed concurrent sentences of thirty days in a house of correction. …

FACTS
    As of 2014, Massachusetts had the fifth highest number of homeless people in the United States
In 2014, the defendant was charged with trespassing on three properties in Great Barrington — Barrington House, Castle Street, and SoCo Creamery. Barrington House is a mixed-use building with several different restaurants, an enclosed atrium, and apartments above the businesses. Castle Street is a three-story building with retail establishments, offices, and apartments. SoCo Creamery is an ice cream shop. The defendant was barred from each property by no trespass orders. The owner of the Castle Street building had the defendant served with a no trespass order in July, 2008; the manager of Barrington House had the defendant  served in June, 2012; and the owner of SoCo Creamery had the defendant served in January, 2014. All of the no trespass orders were in effect at the time the charges were brought against the defendant.

    Four charges related to the defendant's presence at Barrington House. On February 21, March 4, and March 6, police found the defendant lying in a hallway by a heater during the evening, nighttime, or early morning hours of days described as “cold” or “very cold.” At approximately noon on April 8, a day described as “cool,” police  responded to a report and observed the defendant walking through a common area in the Barrington House toward the front door. Two charges stemmed from the defendant's presence at Castle Street, where police had found the defendant lying on the floor in the lobby next to a heater during periods of cold weather. The first incident occurred between 8 a.m. and 10 a.m. on February 20, 2014; the defendant was awake. The second incident occurred at approximately 6:30 a.m. on March 28; the defendant was sleeping. The seventh charge was based on conduct that occurred on June 10, 2014, when the defendant entered SoCo Creamery, ignored requests by the clerk to leave the premises, and used the bathroom for ten to fifteen minutes. The defendant did not dispute that he violated all of the trespass orders, focusing his case instead on the necessity defense in cross-examination and his direct testimony.

   The defendant, a lifelong resident of Great Barrington, became homeless after he moved out of his parents' home in 2004. His  purpose in moving out was to “reorganize.” He planned to return to his parents' home, but he was unable to do so because the “landlord,” who “wanted [the defendant] out,” refused to allow it. After leaving his parents' home, he generally lived outside year-round, but during the winter months, he tried to “find a more sheltered area” from the “ice and a snow storm.” During the cold weather, the defendant used blankets, gloves, and scarves to try to stay warm, but when the weather was “so severe … that [it was] not possible,” he would seek shelter in private buildings.

   For a two- to three-month period in the winter of 2007, the defendant stayed at the local homeless shelter, called the Construct. Three days before he began staying there, he had gone to that shelter at approximately 3 a.m. following a blizzard. He was refused entry, and he stayed on the porch for about an hour before being asked to leave. A few days later, he spoke with someone from the shelter, and he was allowed to stay for a few months before he was told to leave because of “certain issues.” Therefore, the defendant had no other place to stay in Great Barrington.. For a period of “three to four years,” he lived outdoors, first at Stanley Park and  later at the outdoor gazebo behind the Great Barrington Town Hall, where he had been living at the time of the trespass incidents. He considered  the gazebo his home and registered to vote from that address. 

    At the time of the trial, the defendant was a sixty-seven year old unemployed college graduate. He had worked in the past, but he was not employed at the time he was charged with the trespassing offenses. The defendant had attempted to  obtain an apartment almost “every week for about seven years.” Although he had money to pay for an apartment depending on the day, he explained that  it was very difficult to find an apartment in Great Barrington because of the upfront fees. Accordingly, he was unable to obtain an apartment. He was aware of a homeless shelter in Pittsfield, but he did not consider renting lodging or staying at a homeless shelter outside of Great Barrington. He testified, “I was born here and I intend to stay here.” He does not have a driver's license.

 As such, the necessity defense may excuse unlawful conduct “where the value protected by the law is, as a matter of public policy, eclipsed by a superseding value … .” Necessity defense. The defendant claims that the judge erroneously denied his request for a jury instruction on the defense of necessity and that he improperly excluded evidence relevant to the defense. The common-law defense of necessity “exonerates one who commits a crime under the ‘pressure of circumstances’ if the harm that would have resulted from compliance with the law … exceeds the harm actually resulting from the defendant’s violation of the law.”  

     For a defendant to be entitled to a necessity defense instruction, he or she must present “some evidence on each of the four underlying conditions of the defense,” “(1) a clear and imminent danger, not one which is debatable or speculative.” (2) [a reasonable expectation that his or her action] will be effective as the direct cause of abating the danger; (3) there is [no] legal alternative which will be effective in abating the danger; and (4) the Legislature has not acted to preclude the defense by a clear and deliberate choice regarding the values at issue.” If the defendant satisfies these foundational conditions, “the burden is on the Commonwealth to prove beyond a reasonable doubt the absence of necessity.”
    The judge focused only on the third element in his denial of the defendant's request for a necessity defense instruction at the close of all the evidence. The judge ruled that the defendant had other available legal alternatives, “motels, and hotels, the police station,” and that the evidence was lacking on the defendant's inability to “rent a hotel room on these isolated evenings.” We conclude that the judge erred in  ruling that the defendant failed to meet his burden to provide some evidence that showed the lack of an available legal alternative to the trespasses.

 Clear and imminent danger. Before we address the third element, we review the first element, “clear and imminent danger,” because the Commonwealth contends that the defendant failed to meet the foundational requirement for this element as to the seventh offense, which occurred on June 10, 2014. 

     There appears to be little question that the weather conditions on the dates of the offenses in February and March presented a “clear and imminent danger” to a homeless person. The temperatures on the dates of the offenses were not admitted at trial, but the weather on the February and March dates was described as “cold,” “really cold,” and “very cold.” Moreover, the timing of each of those incidents, in the early morning or late evening hours when the defendant was either sleeping or lying down, suggests the dangerousness of the circumstances where sleeping may place one in the same position for an extended period and, thus, increases the potential harm from the weather.Moreover, the Commonwealth concedes that the defendant met his burden of demonstrating a “clear and imminent danger” for these six incidents. 

   We agree with the Commonwealth that the defendant did not meet his burden to show a “clear and  imminent danger” for the incident on June 10, where the evidence showed only that he had to use the bathroom. Accordingly, we do not include the incident on June 10 in our analysis requirements of the availability of “legal alternatives” to trespass.

 In other words, the defendant must present enough   Availability of lawful alternatives. We have explained previously that satisfaction of the third element requires a defendant to demonstrate that he “ma[d]e himself aware of any available lawful alternatives, ‘or show[ed] them to be futile in the circumstances.’” On that point, the defendant must present “some evidence,” enough that “supports at least a reasonable doubt” whether the unlawful conduct was justified by necessity. evidence to demonstrate at least a reasonable doubt that there were no effective legal alternatives available before being entitled to an instruction on the necessity defense. This does not require a showing that the defendant has exhausted or shown to be futile all conceivable alternatives, only that a jury could reasonably find that no alternatives were available..
    A majority of this court affirmed the judge's decision to deny the defendant's request because the record was “devoid of evidence that the defendant made any effort to seek assistance from anyone prior to driving a motor vehicle while intoxicated.” Further, the evidence demonstrated thatHe was charged with operating a motor vehicle while under the influence of liquor and requested an instruction on the defense of necessity because he and his girl friend did not have telephones from which they could call 911. The parties agree that this issue is governed by Commonwealth v. Kendall,  but disagree as to its application. In Kendall, the defendant had driven while intoxicated to the hospital so that he could take his girl friend for medical treatment of a serious head wound.  at least one neighbor, who lived about forty feet from the defendant's residence, was home at the time of the incident, that there was a fire station approximately one hundred yards from that neighbor's home, and that the defendant and his girl friend had just left a Chinese restaurant within walking distance from the defendant's home.. Accordingly, the defendant had not met his burden to “present at least some evidence at trial that there were no effective legal alternatives.” Three dissenting justices disagreed, concluding that the defendant had met his burden because his conduct was not unreasonable in light of the “risk of failure” from the available alternatives; and therefore, weighing the propriety of defendant's choice should have been given to the jury. 
     Here, the defendant's evidence was sufficient to meet his burden under the holding of Kendall. In determining whether there has been sufficient evidence of the foundational conditions to the necessity defense, “all reasonable inferences should be resolved in favor of the defendant, and, no matter how incredible his testimony, that testimony must be treated as true.”  Taken in thislight, there is at least “some evidence” that the defendant lacked effective legal alternatives to trespass during cold days and nights. The defendant testified that he stayed at an outdoor gazebo “[p]retty much” year round; that in 2007 he was told to leave the only local homeless shelter and had previously been denied entry to the shelter in the middle of the night following a blizzard; that no other places “want [him] in … their facility;” that he was unable to rent an apartment despite repeated attempts; and that there was nowhere besides public parks where he could stay. Additionally, the officer who asked the defendant to leave the Barrington House at approximately 9:30 p.m. on February 21 testified that the defendant had to go back outside, and the judge sustained an objection to defense counsel's question whether the officer offered to transport him to any other shelter or facility. The manager of Castle Street corroborated the defendant's attempt to rent an apartment by his testimony that he called police to have the defendant removed from the  building after the defendant “forced his way onto the third floor of the building, flashing money in hand, demanding I rent him an apartment.”

       The Commonwealth argues that the defendant failed to meet his burden because he presented no evidence that he was unable to rent an apartment outside of Great Barrington, that he was unable to gain entry to the Pittsfield shelter, and that he would still be excluded from the local homeless shelter in 2014. The defendant has done so here. 
So long as the defendant's evidence, taken as true, creates a reasonable doubt as to the availability of such lawful alternatives, the defendant satisfies the third element. The Commonwealth's argument is unavailing. We do not require an actor facing a “clear and imminent danger” to conceptualize all possible alternatives. 
       Additionally, we note that the options proposed by the Commonwealth do not appear to be effective alternatives on the record before us. Where the only local homeless shelter had previously denied the defendant entry at 3 a.m. following a blizzard and had later told him he had to leave, the law does not require the defendant to continue to seek shelter there in order to demonstrate that doing so is futile. Moreover, the defendant's conduct is viewed at the time of the danger, and actions that the defendant could have taken to find shelter before the dangerous condition arose do not negate the conclusion that there were no lawful alternatives available at the time of his unlawful conduct.                     
     We do not view the requirement that a defendant consider lawful alternatives as broadly as suggested by the Commonwealth. Our cases do not require a defendant to rebut every alternative that is conceivable; rather, a defendant is required to rebut alternatives that likely would have been considered by a reasonable person in a similar situation. Moreover, we are not prepared to say as a matter of law that a homeless defendant must seek shelter outside of his or her home town in order to demonstrate a lack  of lawful alternatives. Our law does not permit punishment of the homeless  simply for being homeless. Once the foundational requirements are met, the necessity defense allows a jury to consider the plight of a homeless person against any harms caused by a trespass before determining criminal responsibility.

    As the level of harm that could arise from the unlawful conduct increases, so does the requirement for considering lawful alternatives. We recognize that the defendant's conduct may not have been appreciated by owners, managers, and residents of the private buildings in which the defendant sought cover, but there was no evidence that the defendant's presence did, or had the potential to, cause physical harm to any persons. Accordingly, the requirement to consider alternatives may be viewed more leniently where the potential harm was only property-related than it would be viewed where the unlawful conduct, as in Commonwealth v. Kendall,   had the potential to harm both persons and property. The doctrine of necessity has its roots in the notion that “[t]he law deems the lives of all persons far more valuable than any property.” 

Holding

Accordingly, in the circumstances of this case, we conclude that the judge erred in denying the defendant's request for an instruction on the defense of necessity. As the defendant satisfied the foundational elements entitling him to the defense, the judge's failure to instruct the jury about the defendant's principal defense requires a new trial. See We therefore vacate the defendant's convictions of the charges occurring in February, March, and April, 2014.

     
CHAPTER NINE 

DEMARS  v. State
Decision BY: Wahl, J.
Issue
Jeffrey DeMars appeals from an order of the Sherburne County District Court denying    his post-conviction petition for reversal of his conviction or a new trial. He was convicted of first-degree murder on June 26, 1981, after a trial to the court in which the only issue was whether he was suffering under such a defect of reason as not to know the nature of his act or that it was wrong at the time he stabbed his   mother 56 times, causing her death. The trial court found that he knew the nature of his act so that he was not relieved of criminal liability for his act by his mental illness. DeMars was given the mandatory life sentence but has been at the Minnesota Security Hospital in St. Peter since a few days after the stabbing, pursuant to civil commitment as mentally ill and dangerous.  conviction.
Facts
DeMars was 20 years old the summer of 1980. He was discharged from the Marine Corps for psychological problems early that summer. He returned to St. Cloud to live with his mother, Priscilla DeMars, and his sister, Marcia DeMars. He and his mother did not get along well, so he started living at the apartment of his brother Steven's girlfriend, Debra Lauer, early in July. Most of his personal belongings remained at his mother's house.
Prior to the stabbing, which occurred on July 27, 1980, DeMars began to give away his personal belongings, including some cash he had been saving for a car. He told his brother Mark that he was going to have to kill someone. In his statement to the police, he said that he had been hearing a voice during this time telling him that if he did not kill his  mother, they would both be killed.
     During the evening of July 27, DeMars watched television with his brother Steve and Lauer. He was even more withdrawn than usual during that time. Steve left to go home, and DeMars asked Lauer if he could borrow her car to go to his mother's house for a change of clothing. She gave her permission, and he left at approximately 10 p.m.
     While DeMars was at his mother's house, he got a knife from the kitchen and stabbed her while she was asleep, then cleaned the knife and returned it to the kitchen. He also called a former friend, Jeffrey Ostendorf, who had accused him of stealing a ring belonging to Ostendorf. DeMars' mother had settled the dispute by paying Ostendorf $50. DeMars insisted that Ostendorf come over immediately to discuss the dispute over the ring. Ostendorf testified that DeMars sounded upset and was half crying. Ostendorf finally hung up on him. DeMars changed pants and threw his blood-soaked jeans in a nearby granite quarry. At approximately 11 p.m., he returned to Lauer's apartment, where Lauer asked him why he had not changed his shirt also. DeMars left again and returned to his mother's house, where he tried to drag his mother's  body out of the house but could not because it was too heavy.
    At approximately 11:45 p.m., DeMars' sister Marcia returned home and was met by DeMars, who told her that their mother was dead. Marcia ran to a neighbor's house and called Lauer to ask her to call Steve. The neighbors called the police. DeMars returned to Lauer's apartment and walked in while Lauer was telephoning Steve. He told her he had killed his mother and apologized for getting blood on her car and getting her involved. Lauer helped him wash his cuts, and DeMars then went out to wash the blood off Lauer's car. Lauer testified that DeMars was calm throughout this time.
     Steve arrived and called the police, who arrived and found DeMars in Lauer's kitchen still cleaning up. They entered with guns drawn. When he saw them, DeMars slumped to the floor, covered his face, and said he had killed his mother and was glad he was no longer a "mamma's boy." He was given a Miranda warning but continued to make inculpatory statements. The St. Cloud police chief arrived and gave the Miranda warning again, which DeMars again said he understood. DeMars continued to make inculpatory statements. At one point that night, he said, "My soul hurts."
      The police noticed that DeMars had knife wounds on his hands and legs and took him to a hospital. He had been calm up to that point, but he became agitated and resisted having sutures put in his hand. He had to be strapped to an operating table so that hospital staff could care for his wounds. The police then took him to the St. Cloud Police Station, where the police chief attempted to interview him. DeMars' only response to questions relating to his mother was to grit his teeth, growl, roll his eyes, clench his fists and become irrational. Finally, the original arresting officer, with whom DeMars was acquainted, was able to take a statement from him. DeMars described his actions that night and kept referring to voices making him do it. The next morning he identified the knife he used for the stabbing. His behavior subsequent to this time became irrational and uncontrollable. On August 1, DeMars was committed as mentally ill and dangerous. When he arrived at the hospital in St. Peter, he was diagnosed as being in an active psychotic state. The psychosis was eventually controlled by large doses of a psychotropic medicine.
    At trial, Dr. Steven Doheney, a clinical psychiatrist at the security hospital, testified that DeMars is a paranoid schizophrenic and, in Doheney's opinion, was in an active psychotic state at the time of the stabbing. He said that DeMars probably knew he was killing his mother and that it was legally wrong but that he had no control over his actions and did not know it was morally wrong. At the point of the killing, the voices had complete control over DeMars. He could not make a conscious choice. Dr. Carl Schwartz, a forensic psychiatrist, also testified that DeMars is a paranoid schizophrenic and, in Schwartz's opinion, was in an active psychotic state when he killed his mother. He said that, although DeMars knew his actions were legally wrong, he thought them to be morally right because he was obeying the commands of the auditory hallucinations. There was no other psychiatric testimony at trial.
Reasoning
Minn. Stat. § 611.026 (1982) provides: 

No person shall be tried, sentenced, or punished for any crime while mentally ill or mentally deficient so as to be incapable of understanding the proceedings or making a defense; but he shall not be excused from criminal liability except upon proof that at the time of committing  the alleged criminal act he was laboring under such a defect of reason, from one of these causes, as not to know the nature of his act, or that it was wrong.

The rationale underlying this principle of law, which was first recognized in English law during the 13th century  and which has been a part of Minnesota law since its inception, has been succinctly stated: The principle that one who commits a criminal act while insane should not be held criminally responsible for the act stems from the view that such a person has neither criminal intent nor free will at the time he commits the act. Punishing such a person would therefore be “morally impermissible,” and would serve no societal purpose. Our cases have held, however, that even though a defendant may be suffering from mental illness, he may not be excused from criminal liability under section 611.026 unless that mental illness caused such a defect of reason that at the time of the incident, the defendant did not know the nature of his act or that it was wrong. 
      The issue before the trial court and the post-conviction court and before this court now is whether DeMars knew his actions were wrong at the time he killed his mother.   Both psychiatrists testified that they thought DeMars knew that he was stabbing his mother and that the police could punish him for his actions. They thought, however, that DeMars was in an active psychotic state during the stabbing and therefore had lost any capacity for moral judgment. Morally, according to the expert witnesses, DeMars thought he was doing the right thing.
     The trial court rejected the testimony of the psychiatrists that DeMars was in an active psychotic state during the stabbing. It looked instead to other evidence. All of the persons who had contact with DeMars just before and after the stabbing, Debra Lauer, Steven DeMars, Marcia DeMars, and the police officers, testified that DeMars' behavior was calm until several hours after he killed his mother. Steven DeMars and Debra Lauer said that the only change from his normal behavior was that he was more quiet than usual that evening. They both said, however, that there was nothing unusual about his behavior because he was usually very quiet. DeMars tried to dispose of his mother's body. He threw his blood-soaked jeans into a granite quarry and tried to wash the blood off Lauer's car. After the police arrived he continued to be calm and able to communicate rationally. Before he became completely irrational and uncontrollable, he responded to a question from a police officer by saying, "My soul hurts." The trial court concluded that, given all the testimony, DeMars knew at the time of the stabbing that killing his mother was legally and morally wrong and that his psychotic episode did not begin until sometime after the stabbing.
     In Minnesota, a defendant must prove mental illness at the time of the crime by a preponderance of the evidence…. In this case, the factfinder weighed the evidence and determined that DeMars did not prove by a preponderance of the evidence that he was mentally ill at the time he stabbed his mother. Our review of the record convinces us that there was sufficient evidence to support the trial court's determination. Given DeMars' behavior before and after the stabbing, he may or may not have been in an active psychotic state. There is no compelling evidence in this case, however, for us to reverse the factfinder's conclusions.
    In reaching its determination, the trial court rejected the testimony of the two psychiatrists and relied on DeMars' statement, "My soul hurts," and the testimony of DeMars' calmness and attempts to cover up his actions. “In a criminal case, the fact finder is not bound by expert testimony, even where the only experts to testify support the defendant's assertion of mental illness.   The credibility of the witnesses and the weight to be given their testimony are determinations to be made by the factfinder. Given the facts and circumstances in this case, we cannot say that the trial court was wrong in the weight it assigned to the psychiatrists' testimony.
Holding
This is a particularly difficult and troubling case. After reviewing the record and viewing the evidence most favorably to support the verdict, however, we hold that there was sufficient evidence to support the trial court's determination that DeMars knew the nature of his act and that it was wrong so that he was not relieved of criminal liability for his act by his mental illness.

Questions for Discusison
1. What is the evidence that indicates that DeMars was legally insane.

2.  List the facts that support the conclusion that DeMars was legally sane.

3.  Why did the Minnesota Supreme Court refer to this as a “troubling case.”
4.   Do you agree with the verdict Demars.                                                                                                                                                 

CHAPTER NINE

WAS THE TRIAL COURT CORRECT IN DETERMING THAT A  DEFENDANT WITH MULTIPLE PERSONALITIES WAS  GUILTY BUT MENTALLY ILL?
KIRKLAND V. STATE                                                                                                                                                                                            304 S.E.2d 561 (Ga. App. 1983)
OPINION BY: Birdsong,J.

Facts
In June and August 1981, Phyllis Sharon Kirkland committed bank robberies in both Toombs and Emanuel Counties. Her method was virtually the same in each case: wearing a dark wig, large sunglasses, and jogging suit, she entered the banks when they were empty of customers, and, after pretending to want a money order, obtained large sums of money from the employees by brandishing a 9mm automatic pistol. In the Emanuel County bank, she told the employees that two men with machine guns awaited her outside; she made as if to spray the woman with mace but relented after the women pleaded with her. In Toombs County, she told the bank employees her husband awaited her outside with a machine gun. She was seen leaving the Emanuel County bank in a black Cadillac with dark tinted windows. The police soon captured her several miles outside Swainsboro. In the car with her were her  two small children and the money from the robbery.
     For the next three or four hours, she was rational and, except for the "normal" upset of anyone just arrested for bank robbery, was calm. She intelligently and rationally waived presence of counsel at that point and freely confessed to the crime. She accompanied the sheriff to various places in Swainsboro where she had thrown out or hidden her wig and other disguises. She also confessed to the Toombs County bank robbery. She stated: "That morning, I woke up. Something spoke to me and told me what to do. Bob and I were in debt about twenty thousand dollars. . . . I do not know exactly how much money I got. When I went to the bank in Vidalia [Toombs County], there were two women in the bank. I robbed only one of the women. There was a black man in the bank that worked there. I threw away the wig I was wearing and the jumpsuit. I was driving my same car, my Cadillac. I spent about two thousand, I don't know what that word is, bills. I think I got nine thousand dollars. I think there is fifteen hundred dollars at my house in the chimney. I was in Knoxville, Tennessee. I went to a nightclub and someone stole a lot of  the money. My husband, Bobby, knows where the money is at in the chimney. The money was in a  shoebox underneath the seat. We picked up a young white boy and he stole the money. When I went to the bank in Vidalia, I was wearing my sweatsuit. My girlfriend's name is Wanda Collins. She lives in Jellico, Tennessee. I stayed in Tennessee six weeks. Gary Collins from Tennessee should be at my house. My husband got Gary a job where he works at. . . . I got two thousand dollars in a savings account at the First National Bank in Vidalia. . . ." Appellant then accompanied the officers to her house,  where she asked her husband, "Bobby, what did you do with [the money from the Vidalia robbery]”; he retrieved it from under the front seat of their truck.
     Appellant was tried without jury, by the same trial judge in both counties. The Emanuel County record containing extensive psychiatric testimony was consolidated in the Toombs County trial. Identical verdicts with findings of fact and conclusions of law were rendered. There is no dispute that appellant committed the bank robberies. But Phyllis Sharon Kirkland contended, and the trial judge found, that she "has a multiple personality [disorder] which has been properly diagnosed as psychogenic fugue." Appellant pleaded not guilty by reason of insanity, but the trial court found the appellant "guilty but mentally ill."
Issue
On appeal, Phyllis Sharon Kirkland contends that the verdict is contrary to the evidence and the law; and that the trial court erred in failing to find appellant "not guilty by reason of insanity" through misapplication of the law and in contravention with the overwhelming and uncontradicted expert testimony.                                                                                                                          Reasoning                                                                                                                                                                                                    This appeal presents, in one instance, two issues taxing the outer limits of criminal law and psychiatric science. The undisputed psychiatric testimony describes appellant as having a disorder called psychogenic fugue, which is so like the "multiple personality" disorder that the doctors could only with great difficulty explain the difference, or even say there is a clear difference. In the facts of this case, the purported fugal personality, "Bad Sharon," is a well-developed, rational and conscious personality, so for legal purposes we will not distinguish them.
     The conditions of multiple personality and its less refined cousin, psychogenic fugue, are extremely rare and certainly not fully understood nor perhaps fully accepted even by psychiatry. In general, the affected individual unconsciously "develops" alternate personalities to deal with trauma (e.g., child or sexual abuse) that the individual otherwise cannot endure. The alternate personalities are separate identities with highly individualized traits, behavior patterns, and complex social activities, even to the point of possessing different family histories, different ages, or even different nationalities. When faced with stressful situations, the individual may be dominated by one or more separate personalities; the "core" individual most often has no knowledge of the existence of any other   personalities, but may sometimes hear "voices" and will "lose time." She may wake up in a strange city thousands of miles from home, and find herself in possession of unfamiliar and uncharacteristic clothing and objects. The "core" personality has no control over the personality which is in domination, or consciousness; the transition to the alternate is involuntary and unknowing; she has no memory of what the other personality does. The alternate personality may stay in control for hours, months or years. A particular alternate personality may be, and often is ...a well-developed and complete personality in itself, rational and quite functional. Naturally the core personality stays often confused, and may even ultimately abdicate altogether in favor of another (or a platoon of others) who will separately function in society to the limit of their respective abilities.
     We have surveyed the case law and, as far as we can ascertain, the question of criminal accountability of the multiple personality  has heretofore been addressed only once, in 1982 in Ohio v. Grimsley, 444 NE2d 1971. There, the Ohio court concluded without elaboration: "There was only one person driving the car and only one person accused of drunken driving. It is immaterial whether she was in one state of consciousness or another, so long as in the personality then controlling her behavior, she was conscious and her actions were a product of her own volition. . . . [We find no merit in the claim that] the court erred in finding that she failed to establish her defense of insanity, because the uncontroverted evidence was that her primary personality (Robin) was not conscious of the wrongfulness of the secondary personality's (Jennifer's) acts and did not have the ability to cause that personality to refrain from driving while drunk. . . . The evidence fails to establish . . . that Ms. Grimsley's mental disorder had so impaired her reason that she, as Robin or as Jennifer or as both, either did not know that her drunken driving was wrong or did not have the ability to refrain from driving while drunk." 
     The law adjudges criminal liability of the person according to the person's state of mind at the time of the act; we will not begin to parcel criminal accountability out among the various inhabitants of the mind. Thus it was for very good and considered reasons that the Ohio court said: "There was only one person [committing the criminal act] . . . and only one person accused [of it]. It is immaterial whether she was in one state of consciousness or another,   so long as in the personality then controlling her behavior, she was conscious and her actions were a product of her own volition." 
     It was codified as the first "insanity defense" law of this state that "[a] lunatic or person insane, without lucid intervals, shall not be found guilty of any crime or misdemeanor with which he may be charged, provided the act so charged as criminal was committed in the condition of such lunacy or insanity; but if a lunatic has lucid intervals of understanding, he shall answer for what he does in those intervals as if he had no deficiency."  The trial judge in this case accepted that appellant suffers from a multiple personality disorder, but ruled that the personality (be she Phyllis or Sharon, or both) who robbed the banks did so with rational, purposeful criminal intent and with knowledge that it was wrong. We  find no fault with his finding that appellant was guilty but mentally ill.                                                                                                                                                                        Holding
It follows from everything we have said, that the trial court was fully authorized to find (and in fact did find) appellant guilty, and not legally insane or under a delusional compulsion at the time of the acts. Hence, ....in finding Kirkland "guilty but mentally ill," the trial court gives her the advantage of an ameliorative law. It reduces ... the penalty of a guilty verdict. It decidedly lessens the stigma of criminal guilt and provides for the treatment of her mental illness. ...It did not alter the situation of the accused to her disadvantage; to the contrary, it gave the appellant the advantage of her mental illness even though she did not sustain her insanity defense. ...If the verdict of guilty is authorized by the evidence, the accused is given an additional advantage when the guilty but mentally ill statute is applied.                                                                                         Questions for Discussion 

1. What is the rule established by the Georgia appellate court for evaluating a claim of legal insanity by a defendant with multiple personalities.                                                                                                                                                                                                       2.  Should “good Phyllis” be held accountable for the acts of “bad Sharon.”  

3. Why does a verdict of guilty but mentally ill” provide a good solution for a defendant with multiple personalities.

CHAPTER NINE
Was Galloway legally insane at the time of the killing of his grandmother?

Galloway v. State, 938 N.E.2d 699 (Ind. 2010). Opinion by: Sullivan, J.

Issue

Despite nonconflicting expert and lay opinion testimony that defendant Gregory Galloway was insane, the trial court rejected the insanity defense after concluding that the defendant could continue to be a danger to society because of an inadequate State mental health system.

Facts

The defendant, Gregory Galloway, was found guilty but mentally ill for the October, 2007, murder of his grandmother, Eva B. Groves. The defendant raised the “insanity defense” at his bench trial. The trial court found that although the defendant had a long history of mental illness, he did not meet his burden of proving that he was “insane” at the time of the crime.

   The trial court concluded, based on the expert testimony and the numerous medical records introduced into evidence, that the defendant suffers from bipolar disorder, an Axis I psychiatric disorder. This evidence showed that prior to his killing his grandmother, the defendant had had a long history of mental illness, and he had had many “contacts” with the mental health system. He had been diagnosed with bipolar disorder by up to twenty different physicians, often with accompanying psychotic and manic symptoms. He had also been voluntarily and involuntarily detained or committed for short-term treatment more than fifteen times.

   The defendant was first diagnosed with an Axis I mental illness in 1989, when he was a senior in high school. By 2000, his mental health became more problematic; he had difficulty holding a steady job, he struggled with substance abuse, and his marriage failed. Despite these difficulties, he had very few encounters with law enforcement that were not traffic or mental illness related. After his divorce, the defendant moved in with his grandmother, who lived next door to his parents. He had a great relationship with his grandmother; “he loved [her] very much and considered [her to be] his best friend.”

    Since 2001, the defendant experienced psychotic episodes with increased frequency and severity. For instance, in February, 2002, he was involuntarily committed after his parents found him with a gun and looking for ammunition—he planned to kill his grandmother because she was the devil and he was Jesus Christ, and he planned to kill his neighbor because he believed his neighbor was controlling his son. Then in June, 2004, the defendant drove to Dayton, Ohio, after God told him to leave his job; he was hospitalized in Ohio after being found in a stranger’s driveway looking for the perfect wife for the son of God. In July, 2005, the defendant was admitted to a hospital after crashing his car during a car chase with his mother; he believed she was the devil and was chasing her so that he could kill her, and he believed he was protected because he was an alien.

    In the year leading up to the murder, the defendant had at least twelve contacts with the mental health system. In January, 2007, he pulled over on the side of the interstate near Lafayette, Indiana, got out of his car, and began erratically yelling and talking to himself. Because the air temperature was 27 degrees, concerned bystanders called the police. When the medics arrived, he was sitting in the back of a police car; his skin was cold to the touch, and there were ice particles in the facial hair under his nose. At the emergency room, the defendant was uncooperative, mumbling to himself, acting aggressively toward staff, and reacting to audio and visual hallucinations; he was admitted to a Lafayette hospital for a few days.

   In March, 2007, after refusing to eat or sleep for one week because he was fearful of something bad happening to him, the defendant lacerated his stomach while trying to get into his grandmother’s house through a window after he was accidentally locked out. At the emergency room, he was . . . having difficulty concentrating, and experiencing auditory hallucinations and paranoid delusions. He was transferred to an Anderson hospital, where he was confused and disoriented, detached from reality, and in a catatonic-like state; he was discharged after a few days. Several days later, the defendant was involuntarily committed after the court found him to be a danger to himself because he did not know who or where he was, he had been staying awake all night, he had been trying to sleep with his parents in their bed because he believed someone was in his room, and he was hearing voices; again, he was released after a few days.

    In June, 2007, the defendant was admitted to a hospital in Tennessee after police found him driving a semi-truck full of gasoline, threatening to blow up a gas station; he was confused and disoriented, responding to internal stimuli and laughing inappropriately, experiencing racing thoughts and auditory hallucinations, and had not slept for three days. He was discharged from the Tennessee hospital within days.    
    A few days later, he went to counseling where he was delusional about raping a girl (there was no evidence that any rape had occurred). He did not take medications prescribed for him in Tennessee.

In the days leading up to the murder, the defendant heard voices and thought that his grandmother’s trailer was haunted. To abate his fears, he slept on the floor next to his parents’ bed while holding his mother’s hand. The night before the murder, he drank a pint of whiskey, finishing around 3:00 or 4:00 a.m., and did not sleep.

   The defendant reported feeling strange on October, 26, 2007, the morning of the murder. He was supposed to pick up his friend from work, but he refused to do so because he was feeling strange. When the friend called to ask about the ride, the defendant uncharacteristically yelled at him. The defendant also spoke with his father that morning, and during their conversation, his father became concerned because his son was not acting normal and seemed to be in another world. The defendant told the police that during this conversation, his father was telling him through coded verbal messages that he needed to kill his grandmother.

   During the early afternoon, the defendant went shopping with his grandmother and his aunt (the victim’s daughter). They shopped for only fifteen minutes and then went to lunch, though the defendant did not eat much. While eating lunch, the defendant began thinking that his grandmother was against him and “that life should be more colorful” and that it would be if she were gone—life would be better again once he killed his grandmother. He believed that she was the devil, that she was out to get him, and that he needed to kill her to restore his powers. As they sat there eating, he was hoping that his grandmother would die. After lunch, they stopped at a gas station, where the defendant pumped their gas and purchased cigarettes. They returned home a little more than an hour after they had originally left; there had been no arguments, and nothing unusual had occurred during their outing. On the way home, the defendant’s grandmother remarked that it had been a wonderful day.

   Once they arrived home, the defendant went next door to his parents’ house while his grandmother and aunt sat on a couch inside the grandmother’s trailer and talked. While at his parents’ house, the defendant began believing that he was reading his father’s mind; his father was communicating telepathically, telling the defendant that he needed to kill his grandmother “to feel good again, to see like the bright lights and the flowers and the pretty things.”

   The defendant then went back to his grandmother’s house and sat on the porch swing. Shortly thereafter, the defendant’s fifteen-year-old son, Cory, arrived and said “hi” to his dad. Cory had seen his father cycle from normal to psychotic before and could tell that something was not quite right. At the same time, the defendant’s father, who had come over from next door, was entering the grandmother’s house.

   The defendant entered the house at the same time as his father and went to his bedroom, grabbed his knife, and came back down the hallway to the living room, where his aunt and grandmother were sitting on a couch. According to his aunt, the defendant had a “wild look” in his eye that she had seen before—it was the look he gets right before he “lose[s] it.” With his father, son, and aunt in the room, and with no plan or motive, the defendant jumped on top of his grandmother, straddled her, and stabbed her in the chest while yelling “you’re going to die, I told you, you’re the devil.” His father yelled, “What have you done!” and the defendant responded that she “was going to kill me.”

   As soon as everyone started screaming, the defendant realized that he did not feel better like he thought he would, and he hoped that his grandmother would survive. His father was able to commandeer the knife and store it in a safe place until the police arrived. As the defendant’s son applied pressure to the wound, the defendant told his grandmother that he loved her and that he did not mean to do it. He pleaded for the paramedics to save his grandmother’s life. When the police arrived, he told them that he loved his grandmother and would not hurt her. When the police were getting ready to take him to the police station, he did not understand what was happening and asked where he was going. But he was cooperative during the police interrogation, which occurred two-and-a-half hours later.

   Prior to trial, the defendant was examined by three experts: Dr. Parker, a psychiatrist engaged by the defense; Dr. Coons, a court-appointed psychiatrist; and Dr. Davidson, a court-appointed psychologist. All three experts agreed that he suffers from a mental illness, suffers paranoid delusions (a symptom of severe psychosis), and has suffered from intermittent psychosis since 1999. Dr. Parker and Dr. Coons both testified (and submitted in their preliminary reports) that the defendant was legally insane at the time of the murder. They both opined that he was jolted out of his delusion when he realized that he did not feel better and had just harmed someone he loved.

    The psychologist, Dr. Davidson, submitted a preliminary opinion to the court that the defendant was sane at the time of the murder. The basis for his opinion was that it was unlikely the defendant would have been insane only for the few moments that it took for him to grab the knife and stab his grandmother. But while testifying, Dr. Davidson withdrew his opinion in light of additional facts that he did not have when he submitted his preliminary opinion. Among other things, Dr. Davidson was unaware that the defendant had been experiencing delusions and responding to internal stimuli in the days leading up to the murder and on the day of the murder. Dr. Davidson also was unaware that eyewitnesses heard the defendant call his grandmother the devil as he stabbed her. After being presented with all of the facts while on the witness stand, Dr. Davidson ultimately testified that he could not give an opinion on the matter.

   After the close of trial, but before a verdict was rendered, the defendant stopped taking his medication and deteriorated to the point where he was found incompetent to stand trial. He regained competence after treatment at a state mental hospital.

   On May 4, 2009, the trial court found the defendant guilty but mentally ill for murdering his grandmother, rejecting the insanity defense. Finding that none of the experts or lay witnesses testified that the defendant was sane, the trial court based its conclusion on demeanor evidence. Specifically, the court found that the defendant and his grandmother had interacted with each other and other people on the day of the murder, he had committed the offense in front of several family members and made no effort to conceal his crime, he had not attempted to evade police, and he had cooperated with law enforcement. Additionally, the defendant had been alert and oriented throughout the trial proceedings and had been able to assist counsel. The court also found that the defendant’s “psychotic episodes increased in duration and frequency” and that he “lacks insight into the need for his prescribed medication.” The court then found that the defendant had “repeatedly discontinued medication because of side effect complaints and would self medicate” by abusing alcohol and illicit drugs. Furthermore, there was “no evidence that this pattern of conduct [would] not continue if the Defendant [were] hospitalized and released, posing a danger to himself and others in the community.” The court concluded that the defendant “is in need of long term stabilizing treatment in a secure facility.”

During the sentencing hearing, on June 2, 2009, the trial court indicated that the preferred route would be to commit the defendant to a mental health facility for the rest of his life but concluded that route was not an option.

There is absolutely no evidence that this mental illness is [feigned], or malingered, or not accurate and there is no dispute as to that. But quite frankly, this is a tragedy that’s ripped apart a family and there is very little this Court can do to remedy that. This case is as much a trial of our mental health system as it is of a man. For 20 years, Mr. Galloway’s family has sought long-standing permanent treatment for Mr. Galloway, and the fact that there may not be the funds available to pay for the mentally ill in the State of Indiana does not mean that we don’t have mentally ill people in the State of Indiana. . . . [T]his is difficult for everyone, and I can pick apart about 20 mental health records that were submitted to this Court where I would have begged a mental health provider to keep Mr. Galloway long term in a civil commitment, but they have not. Mr. Galloway is able to take his medication when forced to do so in a very structured setting, but we have a 20-year history which shows when he is not in that setting that he will not take his medication, that he will continue to have episodes, and most concerning for this Court is that he will endanger others and himself. One of my options is not to say that he’s committed for the rest of his life in a mental health institution. That would have been easy, but that’s not one of my choices. . . . I cannot in good conscience allow someone with the severe mental health illness to return to the community, and that is what has made this case so very difficult.

The Court of Appeals affirmed the defendant’s conviction. . . .

Reasoning

To sustain a conviction, the State must prove each element of the charged offense beyond a reasonable doubt. Even where the State meets this burden, a defendant in Indiana can avoid criminal responsibility by successfully raising and establishing the “insanity defense.” A successful insanity defense results in the defendant being found not responsible by reason of insanity (“NGRI”).

The defendant bears the burden of establishing the insanity defense by a preponderance of the evidence. . . . Thus a defendant must convince the trier of fact that, in consideration of all the evidence in the case, he or she was more probably legally insane than legally sane at the time of the crime.

To meet this burden, the defendant must establish both (1) that he or she suffers from a mental illness and (2) that the mental illness rendered him or her unable to appreciate the wrongfulness of his or her conduct at the time of the offense. Thus, mental illness alone is not sufficient to relieve criminal responsibility. Rather, a defendant who is mentally ill but fails to establish that he or she was unable to appreciate the wrongfulness of his or her conduct may be found guilty but mentally ill (“GBMI”).

   A mental disease or defect is defined as a “severely abnormal mental condition that grossly and demonstrably impairs a person’s perception.” Whether a defendant appreciated the wrongfulness of his or her conduct at the time of the offense is a question for the trier of fact. Indiana Code section 35-36-2-2 provides for the use of expert testimony to assist the trier of fact in determining the defendant’s insanity.   Such expert testimony, however, is merely advisory, and even unanimous expert testimony is not conclusive on the issue of sanity. The trier of fact is free to disregard the unanimous testimony of experts and rely on conflicting testimony by lay witnesses. And even if there is no conflicting lay testimony, the trier of fact is free to disregard or discredit the expert testimony.

   Because it is the trier of fact’s province to weigh the evidence and assess witness credibility, a finding that a defendant was not insane at the time of the offense warrants substantial deference from reviewing courts. . . . [T]his Court has long held that . . . the conviction will be set aside “when the evidence is without conflict and leads only to the conclusion that the defendant was insane when the crime was committed.” . . .

    The strongest showing of an evidentiary conflict occurs where the experts disagree as to whether the defendant was insane at the time of the offense. Our cases have consistently held that conflicting credible expert testimony is sufficiently probative of sanity. Such a conflict arises where one or several experts opine that the defendant was insane at the time of the offense, while one or several other experts opine that the defendant was sane at the time of the offense.

   The expert testimony in this case did not conflict. Although Dr. Davidson submitted a preliminary report opining that the defendant was sane at the time of the murder, he recanted that opinion under cross-examination in light of learning critical facts. The State contends that Dr. Davidson’s equivocation illustrates that the expert testimony was in conflict. We disagree.

   Where there is no conflict among the expert opinions that the defendant was insane at the time of the offense, there must be other evidence of probative value from which a conflicting inference of sanity can be drawn. Such probative evidence is usually in the form of lay opinion testimony that conflicts with the experts or demeanor evidence that, when considered in light of the other evidence, permits a reasonable inference of sanity to be drawn. . . .

  Even where there is no conflict among the experts and the lay witnesses, a finding that a defendant was sane at the time of the crime still may be sustained by probative demeanor evidence from which a conflicting inference of sanity may be drawn. We have recognized the importance of demeanor evidence in insanity cases. Demeanor is useful because a defendant’s “behavior before, during, and after a crime may be more indicative of actual mental health at [the] time of the crime than mental exams conducted weeks or months later.” . . .

   In this case, there was not sufficient evidence of probative value from which an inference of sanity could be drawn sufficient to create a conflict with the expert testimony that the defendant was insane at the time of the offense. First, there was no lay opinion testimony given that conflicted with the experts’ opinions that the defendant was insane at the time of the stabbing. The three eyewitnesses to the stabbing called by the State testified that the defendant was showing familiar signs of “losing it.” The defendant’s aunt, who was sitting on the couch as her mother was stabbed only a few feet away, testified that the defendant had a “wild look” in his eye and that she recognized this as the look he gets right before he loses it. She also heard the defendant call his beloved grandmother the devil as he stabbed her. Two other witnesses—the defendant’s mother and the defendant’s friend—also testified that the defendant was showing signs of losing it in the days and hours leading up to the murder. Thus . . . there were five lay witnesses in this case whose testimony supports the experts’ opinions.

    Second, there was not sufficient demeanor evidence of probative value from which an inference of sanity could be drawn. The trial court based its findings on very little evidence. It found as probative of sanity the fact that, over the course of an hour, the defendant shopped, ate, and filled a car with gasoline without incident. It also found as probative the fact that the defendant cooperated with police after the fact. Viewed in isolation, each of these events may indeed represent the normal events of daily life. However, when viewed against the defendant’s long history of mental illness with psychotic episodes, the defendant’s demeanor during the crime, as testified to by three eyewitnesses, and the absence of any suggestions of feigning or malingering, this demeanor evidence is simply neutral and not probative of sanity. . . .

   The trial court expressly found that the defendant deteriorates mentally and experiences psychosis when he does not take his medication. At the time of the stabbing, the defendant was supposed to be taking his medications twice a day. He told police, however, that he had not taken any prescription medication in two days. The trial court found this failure to take medication to be probative of sanity, but we do not, especially in light of the trial court’s finding that the defendant became psychotic when not on his medication.

   The trial court also relied on the defendant’s demeanor during trial, when he was competent to stand trial, as probative of his sanity at the time of the crime. As discussed at length a defendant’s demeanor during court proceedings is certainly probative of sanity with regard to his or her competence to stand trial. But the probative value of a defendant’s courtroom demeanor during trial as to his or her mental state at the time of the crime is doubtful. The justification for considering a defendant’s demeanor before and after the crime is that conduct occurring in temporal proximity to the crime “may be more indicative of actual mental health at [the] time of the crime than mental exams conducted weeks or months later.” Trial proceedings, however, often occur many months or even years after the crime. In this case, the two-day bench trial occurred nearly a year after the murder. Thus, we do not find the fact that the defendant “was alert and oriented throughout the proceedings and assisted his counsel and the investigator” to be probative of his sanity at the time of the crime.

   There also is no evidence or suggestion that the defendant here feigned his mental illness. The trial court expressly found as much with regard to defendant’s long history of mental illness. . . .

   The trial court committed an error in this case by entering a verdict of guilty but mentally ill when the evidence presented reasonably led only to a conclusion that the defendant was legally insane at the time of the offense. Underlying the trial court’s decision was not a concern of malingering or feigning but a concern about the State’s mental health system and the defendant’s need for structure and constant supervision. Among the trial court’s findings is that the defendant “lacks insight into the need for his prescribed medication” and “is in need of long term stabilizing treatment in a secure facility.” The trial court also found that the defendant “repeatedly discontinued medication” and there was “no evidence that this pattern of conduct will not continue if [the defendant] is hospitalized and released, posing a danger to himself and others in the community.” . . . The trial court confessed at sentencing that it viewed “[t]his case . . . as much a trial of our mental health system as . . . of a man.” The court lamented that it could not simply commit the defendant to a mental health institution for the rest of his life—the “easy” decision. What made the court’s decision so difficult was that it could not “in good conscience allow someone with . . . severe mental illness to return to the community.” . . . Thus, while we sympathize with the difficulty of the trial court’s decision, we cannot sustain it.

Holding

We reverse the judgment of the trial court.

Dissenting, Shepard, C.J., with whom Dicksin, J., joins.

Gregory Galloway is someone who went shopping at a going-out-of-business sale in the morning, had some lunch at a local restaurant with his aunt and grandmother, and stopped off at a gas station to buy fuel and cigarettes. Galloway appeared normal all day; “everybody was happy,” one of his companions said.

   When Galloway arrived home, he stabbed his grandmother to death, and then immediately announced that he regretted what he had done. The finder of fact in this case, Judge Mary Willis, concluded on the basis of the admitted evidence that Galloway was not insane at the time of the crime, that is to say, that he knew killing his grandmother was wrong.

   Of course, all of the testimony by psychiatrists and psychologists necessarily came from witnesses who were not present at the scene of the crime. They offered their observations based on records of Galloway’s medical history from moments other than the hour of the killing and on direct observations of Galloway that occurred months or even years after the crime. One of these experts, Dr. Glenn Davidson, appointed by the court, concluded that Galloway was not insane at the time of the crime. Eyewitness evidence about how Galloway acted before and after the crime also supported the trial court’s decision.

    This was one of those cases where the defense argued that the perpetrator was sane right before the crime and sane right after the crime, but insane for the sixty seconds or so it took to commit it. Dr. Davidson’s basic view was that it was unlikely that Galloway qualified as insane on the basis of a “very thin slice of disorganized thinking.”

    Defense counsel’s vigorous cross-examination confronted Dr. Davidson with a host of hypotheticals (“now what if I told you”) and asked as to each new proposed fact whether it would affect his diagnosis. It was twenty to thirty pages of the sort of energetic cross-examination tactics to which we lawyers are inured but which often befuddle the uninitiated. It finally left the witness saying, in the face of this onslaught, that he was unsure.

   As the majority points out, juries and judicial fact finders are not required to take as completely true all or none of what witnesses say. They are entitled to believe and disbelieve some, all, or none of the testimony of experts and non-experts alike. Indeed, their assignment is to sort out truth from cacophony. It was altogether plausible that Judge Willis could credit Dr. Davidson’s opinion that Galloway was sane and treat the doctor’s answers under cross as less compelling. She could also, of course, give weight to Galloway’s own contemporaneous declaration of regret right after he killed his grandmother.

   As the majority does acknowledge, there is risk involved when appellate judges second-guess a jury or trial judge and acquit a criminal offender. If Galloway is declared not guilty by this Court, the prosecutor will initiate a civil commitment process to determine whether Galloway should be confined because his mental illness makes him a danger to himself or to others.

    The one thing we know for sure about Mr. Galloway is that he is in actual fact a danger to others. . . . We also know what is likely to occur as a result of this Court setting aside Judge Willis’s judgment: sooner or later, probably sooner rather than later, Galloway will be determined safe and turned back into society.

    The reason we know that is that the civil commitment process has produced such an outcome over and over again with Mr. Galloway. The majority has recited the long trail of medical treatments and mental commitments. It has not focused much in that recitation on how the exercise of expert medical judgments and the civil commitment processes have combined to turn him back out on the street over and over again.

I count perhaps seventeen identifiable encounters by Galloway. But just to name a few, call it number 5, there was a May 1999 event in which Galloway’s wife brought him in because he had been carrying around a gun and threatening to use it on his supervisor at work. This trip produced a prescription for medication and a period of outpatient treatment, then a failure to take his medications and a medical trail gone cold.

   During encounter number 7, in April 2001, Galloway was admitted to the hospital because of aggressive and frightening behavior at home. He said he had been receiving messages from the television. This interaction with the system produced several months of monitoring during which Galloway took some of his medicines and not others. And then he was out.

   During encounter number 8, Galloway was involuntarily committed because he had threatened to kill his neighbor and his grandmother. He was released from commitment and then admitted again just a month later, in March 2002. He stayed a few months at Richmond State Hospital before being declared safe for release.

   In encounter number 13, not long before Galloway killed his grandmother, Galloway came under care after he stopped taking his medicines and began reporting hallucinations and recurring thoughts of suicide. After being stabilized, he was discharged to live with his grandmother, with a result plain and painful for all to see.

   I mention this litany—just salient elements in an even longer story—to suggest that some innocent future victim is placed at risk by this Court’s decision to second-guess Judge Willis. A society that responds to such violence with tolerance should well expect that it will experience more violence than it would if it finally said, “This is unacceptable.” Not knowing what I would say to the next victim, I choose to stand with Judge Willis and affirm the judgment of guilty but mentally ill.

Questions for Discussion

1.
What is the legal standard for insanity used by the Indiana Supreme Court?

2.
Summarize the evidence that the court majority relies on in concluding that Galloway suffered form a bipolar disorder and was unable to appreciate the wrongfulness of his conduct.

3.
Was Galloway’s demeanor unusual on the day of his grandmother’s death? Why is the demeanor evidence significant in this case?

4.
Explain the reason that the trial judge held that Galloway was GBMI rather than legally insane (NGRI).

5.
Why did the Indiana Supreme Court overturn the verdict of GBMI?

6.
What is the reason that two judges dissented from the majority decision?

7.
Why does it matter whether Galloway is found to GBMI rather than NGRI? Do you agree with the decision of the majority or with the decision of the dissenting judges?

CHAPTER NINE
Was Lopez legally insane at the time of the killings?

Lopez v. State, 13–05–148-Cr (Tex. App. 2007), Opinion by: Rodriguez, J.

Issue

In July 1992, appellant, Carlos Lopez, was indicted for the capital murder of two individuals by stabbing each with a knife during the same criminal transaction. Approximately one year later, a jury returned a verdict that appellant was incompetent to stand trial. The jury also found that there was a substantial probability that appellant would attain competency to stand trial within the foreseeable future. In August 2004, a determination was made that appellant had regained competency to stand trial.

On November 30, 2004, trial began. Appellant raised the affirmative defense of insanity. On December 8, 2004, the jury returned a verdict of guilty, rejecting appellant’s insanity defense. The trial court sentenced appellant to life imprisonment in the Institutional Division of the Texas Department of Criminal Justice. . . . [A]ppellant contends the jury’s rejection of the insanity defense was against the great weight and preponderance of the evidence. The question is whether the defendant knew that his conduct was wrong or illegal.

Facts

On July 1, 1992, appellant entered Room 109 at Riverside Hospital, where two elderly patients, Mrs. Estefana Munoz and Mrs. Mary Kocurek, were rehabilitating from recent surgeries. Mrs. Munoz was a family friend, Mrs. Kocurek, her roommate. As Debra Muncell Flynn, an employee of the hospital, was leaving Room 109, she saw appellant stab Mrs. Munoz multiple times. Appellant also stabbed Mrs. Kocurek. He walked out of the room, down the hall, and into a restroom. When appellant came out of the restroom, a maintenance-security guard apprehended him. Lopez and Mrs. Munoz lived in the same neighborhood and members of their families had married one another. Appellant had dated Mrs. Munoz’s granddaughter, Mary Lou Wyatt, from approximately 1975 to 1980.

The Texas Penal Code Annotated section 8.01 provides that “[i]t is an affirmative defense to prosecution that, at the time of the conduct charged, the actor, as a result of severe mental disease or defect, did not know that his conduct was wrong.” The question is whether at the time of the conduct charged, the defendant, as a result of severe mental disease or defect, did not know the conduct was wrong or illegal. “The purpose of the insanity defense issue is to determine whether the accused should be held responsible for the crime, or whether his mental condition will excuse holding him responsible.” In this case, there is no disagreement that the evidence established that appellant was suffering from a severe mental defect or disease at the time of the offense. Thus, the first element of the insanity defense is satisfied. We will, therefore, review only the second element of the defense—whether appellant knew his conduct was wrong or illegal. Knowledge that conduct is “wrong” does not depend upon the defendant’s own personal moral code, but is judged by whether the defendant understood that others believed his conduct was wrong or knew that his action was “illegal” by societal standards.

“Expert testimony on the issue of appellant’s ability to determine right from wrong does not establish insanity as a matter of law.” While expert testimony may aid the jury in its determination of the ultimate issue, it does not dictate the result. When circumstances suggest otherwise, a jury may accept or reject, in whole or in part, an expert’s opinion that the defendant was insane and may even accept lay testimony over that of experts. Because circumstances of a crime are always important in determining the accused’s mental state—whether he knew his conduct was wrong or illegal at the time of the offense—the jury may consider such evidence as: his demeanor before and after the offense; attempts to elude police; attempts to conceal incriminating evidence, expressions of regret, fear, or a knowledge of the serious consequences of his action; other possible motives for committing the offense; and other explanations for his behavior. Ultimately, determination of the insanity issue lies within the province of the jury, as to credibility of witnesses and weight of the evidence, as well as the limits of the defense.

Appellant’s mother, Ascencion Martinez Lopez, testified that in the days and weeks prior to July 1, 1992, appellant had been very upset and very anxious and was acting very strange. He woke up and said that it wasn’t his house, the shirt he put on was buttoned up wrong, and he put on one brown boot and one black boot. Appellant said that he was God, the Messiah. Appellant also told Mrs. Lopez that Mary Lou Wyatt and Mrs. Munoz had put a curse on him. Mrs. Lopez remembered appellant talking about witchcraft and saying that the world was full of witchcraft and that he needed to do something about the witches in the world. A few days before the stabbings, appellant and his mother had visited Mrs. Munoz at the hospital.

Nila Martinez Lopez, appellant’s aunt, testified that two weeks before the killings, appellant told her that Wyatt, one of the victim’s granddaughters, had put a curse on him. She testified that through the years, appellant appeared to be “fixated” on Wyatt. Harry Rucker, appellant’s friend, testified that he noticed appellant was changing, that he was talking about voodoo and hexes. On the evening of his arrest, appellant called Rucker from the jail and said he did not kill those people, that “[v]oodoo did.” A few months later, appellant called him again and told him about “the voodoo and stuff.” Rucker did not feel like appellant was in his right mind; he testified he had seen appellant decline throughout, for a long time.

Rebecca Sue Boone, a bartender at the Frontier Saloon, testified that she saw appellant the evening before the incident. She walked into the bar, and everybody was complaining that appellant was acting weird. Boone went over to appellant, who said he was going to be the next President of the United States. . . . He was just not Carlos Lopez, period. . . . He was a total stranger.” Appellant also mentioned that he was Ross Perot and God. In her opinion, appellant was having mental problems.

Barbara Huett was employed as a receptionist and appointment secretary at the dental office of Robert Cody, D.D.S., located next to the Riverside Hospital medical complex. She testified that a little before 10:00 a.m. on July 1, 1992, appellant came into the office without an appointment; he was not even Dr. Cody’s patient. When she asked him to wait a moment, appellant said, “What’s 64 minus?” He also said, “Someone’s going to get hurt,” and later said, “Someone is going to get fired.” Huett described appellant’s behavior as schizophrenic; abnormal. He was not engaging in conversation; he was just telling her something. He also asked what Huett’s name was, and when she told him “B.J.” he said, “Well, I’m Dr. C.J.” After being told that he had no appointment, but that she would be glad to make one for him, he looked at her, smiled, turned around, and walked out the door. She agreed that appellant did not seem to be in his right mind; that he was laboring under a mental illness—he would talk to her one minute apparently very agitated and the next minute would appear to be very calm, smiling, and at ease.

On July 1, 1992, the day of the incident, Riverside Hospital was having problems with its air conditioning system. The rooms were hot, and the employees, including Flynn, were distributing fans to the rooms. Flynn entered Room 109 and saw appellant visiting with the two women patients. Appellant approached Flynn and asked why the air conditioning system was down. Flynn noticed that as appellant questioned her, he made a tight fist at his side and commented, “[Y]ou could die in this heat.” Flynn explained that efforts were being made to correct the problem with the air conditioning system. Flynn talked to the patients and started to exit the room. As she walked by appellant, she noticed that he had a very “thoughtful look on his face,” like he was thinking about something. Appellant seemed okay, like he was just there visiting. Flynn never perceived that he acted strange, assertive, or unusual. As Flynn stepped into the hallway, she turned around and saw appellant approach the women with a knife in his hand. The women had their hands up in the air. Flynn saw appellant start to stab something white between the women, possibly a pillow. Appellant stabbed Mrs. Munoz multiple times. Flynn left the room and sought help. She did not see appellant stab Mrs. Kocurek.

Eloisa Leza, a licensed, vocational nurse employed by Riverside Hospital, testified that she heard Flynn running down the hallway screaming. . . . Leza caught appellant’s attention when she entered the room, and he said, “If you want to see witches, I will show you witches.” His comment did not make any sense to her. She couldn’t say that she thought he was going crazy, but she stated that “[i]t was not a logical thing that he was saying, there were no witches in there.” . . . From the room across the hall, Leza saw appellant come out of Room 109 after the screaming had stopped. With the knife in his hand, appellant walked away from the room; he walked very naturally and did not run and did not seem angry. The knife was in plain view. Appellant made no attempt to dispose of the knife.

Charlotte Nolan, a nurse at the hospital, testified that she heard screaming and went to Room 109 to find out what was wrong. . . . Nolan testified that after appellant had stabbed the women, she returned to the room and asked him to put the knife away. Appellant was coming across the hall and wailing his arms and saying, “I’m powerful. I am great. Look what I have done.” After she again asked him to put the knife down and go away, all of a sudden he looked at her and responded, “Oh, yeah, sure,” and then walked off down the hall. Appellant acted like he really did not know why she was asking him to put down his knife and go away.

Luis Alberto Vasquez, who worked in maintenance and security at Riverside Hospital in 1992 . . . talked to appellant. Appellant did not say any threatening words to Vasquez and did not wave the knife at him. Vasquez did not see appellant threaten anybody with the knife. Up until the time he was handcuffed, appellant only spoke in Spanish. Appellant kept saying, “las mate por que eran brujas,” which translates to “he killed them because they were witches.” Appellant repeated, in Spanish, “brujeria, I killed them because of brujeria.” He seemed fixated on that issue. Vasquez also testified that appellant’s conversation about witches seemed irrational. He never heard appellant utter the words, “I’m sorry,” in either English or Spanish. . . . Approximately five minutes later, appellant exited the men’s restroom. His hands were clean and the knife, with the blade closed, was in his hand. Appellant offered no resistance. Vasquez told appellant to get up against the wall, and when he attempted to cuff his hands behind his back, appellant said, in English, not to cuff him behind his back because he had back surgery. . . . Vasquez described appellant’s demeanor as calm, not even angry. Before he entered the bathroom, they were talking about the witches. Vasquez testified that appellant “looked normal just saying that he killed them because they were witches.” When he came out of the restroom, his demeanor was normal, calm. He made no attempt to flee. According to Vasquez, Raul Bernal, director of hospital maintenance/security at that time, watched from a distance and approached Vasquez and appellant after appellant was handcuffed. Both men escorted appellant out of the lobby area. At this time, appellant was fairly passive, not combative, not argumentative. Vasquez had no difficulty restraining him. Appellant let Vasquez cuff him and walked calmly with them when he was turned over to the police department without incident.

Tyrone W. Looper was the first police officer on the scene. . . . Officer Looper described appellant’s demeanor as “real passive,” “no problem,” and “real quiet.” Appellant told him, “I did it” and muttered something in English about witchcraft—about a grandmother or a curse—that someone had put a curse on him. Corpus Christi Police Officer Richard Carl Stacey . . . testified that he was with appellant for a matter of hours and described appellant as “calm, very matter-of-factly [sic], conversive, no problems whatsoever.” There was nothing out of the ordinary or unusual about appellant’s behavior during the time he had an opportunity to observe and speak with him. On cross-examination, Officer Stacey agreed, as a lay person, that mental illness or psychosis does not have to be apparent 100 percent of the time, and that it was possible that an hour earlier, he might have had a different view of what happened.

Sergeant R. L. Garcia, the case agent on this case, testified, through recorded testimony, that he was with appellant for at least three hours. Sergeant Garcia described appellant as alert, calm, and cooperative. He thought appellant was in his right mind at the time of the interview. However, during the interview appellant talked to an imaginary person. Sergeant Garcia said, “It was something at that point that was not real.” When asked by the prosecution whether he believed that appellant was in his right mind, Sergeant Garcia responded, “Yes.”

Fred Flores, custodian of records for the Nueces County Sheriff’s Department, read from reports generated at the Nueces County Jail regarding appellant. . . . An inmate classification profile form, filled out on July 2, 1992, remarked the following:

“Current emotional status stable. Inmate is oriented. . . . During interview inmate displayed paranoia and delusional ideation specifically referring to incident where he had been hexed by witchcraft, poisoned by chemicals from a power plant and created by people who have . . . taken all his money. Inmate appears mentally unstable, should be considered potentially violent and aggressive. Did not express any suicidal self injuries, addictions.”

According to another July 2, 1992 report, wrist restraints were put on appellant, and he was placed on ten-minute watch when he said, “I hear my calling. I must crucify myself and to the other inmates and myself.” He was also suffering from hallucinations; he saw snakes coming out of the wall and the drain. Appellant also suffered from delusions about devil worshipers being after him. Flores heard appellant say that he was about to jump the fence, first off the bunk or from the sink, and he observed that appellant became very violent, and was unable to reason at all. Appellant later began crying, became violent again, and spoke of people dying and coming back. Appellant was restrained and a fifteen- minute watch instituted. On July 4, 1992, an incident report reflected that appellant again created a disturbance when he screamed, “[E]veryone is against me,” and “I own this place. You’re going to die. . . . You’re going to hell with the rest of them.” He remained uncooperative, was placed in wrist restraints, and was taken to a holding cell, where he could be closely monitored.

Wyatt testified that she believed that appellant wanted to hurt her grandmother, Mrs. Munoz, because of Wyatt’s prior relationship with appellant that had ended 12 years earlier. Wyatt testified that, over the years, appellant wanted to get back together with her, but she told him she did not want to. She stated that appellant never got over the fact that she broke up with him and stated that the break-up was why he murdered her grandmother, to get back at her. She also testified, at trial, that she believed appellant wanted to hurt her grandmother because Wyatt prevented him from having a relationship with her son, who appellant believed was also his son. In Wyatt’s statement, made the day after the incident, however, she stated, “I don’t have any idea why he might have wanted to hurt my grandmother.” In her opinion, appellant was not mentally ill, but was making everything up.

Joel Kutnick, M.D., a psychiatrist, testified that he was appointed by the court to evaluate appellant on the issue of insanity. Dr. Kutnick discussed his 1992 evaluation of appellant and appellant’s psychiatric history. He told the jury that he reached the diagnosis of schizoaffective disorder (a combination of paranoid thinking and a sense of being all-powerful and extreme depression). He believed that appellant was delusional, didn’t make sense, and spoke in gibberish. He also testified that he felt there had not been any falsehood (malingering) by appellant.

As to his conclusions regarding the issue of insanity and, more specifically, whether appellant knew his conduct was wrong or illegal, Dr. Kutnick testified that “Well, I felt that although, you know, this is a very serious event, that [appellant] believed that these two wom[e]n were witches in his mind. He wasn’t doing—he was getting rid of witches, rather than just killing people out of meanness or revenge. And I think he was so ill, that it distorted his mind so that he didn’t realize what he was doing was actually against the law or wrong.” Dr. Kutnick testified that “[appellant] essentially killed both ladies because he thought they were witches. In fact, he loudly announced in the hospital ‘if you want to see what witchcraft is,’ and so in his mind he is ridding the world of evil.” Dr. Kutnick further stated, “I don’t say it lightly, I mean, this was a brutal murder. But, yes, I do believe that he was insane at the time and that he was so mentally ill, it distorted his mind that he saw that he was ridding the world of evil witches,” and that appellant “started toying with the idea some time before that he had to get rid of the witches.” Dr. Kutnick also testified that Lopez’s thoughts were all mixed up with other things, such as the F.B.I., Rock Hudson, AIDS, plots, the sheriff, and the President. In his opinion, appellant was insane at the time of the offense.

Dr. Kutnick testified that the event was not planned out, or executed “with criminal intent.” Although, it appeared to “have been a little planned in terms of when he said in the dentist’s office somebody is going to get hurt,” and he “started toying with the idea some time before that he had to get rid of the witches,” most people planning to commit murder also plan to conceal it and not get caught. In this case, it was obvious, with appellant having committed the murders in front of people, that he was going to get caught. In other words, he didn’t really make any real attempt to escape. He kind of sloughed down the hallway shouting, “if you want to see witchcraft.” . . . So the whole setting didn’t suggest somebody that was just, quote, a mean murderer. It suggested somebody that was ill. Dr. Kutnick concluded that “much as I know about him, I honestly believe he was ridding or trying to rid the world of evil witches.”

Dr. Kutnick concluded by stating that in appellant’s mind, because of the illness, he didn’t know that what he was doing was wrong or illegal. According to Dr. Kutnick, appellant thought he was doing good. When someone is insane, “they have to be so ill that whatever action they’re taking, their mind is distorted as they’re doing something worthwhile or good. . . . [Appellant] fits the definition of being insane at the time of the murders.”

Reasoning

In determining the issue of insanity, the jury may consider appellant’s demeanor before and after the offense. In this case, the testimony revealed that appellant’s demeanor before and after the offense included his concerns with witches and witchcraft, which had been apparent for many months, if not years, before the events occurred. Appellant talked with his mother about witchcraft and told her that the world was full of witchcraft and that he needed to do something about the witches in the world. Friends and relatives testified that two to three weeks before July 1, 1992, appellant talked of witchcraft and hexes and was expressing grandiose delusions, claiming to be God, the President of the United States, and Ross Perot. The morning of July 1, appellant’s behavior was not normal. He appeared at two locations near the hospital—a dental office for an appointment he did not have, and at a bank to withdraw money from an account that had been closed long ago. Appellant also displayed delusional behavior the morning of the stabbings, claiming to be “Dr. C.J.” and the owner of the bank.

When appellant arrived at the hospital on July 1, he attacked the victims while Flynn was in the doorway of the room. According to Flynn’s testimony, appellant began by stabbing an object between the women, perhaps a pillow, suggesting irrational behavior. Leza’s testimony that appellant was pacing and saying in an angry tone, “You want to see witches, I’ll show you witches, come in here and I’ll show you witches,” supports a conclusion that appellant was operating under some delusion caused by his mental illness and that he did not know his conduct was wrong or illegal. Also, appellant had been to see Mrs. Munoz days earlier with his mother and knew her as a family friend. He did not know Mrs. Kocurek. Yet, appellant called both women witches after he killed them.

Flynn testified that appellant seemed in control after committing the offense, “sort of walking like, just leave me alone, get out of my way, kind of staggering, . . . talking to [people] . . . his attitude was just like, just leave me alone, just get out of my way, just go away.” Nolan testified that as appellant left Room 109, she asked him to put the knife down and he said: “I’m powerful. I am great. Look what I have done.” After she asked him again to put the knife down and go away, he looked at her and responded, “Oh, yeah, sure,” and then walked off down the hall. Nolan concluded that appellant acted like he did not know why she was asking him to put down his knife and go away.

Vasquez testified that appellant talked about witches after he committed the offense. Appellant looked normal as he said, “las mate por que eran brujas”—he killed them because they were witches—and “brujeria, I killed them because of brujeria.” Although Bernal testified that appellant said he was sorry, Vasquez did not hear appellant utter those words, either in English or in Spanish. Appellant’s demeanor was described as normal and calm by Vasquez, police officers, and Judge Tamez, all who saw him after the incident. Although the officers testified that appellant was quiet, passive, and posed no problem the evening after he was in custody, they also testified that appellant muttered about witchcraft and talked to an imaginary person. On the evening of his arrest, appellant called Rucker from the jail and said he did not kill those people, that “[v]oodoo did.” Also, appellant’s behavior and mental condition after his arrest, as documented by personnel at the Nueces County Jail, established that he suffered from hallucinations, delusions, and a deteriorating mental condition.

The jury may also consider evidence regarding any attempts by appellant to elude police and any attempts to conceal incriminating evidence. According to Flynn, appellant walked out of the room with the bloody knife in his hand. Appellant did not attempt to hide it, dispose of it, or hurt anyone else with it. He walked very naturally and did not run. Appellant did not say any threatening words to Vasquez and did not wave the knife at him. Appellant appeared to have washed his hands while in the restroom. Vasquez waited approximately five minutes for appellant to come out of the restroom. Appellant did not appear to be attempting to hide. Vasquez testified that appellant had folded the knife blade in his hand. There is no evidence of any attempt to conceal the knife. Appellant offered no resistance when Vasquez detained him, relinquishing the knife after Vasquez squeezed his hand. He appeared to be more concerned with Vasquez not hurting his back than with the consequences of his actions.

Finally, other possible motives for committing the offense may be considered in determining whether appellant knew his conduct was wrong or illegal. Dr. Kutnick thought appellant’s motive for killing the women was that he believed they were witches and evil. The State provided Wyatt’s testimony that appellant was trying to get back at her for the breakup of their relationship as a possible motive for his actions, completely aside from his asserted desire to get rid of witches.

Based on the circumstances of the crime, we conclude that appellant’s demeanor before and after the crime supports the conclusion that his conduct was delusional such that he did not know it was wrong or illegal. Moreover, appellant made no attempt to conceal incriminating evidence or evade arrest. He expressed no regret or fear, and, except for one person testifying that he heard him say, “I’m sorry,” there is no evidence of expressions of regret. Rather, in this case, appellant’s concern at the time of his apprehension was that his back might be hurt. Also, there is no evidence that appellant had knowledge of the serious legal consequences resulting from the murders of these two elderly women. Finally, in order to accept Wyatt’s theory that appellant was motivated by a desire to get back at her for the breakup of their relationship, we would have to also accept her position that appellant was not mentally ill, but was making everything up.

The evidence does not support the jury’s rejection of appellant’s affirmative defense of insanity. Rather, it supports the conclusion that appellant was mentally ill, was not malingering, and did not know his conduct was wrong or illegal. We conclude, therefore, that the State did not present evidence or rebut the evidence provided by the defense, either by lay testimony or by expert testimony, that could lead a reasonable jury to believe that appellant knew his acts were wrong or illegal.

The appellant believed that the two women were witches and that he was ridding the world of witches, rather than just killing people out of meanness or revenge. This distorted his mind so that appellant did not realize what he was doing was actually against the law or wrong. Appellant believed he was doing something good. He did not plan or attempt to conceal his actions so as to not get caught. There was no real attempt to avoid being caught. Dr. Kutnick testified that it was obvious, having committed the offense in front of witnesses, that appellant was going to get caught. Dr. Kutnick testified that, after reviewing police reports and witness statements, he got the impression appellant “wasn’t acting like a criminal. In other words, he didn’t really make any real attempt to escape. Appellant kind of sloughed down the hallway shouting, ‘if you want to see witchcraft.’” Appellant thought he was doing a good thing; appellant’s mental illness had so distorted his mind that he thought he was doing something right and good. In Dr. Kutnick’s opinion, appellant was ridding or trying to rid the world of evil witches. In his mind, because of his illness, appellant didn’t know that what he was doing was wrong or illegal. He thought he was doing good. Dr. Kutnick stated that when someone is insane, “they have to be so ill that whatever action they’re taking, their mind is distorted as they’re doing something worthwhile or good.” . . . We conclude that, in this case, appellant’s delusional state precluded him from knowing that his conduct was wrong or illegal.

Holding

It is undisputed that the testimony in this case establishes that appellant suffers from a schizoaffective disorder and/or schizophrenia—a serious mental disease. Considering all the evidence relevant to appellant’s affirmative defense of insanity, we must now conclude that the judgment in this case was overwhelmingly against the great weight and preponderance of the evidence on the question of whether, at the time of the conduct charged, appellant knew the conduct was wrong or illegal. . . . No rational jury could decide from the evidence presented that appellant was able to appreciate the wrongfulness of his conduct, that appellant understood the nature and quality of his actions, and that his conduct consisted of actions he ought not to do or that others believed his actions were wrong. We conclude that the jury’s decision to reject the insanity defense was so against the great weight and preponderance of the evidence that it was manifestly unjust. While acknowledging that expert testimony does not dictate the result in this case, the rejection of the insanity evidence provided by both lay and expert witnesses appears arbitrary to this Court.

Questions for Discussion

1.
What is the standard for legal insanity under Texas law?

2.
Summarize the evidence supporting Lopez’s claim of legal insanity.

3.
List the facts that indicate that Lopez was able to “know that his conduct was wrong.”

4.
Why did Lopez decide that of all the people in the world Munoz was a witch who should be killed?

5.
Do you agree with the decision of the appellate court? Should the court have reversed the verdict of a jury that was able to hear the evidence and evaluate the credibility of the witnesses?

CHAPTER NINE
INFANCY
STATE V. PLUEARD No. 42167-4-11 (Wash. Ct. App. 2013) Opinion by Hunt, J.

Issue

Did Plueard possess the capacity to form a criminal intent? Washington State presumes a child between the ages of 8 and 12 years of age lacks the capacity to form a criminal intent. Plueard moved to exclude any charges against him that had occurred before November 14, 2000, when he turned 12 years old, on grounds that he had lacked capacity to commit such crimes. 

Facts

Spenser James Plueard was born in November 1988. He lived with his grandparents and in foster care while his mother was in prison. In approximately 1998 or 1999, when Plueard was around 10 years old, his mother regained custody of him, and he moved in with her, his stepfather, and his two half sisters, MKM and CLM.    Shortly after moving in with his half sisters, Plueard developed a “sexual attraction” for MKM, which he thought she also shared. When he was 10 years old and MKM was 5, he started going into her bedroom at night, touching her body, and telling her that it was “normal.”                                                                                                                                   
   Plueard also touched his other half sister, CLM, beginning in 2000 or 2001 on multiple occasions, when he was around 11 1/2 or 12 1/2 years old and CLM was 8 or 9. Plueard also touched her vagina on two occasions when they were driving in a car. This sexual contact occurred two or three times a week for a year. CLM eventually told Plueard that she would tell on him, and he stopped touching her.                                                           
  Later that year, in 2001, when Plueard was 13 years old, his mother called Child Protective Services (CPS) and reported that he had touched MKM's “privates.”  CPS dismissed the charges against Plueard as a “you show me yours, I'll show you mine” situation. Plueard attended counseling after this incident. Despite this counseling, Plueard continued to touch MKM in a sexual manner, which grew more intense over time.                        
   On a weekly basis between 2001 and 2007, when Plueard was 13 to 19 years old, he touched MKM's bare vagina with his hand and with his penis, and he began having sexual intercourse with her when they were alone in her bedroom. Plueard repeatedly threatened MKM not to tell anyone about their sexual contact because “CPS would take her away” and “no one would believe her.”  He once became so angry at MKM for threatening to tell on him that he hit her in the face. Plueard last had sexual contact with MKM in 2007, when he was around 19 years old.                                                                            
   In 2010, when MKM went to the doctor for a yeast infection, she became very upset and did not want to the doctor to examine her vagina. When her mother asked what was wrong, MKM disclosed that Plueard's sexual contact had continued after 2001 and the counseling. When MKM's mother confronted Plueard about the sexual contact, he denied it.                                                                                                                                                   
    Law enforcement and CPS were again contacted, and MKM and CLM underwent child forensic interviews. After viewing a video recording of MKM's forensic interview, the police determined that they had probable cause to arrest Plueard…. He admitted several incidents of “touching” or “fondling” MKM before he was 12 years old; but he denied having sexual intercourse with her, and he denied touching CLM at all. …                                                                              
       Plueard eventually admitted that there may have been “more than one” touching incident. He specifically recalled one incident during which he had gone into MKM's bedroom at night when he had believed no one else was present. According to Plueard, he and MKM had talked for a while; eventually, MKM had pulled down her pants and they had started fondling each other. Plueard had unzipped his zipper, pulled out his penis, and touched the outside of her vagina with his hand; but he denied having stuck his finger or his penis inside her vagina. When the police asked why he had stopped before penetration, Plueard replied that he remembered thinking at the time that their sexual contact was “wrong” but that it was like the song lyrics, “[T]his is so wrong, but it feels so right.” Plueard also explained that he had shown MKM “sexual positions” when they were fully clothed and admitted that he might have rubbed his penis against her vagina “once or twice.”                                                                                                                         
   Plueard …estimated that he had fondled MKM “once a week” for “six months” when he was around 10 years old and she was 5.  He was adamant, however, that none of their sexual contact continued after he was 11 years old because he was “very afraid of his stepfather” after the “first incident came to light.” …

     Plueard's jail cell mate notified police that Plueard had bragged about having touched or penetrated MKM's "monkey" (vagina) since 2003 or 2004, when he was around 15 or 16 years old. CP at 62. According to his cellmate, Plueard admitted having fondled MKM's breasts, sticking his finger in her vagina, and having sexual intercourse with her "three times." 

                             
    The State charged Plueard  with two counts of first degree child molestation committed against CLM and MKM, respectively. Both counts included a charging period when Plueard was under 12 years old: Count I was based on Plueard's sexual contact with CLM between May 21, 2000, and May 20,  2002, when Plueard was between 11 1/2 and 13 1/2 years old. Count II was based on Plueard's sexual contact with MKM between December 6, 1999, and December 5, 2005, when Plueard was between 11 and 17 years old. The trial court found Plueard guilty of both counts.  Washington presumes an individual between the ages of 8 and 12 years of age lacks is incapable of forming a criminal intent.

Reasoning

     
Nevertheless, the State need not prove that the child understood the act's legal consequences—that the act would be punishable under the law. Instead, the focus is on “‘whether the child appreciated the quality of his . . . acts at the time the act was committed.’”    When the superior court finds capacity we review the record to determine whether there is substantial evidence establishing that the State met its burden of overcoming the statutory presumption that children under 12 years of age are incapable of committing a crime. In order to overcome the presumption of incapacity, the State must provide clear and convincing evidence that the child had sufficient capacity both to understand the act and to know that it was wrong.                                                  
  Washington courts have held that   the State carries a greater burden of proving capacity when a juvenile is charged with a sex crime and that it must present a higher level of proof that the child understood the illegality of his act. 
   The Washington Supreme Court has identified seven factors a trial court may consider in determining whether a child knew his act was wrong: (1) the nature of the crime, (2) the child's age and maturity, (3) whether the child showed a desire for secrecy, (4) whether the child admonished his victim not to tell, (5) prior conduct similar to that charged, (6) any consequences that attached to the conduct, and (7) acknowledgment that the behavior was wrong. Expert testimony and testimony from adults   acquainted with the child are relevant to this inquiry. But a child's acknowledgement that he understood his act was wrong after-the-fact is insufficient, by itself, to overcome his presumed incapacity by clear and convincing evidence.. 
   Unlike the juvenile charged in Erika D.W. Plueard's admissions demonstrated that before age 12 he understood that he could touch another child to gratify his or the other child's sexual desire. Based on these admissions, we hold that substantial evidence supports the trial court's finding that Plueard understood his sexual acts.
The State needed to prove by clear and convincing evidence that before age 12.  Plueard understood that the specific acts underlying the child molestation charges constituted “‘sexual contact,’” which is statutorily defined as “any touching of the sexual or other intimate parts of a person done for the  purpose of gratifying sexual desire of either party or a third party.” During his police interrogation, Plueard admitted that, before he was 12 years old, he had engaged in extensive conversations about sex with MKM, he had shown her “sexual positions,” and he had believed that they had shared a “sexual attraction” for each other. . 
  The Supreme Court held that this admission alone was insufficient to overcome the presumption of incapacity by clear and convincing evidence because it was not particularly probative of what JPS knew at the time of his conduct. In contrast, Plueard's statement provided insight into what he was thinking as he was engaging in sexual contact with MKM, namely that it was “wrong” but it felt “right” to him.      
Plueard's thinking “this is so wrong, but it feels so right” differs from the “after-the-fact” acknowledgement that the Washington Supreme Court held insufficient to show that a child knew his act was wrong in J.P.S. In J.P.S.  a child with cognitive disabilities, admitted, “‘I know it was bad and I feel really guilty about it,’” only after he was interrogated by the police three times over a month-long period and was shunned by his neighbors and classmates.   Substantial evidence supports the trial court's determination that Plueard understood his acts were wrong before age 12…. His admissions  during the police interview summary provided evidence of his knowledge that this sexual contact was wrong and support the following Ramer factors: (1) Plueard fondled MKM when he was around 10 or 11 years old, close to the age of 12, when capacity is presumed; (2) he admitted fondling MKM late one evening when he believed no one else was around, suggesting his desire for secrecy; (3) he stated that although he could not remember whether he had threatened MKM not to tell their parents, it “wouldn't surprise him” if he had because he knew his parents would “get mad”; and (4) he spontaneously described having thought while fondling MKM several years earlier that his sexual contact with her was like the song lyrics, “[T]his is so wrong, but it feels so right.”                                                                                    
      
Holding                                                                                                                               


 We hold, therefore, that substantial evidence supports (1) the trial court's finding that Plueard knew his sexual contact was wrong when he committed his sexual acts before age 12, and (2) its conclusion that Plueard had capacity to commit the charged child molestation crimes before he turned 12 years old. 
QUESTIONS FOR DISCUSSION

1. What is the evidence that :Plueard engaged in sexual molestation before 12 years of age? When he was older than 12 years of age?

2. Explain the statement that the “State need not prove that the child understood the act’s legal consequences….Instead, the focus is on ‘whether the child appreciated the quality of his…acts at the time the act was committed.’”

3. What are the factors considered by a court for determining the capacity to of a child under 12 years of age to form a criminal intent under Washington law? Why was Pleuard found to possess the capacity to form a criminal intent? 

4. Why have Washington courts required a “greater burden of proving capacity when a juvenile is charged with a sex crime and that it must present a higher level of proof that the child understood the illegality of his act?” Is there evidence that before the age of 12 that Plueard was informed that sexual conduct with his half-sisters was wrong?

5. Does it make sense to presume that Pleuard possessed a lack of capacity to form a criminal intent before the age of 12 although there is an irrebuttable presumption that he possessed the capacity to form a criminal intent following the age of 12? 

6. What is the significance of Pleuard’s statement that “[T]his is so wrong, but it feels so right.” 

7. What of the fact that he was not indicted for sexual misconduct until 2010 after having been interviewed about his acts towards his sisters in 2001? Note that all of the evidence against Plueard is based on his confession and that the prosecution did not present  any evidence about Pleuard’s behavior and psychological stability as a young person.

8. Would you prosecute Plueard for acts of sexual misconduct before he reached the age of 12 years of age?  Was it unfair for the court to combine consideration of the evidence against Plueard before as well as after the age of 12 years of age? 

CHAPTER NINE

Was the defendant threatened with immediate harm by the drug dealer?

United States v. Contento-Pachon, 723 F.2d 691 (9th Cir. 1984), Opinion by: Boochever, J.

This case presents an appeal from a conviction for unlawful possession with intent to distribute a narcotic controlled substance in violation of 21 U.S.C. § 841(a)(1) (1976). At trial, the defendant attempted to offer evidence of duress and necessity defenses. The district court excluded this evidence on the ground that it was insufficient to support the defenses. We reverse because there was sufficient evidence of duress to present a triable issue of fact.

Facts

The defendant-appellant, Juan Manuel Contento-Pachon, is a native of Bogota, Colombia and was employed there as a taxicab driver. He asserts that one of his passengers, Jorge, offered him a job as the driver of a privately owned car. Contento-Pachon expressed an interest in the job and agreed to meet Jorge and the owner of the car the next day.

Instead of a driving job, Jorge proposed that Contento-Pachon swallow cocaine-filled balloons and transport them to the United States. Contento-Pachon agreed to consider the proposition. He was told not to mention the proposition to anyone, otherwise he would “get into serious trouble.” Contento-Pachon testified that he did not contact the police because he believes that the Bogota police are corrupt and that they are paid off by drug traffickers. Approximately one week later, Contento-Pachon told Jorge that he would not carry the cocaine. In response, Jorge mentioned facts about Contento-Pachon’s personal life, including private details that Contento-Pachon had never mentioned to Jorge. Jorge told Contento-Pachon that his failure to cooperate would result in the death of his wife and three-year-old child.

The following day the pair met again. Contento-Pachon’s life and the lives of his family were again threatened. At this point, Contento-Pachon agreed to take the cocaine into the United States. The pair met two more times. At the last meeting, Contento-Pachon swallowed 129 balloons of cocaine. He was informed that he would be watched at all times during the trip, and that if he failed to follow Jorge’s instruction he and his family would be killed.

After leaving Bogota, Contento-Pachon’s plane landed in Panama. Contento-Pachon asserts that he did not notify the authorities there because he felt that the Panamanian police were as corrupt as those in Bogota. Also, he felt that any such action on his part would place his family in jeopardy. When he arrived at the customs inspection point in Los Angeles, Contento-Pachon consented to have his stomach x-rayed. The x-rays revealed a foreign substance that was later determined to be cocaine.

At Contento-Pachon’s trial, the government moved to exclude the defenses of duress and necessity. The motion was granted. We reverse.

Issue

There are three elements of the duress defense: (1) an immediate threat of death or serious bodily injury, (2) a well-grounded fear that the threat will be carried out, and (3) no reasonable opportunity to escape the threatened harm. . . . Sometimes a fourth element is required: The defendant must submit to proper authorities after attaining a position of safety. . . . Fact finding is usually a function of the jury, and the trial court rarely rules on a defense as a matter of law. . . . If the evidence is insufficient as a matter of law to support a duress defense, however, the trial court should exclude that evidence.

The trial court found Contento-Pachon’s offer of proof insufficient to support a duress defense because he failed to offer proof of two elements: immediacy and inescapability.

Reasoning

We examine the elements of duress.

Immediacy: The element of immediacy requires that there be some evidence that the threat of injury was present, immediate, or impending. “[A] veiled threat of future unspecified harm” will not satisfy this requirement. The district court found that the initial threats were not immediate because “they were conditioned on defendant’s failure to cooperate in the future and did not place defendant and his family in immediate danger.”

Evidence presented on this issue indicated that the defendant was dealing with a man who was deeply involved in the exportation of illegal substances. Large sums of money were at stake and, consequently, Contento-Pachon had reason to believe that Jorge would carry out his threats. Jorge had gone to the trouble to discover that Contento-Pachon was married, that he had a child, the names of his wife and child, and the location of his residence. These were not vague threats of possible future harm. According to the defendant, if he had refused to cooperate, the consequences would have been immediate and harsh.

Contento-Pachon contends that he was being watched by one of Jorge’s accomplices at all times during the airplane trip. As a consequence, the force of the threats continued to restrain him. Contento-Pachon’s contention that he was operating under the threat of immediate harm was supported by sufficient evidence to present a triable issue of fact.

Escapability: The defendant must show that he had no reasonable opportunity to escape. . . . The district court found that because Contento-Pachon was not physically restrained prior to the time he swallowed the balloons, he could have sought help from the police or fled. Contento-Pachon explained that he did not report the threats because he feared that the police were corrupt. The trier of fact should decide whether one in Contento-Pachon’s position might believe that some of the Bogota police were paid informants for drug traffickers and that reporting the matter to the police did not represent a reasonable opportunity of escape.

If he chose not to go to the police, Contento-Pachon’s alternative was to flee. We reiterate that the opportunity to escape must be reasonable. To flee, Contento-Pachon, along with his wife and three-year-old child, would have been forced to pack his possessions, leave his job, and travel to a place beyond the reaches of the drug traffickers. A juror might find that this was not a reasonable avenue of escape. Thus, Contento-Pachon presented a triable issue on the element of escapability.

Surrender to Authorities: As noted above, the duress defense is composed of at least three elements. The government argues that the defense also requires that a defendant offer evidence that he intended to turn himself in to the authorities upon reaching a position of safety. Although it has not been expressly limited, this fourth element seems to be required only in prison escape cases. Under other circumstances, the defense has been defined to include only three elements. . . .

Holding

In cases not involving escape from prison, there seems little difference between the third basic requirement that there be no reasonable opportunity to escape the threatened harm and the obligation to turn oneself in to authorities on reaching a point of safety. Once a defendant has reached a position where he can safely turn himself in to the authorities he will likewise have a reasonable opportunity to escape the threatened harm.

That is true in this case. Contento-Pachon claims that he was being watched at all times. According to him, at the first opportunity to cooperate with authorities without alerting the observer, he consented to the x-ray. We hold that a defendant who has acted under a well-grounded fear of immediate harm with no opportunity to escape may assert the duress defense, if there is a triable issue of fact whether he took the opportunity to escape the threatened harm by submitting to authorities at the first reasonable opportunity.

Contento-Pachon’s acts were allegedly coerced by human, not physical forces. In addition, he did not act to promote the general welfare. Therefore, the necessity defense was not available to him. . . . The district court correctly disallowed his use of the necessity defense.

Contento-Pachon presented credible evidence that he acted under an immediate and well-grounded threat of serious bodily injury, with no opportunity to escape. Because the trier of fact should have been allowed to consider the credibility of the proffered evidence, we reverse . . . and remand.

Dissenting, Coyle, J.

The government also contends that the defense of duress includes a fourth element: That a defendant demonstrate that he submitted to proper authorities after attaining a position of safety. This is not an unreasonable requirement and I believe it should be applied. . . . In granting the government’s motion . . . excluding the defense of duress, the trial court specifically found Contento-Pachon had failed to present sufficient evidence to establish the necessary elements of immediacy and inescapability. In its Order the district court stated: “The first threat made to defendant and his family about three weeks before the flight was not immediate; the threat was conditioned upon defendant’s failure to cooperate in the future and did not place the defendant and his family in immediate danger or harm.” The defendant was outside the presence of the drug dealers on numerous occasions for varying lengths of time. There is no evidence that his family was ever directly threatened or even had knowledge of the threats allegedly directed against the defendant.

Moreover, the trial court found that the defendant and his family enjoyed an adequate and reasonable opportunity to avoid or escape the threats of the drug dealers in the weeks before his flight. Until he went to the house where he ingested the balloons containing cocaine, defendant and his family were not physically restrained or prevented from seeking help. The record supports the trial court’s findings that the defendant and his family could have sought assistance from the authorities or have fled. Cases considering the defense of duress have established that where there was a reasonable legal alternative to violating the law, a chance to refuse to do the criminal act and also to avoid the threatened danger, the defense will fail. Duress is permitted as a defense only when a criminal act was committed because there was no other opportunity to avoid the threatened danger. . . .

Questions for Discussion

1.
Contrast the views of the majority and dissent on immediacy and escapability.

2.
 How would you rule?
WASHINGTON V. HARVILL

234 P.2d 1166 (Wash. 2010).

Opinion By: Stephens, J.



Issue

Joshua Frank Lee Harvill challenges his conviction for unlawful delivery of cocaine, arguing that he produced sufficient evidence at trial to entitle him to a jury instruction on the defense of duress. The trial court refused to give the duress instruction on the ground that evidence of an explicit threat was necessary, whereas Harvill's evidence showed only an implicit threat.  Was the trial court’s denial of a duress instruction correct? 

Facts

 Joshua Frank Lee Harvill sold cocaine to Michael Nolte in a controlled buy organized by the Cowlitz County Sheriff's Office. Harvill was arrested after the transaction and charged with unlawful delivery of cocaine. At trial, Harvill admitted his participation in the transaction and relied solely  on the defenses of duress and entrapment. Specifically, Harvill claimed that he sold cocaine to Nolte because he feared that, if he did not, Nolte would hurt him or his family.
     Harvill testified that he received 9 or 10 calls from Nolte in the days leading up to the controlled buy in which Nolte insisted that Harvill get Nolte some cocaine. Nolte would say, “You  gotta get me something,” or “You better get me some cocaine,” and his tone was aggressive.. But, Harvill could not recall Nolte ever saying “or else” or words to similar effect. Harvill received four more calls on the day of the transaction, the last two while he was at Chuck E. Cheese's restaurant with his family.  Harvill claimed that he was afraid that Nolte would immediately come to Chuck E. Cheese's and drag him or one of his family members outside and hurt one of them if Harvill refused to get Nolte some cocaine.  He denied that he sold cocaine otherwise. 
     Harvill and Nolte had known each other for several years. . Nolte was 5 feet 10 inches tall and weighed 200 pounds.. Harvill was 5 feet 5 inches tall and weighed about 140 pounds. Harvill was afraid of Nolte, he testified, because he saw Nolte daily at work, where Nolte would brag about how he had once smashed another man's head with a beer bottle, causing brain damage.  Harvill also knew that Nolte had previously grabbed a gun from another man and then stabbed him. Nolte and Harvill's brother had wrestled once and Nolte nearly broke Harvill's brother's arm.  Harvill asserted that Nolte used steroids and that he feared what Nolte was capable of. 
      Harvill requested a jury instruction on duress so that he could argue the defense during closing argument.  The trial court denied the instruction on the ground that Nolte never voiced any actual threat to Harvill. Rather, Harvill's fear of Nolte stemmed from his knowledge about Nolte's behavior, which the trial court held was insufficient to establish duress as a matter of law. Harvill objected, arguing that he had perceived Nolte's requests for drugs as a threat: if he refused to get Nolte drugs, Nolte would come to Chuck E. Cheese's and hurt him or his family.  This was enough, Harvill claimed, to present the issue of duress to the jury. The trial court adhered to its initial holding rejecting the duress instruction. However, the court allowed Harvill to present closing argument connecting the evidence of Harvill's fear of Nolte to his entrapment defense. 
     The jury convicted Harvill, and he appealed. The Court of Appeals assumed, without deciding, that the trial court erred  by refusing the duress instruction but concluded that any error was harmless. The Court of Appeals reasoned that, in rejecting Harvill's argument that Nolte induced him to participate in the crime (entrapment), the jury necessarily rejected the argument that Nolte compelled Harvill to participate by threat or  use of force (duress). 
     Duress is an affirmative defense that must be established by a preponderance of the evidence.  The defendant must prove that (a) he participated in the crime under compulsion by another who by threat or use of force created an apprehension in his mind that in case of refusal he or another would be liable to immediate death or immediate grievous bodily injury; and (b) such apprehension was reasonable upon his part; and (c) he would not have participated in the crime except for the duress involved.

      A defendant “is entitled to have the jury instructed on [his] theory of the case if there is evidence to support that theory. Failure to so instruct is reversible error.” The query here is whether the evidence at trial was sufficient to support Harvill's duress defense. The trial court denied Harvill's request for a duress instruction on the ground that there was no actual “threat.” A duress defense only should be issued if the defendant “participated in the crime under compulsion by another who by threat or use of force created an apprehension … .” In this context, “threat” means “to communicate, directly or indirectly the intent … [t]o cause bodily injury in the future to the person threatened or to any other person.” According to the trial court, Nolte never communicated any intent to do Harvill harm, and Harvill's fear, based on general knowledge about Nolte's past behavior, did not constitute a “threat” under the duress statute. Harvill counters that he perceived Nolte's requests for drugs as threats—that is, as indirect communications of Nolte's intent to harm Harvill if he did not supply Nolte with drugs—and that his perception of a threat, if reasonable, was enough to allow him to argue the duress defense.
     The question comes down to whether the duress statute requires an explicit threat or whether an implicit threat that arises from the circumstances will suffice. At trial and again on appeal, the State emphasized that Nolte never told Harvill to get him drugs “or else,” arguing that the absence of this phrase or similar words  confirms that no express or implied threat occurred.. But, the lack of an “or else” proves only that there was no direct threat. The statutory definition of “threat” sweeps more broadly. See RCW 9A.04.110(27)(a) (defining “threat” as “to communicate, directly or indirectly the intent … [t]o cause bodily injury.”  Determining what counts as an indirect communication of intent to cause physical harm depends on the totality of the circumstances.
      Properly defining “threat” to include both explicit and implicit threats serves the purpose of the duress statute.  The statute is concerned with the “lesser of two evils.” Faced with danger to his or another's safety, the defendant is excused for choosing the lesser evil of perpetrating a crime, unless the crime involves killing an innocent person, which is never the lesser of two evils. The defendant forfeits his   excuse if by his own fault he necessitates his Hobson's choice. This purpose applies with equal force to direct threats, arising from overtly threatening words or physical intimidation, and to indirect threats, arising from other conduct and circumstances. So long as the defendant's perception of the implicit threat is reasonable under the circumstances, he is put to the choice between two evils through no fault of his own and should be allowed to argue the defense.
     The trial court relied on State v. Harris, 357 P.2d 719 (1960), in which we rejected a duress defense because the defendant had not been threatened. [D]uress is a defense only where  it is shown that the threats of one person have created in the mind of another a reasonable apprehension of instant death or grievous bodily harm. “Mere fear or threat by another is not sufficient to constitute a defense.”  As the court's language shows, Harris involved the complete absence of a threat. Harris's counsel suggested that the defendant did not know about the prison escape until 20 minutes before it occurred and had only acquiesced in it because he feared reprisal from the escapees if he did not.  There was no evidence of any threat, implicit or otherwise, that prompted the defendant's fear.  Harris is thus distinguishable. Harvill testified at length to the history, circumstances, and conduct that gave rise to his perception of Nolte's words as conveying an implicit threat. His testimony was in part corroborated by Nolte's testimony….
     In sum, the trial court appeared to reject Harvill's duress instruction because Nolte never explicitly threatened Harvill. But there is no legal authority that requires a “threat” to be an explicit threat. The text, history, policy, and judicial interpretations of the duress statute indicate that an implicit threat arising indirectly from the circumstances can suffice to establish a threat. Accordingly, we hold that the trial court abused its discretion when it refused Harvill's duress instruction based on an erroneous view of the law. 
      The trial court abused its discretion by refusing to instruct the jury on the duress defense. Harvill presented sufficient evidence of fear arising from an implicit threat, and the jury should have had the opportunity to decide if this fear was reasonable and if Harvill would have sold cocaine to Nolte absent the threat. We reverse the Court of Appeals' decision affirming Harvill's conviction and remand for a new trial.


CHAPTER NINE

Should the jury have heard the duress defense?

Whitworth v. State, No. 11-12-00114-CR (Tex. Crim. App. 2014). Opinion by: Wright, J.

Issue

The jury convicted Stephen Craig Whitworth of murder and aggravated assault with a deadly weapon. The jury assessed his punishment at confinement for twenty years on each count. The defendant claims that the jury should have been permitted to consider the defense of duress on the aggravated assault charge.

Facts

The evidence at trial showed that Appellant and Paul Lee picked up Anne Bostic and Chris Easley at approximately 4:00 a.m. on June 6 to go smoke marihuana. Lee drove the four of them to a shut-down pump jack in Midland. Bostic testified that, after the four of them finished smoking a marihuana blunt, Lee called Easley to the trunk of the car and said he wanted to show Easley something. Easley walked to the rear of the car. Bostic was sitting sideways in the rear seat on the driver’s side with her feet hanging out of the car when she heard the trunk slam and someone get hit. She stood up and saw Easley’s legs on the ground. Lee was kneeling over the top of Easley and hitting him multiple times. Lee stopped, and Bostic could hear Easley gargling and wheezing. Lee went back to Easley, and Bostic could hear air escaping from Easley’s lungs, like he had been stabbed.

Easley suffered four crushing blows to his face and four stab wounds to his chest. His heart was perforated by two of the stab wounds, and bone fragments penetrated his brain due to the crushing blows to his forehead; he died as a result of the injuries. There was no dispute that Lee killed Easley.

Bostic testified that, as Lee was attacking Easley, Appellant held her and forced her to watch the murder. She said that Appellant told her that she needed to watch and that Easley needed to be taught a lesson. Appellant took her to the front of the car, and she asked him if they were going to hurt her. He told her that they were not going to hurt her but that they were going to have to take her somewhere and that she could not talk to anyone for six months. Bostic testified that Appellant left her at the front of the car and went and talked to Lee. When she started walking away, Appellant came up behind her, started choking her, and popped her neck. Bostic let her body go limp, and she fell to the ground and “played dead.” Appellant dragged her over to a bush at the place where he had already dragged Easley. Bostic heard him say, “She’s dead. It’s okay. She’s dead.” Bostic then heard footsteps coming toward her. Someone lifted her head by her hair and cut her throat. She felt blood pouring out of her throat and felt a hand on her back. Bostic testified that she passed out, woke up next to Easley, and heard Lee and Appellant getting in Lee’s car and leaving. She waited until the sun came up and started walking down the road.

Bostic was able to get back to the main road where a man saw her running and waving her hands as if she was in need of help. The man stopped to help her, called 911, and gave her water and a shirt that she could use to stop the bleeding from her neck. Bostic was treated at Midland Memorial Hospital. She required immediate surgical intervention in order to survive. She had suffered major trauma to her neck; her internal jugular veins had been cut. Bostic also suffered multiple stab wounds to her torso.

Appellant testified that he, Lee, Bostic, and Easley were standing around the trunk of the car smoking marihuana when Lee, out of nowhere, attacked Easley with a set of bolt cutters that Lee had gotten from the trunk of the vehicle. Appellant testified that he did not try to stop Lee when Lee was hitting Easley because he knew that Lee could overpower him and that Lee had a weapon; he was afraid of Lee. He grabbed Bostic by her hand and walked her to the front of the car. Appellant made her sit on the car and face him. He told her not to watch and to stay calm. Both he and Bostic were “freaking out.” Appellant saw Lee hit Easley over and over again with the bolt cutters and saw Lee stab Easley in the neck and in the chest. He did not want to run because Lee had the keys to the car and because he was afraid Lee would chase him down in the car. He also did not want to leave Bostic and did not think she would be able to run because Easley had had to help her to the car when Lee and Appellant picked them up to go smoke marihuana.

After Lee had killed Easley, he walked over to Appellant and told him that he needed to get rid of Easley’s body. Appellant, according to his testimony, just stood there. Lee gave Appellant “a look” and again told him to get rid of the body. Appellant walked to the back of the vehicle and was horrified and shocked by what he saw. He was scared of what Lee could do to him and Bostic after he saw what Lee had done to Easley. Lee told him again to get rid of the body, and because Appellant did not want Lee to kill him, Appellant dragged Easley to a nearby bush. Appellant went back to check on Bostic.

Lee asked to see Appellant’s cell phone, and he typed a message on Appellant’s phone that said it was Appellant’s turn to finish Bostic and, if he did not finish her, he would be next. Appellant testified that he believed that meant, if he did not kill Bostic, Lee would kill him. Appellant took Bostic fifty feet away from the vehicle and pretended to break her neck by putting her in a choke hold and cracking his knuckles loudly. He testified that he was trying to make her pass out. Her body went limp, and he put her on the ground. He told Lee that she was dead. Lee said, “She’s still breathing. You’ve got to stab her.” Appellant told Lee that he could not do that and tried to convince Lee that he had broken her neck and that she was already dead. Lee told Appellant to give him his knife.

Appellant testified that he was scared and that Lee had this look on his face like he was going to do something to Appellant if he did not comply. Appellant gave Lee his knife, and Lee stabbed Bostic four times in the back. Lee then told Appellant to help move her body next to Easley’s body. The two moved her body and started walking away. Lee began to have second thoughts about Bostic being alive. Appellant again tried to convince him that she was dead and that he should just leave her alone. Lee walked back to her body and stabbed her in the neck.

Lee and Appellant went back to the Travelodge where they were living at the time, and Lee ordered him to take a shower. Appellant testified that he started taking sleeping pills in an effort to overdose because he did not want to live after what he had seen. He then decided that he still needed to tell the police what had happened, so he stopped taking the pills. After they had showered and picked up their roommate from work, Lee told Appellant that Appellant had to go with him to get rid of the clothes that they had been wearing. They drove to a dirt road and set the clothes on fire. Appellant and Lee then returned to the Travelodge and went to sleep. Appellant testified that he could not leave because Lee was watching him and never let him out of his sight. He tried to stay awake until Lee fell asleep, but the sleeping pills made him fall asleep first. Appellant was later awakened by Midland County Sheriff’s officers, and they apprehended him and Lee.

Reasoning

Appellant asserts... that the trial court erred when it denied his request for a jury instruction on the defense of duress....

As to the aggravated assault charge, we must now look to whether the evidence supports an instruction on the defense of duress. The affirmative defense of duress requires the actor to have engaged in the conduct because he was compelled to do so by threat of imminent death or serious bodily injury to himself or another. Compulsion “exists only if the force or threat of force would render a person of reasonable firmness incapable of resisting the pressure.” The affirmative defense of duress is not available if the actor “intentionally, knowingly, or recklessly placed himself in a situation in which it was probable that he would be subjected to compulsion.”

Appellant testified that Lee typed a message on Appellant’s phone that said that it was Appellant’s turn to finish Bostic and that, if he did not finish her, he would be next. Appellant believed that Lee meant that, if Appellant did not kill Bostic, Lee would kill him. Appellant then pretended to kill her and told Lee that she was dead. When Lee told Appellant that she was still breathing and that Appellant needed to stab her, Appellant told Lee that he could not do that and tried to convince Lee that she was already dead. Lee called Appellant a “pussy” and told Appellant to give him his “f-------” knife. Appellant testified that he was scared and that Lee had this look on his face like he was going to do something to Appellant if he did not comply. Appellant gave Lee his knife, and Lee stabbed Bostic.

Appellant also testified that Lee had become more aggressive since he started selling marihuana. Lee was bigger and taller than Appellant and had overpowered him in several physical altercations. Appellant also testified that Lee had connections with prison and street gangs and that he feared what Lee could do to him if he told the police what had happened. He explained that the reason he finally told police about what had happened was because he was moved to “segregation” in jail and realized that Lee could not get to him there.

After reviewing the relevant evidence, we find that the evidence does support an instruction on the defense of duress. Appellant testified that he pretended to kill Bostic because he was afraid Lee was going to kill him if he did not kill her and that he gave Lee his knife to stab Bostic because he was afraid of what Lee would do to him. In addition, Appellant’s testimony indicates that the incident with Bostic occurred after Appellant watched Lee kill Easley and after he was forced to drag Easley’s body to a bush—an act that he also testified he committed because he was in fear for his and Bostic’s lives.

Thus, Appellant presented some evidence, regardless of how strong, weak, contradicted, unimpeached or unbelievable, to show that he engaged in conduct to aid and encourage Lee to commit the offense of aggravated assault against Bostic because he was compelled to do so by threat of imminent death or serious bodily injury.

The State argues that, even if the defense was raised in this case, Appellant was not entitled to an instruction because he placed himself in a situation in which it was probable for him to be subjected to compulsion. We disagree. The State directs us to Guia v. State, 220 S.W.3d 197 (Tex. App. 2007).

In Guia, the Dallas Court of Appeals was asked to review the sufficiency of the evidence to support the jury’s rejection of the defendant’s duress defense. The court stated that it would “find the evidence factually sufficient to support the rejection of a claim of duress where the evidence shows that the defendant intentionally, knowingly, or recklessly placed himself in a situation in which it was probable that he would be subjected to compulsion.” After reviewing the evidence, the court held that it could not conclude that the overwhelming weight of the evidence supported the defendant’s claim of duress.

The court in Guia did not hold that the defendant was not entitled to an instruction on duress but, rather, that the evidence was sufficient to support the jury’s rejection of the defense. The question before us is not one of sufficiency of the evidence, but one addressed at entitlement to a jury issue. Furthermore, the defendant in that case claimed that he sold drugs to an undercover police officer only after the officer confronted him, armed with three guns. However, the evidence showed that the officer gave the defendant money to buy drugs and that the defendant then took off. The officer later found the defendant at his home and demanded that the defendant give him the drugs. The officer had already purchased drugs from the defendant at an earlier date.

The circumstances in Guia are very different from the facts of this case; Guia does not support the State’s argument that Appellant was not entitled to an instruction on the defense of duress.

In Guffey, we held that the defendant was not entitled to an instruction because the evidence showed that he was a member of the Aryan Brotherhood and that a higher ranking member commanded him to kidnap a woman that had just ended a romantic relationship with the higher ranking gang member. Guffey, 2012 Tex. App. LEXIS 3293. We explained that the defendant, through his membership in the Aryan Brotherhood, placed himself in a situation in which he would be obligated to carry out orders from higher ranking members and, thus, placed himself in a situation in which he would be subjected to compulsion.

Here, the State contends that Appellant also placed himself in a situation in which he would be subjected to compulsion because Appellant continued to live with and associate with a person that he believed had connections with organized crime, a person that had expressed a general desire to murder and rape someone, a person that had dealt and consumed drugs, and a person that was bigger than Appellant and could overpower him.

These circumstances are very different from the circumstances in Guffey in which the defendant was a member of a gang and, through that membership, knew that he would have to take orders from higher ranking members. The evidence here did not show that Lee had ever threatened Appellant to act in a certain way or that Appellant was afraid that Lee would use his prison gang connections against him prior to the murder and aggravated assault. Furthermore, we do not believe that Appellant’s testimony, that Lee had recently made the comment that Lee wanted to murder and rape someone, shows that Appellant placed himself in a situation in which he would be forced to commit such a heinous crime. Therefore, because we find that Appellant admitted to conduct that made him responsible as a party to the aggravated assault, that Appellant testified that he was in fear for his life when he committed such conduct, and that the evidence does not show that he placed himself in a situation in which he would be subject to compulsion, we hold that the trial court erred when it denied Appellant’s request for an instruction on the defense of duress.

Holding

Appellant’s theory was that he was forced to participate in the aggravated assault because Lee threatened to kill him if he did not. Appellant testified that he had no idea that either of the crimes was going to take place and that he thought they were just going to smoke some marihuana and then were going to go to the motel and go to sleep. Because Appellant’s defense in the aggravated assault case was based upon duress, we cannot say that he did not suffer some harm from the trial court’s error. . . . We affirm the judgment of the trial court as to Appellant’s conviction and punishment for murder. We reverse the judgment of the trial court as to Appellant’s conviction for aggravated assault with a deadly weapon, and we remand the cause to the trial court for further proceedings on that charge.

Questions for Discussion

1.
What are the facts on which Whitworth’s aggravated assault conviction is based?

2.
Can you explain why the prosecution argued that the defendant was not entitled to rely on the defense of duress based on the precedents established in Guia and Guffey?

3.
Why does the appellate court conclude that Whitworth was entitled to rely on the duress defense on the aggravated assault charge? Why did Whitworth not rely on duress as a defense to the murder charge?

4.
Do you agree with the court’s holding?

United States v Ruiz-Celaya 

213 F. Supp. 3d 1214 (D.Ct. Ariz. 2017) 

Issue

Defendant Maria Magdalena Ruiz-Celaya has filed a Motion …urging the Court to allow her to present a duress defense at trial.

Facts

The present motion stems from a criminal indictment charging Ruiz-Celaya with conspiring to export a firearm and possession of a firearm while present in the United States under a non-immigrant visa. The relevant events began on February 13, 2015, when Ruiz-Celaya's husband was arrested by U.S. authorities for various weapons violations. Ruiz-Celaya maintains that at the time of her husband's arrest, her husband worked for a Mexican cartel and was tasked with obtaining a gun and transferring it to members of the cartel.  Ruiz-Celaya further maintains that she herself had nothing to do with any of her husband's weapons trafficking prior to that point. 

  By Ruiz-Celaya's account, the day of her husband's arrest she was contacted by Ruben Parada-Ortega, a member of her husband's cartel. Parada-Ortega and his associates initially did not have her contact information; to track her down they first showed up to her sister's home in Mexico and warned her sister that "things would get very ugly for her family" if they could not get in touch with Ruiz-Celaya. This was apparently fruitful for them, because Parada-Ortega later called Ruiz-Celaya "demanding she produce either [a replacement] weapon or $20,000."  Ruiz-Celaya maintains she did not have $20,000.  By her account, Ruiz-Celaya received threats of "harm to [herself], her children and/or her family in Mexico if she did not comply." In particular,  Parada-Ortega brought up his visit to her family and his conversation with her sister "to highlight the people he would harm." Ruiz-Celaya claims that the cartel generally was "known for violence and could be expected to carry out their threats." 

   On top of all this, Parada-Ortega told Ruiz-Celaya she had a limited amount of time to  come up with a replacement weapon, though Ruiz-Celaya's account leaves it unclear how much time she actually believed she had. At one point in her proffer, Ruiz-Celaya asserts she "was given an hour to find" a replacement weapon. However, as the government points out (and Ruiz-Celaya does not dispute), it was fully three days after her husband's arrest that she finally purchased a .50 caliber rifle from a local gun seller, the transaction underlying her present charges. In any case there is no dispute that Ruiz-Celaya, with the help of her co-defendants, made the weapon purchase on February 16, 2015. Ruiz-Celaya does not offer many details about what took place in the interim, but she does contend that she was being closely monitored by Parada-Ortega, who, for at least some of the time, "kept calling her so that she could update him of what was happening." Moreover, she maintains that because her family lived in Mexico, and because she did not know the identity of Parada-Ortega at the time, she believed that contacting authorities "would result in harm to her or her family."    After buying the weapon, Ruiz-Celaya received a call from a male who did not identify himself to her but was later identified by authorities as Miguel Angel Rodelo-Cota.  Rodelo-Cota, apparently also involved with the same cartel, gave Ruiz-Celaya specific instructions for delivering the weapon to him, which she did. In its motion to preclude, the government maintains that Ruiz-Celaya herself "stated that Rodelo-Cota had provided [Ruiz-Celaya] the money to purchase the rifle."  Ruiz-Celaya, however, contends in no uncertain terms "that she did not receive any money for buying the gun," and insists "[h]er only motive for committing this crime was an immediate fear of death or serious injury to herself or family."

   On at least two occasions over the next six days, Ruiz-Celaya spoke with federal agents about the events that took place. …In her initial proffer of a duress defense, Ruiz-Celaya included as an exhibit a copy of an ICE Report of Investigation dated March 4, 2015, which notes two interviews with her conducted by ICE agents, one on February 20, 2015, and one on February 22, 2015. The report memorializes scant details of the February 20 interview in two short paragraphs, noting only that Ruiz-Celaya told agents she had been instructed by someone identifying himself as "R" to buy the .50 caliber rifle. The report reveals she contacted authorities the next day, February 21, saying she was scared that this unknown individual kept contacting her. he report makes no mention of Rodelo-Cota or whether Ruiz-Celaya was given any money to buy the gun. The report provides greater detail for the February 22 interview, including a lengthy written conversation between Ruiz-Celaya and "R" via WhatsApp.  Ruiz-Celaya told the agents she did not feel personally threatened by him, but that she was worried he would harm her family in Mexico since he knew where they lived.  The report states that after the interview, agents suggested Ruiz-Celaya move to a different location for a few days, but that Ruiz-Celaya insisted on remaining at her house. 

Reasoning


 The first element of duress, immediacy, "requires that there be some evidence that theDuress requires a showing of three elements: "(1) an immediate threat of death or serious bodily injury, (2) a well-grounded fear that the threat will be carried out, and (3) lack of a reasonable opportunity to escape the threatened harm." The government here only disputes elements (1) and (3). 
     ..Duress is a common-law defense "that allows a jury to find that the defendant's conduct is excused, even though the government has carried its burden of proof" at trial. threat of injury was present, immediate, or impending." The threat must be "such that the defendant's persecutors 'figuratively held a gun to his head' (or to his family's heads) compelling the defendant to commit the illegal action." "[T]o be immediate, a threat must be specific: 'A veiled threat of future unspecified harm will not satisfy this requirement.'" Ruiz-Celaya has asserted that Parada-Ortega threatened harm to her family if he could not get in touch with her and that "[Parada-Ortega] and his associates asked [Ruiz-Celaya] to conduct the deal in Phoenix by use of these threats."  Ruiz-Celaya consistently maintains that Parada-Ortega threatened to harm her family if she did not comply in the weapon purchase as instructed in the specified timeframe.

   The government, however, contests these assertions on two grounds. The government first contends that any purported threats made to her were non-specific, the closest thing being Parada-Ortega's statement to Ruiz-Celaya's sister that "things would get ugly for her family" if he could not get in touch with Ruiz-Celaya, a statement that itself was made only to Ruiz-Celaya's sister. The relevant legal question, however, is whether Ruiz-Celaya's rendition of the facts provides "some evidence" that she faced an immediate threat.. The Court is satisfied it does. Ruiz-Celaya maintains not only that Parada-Ortega made this threat to her sister, but also that when he subsequently spoke to Ruiz-Celaya, he ominously mentioned his visit to her family and extended these same threats to Ruiz-Celaya herself. Her contentions may or may not be true, but resolving disputed factual questions goes beyond the scope of the present motion.

   Second, and somewhat related, the government raises doubts about how Ruiz-Celaya characterizes certain key facts.  The government points specifically to onestatement, Ruiz-Celaya's assertion that "[Parada-Ortega] mentioned this visit to my family's home in Mexico and his conversation with [my sister] to highlight the people he would harm."  On the government's view, while Ruiz-Celaya states this "in a way to convey that it was a threat, it is unclear whether there was an actual threat or whether [Parada-Ortega] merely mentioned he had spoken to the family about her . . . "  The government raises a legitimate question as to how best to interpret Parada-Ortega's statement, but….by Ruiz-Celaya's account, Parada-Ortega's mere mention of the visit to her family communicated a threat of harm to them if she failed to provide him with a gun. A persecutor's ability to communicate concrete details about the defendant's family can—and often does—constitute an immediate threat, even where the threat is not explicitly articulated. Ruiz-Celaya's interpretation suffices to establish an…immediate threat. If the government interprets Parada-Ortega's statements differently, it can offer its own interpretation in front of a jury at trial.

   [I]t is unclear whether Ruiz-Celaya failed to comply with any of Parada-Ortega's instructions. If she did and experienced no harm (to either herself or her family), Ruiz-Celaya would indeed struggle to show immediacy. But … there is no allegation by either side that Parada-Ortega or any of his associates balked at any opportunities to make good on their threats. Ruiz-Celaya carried out her instructions as given and has reasonably alleged that the threats against her were both credible and continuous. Second… Ruiz-Celaya has pointed to specific threats made to her and her family in particular. While the government disputes the extent to which these threats may have motivated her actions, this does not stand in the way of Ruiz-Celaya making a prima facie case of immediacy. A jury can hear the evidence and determine which version of the facts is most credible.

   To make out the escapability element of a duress defense, a defendant must show that he or she lacked a reasonable opportunity to escape the threatened harm "[T]he inability to seek help from the local police is a relevant factor in assessing the opportunity to escape." Likewise, "the possibility of packing up and moving out of the dangerous environment, abandoning one's work and displacing one's entire family, does not necessarily present a reasonable opportunity for escape." The relevant inquiry is "whether [the defendant's] belief was objectively reasonable . . . taking into account her particular circumstances."                                  

    Ruiz-Celaya argues not only that she faced a short turnaround time in which to obtain the gun, but also that Parada-Ortega kept a close watch on her by, among other things, contacting her repeatedly. Her rendition of events, if true, would suffice to show she could not have fled or otherwise withdrawn from the gun purchase conspiracy without risking harm to her family. Moreover, Ruiz-Celaya contends that because of entrenched corruption in Mexico, she did not trust Mexican authorities to protect her family there, and that she did not believe she could obtain protection from U.S. authorities even for herself because she did not know Parada-Ortega's true identity. Under her circumstances, living in the United States with her family in Mexico, it was a reasonable belief that neither U.S. nor Mexican authorities could have guaranteed the protection of her family, especially given that she did not know Parada-Ortega's identity at that point. There may of course be reason to doubt Ruiz-Celaya's underlying claims. But the facts she alleges provide enough evidence to make out a prima facie case that she lacked a reasonable opportunity to escape.

    The government nonetheless insists that the escapability prong of duress contains an additional requirement, namely that "in these circumstances, a defendant must present some evidence indicating that she 'took the opportunity to escape the threatened harm by submitting to authorities at the first reasonable opportunity.'" …The very case the government cites, however, notes that submission to authorities "seems to be required only in prison escape cases.". …But even if the government's articulated rule were correct, by Ruiz-Celaya's account she did not have a reasonable opportunity to submit to authorities between the time she was recruited and the time she purchased the gun. A credible threat remained against her family in Mexico if she did not complete the gun purchase for whatever reason. By her account Ruiz-Celaya first came into contact with authorities shortly after the gun purchase—possibly the same day—and when she did, she cooperated with federal agents and explained to them that she faced  threats from an unknown member of her husband's cartel. This is enough for … escapability.

     But the defendant The government also points to an additional case, United States v. Moreno, for the proposition that "a defendant has a reasonable opportunity to escape the threatened harm by surrendering to authorities …even where the defendant asserts that they are being watched by the people who threatened them and that threats have been made against their family." But Moreno is quite different from this case. In Moreno the court indeed rejected the defendant's proffer of duress after the defendant asserted he attempted to smuggle drugs to Hawaii only because a persecutor threatened him and his family. there was approached by his persecutor fully three weeks prior to the date of the crime, and was not monitored or followed at all until two weeks had passed, at which time his persecutor articulated specific threats to the defendant and his family if he did not smuggle the drugs.  When confronted by law enforcement at the airport, the defendant did not submit but rather attempted to flee—and even proceeded to kick a policeofficer in the head multiple times in the process..
     Contrast that, however, with this case, where the window of time is not three weeks but at most three days—during which Ruiz-Celaya maintains she was being closely monitored. Furthermore, the government does not dispute Ruiz-Celaya's assertion that she fully cooperated with authorities after being apprehended. Again, there might be reasons to doubt her rendition of events. But the only question here is whether she has asserted enough evidence to make out a prima facie case that she lacked a reasonable opportunity to escape. The Court determines she has, the government's arguments notwithstanding.

Holding                                                                                                                                             

The court was in error in denying the defendant the opportunity to raise the duress defense.

Questions for Discussion

1. State the elements of the duress defense.

2. What are the facts in  Ruiz-Celaya ?

3. Explain why the court found that Ruiz-Celaya established an immediate threat of death of serious physical harm; and the lack of an opportunity to escape?                            4.   Do you find Ruiz-Celaya’s account of the facts involved in her purchase of a firearm credible?  

CHAPTER NINE 

PEOPLE V. HARI

843 N.E.2d 349 (Ill. 2006)
218 Ill.2d 275
FITZGERALD, J. 

Issue

Defendant David A. Hari admitted to shooting his wife and her lover. The principal issue at defendant's trial was his culpability for those shootings. Thus the evidence adduced concerned the opposing issues of whether defendant planned the crime or whether defendant was relieved of culpability due to purported involuntary intoxication from his prescription Zoloft medication in combination with other factors. that the defendant's intoxicationwas the result of "trick, artifice, or force." We interpret the involuntary intoxication statute nd the evidence adduced at trial to determine if defendant was entitled to an involuntary intoxication jury instruction.                                                                          Facts

Lisa and defendant were married in 1989. They had two children, Zachary, 12 years old at the time of trial, and Kyle, six years old at the time of trial. Lisa was a day-care provider out of her house for six years. Defendant worked at a lumber yard. The family lived in a house in the central Illinois farm community of Paxton. Zack and his dad would often go hunting together, sometimes using a .22-caliber rifle. The couple had known Jeff Thomas and his wife, Julie Arnold Thomas, for approximately four years. The Thomases had two children: Jarrett, 13 at the time of trial, and Jordan, almost 11 at the time of trial. Lisa described the relationship with her husband around Christmastime of 2001 as "very distant," they "didn't spend much time together," and "were not getting along well." According to the record, Lisa became romantically involved with Jeff Thomas sometime prior to that Christmas. According to Lisa, on December 25, 2001, she told defendant of the affair. Lisa filed for a divorce from defendant on January 10, 2002.                                            
   On February 4, 2002, defendant went to see Dr. David John Hagan, a family physician. The doctor noted that defendant related that he was not sleeping and had lost weight, but was beginning to get his weight back. Dr. Hagan felt defendant "was under significant stress and was depressed because of the stress he was going through in terms of his family life and the divorce." .. The doctor admonished him not to drink alcohol and prescribed defendant a "starter pack" of Zoloft, an antidepressant, at 25 milligrams a day. Dr. Hagan started defendant on a lower dosage than he normally prescribed because of defendant's alcohol use since his separation from his wife. He also told defendant to call him if there were any side effects. Dr. Hagan did not know that defendant was taking any additional medication, nor did he warn him about combining Zoloft and Tylenol PM.                                                                      
   At approximately 6 p.m. on February 10, 2002, Lisa was on the telephone with her brother, Scott Sherfey. Lisa heard a noise in the basement which sounded like someone cocking a rifle. According to Scott, Lisa walked down to the basement and said, "Oh, my God, he is here." Defendant was coming out of the laundry room with the .22-caliber rifle. Defendant started firing as Lisa turned toward the staircase and tried to get away. Defendant shot Lisa three times in the left flank, upper right arm, and the right side of her head. Thomas arrived, and he stopped his truck in the driveway with the engine still running. Thomas was approximately 70 feet from defendant in the middle of the street in his naval reserve uniform. Defendant shot him four times from behind: in the left forearm, above the right buttock, in the back, and in the upper shoulder or neck area. The police apprehended defendant approximately three or four hours later in Roberts, Illinois. Defendant did not seem physically impaired to the police officers. Lisa was admitted to intensive care, underwent surgery, and was later released. Thomas died days later as the result of a severed carotid artery.                                                                                                    
   The State's information charged defendant with the offense of first degree murder, alleging that he, without lawful justification and with the intent to kill or do great bodily harm to Jeff Thomas, shot Thomas causing his death. The State also charged defendant with attempted first degree murder, alleging that he, with the intent to commit first degree murder, performed a substantial step toward the commission of that offense by shooting Lisa Hari with a .22-caliber weapon without lawful justification and with the intent to kill.                                                                                                                                                  
   Among the State's witnesses was Tracy Parker, an in-custody witness who shared a jail cell with defendant at the Ford County jail. Tracy Parker had a "long criminal record." … Parker testified that defendant was his cellmate in Ford County jail for seven weeks, commencing on September 13, 2002. …After a few weeks, defendant started talking about his case. Parker testified that defendant told him that he used to watch the house and his wife and Thomas enter and exit. Defendant stated the weekend he was moving out of the house he was angry because he had found pictures of Lisa in lingerie, wrapped in a towel, a picture of her blowing a kiss and pictures Thomas took of her. Defendant told him that he took a .22-caliber rifle out of a gun cabinet and hid it in a utility room in the basement, "so he could have it for later." 
   According to Parker, defendant went to the house, retrieved the rifle, and waited in the basement for Lisa and Thomas to come home. Defendant told him that he shot Thomas and then he shot his wife. Defendant told him he accessed the house by borrowing some keys from an older religious lady that lived next door, and that he copied her key for his own use.                                                                                                                                         
   On cross-examination, Parker testified that he had pleaded guilty to the federal conspiracy to escape charge on October 30, 2002. At times, Parker was in the cell while defendant was not, and Parker admitted that he had the ability to look at the materials when defendant was away… 
   Dr. Robert Mitrione testified on behalf of the defendant. In November 2002, defense counsel hired Dr. Mitrione to evaluate defendant's mental health. He testified that defendant's depression began with the knowledge that his wife was having an extramarital affair with Thomas. Defendant was not sleeping and was using alcohol regularly. He noted that Dr. Hagan diagnosed defendant with "depression" and that defendant's description of his symptoms conformed to "major depression" in the Diagnostic and Statistical Manual IV (DSM-IV).                                                                           
   He explained that Zoloft is a selective serotonin reuptake inhibitor (SSRI), designed to increase serotonin in the brain. It is "not unusual" for these medications to cause paradoxical or adverse reactions, depending on the patient. Dr. Mitrione also explained that the Zoloft package insert contained a listing of side effects which was an exact copy of the listing in the Physicians' Desk Reference (PDR). Dr. Mitrione testified that the stage at which adverse reactions most frequently occur is when medication is first taken or there is a change in dosage. Dr. Mitrione cited conflicting medical literature, some of which reports violent and suicidal adverse reactions at the beginning stage of taking Zoloft or SSRIs. Dr. Mitrione stated that the PDR contains a caution to mixing Zoloft with alcohol and other drugs that are metabolized in the liver. He testified that liver enzyme reduction or enzyme depletion can cause a toxic reaction.                                                
    Dr. Mitrione testified at length about his interview with defendant concerning the shootings. Defendant told him that on February 10, defendant had been on Zoloft for six days and had also been taking Tylenol PM. Tylenol PM has an active ingredient called diphenhydramine, which is an antihistamine commonly found in medications such as Benadryl. …The PDR warns of the use of Zoloft with some drugs that are metabolized in the liver, or use if the liver is otherwise impaired. The combination of Zoloft and diphenhydramine is problematic, therefore, because of this liver metabolism. 
    Dr. Mitrione testified that defendant told him that after he began taking Zoloft, he became more anxious, more intense, and his thinking became less clear. Dr. Mitrione testified that defendant's symptoms in those six days corresponded to the reactions listed on Zoloft's package insert and in the PDR. He stated that defendant suffered a litany of side effects including "agitation, tremors, abdominal discomfort, fatigue, tiredness, somnolence, and some confusion." He also experienced malaise, depression, "teeth grinding, chinning the jaw, emotional ability, abnormal dreams, paranoia reaction," and insomnia. Defendant also displayed some symptoms of akathisia — which is a kind of agitation "like an itch that can't be scratched" — which is indicated by tremulousness, restlessness, jaw clenching, pacing, or general nervousness. Akathisia has a mental component which intensifies worry and is very distracting to an individual. In the week before the shooting, defendant had "high depression, increased fatigue, increased malaise, increased agitation and then new symptoms were the jaw clinching, the nightmares, abdominal discomfort, tremulousness and some intensified ruminations and thought processes." Some of these symptoms, particularly the sleeplessness, were confirmed by some of defendant's family and coworkers at trial. Mitrione testified that defendant told him he developed a sense of things seeming strange and not being real, "like watching himself go through" things but not being part of it—"like it wasn't him."                                   
    Dr. Mitrione related what defendant told him about the events on February 10. Defendant told him he had been sleeping only one or two hours a night the week prior to the incident. On that day, he went back to the house to retrieve the .22-caliber weapon so he could later go hunting with his son. He had forgotten to take it with him when he packed because of the fight with his wife. "So he decided and somewhat illogically" that he had to get it without his wife knowing about it, because if his wife found out about it, she would use it against him in a custody dispute. The .22-caliber rifle was behind the water heater in the basement. Defendant said he put it there because there is a "crazy guy in the neighborhood that he didn't trust." Defendant also said there was a rottweiler in the neighborhood. In Dr. Mitrione's words, defendant described the shootings like a "fuzzy dream." Dr. Mitrione testified that defendant told him: 

"She you know, made some unpleasant remarks to him and somewhat threatening remarks, and he said the gun just started going off, and that at the time it didn't seem like it was — it's my word neutral. He didn't describe it that way, but at the time it didn't seem right. It didn't seem wrong. It just was, and that it was, it was like he was watching himself go through the motions; that he went on. … [He left] and Jeff Thomas happened to be pulling in the driveway at the same time, and the same sort of event occurred. Thomas started complaining at him, and, again, the firearm just started going off. He didn't recall leaving the scene, didn't recall too much except that he was out driving around the country."

                                        
   Dr. Mitrione diagnosed defendant with "major depression, alcohol dependence," and a "probable paranoid personality disorder." Mitrione explained that people with a paranoid personality disorder are very suspicious, rigid thinkers and more susceptible to adverse drug reactions. Dr. Mitrione opined that, to a reasonable degree of medical and psychiatric certainty, defendant suffered from involuntary intoxication from the adverse effects of the combination of Zoloft and diphenhydramine, with the lack of sleep, major depression, and alcohol dependency as contributing factors. Dr. Mitrione further opined, to a reasonable degree of medical and psychiatric certainty, that the involuntary intoxication deprived him of the substantial capacity to appreciate the criminality of his acts or conform his conduct to the requirements of the law at the time of the shooting. 

  Dr. Mitrione testified that his diagnosis of "involuntary Zoloft intoxication" was a recognized disease, defect, or derangement … [h]owever, the word "intoxication" is misleading because it does not have to do with alcohol, but rather is a toxic reaction. Dr. Mitrione explained that an adverse drug reaction would affect an individual's perception of events, but, in contrast to alcohol intoxication, it would not result in slurred speech or the inability to drive or walk in a straight line.                                                                         
  Defendant also submitted into evidence the package insert for the Zoloft. This insert consists of a 9½-inch by 16-inch two-sided sheet, containing four columns on each side, typed in fine print and depicting several tables. One section discusses events observed during the clinical trials of over 4,000 subjects during the premarketing assessment of Zoloft. According to the insert, "It is important to emphasize that although the events reported occurred during treatment with ZOLOFT, they were not necessarily caused by it." The insert states, "infrequent adverse events are those occurring in 1/100 to 1/1000 patients." Under the subheading "psychiatric disorders," infrequent adverse events listed include "depression, amnesia, paroniria, teeth-grinding, emotional lability, apathy, abnormal dreams, euphoria, paranoid reaction, hallucination, aggressive reaction, aggravated depression, [and] delusions."                                                                                      
   Dr. Robert Chapman testified as a rebuttal witness on behalf of the State… He made several diagnoses after the March 27, 2002, exam. He diagnosed defendant with the following disorders: personality disorder not otherwise specified, with obsessive compulsive and attention deficit disorder features; adjustment disorder or unadjusted-to stress with depressed mood; and social anxiety disorder or painful shyness, fear, and anxiety of being around strangers. Dr. Chapman found that defendant was tense, irritable, preoccupied, very angry, depressed, and full of resentment and rumination over his problems, had suicidal thoughts, strong feelings of inadequacy, uncertainty about the future, and a tendency to misunderstand the motives of others. He noted that defendant also had an adjustment disorder with a depressed mood in 1988 following a stressful situation…. As to the question of legal insanity, Dr. Chapman opined that defendant was not impaired by any mental disease, defect, or condition to cause him to lack substantial capacity to appreciate the criminality of his conduct.

   According to Dr. Chapman, Zoloft is part of the new generation of antidepressants. He testified that it has a very favorable "side effect profile," meaning that, in general, patients have few side effects, if any. This helps with efficiency and compliance in taking the drug because patients are more likely to take it if there are no side effects. Twenty-five milligrams a day for a week is a typical starting, subtherapeutic dose. By the time of the interview, March 27, 2002, defendant had been taking the 50-milligram dosage for several weeks because he continued to take the drug after the shootings and he had begun to feel some relief from his depression. …Chapman agreed that Zoloft can have some paradoxical side effects in 1% or fewer of all users, and a low dose could produce adverse reactions in some individuals. Chapman admitted that restlessness and pacing are indicative of akathisia, a movement disorder, and that akathisia, gastrointestinal problems, restlessness, depersonalization, irritability, personality changes, hostilities and paranoia symptoms can develop while a patient is on Zoloft.

      Dr. Hagan also testified as a rebuttal witness. Dr. Hagan did not know that defendant was also taking Tylenol PM, which contains diphenhydramine. The Zoloft starter pack is a sample pack that contains a 25-milligram dosage for the first seven days of use. The first week on Zoloft is generally considered "subtherapeutic" because the 25-milligram dosage acclimates the body to the drug, but does not yet act as an antidepressant on the patient. Dr. Hagan started him on a lower dosage than he normally prescribed because of defendant's increased alcohol use since his separation from his wife. Dr. Hagan was not aware of any adverse affects of the combination of Tylenol PM and Zoloft. He generally disapproved of Tylenol PM. He was also unaware of adverse affects of Zoloft with drugs that affected liver enzymes. It was beyond his expertise as to how the body metabolized diphenhydramine. In his experience, he had no knowledge of Zoloft causing involuntary intoxication. In the doctor's 2000 PDR, he could find no drug interaction between diphenhydramine and Zoloft.

   At the jury instructions conference, defense counsel tendered jury instructions for an affirmative defense of involuntary intoxication. See 720 ILCS 5/6-3 (West 2002). The court found that the issue of intoxication was raised by defendant's evidence and expert testimony. The trial court, however, denied the requested instruction, stating that the involuntary intoxication may only be due to "trick, artifice, or force," following the existing case  law cited by the State.  The trial court instructed the jury on the defense of insanity, and, following closing arguments, the jury found defendant guilty of first degree murder and attempted first degree murder.

   On November 26, 2002, the day after the jury returned verdicts of guilty against defendant, Ford County State's Attorney Tony Lee wrote a letter to an assistant United States Attorney handling Parker's federal case. Lee's letter stated that while no requests or promises were made, he "wanted to make [the federal prosecutor] aware of Parker's assistance" in defendant's trial. Lee stated: "Parker was helpful and cooperative and provided useful information in our successful prosecution of the defendant."

The trial court sentenced defendant to 48 years in prison on the murder count and a consecutive term of 25 years on the attempted first degree murder count. The appellate court affirmed.                                                                                                                       

Reasoning

Illinois law provides for an affirmative defense where conduct is produced by an intoxicated or drugged condition.). The Code provides:

"A person who is in an intoxicated or drugged condition is criminally responsible for conduct unless such condition is involuntarily produced and deprives him of substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law." 720 ILCS 5/6-3 (West 2002).

  Defendant argues that intoxication resulting from the unexpected and unwarned adverse side effects of medication prescribed by a physician falls within the plain meaning of the term "involuntarily produced" in the statute. Further, according to defendant, the trial court's limit of this language to trick, artifice, or force is too narrow….The State points to previous case law interpreting involuntary intoxication as strictly encompassing intoxication induced only by an outside influence such as trick, artifice, or force as support for this alternate narrow interpretation. We agree with defendant.                                  
   We find that the drugged condition alleged here — an unexpected adverse side effect of a prescription drug that was unwarned by the prescribing doctor, the PDR or the package insert — is "involuntarily produced" within the plain meaning of the involuntary intoxication affirmative defense statute. In the absence of a specific definition of the word "involuntarily," we assume that the legislature intended the word to have its ordinary and popularly understood meaning.  Webster's Third New International Dictionary defines "involuntary" as "springing from accident or impulse rather than conscious exercise of the will."  Black's Law Dictionary defines "involuntary" as "[n]ot resulting from a free and unrestrained choice; not subject to control by the will." ….An unexpected and unwarned adverse effect of a drug taken on doctor's orders falls within the ordinary and popularly understood definition of "involuntarily." Thus, the unexpected  and unwarned adverse effect is not a conscious effect of a defendant's will, is not resulting from a defendant's free and unrestrained choice, and is not subject to control of defendant's will.   

  We additionally reject the State's citation of several decisions of our appellate court, claiming they support the restriction of the plain meaning of "involuntarily produced" to trick, artifice, or force. …Each of those situations lacked the kind of "external influence" on the cause of a defendant's drugged condition that defendant's evidence propounded here. In each of those cases, the defendant's drugged condition was a result of the defendant's conscious choice.                                                                                                          
   We thus reject the State's limited interpretation of the plain meaning of "involuntarily produced" to trick, artifice, or force as too narrow. While the State is correct that the phrase "involuntarily produced"  may also subsume the meaning of "fraud, contrivance or force," there is nothing in the statute which dictates that it must be limited to this meaning. It is never proper for a court to depart from plain language by reading into the statute exceptions, limitations, or conditions which conflict with the clearly expressed legislative intent…..

   Here, the record reveals defendant raised the issue of involuntary intoxication by presenting "some evidence" that his drugged condition was involuntarily produced and deprived him of substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law. The most critical of this evidence was Dr. Mitrione's opinion testimony, to a reasonable degree of medical and psychiatric certainty, that at the time of the shooting defendant suffered from involuntary intoxication in the form of a drugged condition caused by some combination of Zoloft and diphenhydramine, with his lack of sleep and previous alcohol dependency as contributing factors. Dr. Mitrione further opined to a reasonable degree of medical and psychiatric certainty that defendant, as a result of this involuntary intoxication, lacked the substantial capacity to appreciate the criminality of his acts or conform his conduct to the requirements of the law. The jury had the right to accept or reject Dr. Mitrione's opinion in considering the validity of defendant's affirmative defense. Accordingly, the trial court erred in failing to instruct the jury on involuntary intoxication.                                                     
   This court has held that where there is some evidence to support an affirmative defense instruction, the trial court's refusal to instruct the jury constitutes an abuse of discretion even if the evidence is conflicting. ...When the evidence raises the basis for the instruction, a trial court's refusal results in a denial of defendant's due process and entitles a defendant to a new trial.                                                                                                      
   Because the defense evidence raised the affirmative defense, the State held the burden of proving the defendant guilty beyond a reasonable doubt as to that issue together with all other elements of the offense. Because we find that defendant should have received an instruction as to his affirmative defense of involuntary intoxication, we therefore reverse and remand for a new trial on this basis.

    Holding

Accordingly, we reverse defendant's convictions for attempted murder and first degree murder and remand for a new trial.

CHAPTER NINE
Did eleven-year-old J.P.S. know that it was wrong to rape his three-year-old playmate?

State v. J.P.S., 954 P.2d 894 (Wash. 1998), Opinion by: Guy, J.

Issue

In this case, we are asked to review a superior court’s conclusion that a child had the capacity to commit an offense that, if committed by an adult, would be a crime. We are also asked to clarify what the State must prove in order to overcome the statutory presumption that a young child is incapable of committing a crime.

Facts

The State charged eleven-year-old J.P.S. (hereafter J.P.) with rape of a child in the first degree in violation of Washington Revised Code section 9A.44.073. The charge was based upon an alleged act of intercourse between J.P. and his three-year-old playmate, M. Because J.P. was under the age of twelve at the time of the alleged offense, the superior court held a capacity hearing to determine whether he was capable of committing the crime charged. The trial court found, in spite of the fact that J.P. was mentally retarded, that he had the capacity to understand the prohibited act and its wrongfulness and could be tried for the offense of first-degree rape of a child. The Court of Appeals accepted discretionary review of the capacity determination prior to any determination on guilt and reversed the finding of capacity, holding the evidence was insufficient to rebut the statutory presumption of incapacity.

Reasoning

We affirm the Court of Appeals decision in this case but clarify that it is not necessary for the State to prove that a child understands the illegality or the legal consequences of an act in order to prove capacity. The inquiry is whether the child had sufficient capacity to (1) understand the act and (2) know that it was wrong.

At common law, children below age seven were conclusively presumed to be incapable of committing a crime and children over the age of fourteen were presumed to be capable. Children between those ages were rebuttably presumed incapable of committing a crime. Washington codified these presumptions, changing the age of incapacity to seven and younger and the age of presumed capacity to twelve and older. Washington Revised Code section 9A.04.050 provides, in pertinent part, that children between the ages of seven and twelve are presumed incapable of committing a crime:

Children under the age of eight years are incapable of committing crime. Children of eight and under twelve years of age are presumed to be incapable of committing crime, but this presumption may be removed by proof that they have sufficient capacity to understand the act or neglect, and to know that it was wrong.

This statute applies to juvenile adjudications, and the State has the burden to rebut the presumption of incapacity by clear and convincing evidence. A capacity determination must be made in reference to the specific act charged. The legal test is whether J.P. had knowledge of the wrongfulness of the act at the time he committed the offense and not that he realized it was wrong after the fact. Capacity must be found to exist separate from any mental element of the offense. Capacity is not an element of the crime; rather it is a general determination that the child understood the act and its wrongfulness.

In the instant case, the Court of Appeals concluded that the State must prove the child not only understood the nature of the act and that it was wrong, but also that it was punishable in court. We disagree. The statute requires that a child have “sufficient capacity to understand the act or neglect, and to know that it was wrong” in order to rebut the presumption of incapacity. It does not require that the child know the act was illegal or understand the legal consequences of the act. The Legislature has chosen to frame the test as a capacity to understand the conduct was wrong. We decline to add to the statute the requirement that the State prove the child understood the act was “illegal.” We do emphasize that the nature of the offense charged is an important factor to be considered when determining the capacity of a child. When a child is accused of a crime that involves sexual misconduct, it is more difficult for the State to prove the child understood the conduct was wrong. It is very difficult to tell if a young child, particularly one who is developmentally disabled, understands the prohibitions on sexual behavior with other children.

Therefore, the question in this case is whether there is clear and convincing evidence introduced at the capacity hearing that J.P. understood the act of sexual intercourse and knew it was wrong at the time the alleged conduct occurred. The following factors may be relevant in determining whether a child knew the act he or she committed was wrong: (1) the nature of the crime; (2) the child’s age and maturity; (3) whether the child showed a desire for secrecy; (4) whether the child admonished the victim not to tell; (5) prior conduct similar to that charged; (6) any consequences that attached to the conduct; and (7) acknowledgment that the behavior was wrong and could lead to detention. Also relevant is testimony from those acquainted with the child and the testimony of experts. A child’s age, maturity, experience, and understanding may all be relevant in deciding if a given child had knowledge of the act’s wrongfulness at the time it was committed.

Testimony at the capacity hearing in this case showed that J.P. is a mentally retarded child who tested at the level of a first grader and had limited cognitive skills. At that hearing, testimony was offered by the alleged victim’s (M.’s) father; a sergeant of the Selah Police Department; the assistant-principal at J.P.’s school; J.P.’s fifth-grade teacher; a probation officer for Yakima County; and J.P.’s mother.

The alleged victim’s father testified that his five-year-old son and three-year-old daughter were playing in the yard with their neighbor, J.P., when the son reported that his sister, M., and J.P. were playing in a shed some distance from the house. The father testified that when he entered the shed, M. had the top of her bathing suit pulled down and that J.P.’s pants were unfastened. He told J.P. to leave and took his daughter to his wife who examined her and, finding no evidence of trauma, did not take her to the doctor. He stated that M. told him that J.P. had asked her to take her clothes off and that he had touched her on the vagina.

M.’s father notified the police. The investigating officer talked with J.P. three times. He reported J.P. appeared a little nervous when he first talked with him on the evening of the incident. The officer told J.P. he was investigating a crime to do with M. J.P. first said he had not seen M. that evening but then said he had been playing with her and her brother. He said that M. had been dressed. The officer told J.P. that it was “against the law to lie to a police officer and that he could be arrested for obstructing if he was.” The officer testified that M.’s five-year-old brother had told another officer that he had been looking for J.P. and M. and had entered the shed, and that J.P. had pulled up his pants and had told him to leave. M.’s brother then told his father that J.P. and M. were in the shed.

Approximately a month later, the officer again met with J.P. and read him his Miranda warnings. He testified that J.P. appeared nervous and they only had a brief conversation without any factual information about the event. About a week later, the officer again interviewed J.P. at police headquarters and again read J.P. the Miranda warnings. After J.P.’s mother left the room, J.P. made a taped statement in which he admitted M. took off her clothes, he pulled down his pants, and he touched M.’s vagina with his finger and slightly penetrated her vagina with his penis for “half a second.” J.P. stated at the end of the statement that “I’m sorry for what I done, I know it was bad and I feel real guilty about it.”

J.P.’s fifth-grade teacher testified that she had J.P. in her class for approximately half of the day and that he attended special education classes for three periods a day. She testified that when she taught him, she taught material that would be equivalent to a first- or second-grade level. She stated that he had been taught first-grade material from first through the fifth grade and still remained at the first-grade level. She testified that J.P. was not a discipline problem. She stated that if J.P. was taught things in repetition, he could eventually attain a concept. The teacher testified that the assistant-principal had taught the human sexuality class to the boys in her fifth-grade class during the year that J.P. was in the fifth grade. She stated that only physiology and anatomy were taught and not the “appropriateness” of sexual behavior.

The assistant-principal testified that he did teach a one-week class to fifth graders regarding human reproduction but not the social interaction dealing with boy/girl relationships. He testified that he had never had an occasion to teach J.P. or had a class with him. He testified that on tests in the areas of vocabulary, word recognition, reading comprehension, math concepts, problem solving, math computation, spelling, language, science, social studies, total reading, total math, total language, and total battery, J.P. scored at the first-grade level. He testified that J.P. was able to converse and was polite and friendly. He stated that the psychological reports indicated that J.P. had limited cognitive skills and that he was mildly mentally retarded.

A Yakima County probation officer interviewed J.P. for an “underage referral” and directed her report to the prosecutor’s office. She testified that she felt J.P. did understand the terms penis and vagina, but that he did not understand what rape meant and did not understand whether the act was right or wrong. She specifically stated that she did not think at the time J.P. allegedly committed the act with M. that he knew what he was doing was wrong. Her opinion was that J.P. did not begin to understand that what he was doing was wrong until M.’s father came into the shed and ordered him to leave. She testified that during the interview J.P. at times would appear to be mentally at age eleven and then his level would appear to be that of a three-year-old, and that he appeared to have a hard time concentrating.

J.P.’s mother testified that she did not believe J.P. knew at the time that what he was doing was wrong. She testified that he could not read or write, and that he had been in special education since he had started school and that he only learned things after much repetition. She testified that although she had taught J.P. to cover himself when getting out of the bath, she had never taught him about sexuality because he had never shown any interest and that he plays and acts at a younger level than his age. She testified that often at school he was elsewhere than in the regular curriculum, and that she did not know whether he ever attended any sexual education or “good touch, bad touch” classes from the first through the fifth grade. She testified there had been some sexual education for sixth graders that she thought had confused J.P.

The court concluded the State had met its burden of rebutting the presumption of incapacity and held that J.P. could be tried for first-degree rape of a child. The Court of Appeals reversed the finding of capacity. The appeals court noted that the probation officer had concluded J.P. did not understand what rape meant or that it was wrong, that his teacher and assistant-principal had testified that the reproductive process and inappropriate touching were taught at school but they did not testify that J.P. had attended these lessons in light of the fact that he was removed from regular classes half of each school day. The Court of Appeals concluded it was not clear that J.P. understood his conduct manifested sexual intercourse. It was noted that the fact that J.P. was mentally retarded added to the difficulty of proving he understood the wrongfulness of his conduct. The appeals court concluded that although J.P. had acknowledged in his statement that what he had done was “bad,” the statement was made after he had been repeatedly accused of a crime by the police. The court concluded the State had not met its burden to rebut the presumption of incapacity. We agree.

After a complete review of the record, we conclude the Court of Appeals is correct that the trial court’s finding that J.P. attended sex education classes is not supported by the record. While most students in the regular curriculum did attend “good touch, bad touch” classes, there was no evidence that J.P. ever attended any of those classes. The testimony was that J.P. was in a “pull-out model” in which he was taken out of regular classes for approximately half of each day and placed in special education classes. There is no evidence that there was any sex education taught in the special education classes. The evidence indicates that J.P. did not attend the sex education classes in his fifth-grade year. His teacher testified that the assistant-principal taught the human sexuality class to the fifth-grade boys during that year, and the assistant-principal could not recall ever having had a class with J.P. While J.P. may have attended some sex education classes, there was no evidence in the record that he did so. Even if he had attended some classes, his teacher’s and his mother’s testimony was that he learned concepts only after much repetition.

Holding

Consideration of the factors that have been approved by Washington courts to determine if a child understands the wrongfulness of conduct provides little support for the conclusion that J.P. knew at the time of the alleged offense that his conduct was wrong. The nature of the act was sexual intercourse. It is very difficult to tell if a young child, particularly one who is developmentally disabled, understands the prohibitions on sexual behavior with other children. Several decisions have correctly recognized that it may be more difficult to prove that a child understood a sexual offense than a crime such as stealing or setting a fire. Most young children are taught very young not to steal or set fires or injure other people, but often young children have little, if any, instruction regarding prohibitions on sexual conduct. While J.P. was eleven years old at the time of the alleged crime, his maturity level was much lower. J.P. did show some desire for secrecy or privacy when he sent M.’s brother away, and he did at first tell the officer that M. had remained dressed while they played. However, there is no evidence that J.P. admonished M. not to tell about what happened. There is no evidence that J.P. had ever engaged in any similar conduct in the past or had ever been punished for any inappropriate sexual behavior. The record shows J.P. had never had any prior contact with the police and was not considered to be a discipline problem at school. While he did acknowledge his conduct was “bad” and that he felt guilty, this admission was only made after he was repeatedly interrogated by the police, given repeated Miranda warnings and had been shunned by his neighbors and classmates. The recognition of wrongful conduct made by a child after the child has been taught that his or her conduct was wrong is not particularly probative of whether the child understood conduct was wrong at the time it occurred. A child’s after-the-fact acknowledgment that he or she understood the conduct was wrong is insufficient, standing alone, to overcome the presumption of incapacity by clear and convincing evidence. The record reflects no prior training or education of J.P. about sexually prohibited behavior. It shows J.P. had never previously been in trouble for any sexually inappropriate conduct. Further, it shows that J.P. has limited cognitive ability and generally functions at the level of a first grader.

We agree with the Court of Appeals that the State failed to show by clear and convincing evidence that J.P. understood the act of sexual intercourse or that it was wrong. We affirm the Court of Appeals holding that reversed the finding of capacity.

Questions for Discussion

1.
What is the issue in J.P.S. and the holding of the Washington Supreme Court?

2.
Explain the legal standard that the 
Washington court used for determining whether J.P. knew that the rape was wrong.

3.
What facts were relied on by the Washington court to support the conclusion that the State failed to show by clear and convincing evidence that J.P. “understood the act of sexual intercourse or that it was wrong”?

4.
As a prosecutor, are there facts that you could point to as indicating that J.P. understood that his act of sexual intercourse was “wrong”?

CHAPTER NINE
WAS BONNER ENTRAPPED INTO TRAFFICKING IN NARCOTICS?

PEOPLE V. BONNER                                                                                                                     No. 2-06-2-65 (Ill.App. 2008)                                                                                             

OPINION BY: O’Malley, J.                                                                                                   Issue                                                                                                                                        Walter J. Bonner appeals from his convictions of three counts of unlawful delivery of a controlled substance. He argues that the State failed to prove beyond a reasonable doubt that he was not entrapped when he entered into a course of transactions with an undercover officer in exchange for sex from an informant.                                                                                                       Facts
The facts are largely undisputed. At trial, Officer Jason Arres, a Naperville police detective, testified that he began investigating Bonner in August 2005. During the investigation, Arres used the false name of Ryan. Arres obtained information about Bonner from an informant, Kara Vedros. At that time, Vedros had at least two criminal cases pending in Du Page County, one for delivery of cannabis and another for burglary. Arres did not know whether her bond was lowered in exchange for assisting the police in other criminal cases, but an exhibit in the record shows that it was.
    Arres testified that Vedros introduced Bonner to him on August 23, 2005. Arres told Bonner that he wanted to buy $ 50 worth of crack cocaine, and the next day Bonner and Vedros met with Arres and gave him a cereal box with crack cocaine in the bottom. Arres gave them $ 50. On August 29, 2005, Arres called Bonner and asked again for $ 50 worth of crack cocaine. Bonner said he would get back to him, and approximately 12 minutes later he called Arres and said that he would hook that up." They arranged to meet at a Mobil gas station, where Bonner gave Arres a plastic baggie of crack cocaine in exchange for $ 50. Bonner told Arres to "keep the business coming," that the "stuff" would just keep getting better, and to call him.
    On August 31, 2005, Arres called Bonner and asked for another $ 50 worth of crack cocaine. Bonner said he would check on it and call back. Bonner later met Arres at the Mobil station and gave him crack cocaine in exchange for $ 50.
    On September 2, 2005, Arres obtained a court-authorized "eavesdrop order" and began recording most of his conversations with Bonner. On September 9, 2005, Arres called Bonner and asked for two $ 50 bags of crack cocaine. Bonner said he would call Arres back. He later did so and met Arres at the Mobil station, where Arres gave him $ 100. Arres complained that he wanted the two "50s" packaged separately, and Bonner told Arres to separate them himself. Arres also complained that the cocaine he bought on August 31 looked light. Bonner said his girlfriend had packaged it. Later that night, Bonner called Arres and apologized because the drugs had a bad taste. Bonner offered to refund the money, but Arres said  that he would keep the drugs.
     On September 13, 2005, Arres called Bonner and asked again for $ 50 worth of crack cocaine. Arres called Bonner back, and Bonner said he would "get ahold of his guy" and call back. Bonner met Arres at the Mobil station and gave him crack cocaine. Arres complained again that it seemed a little light. Bonner said Arres could give him $ 45, but Arres had only a $ 50 bill, and he asked Bonner to make it up to him next time.
    On September 16, 2005, Arres called Bonner and left a message stating that he wanted $ 300 worth of crack cocaine. Bonner called back approximately five hours later and told Arres that he could get only $ 150 worth, but that it was "good stuff" and that Arres would love it. They met at the Mobil station and Bonner gave Arres a bag of cocaine and a bag of a leafy green substance that Arres believed to be cannabis. Arres said that it did not look like $ 150 worth, and he and Bonner arranged to make up the difference on a future date.
    On September 30, 2005, Arres called and asked for powder cocaine. Bonner replied that it would take some time to get powder cocaine but that crack cocaine was available. Bonner then delivered $ 150 worth of crack cocaine to Arres. Tapes of the September 9, 13, 16, and 30, 2005, transactions were played to the jury.
    For his defense, Bonner presented evidence that his IQ was 73, which is at the borderline level of intelligence and means that his verbal and nonverbal abilities are lower than most people's. Bonner did not finish high school, and he had a significant history of substance abuse. Bonner testified that he was a drug addict and that in August 2005 he started smoking crack cocaine daily.
    Bonner testified that he met Vedros in 2004 and that her mother was Bonner's "drinking buddy." In June 2005, Vedros and her mother were evicted from their apartment and stayed with Bonner. Sometime before August 2005, Vedros's mother left for drug rehabilitation, and, shortly after, Vedros was arrested. Vedros was released from jail on August 13 or 14, 2005, and began asking Bonner to sell cocaine. According to Bonner she asked him "constantly," and he turned her down. However, at some point, Vedros offered to have sex with Bonner if he sold cocaine to her or to one of her friends. On August 18 or 19, Bonner and Vedros had sex, and Vedros then introduced Bonner to Arres. Bonner stated that he sold cocaine to Arres on August 24, 2005, but indicated that Vedros may have performed most of that transaction. Vedros had sex with Bonner that night. Vedros accompanied Bonner to the first two transactions with Arres but was not present after that.
     According to Bonner, he sold cocaine to Arres because of Vedros and because he was an addict. Bonner testified that he got the drugs from someone else and that he kept for himself some of the cocaine that he was supposed to give to Arres. Bonner never formally measured it, and he figured that if Arres wanted it, he would take it, and "if he didn't, he didn't." Bonner gave Arres's money to the people who provided him with the cocaine. Those people would then give him a small amount of cocaine in exchange.
     Bonner testified that he had not sold drugs in Naperville before he met Arres. However, the State was allowed to introduce impeachment evidence showing that, in 2001, Bonner was convicted in Cook County of possession of a controlled substance with intent to deliver. The record shows that Bonner was familiar with street terms for drugs and the sale of drugs.
    The jury was instructed on entrapment and found Bonner guilty. Bonner moved for a new trial, arguing  that the State failed to negate entrapment beyond a reasonable doubt. The trial court denied the motion and sentenced Bonner to 15 years in prison on each count, the terms to run concurrently. Bonner appeals.
Reasoning
 Entrapment is a statutory defense. Section 7--12 of the Criminal Code of 1961 provides:

A person is not guilty of an offense if his or her conduct is incited or induced by a public officer or employee, or agent of either, for the purpose of obtaining evidence for the prosecution of that person. However, this Section is inapplicable if the person was pre-disposed to commit the offense and the public officer or employee, or agent of either, merely affords to that person the opportunity or facility for committing  an offense.                       

The "distinction between what may and may not be done by way of entrapment" was well put in People v. Outten, 147 N.E.2d 284 (1958):

[O]fficers may afford opportunities or facilities for the commission of crime, and may use artifice to catch those engaged in criminal ventures, but entrapment constitutes a valid defense if the officers inspire, incite, persuade or lure the defendant to commit a crime which he otherwise had no intention of perpetrating. The law frowns upon the seduction of an otherwise innocent person into a criminal career but tolerates the use of decoys and various other artifices to catch the criminal.


"Entrapment requires that a defendant show both that the State improperly induced him or her to commit a crime and that he or she was not otherwise predisposed to commit the offense." ..."A defendant who raises entrapment as an affirmative defense to a criminal charge necessarily admits to committing the crime, albeit because of improper governmental inducement." "Once a defendant presents some evidence, however slight, to support an entrapment defense, the State bears the burden to rebut the entrapment defense beyond a reasonable doubt." "The question of entrapment is usually one to be resolved by the trier of fact, and it will not be disturbed on review unless the reviewing court finds that a defendant was entrapped as a matter of law." 

     There is no entrapment unless the government "incited or induced" the offense. Inducement does not lie where the government "merely affords to [the defendant] the opportunity or facility for committing an offense," which means that "entrapment does not exist as a matter of law merely because a government agent initiates a relationship leading to a drug transaction." But the inducement prong is met when the course of criminal conduct for which the defendant was convicted originated in the mind of a government agent who arbitrarily engaged in a relationship with the defendant and purposely encouraged its growth. Here, Vedros, acting as an agent of the police, did more than furnish Bonner an opportunity for illegality. When Bonner initially refused to sell drugs, Vedros solicited him "constantly." Defendant repeatedly refused. He agreed only after Vedros offered sexual favors, a tactic of known efficacy. Lesser efforts than these have been considered inducement. See Day, 279 Ill. App. 3d at 612 (inducement found where defendant refused informant's repeated requests to sell drugs and acquiesced only after he commenced a dating relationship with informant); Poulos, 196 Ill. App. 3d at 656 (defendant initially rebuffed informant but agreed to sell drugs after "15 to 20" solicitations)....We find as a matter of law that the government induced Bonner to perform the drug transactions. The next question is whether Bonner was predisposed to commit the crimes.
     Bonner argues that he was not predisposed to commit the crimes, because he adamantly refused to sell drugs until Vedros offered him sex. He further argues that his continuing drug transactions were so tainted by the initial inducement that he cannot be said to have been predisposed to undertake those sales. The State, however, points to Bonner's past drug use and willingness to continue to sell drugs to Arres, even after Vedros was not involved, as evidence that he was predisposed to commit the crimes.
    “Generally, predisposition is established by proof that the defendant was ready and willing to commit the crime without persuasion and before his or her initial exposure to government agents." "Several factors are relevant in assessing predisposition in drug cases, including the following: (1) the defendant's initial reluctance or willingness to  commit the crime; (2) the defendant's familiarity with drugs; (3) the defendant's willingness to accommodate the needs of drug users; (4) the defendant's willingness to profit from the offense; (5) the defendant's current or prior drug use; (6) the defendant's participation in cutting or testing the drugs; and (7) the defendant's ready access to a supply of drugs." Courts have also considered (8) the defendant's engagement in a course of conduct involving similar offenses; and (9) the defendant's subsequent activities. 
     Applying these factors, we find as a matter of law that Bonner was not disposed to sell drugs before Vedros became involved. Bonner was initially unwilling to transact in drugs and became willing only after Vedros's repeated requests and her eventual initiation of a sexual relationship. When he did commence selling drugs to Arres, Bonner's role in the distribution scheme was limited. He was not involved in the processing or packing of the drugs and was little more than a courier. In that role, Bonner showed unmistakable savvy but also a  lack of discipline and devotion to the trade. He obviously knew the vocabulary of drug use and trafficking. He returned Arres's phone calls quickly, offered a refund when Arres complained about the quality or quantity of the cocaine, and promised Arres that the drugs would increase in quality if Arres continued buying. On one occasion, however, Bonner delivered a $100 bag of cocaine to Arres even though Arres requested two $ 50 bags, and Bonner refused to remedy the problem. Bonner showed indifference to Arres's business in other ways as well. For instance, Bonner testified that he never formally measured the quantities of drugs that his supplier provided for delivery to Arres. Bonner also stated that he even kept for himself some of what his supplier provided for Arres. Bonner was cavalier toward the risk inherent in these practices, stating that if Arres wanted the drugs, he would take them, and "if he didn't, he didn't." There was no evidence that Bonner profited from the transactions other than by taking some of the cocaine that was due Arres and receiving some from the supplier.
     Although Bonner had an admitted history of drug use and addiction, and an older conviction of possession  with intent to deliver, there was no evidence that before Vedros became involved he was engaged in a course of conduct of similar offenses or had any desire to become a drug dealer. There was also no evidence that Bonner sold drugs to anyone else during or after the series of sales to Arres.
    Bonner was not a devoted drug dealer even after the inducement. We see no evidence that he would have been willing and able to sell drugs without the pressure applied by Vedros. To the extent that Bonner exhibited signs of a disposition to sell drugs, he did so only after he was induced by Vedros to begin the course of conduct. "[P]redisposition is necessarily determined by a defendant's willingness to participate in criminal activity before his initial exposure to government agents."                                                               
     Thus, Vedros's activities were crucial. There is no requirement that the defendant demonstrate an attempt to withdraw once induced into committing the offense. Bonner was not predisposed to sell cocaine before Vedros became involved. Any later disposition Bonner exhibited was irrelevant. Finally, we note that the State did not call Vedros as a witness to attempt to contradict any of Bonner's testimony--a factor that weighs against the State. 
    We recognize that, though Bonner is claiming entrapment with respect to transactions that occurred as late as September 30, 2005, he admitted that Vedros did not accompany him to any transactions after August 29, 2005, and there is no evidence that Vedros had sex with Bonner after August 24, 2005. The entrapment defense may, however, apply "where a defendant is prosecuted for a transaction which occurs after a series of transactions." Where the later transaction "is not an independent act subsequent to the inducement, but part of a course of conduct which was the product of the inducement," then the entrapment defense will lie with  respect to that transaction.                                                                                                                                 Holding 
    The criminal charges pertained to sales that occurred weeks after the inducement. The particular inducement here, which consisted of repeated solicitations and an eventual offer of sexual favors, was as potent as the inducement in Sherman. Like the Court in Sherman, we can identify no point at which the inducement might have lost its effect amid the cluster of transactions. We hold that all of the charged sales were the product of Vedros's inducement. We determine that Bonner was improperly induced to commit the crimes when he was not predisposed to do so. Thus, he was entrapped as a matter of law, and we reverse his convictions and sentences.
Questions for Discussion
1. Why does the Illinois appellate court conclude that Bonner was induced to sell narcotics to Arres?                                                                                                                                                             2.  Explain the court’s  finding that Bonner was not predisposed to sell narcotics.                                                                                                                                       3.  There is no evidence that Vedros “had sex” with Bonner after August 24, 2005 and she did not “accompany him to any transactions after August 29, 2005.” How can Bonner claim that he was entrapped into selling drugs on August 31, 2008 and on September 30, 2008?   

4. Do you believe that Bonner was entrapped into drug trafficking?                                                                                                                      5. Was Bonner entrapped under the objective test? 

6.  Should the charges be dismissed against a “guilty” defendant because a court finds that the defendant was entrapped.
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Stephens, J.

¶ 1 Joshua Frank Lee Harvill challenges his conviction for unlawful delivery of cocaine, arguing that he produced sufficient evidence at trial to entitle him to a jury instruction on the defense of duress. The trial court refused to give the duress instruction on the ground that evidence of an explicit threat was necessary, whereas Harvill's evidence showed only an implicit threat. Because this was an error of law and was not harmless, we reverse the court below and remand for a new trial.

¶ 2 Joshua Frank Lee Harvill sold cocaine to Michael Nolte in a controlled buy organized by the Cowlitz County Sheriff's Office. Harvill was arrested after the transaction and charged with unlawful delivery of cocaine. At trial, Harvill admitted his participation in the transaction and relied solely on the defenses of duress and entrapment. Specifically, Harvill claimed that he sold cocaine to Nolte because he feared that, if he did not, Nolte would hurt him or his family.

¶ 3 Harvill testified that he received 9 or 10 calls from Nolte in the days leading up to the controlled buy in which Nolte insisted that Harvill get Nolte some cocaine. Nolte would say, "You gotta get me something," or "You better get me some cocaine," and his tone was aggressive. But, Harvill could not recall Nolte ever saying "or else" or words to similar effect.  Harvill received four more calls on the day of the transaction, the last two while he was at Chuck E. Cheese's restaurant with his family.  Harvill claimed that he was afraid that Nolte would immediately come to Chuck E. Cheese's and drag him or one of his family members outside and hurt one of them if Harvill refused to get Nolte some cocaine. He denied that he sold cocaine otherwise. 

¶ 4 Harvill and Nolte had known each other for several years.  Nolte was 5 feet 10 inches and weighed 200 pounds.  Harvill was 5 feet 5 inches and weighed about 140 pounds. VRP (Jan. 4, 2007) at 20. Harvill was afraid of Nolte, he testified, because he saw Nolte daily at work, where Nolte would brag about how he had once smashed another man's head with a beer bottle, causing brain damage.  Harvill also knew that Nolte had previously grabbed a gun from another man and then stabbed him. Nolte and Harvill's brother had wrestled once and Nolte nearly broke Harvill's brother's arm. Harvill asserted that Nolte used steroids and that he feared what Nolte was capable of. 

¶ 5 Harvill requested a jury instruction on duress, so that he could argue the defense during closing argument.. The trial court denied the instruction on the ground that Nolte never voiced any actual threat to Harvill.  Rather, Harvill's fear of Nolte stemmed from his knowledge about Nolte's behavior, which the trial court held was insufficient to establish duress as a matter of law. . Harvill objected, arguing that he had perceived Nolte's requests for drugs as a threat: if he refused to get Nolte drugs, Nolte would come to Chuck E. Cheese's and hurt him or his family.  This was enough, Harvill claimed, to present the issue of duress to the jury. The trial court adhered to its initial holding rejecting the duress instruction. However, the court allowed Harvill to present closing argument connecting the evidence of Harvill's fear of Nolte to his entrapment defense.. Harvill did so. .

¶ 6 The jury convicted Harvill, and he appealed. Harvill, The Court of Appeals assumed, without deciding, that the trial court erred by refusing the duress instruction but concluded that any error was harmless.  The Court of Appeals reasoned that, in rejecting Harvill's argument that Nolte induced him to participate in the crime (entrapment), the jury necessarily rejected the argument that Nolte compelled Harvill to participate by threat or  use of force (duress).. We granted review, 

¶ 7 Duress is an affirmative defense that must be established by a preponderance of the evidence. The defendant must prove that

(a) he participated in the crime under compulsion by another who by threat or use of force created an apprehension in his mind that in case of refusal he or another would be liable to immediate death or immediate grievous bodily injury; and (b) such apprehension was reasonable upon his part; and (c) he would not have participated in the crime except for the duress involved.

¶ 9 The trial court denied Harvill's request for a duress instruction on the ground that there was no actual "threat." (allowing a duress defense only if the defendant "participated in the crime under compulsion by another who by threat or use of force, created an apprehension. . . ." In this context, "threat" means "to communicate, directly or indirectly the intent . . . [t]o cause bodily injury in the future to the person threatened or to any other person." RCW 9A.04.110(27)(a). According to the trial court, Nolte never communicated any intent to do Harvill harm, and Harvill's fear, based on general knowledge about Nolte's past behavior, did not constitute a "threat" under the duress statute. Harvill counters that he perceived Nolte's requests for drugs as threats—that is, as indirect communications of Nolte's intent to harm Harvill if he did not supply Nolte with drugs—and that his perception of a threat, if reasonable, was enough to allow him to argue the duress defense.

¶ 10 The question comes down to whether the duress statute requires an explicit threat or whether an implicit threat that arises from the circumstances will suffice. At trial and again on appeal, the State emphasized that Nolte never told Harvill to get him drugs "or else," arguing that the absence of this phrase or similar words confirms that no express or implied threat occurred.. But, the lack of an "or else" proves only that there was no direct threat. The statutory definition of threat sweeps more broadly. See RCW 9A.04.110(27) (defining "threat" as "to communicate, directly or indirectly the intent . . . [t]o cause bodily injury" (emphasis added)). Determining what counts as an indirect communication of intent to cause physical harm depends on the totality of the circumstances.

¶ 11 Williams illustrates this point. Williams was charged with welfare fraud when she failed to report her abusive, live-in boyfriend's income to the Department of Social and Health Services (DSHS).. She argued that her boyfriend had ordered her not to disclose his income to DSHS, and she feared he would severely hurt her or her children if she disobeyed him.. The trial court rejected her request for a duress instruction because, as her boyfriend frequently left town for his work, the threat of harm to Williams was not "immediate" under the statute.. We reversed, holding that "the duress statute does not require that it actually be possible for the harm to be immediate. Rather, it directs the inquiry at the defendant's belief and whether such belief is  reasonable." Because Williams testified that she believed the threat was of immediate harm and had expert testimony suggesting that such a belief was reasonable, the immediacy of the harm was a jury question. 

¶ 12 There was no discussion in Williams of whether Williams's boyfriend ever explicitly threatened to hurt her or the children if she reported his income, but the opinion suggests that an explicit threat was not required. We held that Williams should be able to present testimony that, based on her interactions with and knowledge about her boyfriend, she reasonably perceived his words and actions as an implicit threat. Moreover, were an explicit threat necessary to support a duress defense, Williams's expert testimony about her perception of harm if she disobeyed her boyfriend would have been irrelevant: the evidence would have revealed on its face whether Williams's boyfriend had physically or verbally threatened her. The reasoning in Williams therefore suggests that proof of duress can be based on a perception of harm in light of a history between the actors. 

¶ 14 Properly defining "threat" to include both explicit and implicit threats serves the purpose of the duress statute. The statute is concerned with the "lesser of two evils." Faced with danger to his or another's safety, the defendant is excused for choosing the lesser evil of perpetrating a crime, unless the crime involves killing an innocent person, which is never the lesser of two evils. This purpose applies with equal force to direct threats, arising from overtly threatening words or physical intimidation, and to indirect threats, arising from other conduct and circumstances. So long as the defendant's perception of the implicit threat is reasonable under the circumstances, he is put to the choice between two evils through no fault of his own and should be allowed to argue the defense.

¶ 15 The cases relied on by the trial court and the State do not support a contrary view. The trial court relied on   State v. Harris, 357 P.2d 718 (1960)  in which we rejected a duress defense because the defendant had not been threatened.

[D]uress is a defense only where it is shown that the threats of one person have created in the mind of another a reasonable apprehension of instant death or grievous bodily harm. "Mere fear or threat by another is not sufficient to constitute a defense."

 As the court's language shows, Harris involved the complete absence of a threat. Harris's counsel suggested that the defendant did not know about the prison escape until 20 minutes before it occurred and had only acquiesced in it because he feared reprisal from the escapees if he did not. here was no evidence of any threat, implicit or otherwise, that prompted the defendant's fear. See id. Harris is thus distinguishable. Harvill testified at length to the history, circumstances, and conduct that gave rise to his perception of Nolte's words as conveying an implicit threat. His testimony was in part corroborated by Nolte's testimony.

¶ 17 In sum, the trial court appeared to reject Harvill's duress instruction because Nolte never explicitly threatened Harvill. But there is no legal authority that requires a "threat" to be an explicit threat. The text, history, policy, and judicial interpretations of the duress statute indicate that an implicit threat arising indirectly from the circumstances can suffice to establish a threat. Accordingly, we hold that the trial court abused its discretion when it refused Harvill's duress instruction based on an erroneous view of the law. 

¶ 18  Assuming error, the Court of Appeals nevertheless affirmed Harvill's conviction because it held that the trial court's error was harmless. It reasoned that, in rejecting Harvill's entrapment defense, the jury necessarily would have rejected Harvill's duress defense. This conclusion is unsupported. ..Irrespective of any finding on entrapment, the jury could have found Harvill not guilty on the basis of duress because he testified that he reasonably perceived Nolte's requests for drugs as an implicit threat, and Nolte's testimony substantiated important facts underlying Harvill's testimony. Whether Harvill's fear was reasonable and whether he would have sold cocaine to Nolte absent his fear was at the heart of the parties' contest below. Perhaps the jurors would have dismissed Harvill's testimony as a patent fiction, but the trial court's failure to instruct them on duress never gave them that chance. We decline to consider this error harmless. 

¶ 19 The trial court abused its discretion by refusing to instruct the jury on the duress defense. Harvill presented sufficient evidence of fear arising from an implicit threat, and the jury should have had the opportunity to decide if this fear was reasonable and if Harvill would have sold cocaine to Nolte absent the threat. We reverse the Court of Appeals' decision affirming Harvill's conviction and remand for a new trial.

CHAPTER NINE
ENTRAPMENT

WAS BRADLEY ENTRAPPED UNDER THE OBJCTIVE TEST?

BRADLEY V. DUNCAN

315 F.3D 1091 (9th Cir. 2002).

Ferguson, J.

Issue
Warden William A. Duncan ("the State") appeals the District Court's conditional grant of Defendant/Petitioner Gary Bradley's ("Bradley")petition for a writ of habeas corpus challenging his conviction on the grounds that the state trial court's refusal to instruct the jury on the defense of entrapment violated his federal due process rights.  

Facts
Defendant/Appellee Gary Bradley ("Bradley") was arrested and charged with one count of selling cocaine in violation of California Health and Safety Code section 11352(a). Bradley's only defense at trial was that he was entrapped by the police into committing the offense.
     Bradley admitted that he facilitated the sale of cocaine, but testified that his sole purpose was to help an unwitting police agent, Jose de Jesus Flores, who was suffering greatly due to drug withdrawal. At the close of evidence, the defense … requested an entrapment instruction. This time, the trial court denied the request without explanation.
      Not surprisingly, the jury found Bradley guilty. He was sentenced to twenty-five years to life imprisonment pursuant to California's "three strikes" provisions.  His prior convictions were for a 1980 and 1988 burglary. The state claims that Bradley did not present sufficient evidence to deserve an instruction on entrapment. Its reasoning is simply fallacious.                                                                                                                        
    On January 8, 1996, while conducting an undercover narcotics operation, Officers Servando Pena and Melissa Town observed Jose de Jesus Flores standing on the sidewalk. Officer Pena pulled the unmarked car over and motioned for Flores to approach the car. Flores came over to the car, smelling of alcohol. Officer Pena asked Flores if he could "hook" him up with twenty dollars worth of cocaine. Flores stated that he did not have any, but he would take the officers to obtain drugs. Flores got into the car and directed Officer Pena to drive toward a particular intersection, but he did not state that he was looking for any specific person.
       Officer Pena knew something was wrong with Flores and believed that he was going through drug withdrawal. Flores was pale and shaking, his head kept moving back and forth, and he said he desperately needed cocaine.  As they approached the intersection, Flores spotted Bradley, whom he had previously seen in passing, and called out for him to stop. Flores told Officer Pena to pull over, exited the vehicle, and vomited audibly in front of the officers and Bradley. Moments later, he approached Bradley.
     Bradley observed that Flores was going through withdrawals -- he looked "pinkish, yellowish, sick"; he smelled like vomit; he was "tweaking and twitching"; and he was "shaking, like . . . a junky dude." Flores implored him to help him "get something." Bradley asked him what he meant, and Flores responded "I'm hurting. I need a fix." Flores begged Bradley for drugs, asking repeatedly "Can you help me?" Flores told Bradley he was ill and appealed to him saying, "Please, please, big man, would you help me out?"
     Bradley finally agreed but told Flores to wait, stating: "I have to go see because I don't, you know, do it. I know people up and down the street that does it, but I don't do it." Bradley then rode his bicycle up the street where drug dealers congregated. The officers and Flores followed him in the vehicle. When they reached the designated intersection, Flores gave Bradley the officers' twenty-dollar bill. However, Bradley did not locate anyone selling drugs and returned the money.
      Bradley then proceeded homeward on his bicycle, but he stopped upon observing co-defendant Tyrone Jennings walking towards a liquor store. Bradley caught up with Flores and the officers and told them to meet him at the liquor store. Bradley obtained twenty dollars from the officers, exchanged it for cocaine from Jennings, and delivered the cocaine to the officers and Flores. Bradley was arrested minutes later. No drugs were found on his person. 

Reasoning
     The purpose of the entrapment defense is to deter impermissible police conduct.. In adopting an objective test of entrapment, the California Supreme Court reasoned, "the function of law enforcement manifestly 'does not include the manufacturing of crime.'"  It is permissible for the police to offer "the simple opportunity to act unlawfully," by the use of decoys or otherwise.  However, "it is impermissible for the police or their agents to pressure the suspect by overbearing conduct such as badgering, cajoling, importuning, or other affirmative acts likely to induce a normally law-abiding person to commit the crime." It is also impermissible for the police or their agents to conduct themselves in a manner that would induce a normally law-abiding person "to commit the act because of friendship or sympathy, instead of a desire for personal gain or other typical criminal purpose." 
     The defendant is entitled to an entrapment instruction if he presents sufficient evidence for a reasonable jury to conclude that he was   entrapped…. In this case, the California Court of Appeal found that Bradley was not entitled to an entrapment instruction under California law….
    The California Court of Appeal's decision was unreasonable in light of the record. The court characterized the police conduct as "an ordinary, run-of-the-mill, undercover drug operation in which a decoy was used." In so doing, it stated that "neither officer badgered, cajoled, nor did any other affirmative act likely to induce a normally law-abiding person to commit the  crime."
     Although the California Court of Appeal was correct that neither Officer Pena nor Officer Town badgered, cajoled, or importuned Bradley personally, their decoy did. The court overlooked Flores' actions in determining that the facts did not support an entrapment instruction. Yet, a decoy who is manipulated by the police also constitutes a police agent "for purposes of the entrapment defense, even [if] the third party remains unaware of the law enforcement object." 
     Flores, the unwitting police agent, targeted Bradley individually and begged him for drugs. Flores' appeal, "Please, please, big man, would you help me out?" -- despite Bradley's statements that he neither had drugs nor sold them -- could certainly be found by a jury to constitute "badgering" or "cajoling." … In light of the urgency of Flores' requests, his conduct also constituted "importuning" in the ordinary meaning of the term. (defining "importune" as "to press or urge with . . . unreasonable requests").
     Moreover, the California Court of Appeal's determination that the police merely offered the opportunity to act illegally was unreasonable in light of the record. Officers Pena and Town chose as their "hook" a drug addict who was going through withdrawals and was very ill. This was not a case in which the police merely used an underage decoy to purchase alcohol or to respond to an ad soliciting sex with a female of any age. This was a case in which the police used a decoy whose physical suffering would appeal to the sympathies of most people.
       Second, the California Court of Appeal failed to resolve its doubts as to whether a normally-law-abiding person would have been induced to commit the crime out of sympathy for Flores in favor of Bradley. The court denied Bradley's claim, reasoning that "the average person would not . . . purchase illegal drugs to aid a stranger, even if the stranger appeared to be a drug addict going through withdrawal." What a normally-law-abiding person would do under the circumstances should have been left to the jury. A reasonable jury could find that a normally-law-abiding person would feel sympathy for Flores in his desperate state and decide to help him obtain drugs to relieve his suffering.
    The Court of Appeal compounded its error by speculating that a normally-law-abiding person confronted by an evidently  ill drug-addicted stranger in the throes of withdrawal would not purchase drugs for Flores, but would opt for a legal alternative. Of course, calling the police is an alternative to acquiescing in illegal activity, and it is conceded that taking a drug addict to a clinic is preferable to enabling his drug addiction. But one could always speculate about a legal alternative to the illegal action ultimately taken. 
      A normally-law-abiding person does not always take the high road in the face of pressures or inducements by the police or their agents. As Justice Frankfurter observed in Sherman: "Human nature is weak enough and sufficiently beset by temptations  without government adding to them and generating crime."  The state ignores the purpose of the entrapment defense, which is to curb unsavory police conduct. Instead of focusing on the impermissible police conduct, the state chooses to blame Bradley and to point out what he should have done differently. This argument is circuitous and leaves no situation where the defendant can assert entrapment as a defense.
    Moreover, in faulting Bradley for failing to call the police or take Flores to a treatment center, the state turns a blind eye to the fact that the officers did not do so either. Not only did the officers in this case fail to help Flores, they isolated him from any potential assistance, using him as a decoy and then arresting him as a co-defendant in this case. If anyone in this case had a duty to assist Flores, it was the officers, not Bradley. This is especially true because Bradley was on a bicycle (and could not transport Flores anywhere), whereas the officers were in a vehicle and had control over Flores as a passenger. However, instead of taking him to get help, the officers decided to exploit Flores' addiction as a tool to induce another person's participation in a drug sale. 
    The failure to instruct the jury on entrapment deprived Bradley of his due process right to present a full defense. …Bradley testified …that he bought the cocaine for Flores and explained that he did so out of concern for Flores' well-being and sympathy for his plight. At the second trial, the prosecution read Bradley's testimony into the evidence.
     During closing argument, the prosecutor pointed to the portion of the record in which Bradley had confessed to the crime. He admonished the jury not to consider the evidence that Bradley had acted as a "Good Samaritan" or that he had committed the crime out of sympathy for Flores. He also reminded the jury of the court's instruction not to acquit on the basis of "sympathy" for Bradley. Defense counsel argued that the officers' "tactics" of manipulating a drug addict going through withdrawals was "despicable" and is not "something that should be done." However, because of the court's  refusal to instruct on entrapment, he could not point to a legal grounds on which the jury could acquit Bradley if it agreed. 
Holding
As aforementioned, Bradley presented ample evidence supporting the giving of the entrapment instruction. …[T]he failure to so instruct had a substantial and injurious effect on the jury verdict. A guilty verdict was the result. …
Graber, J. dissenting

Here, there was no substantial evidence to support entrapment instructions. This was an ordinary, run-of-the-mill, undercover drug operation in which a decoy was used. The officers used Flores as a "hook" in locating a source for cocaine; [Petitioner] expressed his willingness to assist in finding cocaine, and [Petitioner] took actions toward accomplishing that goal. He located a source for the drugs and exchanged money for the drugs. The police did not conduct themselves improperly. Neither officer badgered, cajoled, nor did any other affirmative act likely to induce a normally law-abiding person to commit the crime. [Petitioner] was simply offered the opportunity to commit the crime.  The average person would not, as [Petitioner] contends, purchase illegal drugs to aid a stranger, even if the stranger appeared  to be a drug addict going through withdrawal. . . . 
    "In California, the test for entrapment focuses on the police conduct and is objective." To be entitled to an instruction on entrapment, a defendant must present substantial evidence that "the conduct of the law enforcement agent [was] likely to induce a normally law-abiding person to commit the offense."  The law "presumes that such a person would normally resist the temptation to commit a crime presented by the simple opportunity to act unlawfully."  The question is whether "the police or their agents . . . pressured the suspect by overbearing conduct such as badgering, cajoling, importuning, or other affirmative acts likely to induce a normally law-abiding person to commit the crime."  "The rule is clear that ruses, stings, and decoys are permissible stratagems in the enforcement  of criminal law, and they become invalid only when badgering or importuning takes place to an extent and degree that is likely to induce an otherwise law-abiding person to commit a crime." An appeal to a defendant's sympathy by police can result in entrapment but only if that appeal would cause the "normally law-abiding person" to turn to crime.. Whether the police conduct at issue constitutes entrapment is "judged by the effect it would have on a normally law-abiding person situated in the circumstances of the case at hand." 
    Viewed in the light most favorable to Petitioner, the evidence shows that he was approached by a police decoy who was demonstrating overt signs of drug withdrawal. The decoy vomited just before approaching Petitioner, smelled like vomit, appeared "pinkish, yellowish, sick," and was "tweaking and twitching." The decoy asked Petitioner to "get something" and to help him get a fix because he was hurting. He repeatedly told Petitioner that he was really ill and needed drugs. Petitioner had seen the decoy before, but did not know him. Nevertheless, Petitioner decided  to purchase drugs and provide them to the decoy.
     It is clear that the decoy's withdrawal symptoms appealed to Petitioner's sympathy and, I expect, would appeal to the sympathy of nearly every normally law-abiding person. However, that fact, standing alone, is insufficient to permit an entrapment defense under California law. Instead, the appeal to sympathy must have been to an extent and degree that were likely to cause a normally law-abiding person to buy or sell drugs. As the California Court of Appeal permissibly and reasonably concluded, a normally law-abiding person confronted by an ill, drug-addicted stranger (or casual acquaintance) in the throes of withdrawal -- like the decoy in this case -- would not respond by providing illegal drugs to him. That conclusion is particularly reasonable in view of the fact that there are several obvious lawful alternatives available to help a manifestly ill person, such as calling 911 or taking the person to a clinic. …
 Questions for Discussion                                                                                                                1. What is the legal test for entrapment in California?                                                                        2. Compare and contrast the arguments in the majority and dissenting opinions .
3   How would this case be decided under the predisposition test?                                                    4. What were the police attempting to accomplish in directing Flores to purchase narcotics?.

CHAPTER NINE


MISTAKE OF LAW

SHOULD THE PARENTS BE PERMITTED TO OFFER A MISTAKE OF LAW DEFENSE TO THE MANSLAUGHTER OF THEIR INFANT CHILD? 

COMMONWEALTH V. TWITCHELL

617 N.E.2d 609 Wilkins, J. 1993

Opinion by: Wilkins, J.

Issue

  David and Ginger Twitchell appeal from their convictions of involuntary manslaughter in connection with the April 8, 1986, death of their two and one-half year old son Robyn. Robyn died of the consequences  of peritonitis caused by the perforation of his bowel which had been obstructed as a result of an anomaly known as Meckel's diverticulum. There was evidence that the condition could be corrected by surgery with a high success rate.  The defendants’ claim that the judge improperly ruled that they could not rely a mistake of law defense.                                                                                         Facts
The defendants are practicing Christian Scientists who grew up in Christian Science families. They believe in healing by spiritual treatment. During Robyn's five-day illness from Friday, April 4, through Tuesday, April 8, they retained a Christian Science practitioner, a Christian Science nurse, and at one time consulted with Nathan Talbot, who held a position in the church known as the "Committee on Publication." As a result of that consultation, David Twitchell read a church publication concerning the legal rights and obligations of Christian Scientists in Massachusetts. That publication quoted a portion of G. L. c. 273, § 1… which, at least in the context of the crimes described  in that section, accepted remedial treatment by spiritual means alone as satisfying any parental obligation not to neglect a child or to provide a child with physical care. The “Committee on Publications” for each state is a one-person committee authorized by the church’s founder, Mary Baker Eddy, to explain Christian Science to the community and to give to practitioners. We shall subsequently discuss this statute in connection with the defendants' claim, rejected by the trial judge, that the spiritual treatment provision in G. L. c. 273, § 1, protects them from criminal liability for manslaughter. 
     The spiritual treatment provision read: “A child shall not be deemed to be neglected or lack proper physical care for the sole reason that he is being provided remedial treatment by spiritual means alone in accordance with the tenets and practice of a recognized church or religious denomination by a duly accredited practitioner thereof.” G.L.c. § 1 (1992 ed.).

      We need not recite in detail the circumstances of Robyn's illness. The jury would have been warranted in concluding that Robyn was in considerable distress and that, in the absence of their belief in and reliance on spiritual treatment, the parents of a child in his condition would normally have sought medical treatment in sufficient time to save that child's life. There was also evidence that the intensity of Robyn's distress ebbed and flowed, perhaps causing his parents to believe that prayer would lead to the healing of the illness. On the other hand, the jury would have been warranted in finding that the Twitchells were wanton or reckless in failing to provide medical care for Robyn, if parents have a legal duty to provide a child with medical care in such circumstances and if the spiritual treatment provision of G. L. c. 273, § 1, did not protect them from manslaughter liability.                                                                                                                          Reasoning
We shall conclude that parents have a duty to seek medical attention for a child in Robyn's circumstances, the violation of which, if their conduct was wanton or reckless, could support a conviction of involuntary manslaughter and that the spiritual healing provision in G. L. c. 273, § 1, did not bar a prosecution for manslaughter in these circumstances. We further conclude, however, that special circumstances in this  case would justify a jury's finding that the Twitchells reasonably believed that they could rely on spiritual treatment    without fear of criminal prosecution. This affirmative defense should have been asserted and presented to the jury. Because it was not, there is a substantial risk of a miscarriage of justice in this case, and, therefore, the judgments must be reversed.
     The Commonwealth presented its case on the theory that each defendant was guilty of involuntary manslaughter because the intentional failure of each to seek medical attention for their son involved such "a high degree of likelihood that substantial harm will result to" him as to be wanton or reckless conduct. ur definition of involuntary manslaughter derives from the common law. A charge of involuntary manslaughter based on an omission to act can be proved only if the defendant had a duty to act and did 
      We …consider the impact, if any, of G. L. c. 273, § 1, on this case. The defendants argue that the spiritual treatment provision in § 1 bars any involuntary manslaughter charge against a parent who relies, as they did, on spiritual treatment and who does not seek medical attention for his or her child, even if the parent's failure to seek such care would otherwise be wanton or reckless conduct. We disagree.
    Section 1 of G. L. c. 273 provides no complete protection to a parent against a charge of involuntary manslaughter that is based on the parent's wanton or reckless failure to provide medical services to a child. [T]he principle underlying involuntary manslaughter is the Commonwealth's "interest that persons within its territory should not be killed by the wanton and reckless conduct of others." It is unlikely that the Legislature placed the spiritual treatment provision in § 1 to provide a defense to, or   to alter any definition of  common law homicide. There is no history to § 1 that suggests that the spiritual treatment provision carries any message beyond § 1 itself.  The act that added the spiritual treatment provision was entitled "An Act defining the term 'proper physical care' under the law relative to care of children by a parent." The amendment's concern seems focused on the subject matter of § 1 and certainly was not directed toward changing the common law of homicide. Indeed, that was the view expressed at the time by a representative of the Christian Science Church.
    The defendants argue that the failure to extend the protection of the spiritual treatment provision to them in this case would be a denial of due process of law because they lacked "fair warning" that their use of spiritual treatment could form the basis for a prosecution for manslaughter. Fair warning is part of the due process doctrine of vagueness, which "requires that a penal statute define the criminal offense with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement." Many fair warning challenges involve statutes that are unconstitutionally vague on their face, such as vagrancy statutes. Even if a statute is clear on its face, there may not be fair warning in the circumstances of particular defendants. The defendants here argue that they have been denied fair warning in three different ways. ...
     There is no mixed signal from the coexistence of the spiritual treatment provision and the common law definition of involuntary manslaughter. The spiritual treatment provision protects against criminal charges of neglect and of willful failure to provide proper medical care and says nothing about protection against criminal charges based on wanton or reckless conduct. The fact that at some point in a given case a parent's conduct may lose the protection of the spiritual treatment provision and may become subject to the application of the common law of homicide is not a circumstance that presents a due process of law "fair warning" violation. 
     The defendants argue that they were misled by an opinion of the Attorney General that caused them to conclude that they were protected by the spiritual treatment provision. The claim is that their manslaughter convictions violated their due process right to fair warning because they were entrapped for "exercising a privilege which the State clearly had told [them] was  available. There is, however, no evidence to support the contention that they relied directly on that opinion or that they knew of the Attorney General's opinion. Indeed it does not appear that the defendants made any argument to the trial judge that they relied on an official interpretation of the law. 14
     In May, 1975, the Attorney General gave an opinion on a number of topics to the deputy director of the Office for Children. The relevant portion of that opinion  answers a general question "whether parents who fail to provide medical services to children on the basis of religious beliefs will be subject to prosecution for such failure."  A reasonable person not trained in the law might fairly read the Attorney General's comments as being a negative answer to the general question whether in any circumstances such parents may be prosecuted. It is true that the answer comes to focus on negligent failures of parents, and we know that wanton or reckless failures are different. But an answer that …issues no caveat concerning homicide charges, invites a conclusion that parents who fail to provide medical services to children on the basis of religious beliefs are not subject to criminal prosecution in any circumstances.
     Although the Twitchells were not aware of the Attorney General's opinion, they knew of a Christian Science publication called "Legal Rights and Obligations of Christian Scientists in Massachusetts." The defense offered the publication in evidence. The judge held a hearing on the question whether to admit that portion of the publication which concerned the furnishing of proper physical care to a child and which David Twitchell had read on the Sunday or Monday before Robyn's death. The judge excluded the evidence, and, although the defendants objected at trial, they have not argued to us that the exclusion was error. The relevant portion of the publication, after quoting G. L. c. 273, § 1, added, repeating, precisely but without citation, a portion of the Attorney General's opinion, that this criminal statute "expressly precludes imposition of criminal liability as a negligent parent for failure to provide medical care because of religious beliefs. But this does not prohibit the court from ordering medical treatment for children."  There is no mention of potential criminal liability for involuntary manslaughter.
     Although we have held that the law of the Commonwealth was not so unclear as to bar the prosecution of the defendants on due process of law principles, the Attorney General's opinion presents an additional element to the fairness assessment. It is obvious that the Christian Science Church's publication on the legal rights and obligations of Christian Scientists in Massachusetts relied on the Attorney General's 1975 opinion. That opinion was arguably misleading because of what it did not say concerning criminal liability for manslaughter. If the Attorney General had issued a caveat concerning manslaughter liability, the publication … would have referred to it in all reasonable likelihood. Nathan Talbot, who served as the Committee on Publication for the church and with whom the Twitchells spoke on the Sunday or Monday before Robyn's death, might well have given the Twitchells different advice.
    Although it has long been held that "ignorance of the law is no defence," there is substantial justification for treating as a defense the belief that conduct is not a violation of law when a defendant  has reasonably relied on an official statement of the law, later determined to be wrong, contained in an official interpretation of the public official who is charged by law with the responsibility for the interpretation or enforcement of the law defining the offense.. Federal courts have characterized an affirmative defense of this nature as "entrapment by estoppel." "Entrapment by estoppel has been held to apply when an official assures a defendant that certain conduct is legal, and the defendant reasonably relies on that advice and continues or initiates  the conduct."  The defense rests on principles of fairness grounded in Federal criminal cases in the due process clause of the Fifth Amendment to the United States Constitution.. The defense generally involves factual determinations based on the totality of the circumstances attending the prosecution although the authority of the government official making the announcement is obviously a question of law.
     The Twitchells were entitled to present such an affirmative defense to the jury. The Attorney General was acting in an area of his official responsibilities. He is the chief law officer of the Commonwealth, with the power to set a unified and consistent legal policy for the Commonwealth. He is statutorily empowered to "give his opinion upon questions of law submitted to him" by the executive branch or the Legislature. Whether a person would reasonably conclude that the Attorney General had ruled that § 1 provided protection against a manslaughter charge is a question of fact. Whether the defendants in turn reasonably relied on the church's publication and on the advice of the Committee on Publication, assuming   that the construction of the Attorney General's opinion was reasonable, also presents questions of fact. …In the resolution of these factual questions, the relevant portion of the Attorney General's opinion and the relevant portion of the church's publication will be admissible. The jury should also be advised of the terms of the spiritual treatment provision of § 1.                                         Holding
 The Twitchells were entitled to present such an affirmative defense to the jury…. The issue was one that, if presented to them, could well have changed the jury's verdicts. Evidence showed that the defendants were deeply motivated toward helping their child, while at the same time seeking to practice their religion within the limits of what they were advised that the law permitted. The issue of their reliance on advice that had origins in the Attorney General's opinion should have been before the jury. Therefore the failure to present the affirmative defense to the jury, along with the relevant portion of the church's publication which the judge excluded, created a substantial risk of  a miscarriage of justice requiring that we reverse the convictions, even in the absence of a request for jury instruction on the subject. For these reasons, the judgments must be reversed, the verdicts must be set aside, and the cases remanded for a new trial, if the district attorney concludes that such a prosecution is necessary in the interests of justice. 17

Nolan, J., dissenting 

The court today sets forth certain unimpeachable propositions. Among the more relevant such propositions is that the spiritual treatment provisions of   G. L. c. 273, §1 (1992 ed.), are no defense to common law manslaughter, the subject of the indictments in these cases.
     The Attorney General's opinion refers to the spiritual treatment provisions of the statute and deals exclusively with negligence ("failure" to provide). The Attorney General's opinion does not reach homicide charges against parents and for this reason, the court is improperly straining in concluding that the opinion might be read in a manner that "invites a conclusion that parents who fail to provide medical services to children on the basis of religious beliefs are not subject to criminal prosecution in any circumstances."   The defendants were not even aware of the opinion  of the Attorney General and they relied entirely on the church's publication. However, even this publication does not exclude criminal liability for common law manslaughter.                                                                                                                        Questions for Discussion

1. What is the factual  basis for a charging the Twitchell’s with manslaughter?                                                                                    2.  Explain the legal claim on which they base their appeal.                                                                                                               3.  Summarize the decision of the Supreme Judicial Council of Massachusetts.                                                                               4.   Do you agree with the dissent that the judge acted properly in ruling that the defendants were not entitled to rely on a  reasonable mistake of law defense?
CHAPTER NINE

ENTRAPMENT

Was Farley entrapped into purchasing child pornography?

Farley v. State, 848 So. 2d 393 (Fla. Dist. Ct. App. 2008), Per Curiam

Issue

Following the trial court’s denial of Michael Farley’s (“Farley”) motions to dismiss . . . Farley pled “no contest” to three counts of sexual performance by a child. . . . He reserved his right to appeal . . . on the basis of subjective entrapment as a matter of law and substantive due process/objective entrapment.

Facts

Farley’s case was precipitated by an unrelated investigation in Texas. In 2000, a husband and wife were arrested in Dallas on child pornography offenses stemming from their sexually oriented Internet business. During the related investigation, a database including a list of names, addresses, e-mail addresses, and credit card information was uncovered. There was no evidence of how or why the list was created and no evidence that anyone appearing on the list ever purchased child pornography from the business. As even the prosecution admitted, the list could have been stolen or purchased, or it could have been entirely innocent.

Texas law enforcement compiled a list of Florida names and addresses from the database and forwarded it to the Broward County Sheriff’s Office LEACH Taskforce (“LEACH”). Farley’s name, address, e-mail address, credit card number, and other personal information were included on this list. LEACH cross-checked the names on the list with a list of registered sex offenders and Farley was not listed. LEACH conducted no further inquiry into Farley’s background.

LEACH decided to conduct a reverse sting targeting individuals on the list compiled by the Texas authorities. LEACH sent a spam e-mail to every address on the list with an advertisement in excess of 300 words soliciting patrons for a fictitious business, “providers4you.com.” The e-mail indicated the business could assist adult customers in obtaining taboo, over-the-edge, extreme, intense, and hard-to-find, sexual material. The e-mail also contained repeated assurances that communications and transactions with the business would be protected from governmental interference.

Farley received the spam e-mail; he had no prior contact with LEACH, had made no request for the e-mail, and only received the e-mail because he was on the list provided by Texas law enforcement. The e-mail suggested that Farley should connect to the business’s Web site, which included several Web pages. Some of the assertions made on these pages included that the business does not offer “normal” adult materials, that no request is too bizarre or taboo, and additional assurances of protection from governmental interference. In fact, upon reviewing the Web pages, one can count no fewer than ten instances in which protection from governmental interference is either expressly promised or strongly intimated.

The Web site provided a service for customers to submit information about themselves and their preferences for matching with suppliers. Farley inputted a request for specific pictures of teenage boys. LEACH Detective Bob DeYoung (“DeYoung”) received Farley’s request and sent a reply e-mail indicating the request had been forwarded to supplier Stephen Hall (“Hall”), DeYoung’s fictitious alter ego. Hall then sent Farley an e-mail requesting more specific details regarding Farley’s preferences.

An escalating e-mail exchange ensued between Farley and Hall. Farley provided more details about his preferences in two e-mails. Hall asked Farley to respond with even more specificity. Farley provided more information. Only after this inquisition, in which Farley was asked to provide increasingly explicit details about his desires, was he e-mailed an order form. The form listed products featuring underage boys, all of which were invented by Hall/DeYoung.

Farley ordered three VHS cassettes to be paid C.O.D. DeYoung and LEACH arranged for a controlled delivery of the order to Farley’s residence. LEACH prepared three VHS cassettes by dubbing previously seized materials and labeling the tapes with the titles requested by Farley. A postal inspector acting as a letter carrier delivered the tapes to Farley. Farley accepted the tapes and paid cash. Twenty minutes later, he was arrested.
Reasoning

With these facts in mind, we turn to Farley’s assertion that the trial court erred in denying his motion to dismiss on the basis of subjective entrapment as a matter of law, and substantive due process/objective entrapment. The defense of subjective entrapment is statutorily defined in Florida. See Florida Statutes section 777.201 (2002). The test for subjective entrapment in Florida was developed in Munoz v. State, 629 So. 2d 90 (Fla. 1993). Three questions must be answered under the test to establish a subjective entrapment defense: (1) whether a government agent induced the defendant to commit the crime charged; (2) whether the defendant was predisposed to commit the crime charged; and (3) whether the entrapment defense should be evaluated by the jury.

Turning to the first question, inducement is defined as:

Any government conduct creating a substantial risk that an otherwise law-abiding citizen would commit an offense, including persuasion, fraudulent representations, threats, coercive tactics, harassment, promises of reward, or pleas based on need, sympathy or friendship.

     In Beattie v. State, 636 So. 2d 744 (Fla. Dist. Ct. App. 1993), inducement was found based on events stemming from a newspaper advertisement. U.S. Customs placed an advertisement for materials featuring “miniature & young love” in a free newspaper. Beattie responded to the advertisement and expressed interest in some movies. An exchange of ten letters ensued, only after which did Customs arrange a meeting with Beattie to sell him a pornographic video.

In the present case, Farley was subjected to various acts of inducement by LEACH. The assurances of protection from government scrutiny could certainly be labeled fraudulent representations when made by government. The similarities to Beattie are striking. Farley was also confronted with an advertisement disseminated by the government, except he, unlike Beattie, was not willingly exposed to the advertisement. Farley indicated interest in the products offered by visiting a Web site and declaring his preferences, and like Beattie, he was then confronted with an exchange of correspondence. Only after that exchange was Farley offered an order form, leading to his purchase and arrest.

The State maintains that this type of law enforcement conduct does not demonstrate the necessary progression from “innocent lure” to “frank offer” required for inducement and entrapment. However, the facts in Farley’s case clearly refute this assertion. The progression began with a spam e-mail and escalated to the point where lurid personal details were elicited in eventual exchange for an order form. What began as a plan to possibly uncover an offender from the Texas list, became a concerted effort to lure Farley into committing a crime. Therefore, inducement is present in Farley’s case, and the Munoz analysis may proceed to its second phase.

     Addressing the second question, predisposition is defined as:

Whether the accused was awaiting any propitious opportunity or was ready and willing, without persuasion, to commit the offense.

     Predisposition has been found to be absent where the defendant was not known for deviant behavior prior to the brush with law enforcement at issue. Predisposition is also not present when one has no prior criminal history related to the offense at issue.

In the present case, there is no evidence that Farley was predisposed to possess child pornography. No evidence was adduced that Farley had ever purchased such pornography nor were any other pornographic materials found in his home. Additionally, Farley had never been arrested for anything in his life, let alone a child pornography offense.

The State contends the fact that Farley ordered the videos indicates that he had a predisposition to possess child pornography. However, this view overlooks even the common connotation of the word “predisposition.” The prefix “pre-” indicates that the disposition must exist before first contact with the government. In the present case, prior to receiving the spam e-mail from the government, there is no indication that Farley had any inclination to purchase and possess child pornography. Therefore, Farley was not predisposed to commit the crime and the Munoz analysis may proceed to its final stage.

When confronting the third question, we again turn to Beattie for instruction. Beattie satisfied his burden by establishing inducement and also establishing his lack of predisposition. The State was unable to present rebuttal evidence of predisposition, so it did not carry its burden on this element. Because the facts and law at hand clearly established entrapment rather than crime, the court held it was error to deny Beattie’s motion to dismiss. In doing so, the court found it unnecessary to answer the final question of the Munoz test; however, in essence, the court concluded that as a matter of law, entrapment existed, and therefore the jury had nothing to consider.

Holding

In Farley’s case, inducement and lack of predisposition were clear upon the face of the facts. The State presented no evidence of past deviant behavior or criminal activity on Farley’s part. Therefore, entrapment rather than crime was at hand, and as a matter of law, the trial court should have granted Farley’s motion to dismiss. After all: “When the Government’s quest for convictions leads to the apprehension of an otherwise law-abiding citizen who, if left to his own devices, likely would have never run afoul of the law, the courts should intervene.”

Reasoning

We now turn to the second issue to be discussed in this opinion, substantive due process/objective entrapment. The test for objective entrapment was eliminated by Florida’s shift to statutory subjective entrapment, but the courts may still review entrapment objectively under the due process clause of the Florida Constitution. Farley contends that LEACH engaged in and propagated an illegal industry and targeted its efforts at Farley without any evidence of his prior involvement or interest in child pornography in violation of his due process rights.

There are several examples of law enforcement conduct that rises to the level of offending due process. In State v. Williams, 623 So. 2d 462 (Fla. 1993), the Florida Supreme Court held that law enforcement manufacture of crack cocaine for use in a reverse sting operation near a school violated due process. The court found this conduct to be outrageous, partially because crack cocaine is addictive and deadly. Additionally, in Glosson v. State, 462 So. 2d 1082 (Fla. 1985), the court found a contingent fee arrangement for the testimony of an informant a violation of due process, because it “seemed to manufacture, rather than detect, crime.”

Law enforcement conduct in Farley’s case is very similar to that in the cited cases. LEACH manufactured copies of videos featuring child pornography. Although child pornography may not be deadly like crack cocaine, child pornography may encourage and memorialize traumatic sex crimes. Additionally, Farley was not involved in an existing criminal undertaking in need of detection by law enforcement; rather, LEACH sought to manufacture crime based on a list of names and addresses of unknown origin.

The State maintains that . . . law enforcement conduct in Farley’s case simply does not rise to the level of offending due process. The State points out that the “conduct of the government must be outrageous and prejudicial to the ability of a defendant to receive a fair trial.” However, Florida courts have repeatedly found that cases stemming from manufactured crime similar to that present in Farley’s case do achieve the requisite level of outrageousness. For example, this Court wrote the following in the case of a loan-sharking sting: “Where the government supplies all of the instrumentalities of a crime, controls all of its aspects, and teaches the intended target how to commit the crime for purposes of arresting him, as the trial court found here, there is no crime at all without government involvement. No legitimate objective of government is accomplished by prosecuting a crime so totally and completely orchestrated by the government. We conclude that this activity violates due process.”

What cements Farley’s case as one that violates due process is not only the manufacture of crime, but the fact that such crime was manufactured under cover of a promise of protection from government interference. Thus, we conclude that the trial court erred by denying his motion to dismiss based on substantive due process/objective entrapment.

Holding

In conclusion, Farley established defenses of subjective entrapment as a matter of law and substantive due process/objective entrapment, and therefore, the trial court erred in denying Farley’s motion to dismiss. As a result, we reverse Farley’s conviction and sentence and remand for further proceedings consistent with this opinion.

Questions for Discussion

1.
Outline the facts leading to Farley’s arrest.

2.
What is the legal test for subjective entrapment in Florida? Why did the Florida appellate court conclude that there was inducement? Why did the court conclude that Farley was not predisposed to purchase child pornography? Do you agree with the appellate court’s analysis?

3.
In light of the appellate court’s analysis, did the trial court judge make an error when he submitted Farley’s case to the jury?

4.
What are the most important facts recited by the appellate court to support the conclusion that the government violated the due process/objective test? Do you agree with the decision of the appellate court?

5.
Was the investigation and prosecution of Farley a wise use of governmental resources?

CHAPTER NINE 
INSANITY DEFENSE

Was Lopez legally insane at the time of the killings?

Lopez v. State, 13–05–148-Cr (Tex. App. 2007), Opinion by: Rodriguez, J.

Issue

In July 1992, appellant, Carlos Lopez, was indicted for the capital murder of two individuals by stabbing each with a knife during the same criminal transaction. Approximately one year later, a jury returned a verdict that appellant was incompetent to stand trial. The jury also found that there was a substantial probability that appellant would attain competency to stand trial within the foreseeable future. In August 2004, a determination was made that appellant had regained competency to stand trial.

On November 30, 2004, trial began. Appellant raised the affirmative defense of insanity. On December 8, 2004, the jury returned a verdict of guilty, rejecting appellant’s insanity defense. The trial court sentenced appellant to life imprisonment in the Institutional Division of the Texas Department of Criminal Justice. . . . [A]ppellant contends the jury’s rejection of the insanity defense was against the great weight and preponderance of the evidence. The question is whether the defendant knew that his conduct was wrong or illegal.

Facts

On July 1, 1992, appellant entered Room 109 at Riverside Hospital, where two elderly patients, Mrs. Estefana Munoz and Mrs. Mary Kocurek, were rehabilitating from recent surgeries. Mrs. Munoz was a family friend, Mrs. Kocurek, her roommate. As Debra Muncell Flynn, an employee of the hospital, was leaving Room 109, she saw appellant stab Mrs. Munoz multiple times. Appellant also stabbed Mrs. Kocurek. He walked out of the room, down the hall, and into a restroom. When appellant came out of the restroom, a maintenance-security guard apprehended him. Lopez and Mrs. Munoz lived in the same neighborhood and members of their families had married one another. Appellant had dated Mrs. Munoz’s granddaughter, Mary Lou Wyatt, from approximately 1975 to 1980.

The Texas Penal Code Annotated section 8.01 provides that “[i]t is an affirmative defense to prosecution that, at the time of the conduct charged, the actor, as a result of severe mental disease or defect, did not know that his conduct was wrong.” The question is whether at the time of the conduct charged, the defendant, as a result of severe mental disease or defect, did not know the conduct was wrong or illegal. “The purpose of the insanity defense issue is to determine whether the accused should be held responsible for the crime, or whether his mental condition will excuse holding him responsible.” In this case, there is no disagreement that the evidence established that appellant was suffering from a severe mental defect or disease at the time of the offense. Thus, the first element of the insanity defense is satisfied. We will, therefore, review only the second element of the defense—whether appellant knew his conduct was wrong or illegal. Knowledge that conduct is “wrong” does not depend upon the defendant’s own personal moral code, but is judged by whether the defendant understood that others believed his conduct was wrong or knew that his action was “illegal” by societal standards.

“Expert testimony on the issue of appellant’s ability to determine right from wrong does not establish insanity as a matter of law.” While expert testimony may aid the jury in its determination of the ultimate issue, it does not dictate the result. When circumstances suggest otherwise, a jury may accept or reject, in whole or in part, an expert’s opinion that the defendant was insane and may even accept lay testimony over that of experts. Because circumstances of a crime are always important in determining the accused’s mental state—whether he knew his conduct was wrong or illegal at the time of the offense—the jury may consider such evidence as: his demeanor before and after the offense; attempts to elude police; attempts to conceal incriminating evidence, expressions of regret, fear, or a knowledge of the serious consequences of his action; other possible motives for committing the offense; and other explanations for his behavior. Ultimately, determination of the insanity issue lies within the province of the jury, as to credibility of witnesses and weight of the evidence, as well as the limits of the defense.

Appellant’s mother, Ascencion Martinez Lopez, testified that in the days and weeks prior to July 1, 1992, appellant had been very upset and very anxious and was acting very strange. He woke up and said that it wasn’t his house, the shirt he put on was buttoned up wrong, and he put on one brown boot and one black boot. Appellant said that he was God, the Messiah. Appellant also told Mrs. Lopez that Mary Lou Wyatt and Mrs. Munoz had put a curse on him. Mrs. Lopez remembered appellant talking about witchcraft and saying that the world was full of witchcraft and that he needed to do something about the witches in the world. A few days before the stabbings, appellant and his mother had visited Mrs. Munoz at the hospital.

Nila Martinez Lopez, appellant’s aunt, testified that two weeks before the killings, appellant told her that Wyatt, one of the victim’s granddaughters, had put a curse on him. She testified that through the years, appellant appeared to be “fixated” on Wyatt. Harry Rucker, appellant’s friend, testified that he noticed appellant was changing, that he was talking about voodoo and hexes. On the evening of his arrest, appellant called Rucker from the jail and said he did not kill those people, that “[v]oodoo did.” A few months later, appellant called him again and told him about “the voodoo and stuff.” Rucker did not feel like appellant was in his right mind; he testified he had seen appellant decline throughout, for a long time.

Rebecca Sue Boone, a bartender at the Frontier Saloon, testified that she saw appellant the evening before the incident. She walked into the bar, and everybody was complaining that appellant was acting weird. Boone went over to appellant, who said he was going to be the next President of the United States. . . . He was just not Carlos Lopez, period. . . . He was a total stranger.” Appellant also mentioned that he was Ross Perot and God. In her opinion, appellant was having mental problems.

Barbara Huett was employed as a receptionist and appointment secretary at the dental office of Robert Cody, D.D.S., located next to the Riverside Hospital medical complex. She testified that a little before 10:00 a.m. on July 1, 1992, appellant came into the office without an appointment; he was not even Dr. Cody’s patient. When she asked him to wait a moment, appellant said, “What’s 64 minus?” He also said, “Someone’s going to get hurt,” and later said, “Someone is going to get fired.” Huett described appellant’s behavior as schizophrenic; abnormal. He was not engaging in conversation; he was just telling her something. He also asked what Huett’s name was, and when she told him “B.J.” he said, “Well, I’m Dr. C.J.” After being told that he had no appointment, but that she would be glad to make one for him, he looked at her, smiled, turned around, and walked out the door. She agreed that appellant did not seem to be in his right mind; that he was laboring under a mental illness—he would talk to her one minute apparently very agitated and the next minute would appear to be very calm, smiling, and at ease.

On July 1, 1992, the day of the incident, Riverside Hospital was having problems with its air conditioning system. The rooms were hot, and the employees, including Flynn, were distributing fans to the rooms. Flynn entered Room 109 and saw appellant visiting with the two women patients. Appellant approached Flynn and asked why the air conditioning system was down. Flynn noticed that as appellant questioned her, he made a tight fist at his side and commented, “[Y]ou could die in this heat.” Flynn explained that efforts were being made to correct the problem with the air conditioning system. Flynn talked to the patients and started to exit the room. As she walked by appellant, she noticed that he had a very “thoughtful look on his face,” like he was thinking about something. Appellant seemed okay, like he was just there visiting. Flynn never perceived that he acted strange, assertive, or unusual. As Flynn stepped into the hallway, she turned around and saw appellant approach the women with a knife in his hand. The women had their hands up in the air. Flynn saw appellant start to stab something white between the women, possibly a pillow. Appellant stabbed Mrs. Munoz multiple times. Flynn left the room and sought help. She did not see appellant stab Mrs. Kocurek.

Eloisa Leza, a licensed, vocational nurse employed by Riverside Hospital, testified that she heard Flynn running down the hallway screaming. . . . Leza caught appellant’s attention when she entered the room, and he said, “If you want to see witches, I will show you witches.” His comment did not make any sense to her. She couldn’t say that she thought he was going crazy, but she stated that “[i]t was not a logical thing that he was saying, there were no witches in there.” . . . From the room across the hall, Leza saw appellant come out of Room 109 after the screaming had stopped. With the knife in his hand, appellant walked away from the room; he walked very naturally and did not run and did not seem angry. The knife was in plain view. Appellant made no attempt to dispose of the knife.

Charlotte Nolan, a nurse at the hospital, testified that she heard screaming and went to Room 109 to find out what was wrong. . . . Nolan testified that after appellant had stabbed the women, she returned to the room and asked him to put the knife away. Appellant was coming across the hall and wailing his arms and saying, “I’m powerful. I am great. Look what I have done.” After she again asked him to put the knife down and go away, all of a sudden he looked at her and responded, “Oh, yeah, sure,” and then walked off down the hall. Appellant acted like he really did not know why she was asking him to put down his knife and go away.

Luis Alberto Vasquez, who worked in maintenance and security at Riverside Hospital in 1992 . . . talked to appellant. Appellant did not say any threatening words to Vasquez and did not wave the knife at him. Vasquez did not see appellant threaten anybody with the knife. Up until the time he was handcuffed, appellant only spoke in Spanish. Appellant kept saying, “las mate por que eran brujas,” which translates to “he killed them because they were witches.” Appellant repeated, in Spanish, “brujeria, I killed them because of brujeria.” He seemed fixated on that issue. Vasquez also testified that appellant’s conversation about witches seemed irrational. He never heard appellant utter the words, “I’m sorry,” in either English or Spanish. . . . Approximately five minutes later, appellant exited the men’s restroom. His hands were clean and the knife, with the blade closed, was in his hand. Appellant offered no resistance. Vasquez told appellant to get up against the wall, and when he attempted to cuff his hands behind his back, appellant said, in English, not to cuff him behind his back because he had back surgery. . . . Vasquez described appellant’s demeanor as calm, not even angry. Before he entered the bathroom, they were talking about the witches. Vasquez testified that appellant “looked normal just saying that he killed them because they were witches.” When he came out of the restroom, his demeanor was normal, calm. He made no attempt to flee. According to Vasquez, Raul Bernal, director of hospital maintenance/security at that time, watched from a distance and approached Vasquez and appellant after appellant was handcuffed. Both men escorted appellant out of the lobby area. At this time, appellant was fairly passive, not combative, not argumentative. Vasquez had no difficulty restraining him. Appellant let Vasquez cuff him and walked calmly with them when he was turned over to the police department without incident.

Tyrone W. Looper was the first police officer on the scene. . . . Officer Looper described appellant’s demeanor as “real passive,” “no problem,” and “real quiet.” Appellant told him, “I did it” and muttered something in English about witchcraft—about a grandmother or a curse—that someone had put a curse on him. Corpus Christi Police Officer Richard Carl Stacey . . . testified that he was with appellant for a matter of hours and described appellant as “calm, very matter-of-factly [sic], conversive, no problems whatsoever.” There was nothing out of the ordinary or unusual about appellant’s behavior during the time he had an opportunity to observe and speak with him. On cross-examination, Officer Stacey agreed, as a lay person, that mental illness or psychosis does not have to be apparent 100 percent of the time, and that it was possible that an hour earlier, he might have had a different view of what happened.

Sergeant R. L. Garcia, the case agent on this case, testified, through recorded testimony, that he was with appellant for at least three hours. Sergeant Garcia described appellant as alert, calm, and cooperative. He thought appellant was in his right mind at the time of the interview. However, during the interview appellant talked to an imaginary person. Sergeant Garcia said, “It was something at that point that was not real.” When asked by the prosecution whether he believed that appellant was in his right mind, Sergeant Garcia responded, “Yes.”

Fred Flores, custodian of records for the Nueces County Sheriff’s Department, read from reports generated at the Nueces County Jail regarding appellant. . . . An inmate classification profile form, filled out on July 2, 1992, remarked the following:

“Current emotional status stable. Inmate is oriented. . . . During interview inmate displayed paranoia and delusional ideation specifically referring to incident where he had been hexed by witchcraft, poisoned by chemicals from a power plant and created by people who have . . . taken all his money. Inmate appears mentally unstable, should be considered potentially violent and aggressive. Did not express any suicidal self injuries, addictions.”

According to another July 2, 1992 report, wrist restraints were put on appellant, and he was placed on ten-minute watch when he said, “I hear my calling. I must crucify myself and to the other inmates and myself.” He was also suffering from hallucinations; he saw snakes coming out of the wall and the drain. Appellant also suffered from delusions about devil worshipers being after him. Flores heard appellant say that he was about to jump the fence, first off the bunk or from the sink, and he observed that appellant became very violent, and was unable to reason at all. Appellant later began crying, became violent again, and spoke of people dying and coming back. Appellant was restrained and a fifteen- minute watch instituted. On July 4, 1992, an incident report reflected that appellant again created a disturbance when he screamed, “[E]veryone is against me,” and “I own this place. You’re going to die. . . . You’re going to hell with the rest of them.” He remained uncooperative, was placed in wrist restraints, and was taken to a holding cell, where he could be closely monitored.

Wyatt testified that she believed that appellant wanted to hurt her grandmother, Mrs. Munoz, because of Wyatt’s prior relationship with appellant that had ended 12 years earlier. Wyatt testified that, over the years, appellant wanted to get back together with her, but she told him she did not want to. She stated that appellant never got over the fact that she broke up with him and stated that the break-up was why he murdered her grandmother, to get back at her. She also testified, at trial, that she believed appellant wanted to hurt her grandmother because Wyatt prevented him from having a relationship with her son, who appellant believed was also his son. In Wyatt’s statement, made the day after the incident, however, she stated, “I don’t have any idea why he might have wanted to hurt my grandmother.” In her opinion, appellant was not mentally ill, but was making everything up.

Joel Kutnick, M.D., a psychiatrist, testified that he was appointed by the court to evaluate appellant on the issue of insanity. Dr. Kutnick discussed his 1992 evaluation of appellant and appellant’s psychiatric history. He told the jury that he reached the diagnosis of schizoaffective disorder (a combination of paranoid thinking and a sense of being all-powerful and extreme depression). He believed that appellant was delusional, didn’t make sense, and spoke in gibberish. He also testified that he felt there had not been any falsehood (malingering) by appellant.

As to his conclusions regarding the issue of insanity and, more specifically, whether appellant knew his conduct was wrong or illegal, Dr. Kutnick testified that “Well, I felt that although, you know, this is a very serious event, that [appellant] believed that these two wom[e]n were witches in his mind. He wasn’t doing—he was getting rid of witches, rather than just killing people out of meanness or revenge. And I think he was so ill, that it distorted his mind so that he didn’t realize what he was doing was actually against the law or wrong.” Dr. Kutnick testified that “[appellant] essentially killed both ladies because he thought they were witches. In fact, he loudly announced in the hospital ‘if you want to see what witchcraft is,’ and so in his mind he is ridding the world of evil.” Dr. Kutnick further stated, “I don’t say it lightly, I mean, this was a brutal murder. But, yes, I do believe that he was insane at the time and that he was so mentally ill, it distorted his mind that he saw that he was ridding the world of evil witches,” and that appellant “started toying with the idea some time before that he had to get rid of the witches.” Dr. Kutnick also testified that Lopez’s thoughts were all mixed up with other things, such as the F.B.I., Rock Hudson, AIDS, plots, the sheriff, and the President. In his opinion, appellant was insane at the time of the offense.

Dr. Kutnick testified that the event was not planned out, or executed “with criminal intent.” Although, it appeared to “have been a little planned in terms of when he said in the dentist’s office somebody is going to get hurt,” and he “started toying with the idea some time before that he had to get rid of the witches,” most people planning to commit murder also plan to conceal it and not get caught. In this case, it was obvious, with appellant having committed the murders in front of people, that he was going to get caught. In other words, he didn’t really make any real attempt to escape. He kind of sloughed down the hallway shouting, “if you want to see witchcraft.” . . . So the whole setting didn’t suggest somebody that was just, quote, a mean murderer. It suggested somebody that was ill. Dr. Kutnick concluded that “much as I know about him, I honestly believe he was ridding or trying to rid the world of evil witches.”

Dr. Kutnick concluded by stating that in appellant’s mind, because of the illness, he didn’t know that what he was doing was wrong or illegal. According to Dr. Kutnick, appellant thought he was doing good. When someone is insane, “they have to be so ill that whatever action they’re taking, their mind is distorted as they’re doing something worthwhile or good. . . . [Appellant] fits the definition of being insane at the time of the murders.”

Reasoning

In determining the issue of insanity, the jury may consider appellant’s demeanor before and after the offense. In this case, the testimony revealed that appellant’s demeanor before and after the offense included his concerns with witches and witchcraft, which had been apparent for many months, if not years, before the events occurred. Appellant talked with his mother about witchcraft and told her that the world was full of witchcraft and that he needed to do something about the witches in the world. Friends and relatives testified that two to three weeks before July 1, 1992, appellant talked of witchcraft and hexes and was expressing grandiose delusions, claiming to be God, the President of the United States, and Ross Perot. The morning of July 1, appellant’s behavior was not normal. He appeared at two locations near the hospital—a dental office for an appointment he did not have, and at a bank to withdraw money from an account that had been closed long ago. Appellant also displayed delusional behavior the morning of the stabbings, claiming to be “Dr. C.J.” and the owner of the bank.

When appellant arrived at the hospital on July 1, he attacked the victims while Flynn was in the doorway of the room. According to Flynn’s testimony, appellant began by stabbing an object between the women, perhaps a pillow, suggesting irrational behavior. Leza’s testimony that appellant was pacing and saying in an angry tone, “You want to see witches, I’ll show you witches, come in here and I’ll show you witches,” supports a conclusion that appellant was operating under some delusion caused by his mental illness and that he did not know his conduct was wrong or illegal. Also, appellant had been to see Mrs. Munoz days earlier with his mother and knew her as a family friend. He did not know Mrs. Kocurek. Yet, appellant called both women witches after he killed them.

Flynn testified that appellant seemed in control after committing the offense, “sort of walking like, just leave me alone, get out of my way, kind of staggering, . . . talking to [people] . . . his attitude was just like, just leave me alone, just get out of my way, just go away.” Nolan testified that as appellant left Room 109, she asked him to put the knife down and he said: “I’m powerful. I am great. Look what I have done.” After she asked him again to put the knife down and go away, he looked at her and responded, “Oh, yeah, sure,” and then walked off down the hall. Nolan concluded that appellant acted like he did not know why she was asking him to put down his knife and go away.

Vasquez testified that appellant talked about witches after he committed the offense. Appellant looked normal as he said, “las mate por que eran brujas”—he killed them because they were witches—and “brujeria, I killed them because of brujeria.” Although Bernal testified that appellant said he was sorry, Vasquez did not hear appellant utter those words, either in English or in Spanish. Appellant’s demeanor was described as normal and calm by Vasquez, police officers, and Judge Tamez, all who saw him after the incident. Although the officers testified that appellant was quiet, passive, and posed no problem the evening after he was in custody, they also testified that appellant muttered about witchcraft and talked to an imaginary person. On the evening of his arrest, appellant called Rucker from the jail and said he did not kill those people, that “[v]oodoo did.” Also, appellant’s behavior and mental condition after his arrest, as documented by personnel at the Nueces County Jail, established that he suffered from hallucinations, delusions, and a deteriorating mental condition.

The jury may also consider evidence regarding any attempts by appellant to elude police and any attempts to conceal incriminating evidence. According to Flynn, appellant walked out of the room with the bloody knife in his hand. Appellant did not attempt to hide it, dispose of it, or hurt anyone else with it. He walked very naturally and did not run. Appellant did not say any threatening words to Vasquez and did not wave the knife at him. Appellant appeared to have washed his hands while in the restroom. Vasquez waited approximately five minutes for appellant to come out of the restroom. Appellant did not appear to be attempting to hide. Vasquez testified that appellant had folded the knife blade in his hand. There is no evidence of any attempt to conceal the knife. Appellant offered no resistance when Vasquez detained him, relinquishing the knife after Vasquez squeezed his hand. He appeared to be more concerned with Vasquez not hurting his back than with the consequences of his actions.

Finally, other possible motives for committing the offense may be considered in determining whether appellant knew his conduct was wrong or illegal. Dr. Kutnick thought appellant’s motive for killing the women was that he believed they were witches and evil. The State provided Wyatt’s testimony that appellant was trying to get back at her for the breakup of their relationship as a possible motive for his actions, completely aside from his asserted desire to get rid of witches.

Based on the circumstances of the crime, we conclude that appellant’s demeanor before and after the crime supports the conclusion that his conduct was delusional such that he did not know it was wrong or illegal. Moreover, appellant made no attempt to conceal incriminating evidence or evade arrest. He expressed no regret or fear, and, except for one person testifying that he heard him say, “I’m sorry,” there is no evidence of expressions of regret. Rather, in this case, appellant’s concern at the time of his apprehension was that his back might be hurt. Also, there is no evidence that appellant had knowledge of the serious legal consequences resulting from the murders of these two elderly women. Finally, in order to accept Wyatt’s theory that appellant was motivated by a desire to get back at her for the breakup of their relationship, we would have to also accept her position that appellant was not mentally ill, but was making everything up.

The evidence does not support the jury’s rejection of appellant’s affirmative defense of insanity. Rather, it supports the conclusion that appellant was mentally ill, was not malingering, and did not know his conduct was wrong or illegal. We conclude, therefore, that the State did not present evidence or rebut the evidence provided by the defense, either by lay testimony or by expert testimony, that could lead a reasonable jury to believe that appellant knew his acts were wrong or illegal.

The appellant believed that the two women were witches and that he was ridding the world of witches, rather than just killing people out of meanness or revenge. This distorted his mind so that appellant did not realize what he was doing was actually against the law or wrong. Appellant believed he was doing something good. He did not plan or attempt to conceal his actions so as to not get caught. There was no real attempt to avoid being caught. Dr. Kutnick testified that it was obvious, having committed the offense in front of witnesses, that appellant was going to get caught. Dr. Kutnick testified that, after reviewing police reports and witness statements, he got the impression appellant “wasn’t acting like a criminal. In other words, he didn’t really make any real attempt to escape. Appellant kind of sloughed down the hallway shouting, ‘if you want to see witchcraft.’” Appellant thought he was doing a good thing; appellant’s mental illness had so distorted his mind that he thought he was doing something right and good. In Dr. Kutnick’s opinion, appellant was ridding or trying to rid the world of evil witches. In his mind, because of his illness, appellant didn’t know that what he was doing was wrong or illegal. He thought he was doing good. Dr. Kutnick stated that when someone is insane, “they have to be so ill that whatever action they’re taking, their mind is distorted as they’re doing something worthwhile or good.” . . . We conclude that, in this case, appellant’s delusional state precluded him from knowing that his conduct was wrong or illegal.

Holding

It is undisputed that the testimony in this case establishes that appellant suffers from a schizoaffective disorder and/or schizophrenia—a serious mental disease. Considering all the evidence relevant to appellant’s affirmative defense of insanity, we must now conclude that the judgment in this case was overwhelmingly against the great weight and preponderance of the evidence on the question of whether, at the time of the conduct charged, appellant knew the conduct was wrong or illegal. . . . No rational jury could decide from the evidence presented that appellant was able to appreciate the wrongfulness of his conduct, that appellant understood the nature and quality of his actions, and that his conduct consisted of actions he ought not to do or that others believed his actions were wrong. We conclude that the jury’s decision to reject the insanity defense was so against the great weight and preponderance of the evidence that it was manifestly unjust. While acknowledging that expert testimony does not dictate the result in this case, the rejection of the insanity evidence provided by both lay and expert witnesses appears arbitrary to this Court.

Questions for Discussion

1.
What is the standard for legal insanity under Texas law?

2.
Summarize the evidence supporting Lopez’s claim of legal insanity.

3.
List the facts that indicate that Lopez was able to “know that his conduct was wrong.”

4.
Why did Lopez decide that of all the people in the world Munoz was a witch who should be killed?

5.
Do you agree with the decision of the appellate court? Should the court have reversed the verdict of a jury that was able to hear the evidence and evaluate the credibility of the witnesses?
CHAPTER NINE

Duress

Did Moreno transport crack cocaine to Hawaii because he feared retribution by a gang against himself and his children?

United States v. Moreno, 102 F.3d 994 (9th Cir. 1994). Opinion by: Alarcon, J.

Issue

Danny Moreno appeals from his conviction for possession with intent to distribute cocaine base (21 U.S.C. §§ 841(a)(1) and 841(b)(1)(A)). He contends that the district court erred by preventing him from presenting a duress defense and testifying regarding his state of mind concerning his fear of violence to himself and his children at the time of the commission of the charged offense.

Facts

Honolulu police arrested Moreno at the Honolulu International Airport on May 4, 1994. Moreno’s suspicious behavior following his arrival from Los Angeles had attracted the attention of Honolulu Police Department Officer Thomas Krajewski. Officer Krajewski approached Moreno at an exit to the terminal, identified himself as a narcotics investigator, and asked Moreno if he could talk to him briefly. Moreno consented, but appeared nervous. Moreno gave Officer Krajewski permission to inspect his carry-on bag. Officer Krajewski told Moreno that many smugglers tape drugs to their bodies. When Officer Krajewski asked Moreno “Can I search,” Moreno fled before Officer Krajewski completed his request for permission to conduct a further search. Officer Krajewski and four officers gave chase as Moreno ran through traffic. Officer Krajewski grabbed Moreno as he was climbing a fence. Moreno kicked Officer Krajewski in the head “a couple of times” before Moreno was subdued. A search of Moreno’s person revealed several packages of cocaine base or “crack” taped to his abdomen and thighs.

    Prior to trial, Moreno informed the Government that he intended to assert a duress defense. On January 3, 1995, the Government filed a motion in limine (a motion to prohibit the defense at trial). The Government requested that the court strike the proposed defense on the ground that Moreno could not establish a case of duress. In response, Moreno filed a four page, unsigned typewritten document that contained a narration of facts. It is entitled “Defendant Danny Moreno’s Proffer of Evidence.”

    The narrative sets forth the following factual assertions: A senior member of Moreno’s Los Angeles area gang approached Moreno three weeks prior to May 4, 1994, and asked if he knew anyone who could transport crack cocaine to Hawaii. The senior gang member, known to Moreno only as “Joker,” told Moreno that Moreno would have to do it himself if he did not find a courier. Moreno was “upset by this conversation” because he was aware of Joker’s high status within the gang and his violent reputation. Moreno was aware that Joker had killed a man when a drug deal went “bad.”

Approximately two weeks later, Joker appro­ached Moreno outside a convenience store in Wilmington, California. He asked Moreno if he had found a courier. Moreno told Joker he had been unsuccessful. Joker then ordered Moreno to transport the crack cocaine to Hawaii.

    Moreno told Joker he could not go to Hawaii because of his parental responsibilities to his two young daughters. Joker replied, “If you don’t do this job for me, I’ll kill you and have your family killed.” Joker stated that Moreno had “pretty little girls” and that he knew they lived with their mother on the “westside.” Moreno’s daughters and their mother lived on the “westside” of Wilmington.

Joker told Moreno to be ready to go to Hawaii on the morning of May 4, 1994. Joker asked Moreno where he lived so he could take him to the airport. Because Moreno did not want to involve his family, he told Joker he would meet him in the San Pedro YMCA parking lot.

   Moreno went to the parking lot on May 4, 1994, intending to talk Joker out of the scheme. He told Joker “I don’t want to go.” Joker told Moreno that if he did not make this trip, Joker would “take you and your family out.” Moreno understood this to mean that he and his family would be killed. Because of this threat,   Moreno agreed to follow Joker’s instructions. Joker gave Moreno a “multi-colored shirt” so Joker’s associates could identify him. Joker instructed Moreno to deliver the drugs to Byron’s Restaurant near the Honolulu Airport, and assisted Moreno in taping four packages of crack cocaine to his body. Joker opened his own shirt to reveal a gun tucked into his waistband. He warned Moreno, “Don’t try anything funny cause they’re going to be watching you.” Moreno understood this to mean that Joker’s associates would be on the plane or at the airport in Honolulu. Joker told Moreno that Joker’s “homeboy” would telephone Joker after the delivery was completed. Joker drove Moreno to the airport and watched him board the plane.

    Moreno further alleged that Joker’s threats prompted his attempt to escape from the police at the airport. Moreno attempted to flee rather than consent to a pat-down search because he thought that Joker’s associates were watching him during his initial encounter with Officer Krajewski. Moreno was fearful that Joker would carry out his threats if he knew that Moreno had “consented to a police search.”

    Moreno was convicted after a trial by jury of possession with intent to distribute cocaine base. This timely appeal followed.

Reasoning

Moreno argues that the facts presented in his proffer of evidence entitled him to assert the defense of duress. A defendant must establish three elements in order to present this defense: (1) an immediate threat of death or serious bodily injury, (2) a well-grounded fear that the threat will be carried out, and (3) lack of a reasonable opportunity to escape the threatened harm. “Fear alone is not enough to establish a prima facie case of duress; the defendant must establish all three elements.” . . .

    Moreno failed to offer evidence that would support an inference “that he had no opportunity to avoid violating the law without subjecting himself to further immediate danger.” Moreno had a reasonable opportunity to escape Joker’s threatened harm at any time between his initial encounter with Joker and his encounter with Officer Krajewski in the Honolulu Airport. During this three week period, Moreno saw Joker on only three occasions. No one else made any threats or appeared to follow Moreno. Joker did not know   Moreno’s address, or where in the “westside” his daughters could be located. Moreno made no effort to flee or hide. Moreno’s failure to present evidence that he lacked a reasonable opportunity to escape the threatened harm precludes his duress defense. See U.S. v. Bailey (444 U.S. 394 1980) (holding that a criminal defendant charged with escape “must proffer evidence of a bona fide effort to surrender or return to custody as soon as the claimed duress or necessity had lost its coercive force” in order to present a duress or necessity defense).

   Moreno argues that U.S. v. Contento-Pachon controls this case. His reliance is misplaced. In Contento-Pachon, the defendant proffered evidence that Colombian drug traffickers had forced him to transport drugs to the United States. We held that there was a triable issue of fact “whether one in Contento-Pachon’s position might believe that some of the Bogota police were paid informants for drug traffickers and that reporting the matter to the police did not represent a reasonable opportunity of escape.” We also held that a jury should decide whether it was reasonable to expect “Contento-Pachon, along with his wife and three-year old child, . . . to pack his possessions, leave his job, and travel to a place beyond the reaches of the drug traffickers.” Unlike the defendant in Contento-Pachon, however,  Moreno presented no evidence that he could not flee from his gang’s reach, or that he could not seek help from local law enforcement agencies because they were corrupt and controlled by gang members.

    The fact that Moreno claims he was under constant surveillance by Joker’s associates during the flight and at the Honolulu Airport does not justify his failure to submit to authorities. Like Moreno, Contento-Pachon claimed “that he was being watched at all times.” Contento-Pachon, however, consented to a stomach x-ray “at the first opportunity to cooperate with authorities without alerting the observer.” Moreno failed to avail himself of a similar, reasonable opportunity to escape from the threatened harm. When Officer Krajewski approached Moreno at the Honolulu Airport, Moreno could have explained to the officer that he had been coerced to transport crack cocaine without appearing to betray Joker’s alleged instruction not to “try anything funny.” The encounter with Officer Krajewski presented a clear opportunity for Moreno to save himself and alert authorities about the threat to his family. Instead, he kicked Officer Krajewski in the head twice in his attempt to escape to complete his illegal delivery.

Holding

Because Moreno has failed to demonstrate that he did not have the opportunity to escape the threatened harm, we need not discuss the other elements of duress. The district court did not err in granting the government’s motion to strike the proposed defense of duress.

   Moreno contends that, pursuant to the constitutional right to testify, the district court was required to permit him to explain to the jury that he behaved in the manner that he did because he was acting under duress. As discussed above, the district court ruled correctly that Moreno’s proffered evidence was insufficient to establish the elements of the defense of duress because he failed to demonstrate that he lacked a reasonable opportunity to escape the threatened harm. . . . In Contento-Pachon, this court held that “if evidence is insufficient as a matter of law to support a duress defense, . . . the trial court should exclude that evidence.” While the constitutional right to testify permits a defendant to choose whether or not to take the witness stand, it does not authorize a defendant to present irrelevant testimony.

Questions for Discussion

1.
Why does Moreno claim that he is entitled to rely on the duress defense?

2.
How does the appellate court distinguish Moreno from Contento-Pachon?

3.
Assuming that Moreno had no reasonable opportunity to escape, should he be permitted to have the jury consider the duress defense?

CHAPTER NINE
Should the defendant be excused of gross sexual assault based on the practice of the Afghan culture?

State v. Kargar, 679 A.2d. 81 (Me. 1996). Opinion by: Dana, J.

Facts

Mohammad Kargar, an Afghani refugee, appeals from the judgments entered in the Superior Court (Cumberland County) convicting him of two counts of gross sexual assault. Kargar contends on appeal that the court erred in denying his motion to dismiss pursuant to the de minimis statute, Maine Revised Statutes Annotated title 17-A, section 12 (1983). We agree and vacate the judgments. A person is guilty of gross sexual assault if that person engages in a sexual act with another person and . . . the other person, not the actor’s spouse, has not in fact attained the age of fourteen years.

On June 25, 1993, Kargar and his family, refugees since approximately 1990, were babysitting a young neighbor. While the neighbor was there, she witnessed Kargar kissing his eighteen-month-old son’s penis. When she was picked up by her mother, the girl told her mother what she had seen. The mother had previously seen a picture of Kargar kissing his son’s penis in the Kargar family photo album. After her daughter told her what she had seen, the mother notified the police.

Peter Wentworth, a sergeant with the Portland Police Department, went to Kargar’s apartment to execute a search warrant. Went­worth was accompanied by two detectives, two Department of Human Services social workers, and an interpreter. Kargar’s family was taken outside by the social workers and the two detectives began searching for a picture or pictures of oral/genital contact. The picture of Kargar kissing his son’s penis was found in the photograph album. Kargar admitted that it was he in the photograph and that he was kissing his son’s penis. Kargar told Wentworth that kissing a young son’s penis is accepted as common practice in his culture. Kargar also said it was very possible that his neighbor had seen him kissing his son’s penis. Kargar was arrested and taken to the police station.

Prior to the jury-waived trial Kargar moved for a dismissal of the case pursuant to the de minimis statute. . . . The de minimis hearing consisted of testimony from many Afghani people who were familiar with the Afghani practice and custom of kissing a young son on all parts of his body. Kargar’s witnesses, all relatively recent emigrants from Afghanistan, testified that kissing a son’s penis is common in Afghanistan, that it is done to show love for the child, and that it is the same whether the penis is kissed or entirely put into the mouth because there are no sexual feelings involved. The witnesses also testified that pursuant to Islamic law any sexual activity between an adult and a child results in the death penalty for the adult. Kargar also submitted statements from expert witnesses that support the testimony of the live witnesses. The State did not present any witnesses during the de minimis hearing. Following the presentation of witnesses the court denied Kargar’s motion and found him guilty of two counts of gross sexual assault.

Kargar testified during the de minimis hearing that the practice was acceptable until the child was three, four, or five years old. He also testified during the de minimis hearing that his culture views the penis of a child as not the holiest or cleanest part of the body because it is from where the child urinates. Kargar testified that kissing his son there shows how much he loves his child precisely because it is not the holiest or cleanest part of the body.

Issue

Maine’s de minimis statute, Maine Revised Statu­tes Annotated title 17-A, section 12, provides, in perti­nent part:

1.
The court may dismiss a prosecution if, . . .  having regard to the nature of the conduct alleged and the nature of the attendant circumstances, it finds the defendant’s conduct:

A.
Was within a customary license or tolerance, which was not expressly refused by the person whose interest was infringed and which is not inconsistent with the purpose of the law defining the crime; or

B.
Did not actually cause or threaten the harm sought to be prevented by the law defining the crime or did so only to an extent too trivial to warrant the condemnation of conviction; or

C.
Presents such other extenuations that it cannot reasonably be regarded as envisaged by the Legislature in defining the crime.

The court analyzed Kargar’s conduct, as it should have, pursuant to each of the three provisions of section 12(1). The language of the statute itself makes it clear that if a defendant’s conduct falls within any one of these provisions, the court may dismiss the prosecution. We agree with the State that trial courts should be given broad discretion in determining the propriety of a de minimis motion. In the instant case, however, Kargar asserts that the court erred as a matter of law because it found culture, lack of harm, and his innocent state of mind irrelevant to its de minimis analysis. We agree.

Reasoning

Maine’s de minimis statute’s . . . purpose is to “introduce a desirable degree of flexibility in the administration of the law.” The language of the statute expressly requires that courts view the defendant’s conduct “having regard to the nature of the conduct alleged and the nature of the attendant circumstances.” Each de minimis analysis will therefore always be case-specific. The Model Penal Code traces the history of de minimis statutes . . . [and] suggests that courts should have the “power to discharge without conviction, persons who have committed acts which, though amounting in law to crimes, do not under the circumstances involve any moral turpitude.”

When making a determination under the de minimis statute, an objective consideration of surrounding circumstances is authorized. . . . Although we have not had occasion to articulate circumstances worthy of cognizance, we agree with the courts of New Jersey and Hawaii that the following factors are appropriate for de minimis analysis: the background, experience, and character of the defendant, which may indicate whether he knew or ought to have known of the illegality; the knowledge of the defendant of the consequences to be incurred upon violation of the statute; the circumstances concerning the offense; the resulting harm or evil, if any, caused or threatened by the infraction; the probable impact of the violation upon the community; the seriousness of the infraction in terms of punishment, bearing in mind that punishment can be suspended; mitigating circumstances as to the offender; possible improper motives of the complainant or prosecutor; and any other data that may reveal the nature and degree of the culpability in the offense committed by the defendant. . . . We thus hold that it is appropriate for courts to analyze a de minimis motion by reviewing the full range of factors discussed in the above quoted language.

Our review of the record in the instant case reveals that the court . . . denied Kargar’s motion without considering the full range of relevant factors. The court’s interpretation of the subsection, which focused on whether the conduct met the definition of the gross sexual assault statute, operated to nullify the effect of the de minimis analysis called for by the statute. The focus is not on whether the conduct falls within the reach of the statute criminalizing it. If it did not, there would be no need to perform a de minimis analysis. The focus is not on whether the admittedly criminal conduct was envisioned by the Legislature when it defined the crime. If the Legislature did not intend that there be an individual, case-specific analysis then there would be no point to the de minimis statute. Subsection 1(C) provides a safety valve for circumstances that could not have been envisioned by the Legislature. It is meant to be applied on a case-by-case basis to unanticipated “extenuations,” when application of the criminal code would lead to an “ordered but intolerable” result. Because the Legislature did in fact allow for unanticipated “extenuations,” the trial court was required to consider the possibility that . . . a conviction in this case could not have been anticipated by the Legislature when it defined the crime of gross sexual assault.

In order to determine whether this defen­dant’s conduct was anticipated by the Legisla­ture when it defined the crime of gross sexual assault, it is instructive to review the not-so-distant history of that crime. Maine Revised Statutes Annotated title 17-A, section 253(1)(B), makes criminal any sexual act with a minor (non-spouse) under the age of fourteen. A sexual act is defined as, among other things, “direct physical contact between the genitals of one and the mouth . . . of the other.” Prior to 1985 the definition of this type of sexual act included a sexual gratification element. The Legislature removed the sexual gratification element because, “given the physical contacts described, no concern exists for excluding ‘innocent’ contacts.” . . . Thus, the 1985 amendment to section 251(1)(C) illuminates the fact that an “innocent” touching such as occurred in this case has not forever been recognized as inherently criminal by our own law. The Legislature’s inability to comprehend “innocent” genital-mouth contact is highlighted by reference to another type of “sexual act,” namely, “any act involving direct physical contact between the genitals . . . of one and an instrument or device manipulated by another.” Me. Rev. Stat. Ann. tit. 17-A, § 251(1)(C)(3). The Legislature maintained the requirement that for this type of act to be criminal it must be done for the purpose of either sexual gratification or to cause bodily injury or offensive physical contact. Its stated reason for doing so was that “a legitimate concern exists for excluding ‘innocent’ contacts, such as for proper medical purposes or other valid reasons.” . . .

All of the evidence presented at the de minimis hearing supports the conclusion that there was nothing “sexual” about Kargar’s conduct. There is no real dispute that what Kargar did is accepted practice in his culture. The testimony of every witness at the de minimis hearing confirmed that kissing a young son on every part of his body is considered a sign only of love and affection for the child. This is true whether the parent kisses, or as the trial court found, “engulfs” a son’s penis. There is nothing sexual about this practice. In fact, the trial justice expressly recognized that if the State were required to prove a purpose of sexual gratification it “wouldn’t have been able to have done so.”

During its sentencing of Kargar, the court stated: “There is no sexual gratification. There is no victim impact.” The court additionally recognized that the conduct for which Kargar was convicted occurred in the open, with his wife present, and noted that the photograph was displayed in the family photo album, available for all to see. The court concluded its sentencing by recognizing that this case is “not at all typical [but instead is] fully the exception. . . . The conduct was unequivocally criminal, but the circumstances of that conduct and the circumstances of this defendant call for leniency.” Although the court responded to this call for leniency by imposing an entirely suspended sentence, the two convictions expose Kargar to severe consequences independent of any period of incarceration, including his required registration as a sex offender . . . and the possibility of deportation. . . .  These additional consequences emphasize why the factors recognized by the court during the sentencing hearing were also relevant to the de minimis analysis. Kargar’s wife, Shamayel, testified during the sentencing hearing that she took the picture to send to Kargar’s mother to show her how much he loved his son.

Holding

Although it may be difficult for us as a society to separate Kargar’s conduct from our notions of sexual abuse, that difficulty should not result in a felony conviction in this case. The State concedes that dismissing this case pursuant to the de minimis statute would pose little harm to the community. The State is concerned, however, with the potential harm caused by courts using the factors of this case to allow for even more exceptions to the criminal statutes. It argues that exceptions should be made by the Legislature, which can gather data, debate social costs and benefits, and clearly define what conduct constitutes criminal activity. The flaw in the State’s position is that the Legislature has already clearly defined what conduct constitutes gross sexual assault. It has also allowed for the adjustment of the criminal statutes by courts in extraordinary cases where, for instance, the conduct cannot reasonably be regarded as envisaged by the Legislature in defining the crime.

As discussed above, the Legislature removed the sexual gratification element previously contained within the definition of a sexual act because it could not envision any possible innocent contacts, “given the physical contacts described.” In virtually every case the assumption that a physical touching of the mouth of an adult with the genitals of a child under the age of fourteen is inherently harmful is correct. This case, however, is the exception that proves the rule. Precisely because the Legislature did not envision the extenuating circumstances present in this case, to avoid an injustice the de minimis analysis set forth in section 12(1)(C) requires that Kargar’s convictions be vacated.

Application of the de minimis statute does not . . . reflect approval of Kargar’s conduct. The conduct remains criminal. Kargar does not argue that he should now be permitted to practice that which is accepted in his culture. The issue is whether his past conduct under all of the circumstances justifies criminal convictions.

Questions for Discussion

1.
Are you persuaded that Kargar’s conduct was a central part of his culture? Did he realize that his conduct was criminal? Should Kargar’s cultural background dictate the court’s decision?

2.
Might Kargar’s son suffer long-term harm? Does the court overlook the issue of the victim’s incapacity to consent and need for protection? At what age would the Maine court rule that Kargar’s conduct toward his son was in violation of the law? Would the Maine Supreme Judicial Court have dismissed Kargar’s conviction if his behavior involved acts considered more sexually intrusive?

3.
Do you believe that the Maine court would have reached the same decision if Kargar had been born and raised in the United States? If the “victim” had been a female?

4.
What if Kargar continues to engage in this conduct? Will the Maine court reach the same decision in the event that another Afghan immigrant engages in similar conduct?

5.
Should the cultural concern be raised at sentencing rather than when considering guilt or innocence? Was the Maine court influenced by the threat that Kargar would be required to register as a sexual offender and risk deportation?

CHAPTER TEN
DEPRAVED HEART MURDER

. State v. Doub, 95 P.3d 116(Kan.App. 2004).

K.S.A. defines second-degree murder as follows:

Murder in the second-degree is the killing of a human being committed:

(a) Intentionally; or

(b) unintentionally but recklessly under circumstances manifesting extreme indifference to the value of human life."



When the offense is committed pursuant to subsection (b) our courts have employed the common-law nomenclature of "depraved heart" second-degree murder. 

In  State v. Robinson, 934 P.2d 38 (1997), our Supreme Court discussed the requirements for depraved heart murder:

Both depraved heart murder and reckless involuntary manslaughter require recklessness--that the killing be done under circumstances showing a realization of the imminence of danger and a conscious disregard of that danger. Depraved heart murder requires the additional element that  the reckless killing occur under circumstances manifesting extreme indifference to the value of human life.

. . . .

"We hold that depraved heart second-degree murder requires a conscious disregard of the risk, sufficient under the circumstances, to manifest extreme indifference to the value of human life. Recklessness that can be assimilated to purpose  [*1090]  or knowledge is treated as depraved heart second-degree murder, and less extreme recklessness is punished as manslaughter. Conviction of depraved heart second-degree murder requires proof that the defendant acted recklessly under circumstances manifesting extreme indifference to the value of human life. This language describes a kind of culpability that differs in degree but not in kind from the ordinary recklessness required for manslaughter."

     Since 1975 the appellate courts of many states have acknowledged that the required state of mind for depraved heart murder can be attributed to the driver of an automobile. Our review of such cases reveals that most jurisdictions with statutory provisions patterned after the Model Penal Code have acknowledged that the offense may be committed by automobile. Cases to the contrary generally construe and apply statutes that retain some requirement of malice. One commentator surveyed 20 cases between 1975 and 1986 and found the following factors as persuasive of the requisite state of mind:

"1. Intoxication. The driver was using alcohol, illegal drugs, or both.

"2. Speeding. Usually excessive rates are recorded.

"3. Near or nonfatal collisions shortly before the fatal accident. Courts believe that collisions should serve as a warning to defendants that [***10]  their conduct is highly likely to cause an accident. Failure to modify their driving is viewed as a conscious indifference to human life.

"4. Driving on the wrong side of the road. Many cases involve head-on collisions. Included here is illegally passing or veering into oncoming traffic.

"5. Failure to aid the victim. The driver left the scene of the accident and/or never attempted to seek aid for the victim.

6. Failure to heed traffic signs. Usually more than once prior to the fatal accident, the driver ran a red light and/or stop sign.

"7. Failure to heed warnings about reckless driving. In Pears v. State, for example, the court cited as proof of Pears' extreme indifference to life the fact that he continued driving after he had been warned by police officers not to drive because he was intoxicated. In other cases a police pursuit of the driver for earlier traffic violations was an implicit warning that the defendant's driving was dangerous.

"8. Prior record of driving offenses (drunk or reckless driving or both). The relevance of a defendant's prior record for reckless or intoxicated driving is, as United States v. Fleming pointed [***11]  out, not to show a propensity to drive while drunk but 'to establish that defendant had grounds to be aware of the risk his drinking and driving while intoxicated presented to others.'" 
 

Application of these factors seems appropriate to determine whether evidence in a particular case meets the requisite state of mind, but we are mindful that no precise universal definition or exclusive criteria is appropriate. The comments to the Model Penal Code declare that "recklessness" must be of such an extreme nature that it demonstrates an indifference to human life similar to that held by one who commits murder purposely or knowingly, but precise definition is impossible.

"The significance of purpose of knowledge as a standard of culpability is that, cases of provocation or other mitigation apart, purposeful or knowing homicide demonstrates precisely such indifference to the value of human life. Whether recklessness is so extreme that it demonstrates similar indifference is not a question, it is submitted, that can be further clarified. It must be left directly to the trier of fact [***12]  under instructions which make it clear that recklessness that can fairly be assimilated to purpose or knowledge should be treated as murder and that less extreme recklessness should be punished as manslaughter." A.L.I., Model Penal Code & Commentaries Part II section 210.2, Comment. 4, pp. 21-22 (1980).
     Many of the factors cited as relevant to the requisite state of mind in similar prosecutions beyond Kansas are present here. Viewing the evidence in the light most favorable to the prosecution, our examination of the record shows:

 

(i) The State presented evidence of intoxication, both the consumption of beer at the club, but the later consumption of alcohol and use of crack cocaine;

(ii) The State presented evidence of nonfatal collisions shortly before the fatal collision, specifically the collision with two parked vehicles;

(iii) The State presented evidence of speeding at the time of the fatal collision, specifically that Doub's vehicle was moving "tremendously faster" than the vehicle struck;

(iv) The State presented evidence of driving on the wrong side of the road when one of the parked vehicles was hit;

(v) The State presented evidence of leaving the scene of all incidents, both with parked vehicles and the vehicle containing Smith; moreover, Doub did not attempt to render aid to Smith but rather chose to flee to avoid criminal liability;

(vi) The State presented evidence of residents near the parked vehicles shouting at Doub to stop, but Doub failed to heed these warnings.



Doub argues that his conduct was not even sufficiently egregious to constitute vehicular homicide, citing State v. Krovvidi, 58 P.3d 687 (2002),   which reversed a conviction for vehicular homicide. The following language defines the crime of vehicular homicide, which is quite different from the language defining depraved heart murder:

"Vehicular homicide is the unintentional killing of a human being committed by the operation of an automobile, airplane, motor boat or other motor vehicle in a manner which creates an unreasonable risk of injury to the person or property of another and which constitutes a material deviation from the standard of care which a reasonable person would observe under the same circumstances."



The facts in Krovvidi, however, differed greatly from those before us. In Krovvidi, the State pointed exclusively to inattentive driving and the fact that the driver drove through a red light as factors showing conduct that rose to the level of culpability required under the vehicular homicide statute. Here, the facts are far more egregious. Moreover, depraved heart murder requires an entirely different level of culpability from that required for vehicular homicide. The following language from Krovvidi is instructive:

"In this case, there are no aggravating factors present. Krovvidi had not been drinking and was not under the influence of any drug, both factors which may provide  the additional evidence to establish a material deviation. None of the passengers in his vehicle warned him as he was about to enter the intersection; none were concerned that his driving appeared reckless or that he was accelerating or speeding as he approached the intersection. Krovvidi was not speeding and proceeded through the intersection thinking his light was green. Absent additional aggravating factors, we conclude that his conduct does not amount to the material deviation required under the provisions [of].".

     In contrast to Krovvidi, Doub had been drinking, was undoubtedly under the influence of crack cocaine, ignored commands to stop, was speeding at least by comparison if not illegally, and otherwise exhibited additional factors of recklessness. Considering the presence of many of those factors significant to other courts, we are convinced that a rational factfinder could have found Doub guilty of depraved heart second-degree murder beyond a reasonable doubt. The evidence against Doub is particularly damning considering that (a) he admits that his driving was preceded by drinking; (b) he admits that he struck two parked cars and ignored commands to stop because he was concerned that he had been drinking; (c) he then consumed additional alcohol and used crack cocaine; (d) he then resumed driving and caused a fatal collision, due in part to excessive speed; (e) he failed to render aid to the victims; and (f) he fled the scene in order to avoid criminal liability. We conclude that these facts clearly demonstrate an extreme indifference to human life.

 

CHAPTER TEN
Cornellier v. Black, 425 N.W.2d 21 (Wisc. App. 1988). Homicide by reckless conduct is defined by sec. 940.06(2), Stats., as "an act which creates a situation of unreasonable risk and high probability of death . . . and which demonstrates a conscious disregard for the safety of another and a willingness to take known chances of perpetrating an injury." The statute also provides that the definition is to be understood as embracing "all of the elements of what was heretofore known as gross negligence in the criminal law of Wisconsin."  
     In addition to describing how the fire and explosion occurred, and how it caused Whitt's death, the complaint alleges the following facts: (1) Cornellier controlled Pyro Corporation and ran the day-to-day operations at the Milton plant; (2) he was aware that Pyro was engaged in manufacturing fireworks without a permit in a structure that did not meet state and  local safety requirements, and that, as a result, the manufacturing operations were "illegal"; (3) less than three weeks before the fatal fire and explosion, Cornellier was convicted of six violations of safety ordinances in connection with the manufacture of fireworks at a nearby Milton plant -- including storing more than 500 pounds of explosives in a building and manufacturing fireworks in an open frame structure; (4) sometime before the explosion, Cornellier was advised by a business associate of safety concerns at the plant -- concerns which had been described by another associate as "a disaster, bags of chemicals left open, everything was a mess, it was very apparent . . . that the risks were very high"; and (5), following the explosion and fire, the United States Department of Labor reported nine separate violations of federal safety standards at the plant, including lack of adequate precautions against ignition of flammable vapors, lack of a safe means of escape from the building, mishandling of explosive materials in a manner hazardous to life, failure to implement safety practices to protect employees from explosion and fire, and generally hazardous and unsafe equipment and wiring throughout the building.
     As a general rule, "[t]he requirement of an overt act . . . is not inherently necessary for criminal liability. . . . Omissions are as capable as producing consequences as overt acts." The essence of criminal conduct is the requirement of a wrongful 'act.' This element, however, is satisfied by overt acts, as well as omissions to act where there is a legal duty to act."  It is just as much an "act" to deliberately or recklessly refrain from performing a known legal duty as it is to negligently perform that duty. The court concluded, therefore, that the statute, impliedly, if not directly, acknowledges that the crime of reckless homicide may be committed by omission, as well as commission.
    The allegations permit the reasonable inference that Cornellier was aware of the multitude of extremely dangerous conditions at the Milton plant prior to, and on the date of, the fire and explosion, and that he did nothing to correct those conditions or safeguard his employees from the known dangers. Similarly, one may infer from the complaint that Cornellier's failure to provide safe storage of explosive materials and a safe electrical system was a substantial factor in causing the explosion -- that is, that it was "a factor actually operating and which had substantial effect in producing the death as a natural result" (text taken directly from judgment of the court).  

CHAPTER TEN
Was the defendant guilty of involuntary manslaughter when he mixed drugs with alcohol?

Commonwealth v. Walker, 812 N.E.2d 262 (Mass. 2004), Opinion by: Ireland, J.

A jury in the Superior Court convicted the defendant of involuntary manslaughter, assault with intent to rape, drugging for purposes of sexual intercourse, assault and battery by means of a dangerous weapon (four indictments), and mingling poison with drink with intent to kill or injure (four indictments). The indictments were based on three incidents involving four women in which the defendant invited the women to his apartment and served them drinks mixed with his prescription sleeping medication, temazepam. The drinks rendered all four women unconscious. At least one of the women was sexually assaulted while unconscious, and another died as a result of the combination of the drug and alcohol. The jury acquitted the defendant of a charge of rape.

On appeal, the defendant claimed that the manslaughter conviction must be reversed because there was insufficient evidence to establish that his conduct posed a high degree of likelihood that substantial harm would result to another person. . . . We conclude, that there was sufficient evidence for a rational jury to find the defendant guilty of involuntary manslaughter

Facts

The defendant was prescribed Restoril, a sleeping medication containing the drug temazepam. The defendant had prescriptions for Restoril filled through 1995 and 1996. He stored thirty milligram capsules of Restoril in his kitchen. The defendant’s bottle of Restoril carried labels reading: (1) “May cause drowsiness. Alcohol may intensify this effect. Use care when operating a car or dangerous machinery”; and (2) “Caution: Federal law prohibits the transfer of this drug to any person other than the patient for whom it was prescribed.” The defendant knew that mixing Restoril with alcohol intensified the effects of both.

In 1998, at the time of trial, the defendant was seventy-one years old. Along with Valium and Xanax, temazepam is part of the benzodiazepine family of drugs. In addition to being used as a sleeping medication, temazepam is used to treat severe anxiety and panic attacks.

D.K. and E.R. were friends and neighbors. On the evening of June 7, 1995, they went to the defendant’s apartment to socialize. The defendant prepared alcoholic drinks for the women. At the defendant’s suggestion, D.K. put on a minidress. E.R. changed into a negligee. Before either woman had finished a second drink, they both became tired and groggy. D.K. was experiencing a sense of paralysis; she “knew [that] something was wrong” but was unable to “do anything about it.” Shortly thereafter, both women lost consciousness.

When D.K. and E.R. awoke nine hours later in the defendant’s bedroom, D.K. still had on the minidress, but her underpants were on the floor. The women felt sick and had trouble walking. The defendant drove them to D.K.’s apartment. Once home, D.K. telephoned the police and was told to go to a hospital. A blood screen was done at the hospital and tests revealed the presence of benzodiazepine in blood samples from both women. A sexual assault (or rape kit) examination of D.K. showed blood and a sperm stain on her underpants. Deoxyribonucleic acid (DNA) analysis revealed that approximately twelve percent of African Americans, including the defendant, could have contributed to the stain.

The second incident occurred on June 14, 1996, when M.N., then thirty years old, visited the defendant at his apartment. During the visit, M.N. consumed clam chowder and what the defendant told her was fruit punch. M.N. then lost consciousness, but was aware of the sensation of someone touching and pounding at her rectal area. At trial, the defendant admitted that he served M.N. a “drink.” Detective Sergeant John Courtney of the Randolph police department testified that during the investigation of the M.N. incident, the defendant told him that he mixed fruit punch, grapefruit, and vodka in M.N.’s drink.

According to M.N., on a prior visit to the defendant’s apartment, although she advised him that she did not drink alcohol, he prepared a beverage for her containing Kahlua and milk. She testified that she became unconscious after consuming the drink, but could feel the defendant kissing her cheeks. No indictment was brought with respect to that incident. M.N. remembered the defendant’s helping her down the stairs and taking her to her apartment. She felt drowsy and did not speak to the defendant.

She woke up at her home the next morning without her bra and wearing a different dress; her rectal area felt painful and “dirty.” M.N. telephoned the defendant and accused him of raping her, to which he responded that he “tried,” but did not “discharge” inside her. He told her not to go to a hospital and offered her $100, which she refused. M.N. went to a hospital that evening, where testing of her blood, while initially negative for benzodiazepine, later showed the presence of temazepam. A sexual assault examination revealed an abrasion on her external genitalia.

The final incident occurred on December 26, 1996. That evening, M.P., then fifty-eight years old, packed an overnight bag and left with the defendant. According to M.P.’s daughter, M.P. had some alcohol to drink before the defendant arrived. The following morning, in response to the defendant’s 911 call, emergency personnel arrived at the defendant’s apartment; M.P. was pronounced dead at the scene. The medical examiner testified that M.P. had died from a combination of temazepam and alcohol. Results of the DNA analysis on a rectal swab taken from M.P.’s body disclosed the presence of sperm cells and genetic material which was consistent with “the sum of DNA” from M.P. and the defendant.

Dr. David Robert Gastfriend, a psychiatrist and chief of addictive services at Massachusetts General Hospital, testified that thirty milligrams comprises a “full adult dose” of temazepam, but that, starting at age fifty years, a therapeutic dose for treating insomnia would be one-half that dose, or fifteen milligrams. He explained that, in persons aged fifty years or older, temazepam “can tranquilize the brain’s sensor for smothering . . . depress the brain’s drive to continue breathing,” and thus, in such older persons, “there is a risk of essentially stopping breathing . . . with excessive dose.” Dr. Gastfriend also testified that alcohol taken in conjunction with temazepam does not simply add to the effect of the drug, but multiplies its impact. As a result, patients who are prescribed temazepam are given strong warnings not to take it with alcohol. He opined that, based on the level of temazepam in M.P.’s blood (drawn approximately eight hours after she ingested temazepam), she likely had ingested two or more thirty-milligram temazepam pills the night before. Dr. Gastfriend further stated that temazepam causes amnesia, makes a person who is not used to it dizzy, tired, groggy, and unable to walk a straight line without staggering.

Dr. Alan David Woolf of Children’s Hospital in Boston, the Massachusetts poison control system, and Harvard Medical School also testified. He said that the poison control system defines poison or poisoning as “an exposure to a drug or a chemical or a biological compound that injures a human.” Dr. Woolf explained that, while benzodiazepines are among the regulated drugs that are “fairly safe,” they are nevertheless categorized as “Class 4” substances, which means that benzodiazepines, or their compounds, can only be dispensed with a prescription from a properly licensed physician. Dr. Woolf said that benzodiazepines generate the third highest number of calls to the poison control center for poisoning by pharmaceuticals. He described their side effects as including loss of memory or impaired memory, impaired motor control, drowsiness, and impaired consciousness. He also stated that there is a “synergistic” effect when alcohol and temazepam are mixed together, meaning that each enhances the other’s effects on the body. Moreover, Dr. Woolf opined that benzodiazepines are “never safe” when they are combined with alcohol because they may cause a “respiratory depression” or a “respiratory arrest,” by making a person “forget” to breathe. Dr. Woolf added that “any either intentional or inadvertent exposure to any chemical [that] can result in injurious effects, or have the potential to induce injurious effects on the victim is considered a poison or poisoning.”

The defendant testified at trial and denied any sexual contact with D.K., E.R., or M.N. He acknowledged that he made drinks for D.K., E.R., M.N., and M.P., but denied that he added any drug to what he served them. The defendant testified that he and M.P. had consensual intercourse, that he mixed a couple of drinks for her, and that she fell asleep on his couch. The next morning, finding M.P. unresponsive, the defendant dialed 911. He denied having anal intercourse with M.P. The defendant was convicted of manslaughter of M.P. on the theory of wanton and reckless conduct; assault with intent to rape and drugging for sexual intercourse of M.N.; assault and battery by means of a dangerous weapon on all four victims; and mingling poison with drink with intent to kill or injure with respect to all four victims.

Issue

On appeal, the defendant argues that the evidence was insufficient to find him guilty of the crime of involuntary manslaughter, because it did not establish that his conduct posed a high degree of likelihood that substantial harm would result to another. The defendant concedes that, viewing the evidence in the light most favorable to the Commonwealth, the jury could have found that the defendant mixed his prescription medication, Restoril, into an alcoholic drink, which he gave to M.P. She drank it and died shortly thereafter from the combined effect of alcohol and the drug temazepam contained in Restoril. The defendant acknowledges that he knew there were at least two labels on the bottle of medication, one warning him that it was a Federal offense to give the drug to anyone else, and a second instructing him not to drink any alcohol when taking the medication. The defendant also concedes that the jury could have found that, on two other occasions (first involving D.K. and E.R. and then M.N.), the women had fallen asleep when he gave them a “similar mixture.”

Relying on these facts, the defendant argues, however, that involuntary manslaughter could not be proved because Restoril is a legally prescribed medication that has numerous legitimate and “fairly safe” uses. Moreover, he argues, there was no label warning him that his conduct created a high degree of likelihood that substantial harm would result to another. . . .

Reasoning

We have often stated that, “involuntary manslaughter includes an unlawful homicide unintentionally caused by wanton and reckless conduct.” . . . “Wanton or reckless conduct,” in turn, “is intentional conduct, by way either of commission or of omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.” . . . “Even if a particular defendant is so stupid [or] so heedless . . . that in fact he did not realize the grave danger, he cannot escape the imputation of wanton or reckless conduct . . . if an ordinary normal [person] under the same circumstances would have realized the gravity of the danger.” Thus . . . “conduct which a reasonable person, in similar circumstances, would recognize as reckless will suffice.” . . .

Viewing the evidence and reasonable inferences from that evidence in the light most favorable to the Commonwealth, we conclude that the Commonwealth presented sufficient evidence for a rational jury to find the defendant guilty beyond a reasonable doubt of the involuntary manslaughter of M.P. The Commonwealth’s evidence demonstrated that the defendant mixed his prescription medication in M.P.’s drink in four to six times the recommended dosage for a person over fifty years of age. The clearly affixed warning on the pill bottle stated that the medication was not to be taken with alcohol. The “synergistic” effect of mixing alcohol and prescription sleeping medication was explained by two experts at trial. Significantly, the defendant admitted at trial that he was aware of the warning label and that alcohol enhanced the effects of the medication. An ordinary person would have understood the admonition not to mix the sleeping pills with alcohol as a warning that the combination could be toxic, if not lethal, particularly in light of the fact that, on prior occasions, the defendant had administered temazepam in alcoholic beverages to women and watched its injurious effects take hold of them. In sum, the jury [was] entitled to conclude that the defendant’s act in surreptitiously mixing multiple doses of his prescription sleeping medication with alcohol and serving the mixture to M.P. demonstrated an indifference to, and disregard of, the high degree of likelihood that substantial harm would result to her.

Holding

Both the warning label and the expert testimony reflected the concern that is all too well known and too often demonstrated in our society, namely that the combination of sleeping pills and alcohol can be deadly. . . . It is of “no consequence that the defendant may have meant no harm to the victim.” . . . We reject as meritless the defendant’s contention that, because he administered a prescribed medication to his victims, he cannot be considered aware of the risk involved, unlike, for example, the situation involving heroin, which has no currently accepted medical use and which has a high risk of death associated with its use. A person of ordinary intelligence would be aware that there are varying risks associated with all prescription medications. It is a matter of both common knowledge and common sense that a prescription is required to obtain certain medications precisely because they contain drugs that are not safe except when administered and supervised by a physician or other properly licensed practitioner. Even if we were to assume (which we do not) that an ordinary person was unaware of this fact, a label on the defendant’s medication specifically conveyed the same point. The label informed the defendant not to give the drug to anyone else, a statement an ordinary person would have understood to mean that doing so may create a risk of harm. For the foregoing reasons, we conclude that there was sufficient evidence to support the defendant’s conviction of involuntary manslaughter. . . .

Questions for Discussion

1.
What was the standard used by the court for involuntary manslaughter, negligence, or recklessness? Did the defendant’s act create a substantial threat of serious bodily harm or death?

2.
Summarize Walker’s defense. Why does the Massachusetts Supreme Judicial Court reject the defendant’s argument?

3.
How would you rule in this case?

4.
Can you change the language on the drug label to result in the defendant’s being found guilty of depraved heart murder rather than in voluntary manslaughter? What would be the result in the event that there was no warning label on the medicine?
CHAPTER TEN
SUICIDE

IS IT A CRIME TO ASSIST AN INDIVIDUAL TO COMMIT EUTHANASIA?

PEOPLE V. KEVORKIAN

639 N.W. 2D 291 (Mich.App. Ct. 2001)

Opinion By: Whitbeck, J.

Issue


A jury convicted defendant of second-degree murder and delivering a controlled substance. The trial court sentenced him to concurrent prison terms of ten to twenty-five years for the murder conviction and seven years for the controlled substance conviction. The defendant asks us to decide whether he may be held liable for assisting in a suicide. 

Facts
This case is about death; in particular, the death of former race car driver Thomas Youk in September 1998. Youk was fifty-two years old and had amyotrophic lateral sclerosis (ALS), also known as Lou Gehrig's disease. Defendant twice videotaped himself interacting with Youk. In the first videotape, defendant went to Youk's home to discuss his condition. In  the second videotape, defendant administered a lethal drug to Youk. Defendant later was a guest on the television news show 60 Minutes, during which segments from both videotapes were shown. The jury saw the videotapes and the 60 Minutes interview at defendant's trial. Nevertheless, defendant attempted to persuade the jury not to convict him because the murder he was charged with committing was, in his view, a "mercy killing." 
     Given this factual setting, this appeal presents a fascinating paradox. Though he made an impassioned plea to the jury to adopt his views on euthanasia, in this appeal defendant has given almost no attention   to his   claim that this homicide had a legal justification or excuse. Indeed, exactly seven of the fifty pages in his brief to this Court address euthanasia. Even during oral arguments, defendant's appellate counsel made not a single reference to this issue.
     Nevertheless, euthanasia is at the core of this case. But for defendant's self-described zealotry, Thomas Youk's death would, in all probability, not have been the subject of national attention, much less a murder trial. Defendant, in what is now apparently something of an afterthought, asks us to conclude that euthanasia is legal and, therefore, to reverse his conviction on constitutional grounds. We refuse. Such a holding would be the first step down a very steep and very slippery slope. To paraphrase the United States Supreme Court in Washington v Glucksberg, it would expand the right to privacy to include a right to commit euthanasia and thus place the issue outside the arenas of public debate and legislative action. Such a  holding would also involve the judiciary in deciding questions that are simply beyond our capacity. Succinctly put there is no principled basis for us to legalize euthanasia. …
      On September 15, 1998, at 9:55 p.m., defendant went to Youk's home to Youk's condition. As the videotape of this discussion revealed, defendant stated that he was recording their interaction in "connection with a request from Thomas [Youk] for help in . . . ending his suffering." Youk then described his condition. He recalled that his symptoms of ALS first became obvious to him in 1994 and that he had been confined to a wheelchair since 1997. By September 1998, Youk said, he could not move his left arm or his legs, he had minimal use of his right arm, he had difficulty swallowing and breathing, he was fed through a tube, and he was forced to use a machine to help him breathe. Youk stated that, at the time, he could not do anything for himself, that he had discussed "his wishes" with his mother, brothers, and wife, and that they "understand why. It's my decision." 
    Defendant then told Youk that he needed to sign a form indicating that he was consenting to a "direct injection instead of using the device, the machine." Defendant asked Youk if he wished to donate his   organs, and Youk declined. Defendant then read the  consent form, which stated in part:

I, Thomas Youk, the undersigned, entirely voluntarily, without any reservation, external persuasion, pressure, or duress, and after prolonged and thorough deliberation, hereby consent to the following medical procedure of my own choosing, and that you have chosen direct injection, or what they call active euthanasia, to be administered by a competent medical professional, in order to end with certainty my intolerable and hopelessly incurable suffering.

The meeting ended at 10:15 p.m.

B. The September 16, 1998, Videotape

On September 16, 1998, at 9:49 p.m., defendant again videotaped himself and Youk at Youk's home. Youk stated that he "wanted to go through with this" and signed the consent form. Defendant remarked that he would inject Youk in the vein because "it's quicker," and stated, "now I'm going to put on a cardiogram so we know when your heart is stopped, okay." Defendant established a connection between Youk and the electrocardiogram. Defendant injected Youk with Anectine and Seconal before injecting Youk with potassium chloride. During this time, defendant provided a commentary on what was occurring:

Sleepy Tom? Tom are you asleep?   And now we'll inject the Anectine. You asleep Tom? Tom? You asleep? He's asleep. Now the Potassium Chloride. This machine is recording for some reason so I'm pulling it by hand until the heart stops. It's been, it's been about two minutes since I injected the, ah, seconal, and one minute since I injected the--. Now we're getting agonal complexes and that's about the, the Potassium Chloride will stop the heart, so. Now there's a straight line. A straight line and the cardiogram will be turned off. His heart is stopped.

      The police were dispatched to Youk's house on September 17, 1998, at 1:30 a.m. They found Youk lying on his bed, dead. The police also found a Federal Express receipt with defendant's name at the scene. Officials conducted Youk's autopsy at 10:00 a.m. the same day. The medical examiner listed the manner of death as homicide and the cause of death as intravenous injection of substances. During the autopsy, the medical examiner found two "fresh" needle marks on Youk's left and right wrists that had been covered with makeup. The autopsy protocol stated that the cause of death was "poisoning by intravenous injection of substances."
     Oakland County Medical Examiner Ljubisa J. Dragovic, an expert in neuropathology and pathology who later testified for the prosecution at defendant's trial, witnessed the autopsy. Dr. Dragovic found three significant drugs in Youk's bodily fluids. First, Youk had a high level of the barbiturate Seconal, also known as Secobarbital, in his blood. Seconal is a Schedule 2 controlled substance 4 typically used to induce sleep. Dr. Dragovic believed that the amount of Seconal in Youk's blood would have killed him in a few hours. Second, Dr. Dragovic found Anectine, a paralyzing muscle relaxant, present in Youk's body in an amount that could have killed Youk within five to eight minutes by causing brain death. However, Dr. Dragovic determined that it was the third drug, potassium chloride, that defendant injected into Youk that caused his death. As Dr. Dragovic explained, when   potassium chloride is injected into the body in a concentrated form at once, rather than in small amounts over time, it stops the heart from beating within a matter of seconds. According to Dr. Dragovic, the toxicology reports did not reveal the presence of potassium chloride in Youk's body because that   substance is naturally present in the body after red blood cells die. 
      Dr. Dragovic also confirmed that Youk had ALS. However, in Dr. Dragovic's opinion, Youk did not die from ALS, ALS was not an underlying cause of Youk's death, and ALS did not contribute to Youk's death in any way. Rather, Dr. Dragovic firmly reiterated that the poisons injected into Youk killed him, constituting a homicide. 
    News correspondent Mike Wallace interviewed defendant for 60 Minutes. In the first clip from the interview shown to the jury, Wallace stated at the outset, "You killed him." Defendant responded: "I did, but it could be Manslaughter not Murder. It's not necessarily Murder. But it doesn't bother me what you call it. I know what it is. This could never be a crime in any society which deems itself enlightened." Defendant indicated that he was   making an example of Youk. Wallace then suggested that Youk was initially a little reluctant because Youk "thought he was getting assisted suicide." Defendant replied that "this is better than assisted suicide, I explained that to him. It's better control." 
    Defendant also explained to Wallace the process leading to Youk's death. According to defendant, the first injection paralyzed Youk's muscles and slowed   his ability to take in oxygen. When the oxygen was "cut off" and Youk could not breathe, defendant injected the "potassium chloride to stop the heart." Defendant then told Wallace that "either they go or I go," apparently meaning that he would be acquitted for killing Youk or, if convicted, he would starve to death in prison. As defendant put it: "I've got to force them to act. They must charge me. Because if they do not, that means they don't think it's a crime. Because they don't need any more evidence do they? Do you have to dust for fingerprints on this[?]"
     Wallace suggested that defendant was "engaged in a political, medical, macabre . . . publicity venture," and had a "ghoulish . . . desire to see the deed done." Defendant did not disagree with those assertions, stating:                                                                                 

"Well, it could be, I, I can't argue with that. Maybe it is ghoulish. I don't know. It appears that way to you. I can't criticize you for that." In fact, defendant agreed with Wallace, emphasizing  that "the main point is . . . that the deed be done." Evidently in response to the argument that legalizing euthanasia could be problematic in practice, defendant commented that "everything can be abused. You learn from abuse, you punish the abuser, and then . . . if you want to control, you say that only certain doctors can do this in certain areas, nobody else. . . . That's the way to control it." 

Defendant then returned to one of his main themes, saying:

If you don't have liberty and self-determination, you got nothing. That's what this country's built on and this is the ultimate self-determination to determine when and how you're gonna die when you're suffering.

[Wallace]: And those who say that [defendant], Dr. Death, is a fanatic?

 [ [Defendant]: Zealot. No, not if, sure, you try to take a liberty away and I turn fanatic. . . . I'm fighting for me, Mike, me. This is a right I want when I, I'm 71, I'll be 71. You don't know what'll happen  when you get older. I may end up terribly suffering. I want some colleague to be free to come and help me when I say the time has come. That's why I'm fighting for, me. Now that sounds selfish. And if it helps everybody else, so be it.     Reasoning

   On appeal, defendant makes two related, but separate, constitutional arguments. First, he argues that the unenumerated rights protected by the Ninth Amendment and its Michigan constitutional counterpart include a patient's right to be free from unbearable pain and suffering. Second, he maintains that the Fourteenth Amendment  and its Michigan constitutional counterpart 10 also include this right by proscribing state deprivation of liberty without due process of law either under constitutional privacy concepts or as a "necessary and direct corollary of this position . . . that a person should not be forced to suffer unbearably." Defendant claims that he has standing to raise these due process arguments. Defendant thus contends that he is entitled to have his murder conviction reversed and no further criminal proceedings instituted against him for "aiding in Thomas Youk's assertion of his constitutional right to be free from intolerable pain and suffering." 
The Ninth Amendment of the United States Constitution states that "no person shall be . . . deprived of life, liberty or property, without due process of law." 
      At the outset it is important to understand the nature of defendant's constitutional claims. The best way to do this is to state clearly the constitutional arguments that defendant does not raise. 
    First, defendant does not ask us to hold that he acted properly in furtherance of the right to refuse life-sustaining medical treatment. In Cruzan v Director, Missouri Dep't of Health, the United States Supreme Court "assumed that the United States Constitution would grant a competent person a constitutionally protected right to refuse lifesaving hydration and nutrition," likely under a Fourteenth Amendment due process liberty interest analysis. More recently, in Glucksberg, the Court strengthened the   constitutional basis for the Cruzan decision, interpreting Cruzan as holding that "the right to refuse unwanted medical treatment was so rooted in our history, tradition, and practice as to require special protection under the Fourteenth Amendment." Here, defendant does not, and could not, rely on Cruzan; factually, this case does not involve removing life support. Further, though not resting their decisions precisely on the Fourteenth Amendment, Michigan courts have arrived at the same conclusion regarding a patient's right to refuse life-sustaining medical care. The limited scope of these cases does not establish a right to be free from unbearable pain and suffering that would make euthanasia legal. There is, of course, a substantial factual distinction between  refusing care, even if doing so hastens death, and purposefully ending a life. 
       Second, defendant does not make any claim that this case concerns medical efforts to relieve pain or discomfort, though these medical efforts may hasten death. Michigan exempts such medical efforts from criminal penalties. Importantly, however, the exemption does not apply to medical efforts designed to cause death. Factually, there is not a scintilla of evidence that defendant administered potassium chloride to Youk to relieve Youk's pain or discomfort. Defendant admits as much in his brief on appeal:                    The only medical relief for Thomas Youk's conditions was the relief that he sought from [defendant]. The injection [defendant] gave to Thomas Youk was the only effective medical way to alleviate Thomas Youk's unbearable suffering. No pain medication would suffice, and there was no other beneficial medical alternative that would have aided Thomas Youk
     Third, defendant does not ask us to find that his actions in this matter constituted some form of permissible assisted suicide. In Michigan, assisting in a suicide--that is, providing the physical means by which another person attempts or commits suicide or participating in a physical [ act by which another person attempts or commits suicide--is illegal. The Michigan Supreme Court has upheld the statute in question against both a Title-Object Clause challenge under the Michigan Constitution and a Due Process Clause challenge under the United States Constitution. In reaching its decision on the due process challenge, a majority of the Court observed:
      Presently, a substantial number of jurisdictions have specific statutes that criminalize assisted suicide and the Model Penal Code also provides for criminal penalties. Further, nearly all states expressly disapprove of suicide and assisted suicide either in statutes dealing with durable powers of attorney in health-care situations, or in "living will" statutes. In addition, all states provide for the involuntary commitment of persons who may harm themselves as the result of mental illness, and a number of states allow the use of nondeadly force to thwart suicide attempts.
  
"the enumeration in the Constitution, of certain rights, shall not be construed   to deny or disparage others retained by the people." The  counterpart provision in the Michigan Constitution states that "the enumeration in this constitution of certain rights shall not be construed to deny or disparage others retained by the people." 
     The Fourteenth Amendment of the United States Constitution states, in relevant part, that no state shall "deprive any person of life, liberty, or property, without due process of law." The counterpart provision in the Michigan Constitution states, in relevant part, that 
Referring to Cruzan, the majority observed:

Indeed, the United States Supreme Court repeatedly and unequivocally has affirmed the sanctity of human life and rejected the notion that there is a right of self-destruction  inherent in any common-law doctrine or constitutional phrase.

Several years after the Michigan Supreme Court decision in Kevorkian I, the United States Supreme Court in Glucksberg upheld a similar Washington statute against a similar Due Process Clause challenge   under the United States Constitution. The Glucksberg majority held that the prohibition in the Washington statute against "'causing'" or "'aiding'" a suicide did not offend the Fourteenth Amendment of the United States Constitution. 
      Here, defendant makes no attempt to assert that he was engaged in assisted suicide when he injected Youk with potassium chloride, causing his death. Rather, he asserts that if the Ninth Amendment "is to have any substantive meaning," the right to be free from inexorable pain and suffering must be among the unenumerated rights protected by that amendment and its Michigan counterpart. Further, defendant asserts that the right to be free from unbearable pain and suffering caused by a medical condition is inherently part of the liberty interests secured by the Fourteenth Amendment and its Michigan counterpart. Defendant then contends that he cannot be prosecuted for "aiding in Thomas Youk's assertion of his   constitutional right to be free from intolerable  pain and suffering." Although defendant's appellate counsel has carefully avoided using the words, as we have already noted, the record indicates that defendant was quite specific when describing his actions; he said he was engaged in "active euthanasia" and the consent form that Youk signed directly refers to such active euthanasia. 
      In summary, defendant does not, nor could he, ask us to hold that his actions were legally justifiable because he simply helped Youk exercise his right to refuse medical care. Defendant does not, nor could he, ask us to hold that he was lawfully attempting to alleviate Youk's pain and suffering by any means other than causing his death. Defendant does not, nor could he, ask us to hold that his actions constituted a legal form of assisted suicide. In a nutshell, and using his own terminology, defendant asks us to legalize euthanasia.
     Defendant starts with the proposition that there is a right to privacy that is part of the liberty interest protected by the Fourteenth Amendment and its Michigan counterpart. He then asserts that the "intensely personal and private right of a patient to be free from intolerable and irremediable suffering" is either part of or similar to this privacy right. Citing Vacco, he argues that if the administration of aggressive painkilling drugs is acceptable even if this may hasten death, then the "necessary and direct corollary of this position is that a person should not be forced to suffer unbearably." 
     Defendant then reviews the positions of Justices O'Connor, Breyer, Souter, and Stevens in Glucksberg to reach the conclusion that "Justices on the Supreme Court have suggested allowing for interpretation of the Fourteenth Amendment's guarantee of liberty to apply to various privacy rights, including those  related to personal and private medical procedures." Finally, defendant argues that he has standing to assert Youk's constitutional right to be free from intolerable pain, claiming that Justice Stevens in Glucksberg, "recognized the possibility that an individual who provides assistance to a patient who was suffering interminably could prevail on a Constitutional challenge" and that, if we agree that there is a constitutionally protected right to be free from unbearable suffering, then the charges against him must be dismissed. We do not agree. 
     It is one thing to assert, as defendant does, that there is a large body of case law suggesting that due process sometimes relies on the right to privacy to protect fundamental liberty interests. It is quite another thing, however, to conclude that the right to privacy encompasses euthanasia. As Justice Jackson once pointedly noted, the enduring nature of precedent gives judicial opinions a force all their own. 
    The principle then lies about like a loaded weapon . . . . Every repetition imbeds that principle more deeply in our law and thinking and expands it to new purposes. All who observe the work of courts are familiar with what Judge   Cardozo described as "the tendency of a principle to expand itself to the limit of its logic."
    Defendant urges us to pick up the loaded weapon of the right to privacy cases. He asks us to use this weapon to resolve the situation faced by a person who suffers from literally unbearable pain and who wishes to end that pain by dying. As Justice O'Connor described it: "Death will be different for each of us. For many, the last days will be spent in physical pain and perhaps the despair that accompanies  physical deterioration and a loss of control of basic bodily and mental functions." 
    We decline, however, to pick up this loaded weapon for three basic reasons. First, we can find no meaningful precedent for expanding the right to privacy to include a right to commit euthanasia so that an individual can be free from intolerable and irremediable suffering. To our knowledge, no court of last resort in this country has ever recognized such a right. Even in the assisted suicide cases dealing with an asserted "right to die," courts have steadfastly refused to expand the right to privacy to include the right to commit or receive euthanasia. As Chief Justice Cavanagh and Justices Brickley and Griffin explained while describing the boundaries of the right to privacy in end-of-life cases: “We do not discern in Cruzan and its historic roots an indication that the federal constitution protects a right more expansive than the right to refuse to begin or to continue life-sustaining medical treatment. …                                                                                   
    Similarly, in Glucksberg, a majority of the United  States Supreme Court concluded that the asserted "right" to assistance in committing suicide "is not a fundamental liberty interest protected by the Due Process Clause." Instead, the Court determined that a state has legitimate and countervailing interests in preserving life, preventing suicide, protecting the integrity and ethics of the medical profession, protecting vulnerable groups from abuse, neglect, and mistakes, and acknowledging the equal value of all people. 4Most importantly, the Glucksberg majority noted that states "may fear that permitting assisted suicide will start it down the path to voluntary and perhaps even involuntary euthanasia." In commenting on the Ninth Circuit Court of Appeals decision in the underlying case, the majority of the Court said:

      The Court of Appeals' decision, and its expansive reasoning, provide ample support for the [state of Washington's] concerns. The court noted, for example, that the "decision of a duly appointed surrogate decision maker is for all legal purposes the decision of the patient himself;" that  "in some instances, the patient  may be unable to self-administer the drugs and . . . administration by the physician . . . may be the only way the patient may be able to receive them;" and that not only physicians, but also family members and loved ones, will inevitably participate in assisting suicide. Thus, it turns out that what is couched as a limited right to "physician-assisted suicide" is likely, in effect, a much broader license, which could prove extremely difficult to police and contain. [The state of] Washington's ban on assisting suicide prevents such erosion.
 

   The majority then turned, directly, to the "slippery slope" argument. The majority cited United States v 12 200-ft Reels of Super 8 MM Film 47 for the proposition that "'each step, when taken, appears a reasonable step in relation to that which preceded it, although the aggregate or end result is one that would never have been seriously considered in the first instance.'" The majority referred to Physician-Assisted Suicide and Euthanasia in the Netherlands  as suggesting that despite the existence of various reporting procedures, euthanasia in the Netherlands has not been  limited to competent, terminally ill adults who are enduring physical suffering, and that regulation of the practice may not have prevented abuses in cases involving vulnerable persons, including severely disabled neonates and elderly persons suffering from dementia.                                                             
     Here, expanding the right to privacy would begin, as the steps in the progression of defendant's argument supporting voluntary euthanasia clearly indicate, the slide down the slippery slope toward euthanasia. No court of final jurisdiction has so expanded the right to privacy. As a state court of intermediate appellate jurisdiction, neither will we. 
     Second, we conclude that by expanding the right to privacy as defendant suggests, we would, to a great extent, place the matter outside the arenas of public debate and legislative action. Whatever the life experiences or the policy preferences of the members of this Court might be, we must exercise the utmost care to assure, when asked to break new ground, that the liberty protected by the Due Process Clause of the Fourteenth Amendment not be subtly transformed into an expression of personal belief rather than an adherence to the rule of law. If society is to recognize a right to be free from intolerable and irremediable suffering, it should do so through the action of the majority of the legislature, whose role it is to set social policy, or by action of the people through ballot initiative. As the Michigan Supreme Court observed  when analyzing the constitutionality of the prohibition of assisted suicide:
       We are keenly aware of the intense emotions and competing moral philosophies that characterize the present debate about suicide in general, and assisted suicide in particular. The issues do not lend themselves to simple answers. However, while the complexity of the matter does not permit us to avoid the critical constitutional questions, neither does it, under the guise of constitutional interpretation, permit us to expand the judicial powers of this Court, especially where the question clearly is a policy one that is appropriately left to the citizenry for resolution, either through its elected representatives or through a ballot initiative. 
     Third, we observe that by expanding the right of privacy to include a right to commit euthanasia in order to end intolerable and irremediable suffering we would inevitably involve the judiciary in deciding questions that are simply beyond its capacity. There is no court that can answer the question of how much pain, or perception of pain by a third party, is necessary before the suffering becomes intolerable and irremediable. The role of the courts is to serve neither as physicians nor as theologians. In Glucksberg, Justice Stevens briefly discussed the United States Supreme Court's changing attitude toward the death penalty, noting that "there is no absolute requirement that a State treat all human life as having an equal right to preservation." Though other jurisdictions may not value all life equally, that is not true in Michigan. In a state that constitutionally prohibits   putting to death the convicted perpetrator of even the most heinous of crimes, courts are simply unsuited to make that decision with respect to the innocent. No judge, no matter how learned, can assess the quality of human life and determine, as a matter of law, that putting an end to suffering is justifiable in one case while in another case it is not. This sort of subjective determination would be unavoidable if we begin, through judicial intervention, to decide who shall live and who shall die. 
     Rather, the role of the courts is to apply the rule of law. As Chief Justice Burger once eloquently explained: It is often observed that hard cases make bad law. I suspect there is some truth to that adage, for the "hard" cases always tempt judges to exceed the limits of their authority . . .   to reach a "desirable" result. Cardozo no doubt had this type of case in mind when he wrote:

"The judge, even when he is free, is still not wholly free. He is not to innovate at pleasure. He is not a knight-errant, roaming at will in pursuit of his own ideal of beauty or of goodness. He is to draw his inspiration from consecrated principles. He is not to yield to spasmodic sentiment, to vague and unregulated benevolence. He is to exercise a discretion informed by tradition, methodized by analogy, disciplined by system, and subordinated to 'the primordial necessity of order in the social life.' Wide enough in all conscience is the field of discretion that remains."                                                                           


    What Cardozo tells us is beware the "good result," achieved by judicially unauthorized or intellectually dishonest means on the appealing notion that the desirable ends justify the improper judicial means. For there is always the danger that the seeds of precedent sown by   good men for the best of motives will yield a rich harvest of unprincipled acts of others also aiming at "good ends." Simply put, the courts are not free to create new rights out of whole cloth. We will not do so here.
     The structure of the Glucksberg opinion reflects the complexity of the assisted suicide issue, an issue certainly less complex than euthanasia. In Glucksberg, Chief Justice Rehnquist wrote the opinion announcing the Court's decision. Justices O'Connor, Scalia, Kennedy, and Thomas joined this opinion, constituting a solid five-person majority. Nevertheless, Glucksberg consists of more than the majority opinion. Justice O'Connor wrote a concurrence, which Justices Ginsburg and Breyer joined. At the same time, Justices Stevens, Souter, Ginsburg, and Breyer each wrote their own concurring opinions. Thus, while the majority opinion in Glucksberg is plainly identifiable, the nine individual justices' views on the assisted suicide issue are far from uniform. 
     Defendant seizes on these concurrences in Glucksberg as evidence that the United States Supreme Court would find a constitutional basis for assisted suicide if presented with "a   more particularized challenge." Defendant's assumption is that this is the perfect test case; this is the "more particularized challenge"  that will bring sweeping changes to constitutional law affecting not only assisted suicide, but creating a right to commit euthanasia. As we have  already outlined, assisted suicide is not at issue here; rather, the fundamental question here is whether there is a right to commit euthanasia. Defendant's observation that the concurring justices in Glucksberg each expressed, in varying degrees, their reservations about the sweep of the majority opinion is accurate. However, as is profoundly clear from each of their concurring opinions, there is not a hint in any of the language that any of the concurring justices used that any of them would recognize a right to commit euthanasia.
    Justice O'Connor attempted to avoid dealing directly with the limits on a patient's right to avoid  suffering, writing:

There is no need to address the question whether suffering patients have a constitutionally cognizable interest in obtaining relief from the suffering that they may experience in the last days of their lives. There is no dispute that dying patients in Washington and New York can obtain palliative care, even when doing so would hasten their deaths. The difficulty in defining terminal illness and the risk that a dying patient's request for assistance in ending his or her life might not be truly voluntary justifies the prohibitions on assisted   suicide we uphold here.


    However, she also agreed with the majority that "there is no generalized right to 'commit suicide,'" and that the "State's interests in protecting those who are not truly competent or facing imminent death, or those whose decisions to hasten death would not truly be voluntary, are sufficiently weighty to justify a prohibition against physician-assisted suicide." 
     Justice Ginsburg's concurrence consisted of the single statement that she "concurred in the Court's judgments . . . substantially for the reasons stated by Justice O'Connor . . . ."
     Justice Breyer disagreed with the way the majority framed the issue on appeal as the right to assisted suicide, instead preferring to examine whether a "'right to die with dignity'" existed. Despite reframing this issue, as "rough"  as it was, Justice Breyer ultimately adopted a tack quite close to that of Justice O'Connor, stating:

I do not believe . . . that this Court need or now should decide whether or not such a right [to die with dignity] is "fundamental." That is because, in my view, the avoidance of severe physical pain (connected with death) would have to constitute an essential part of any successful claim and because . . .the laws before us do not force a dying person to undergo that kind of pain. . . .
     Were the legal circumstances different--for example, were state law to prevent the provision of palliative care, including the administration of drugs as needed to avoid pain at the end of life--then the law's impact upon serious and otherwise unavoidable physical pain (accompanying death) would be more directly at issue. And . . . the Court might have to revisit its conclusions in these cases.                                                                               


     Thus, Justice Breyer's concurrence implies that he, too, believes that the state has a legally cognizable interest in preventing death, even when it is desired, as long as the state does not bar other efforts to alleviate suffering. 
      Justice Souter's concerns were somewhat different. He drew parallels between the right to "bodily integrity" and patients' insistence that they not merely be drugged into a "stupor" to make them unaware of their pain, but that they had a right to exercise their autonomy by dying, in the process avoiding "helplessness" and "dependency." In this regard, he noted that a physician is not just a "mechanic of the human body," but one who "ministers" to patients as whole individuals. Justice Souter reflected on the complexity and necessity of the patient-physician relationship in times of great suffering, refusing to minimize the individual interests at stake. Justice Souter did not close forever the doors to the Court regarding the assisted suicide issue. However, in the end, he concluded that the legislature, not the Court, had the "institutional competence"  to address this issue. 

     Nevertheless, Justice Souter emphasized time and again the risk that acknowledging a right to assisted suicide would lead to legalized euthanasia. He clearly saw euthanasia  as having "dangers [that] are concededly within the State's authority to address." Justice Souter, in a telling statement, also noted that "the barrier between assisted suicide and euthanasia could become porous [if there were a right to assisted suicide], and the line between voluntary and involuntary euthanasia as well." Thus, while Justice Souter was able to see many shades of gray in the assisted suicide issue, he saw euthanasia as pure darkness. 
      Justice Stevens distinguished between challenging a statute as facially unconstitutional and challenging the constitutionality of its application when framing the issues in the appeal, stating:
       Just as our conclusion that capital punishment is not always unconstitutional did not preclude later decisions holding that it is sometimes impermissibly cruel, so is it equally clear that a decision upholding a general statutory prohibition of assisted suicide does not mean that every possible application of the statute would be valid. A State, like Washington, that has authorized the death penalty, and thereby has concluded that the sanctity of human life does not require that it always be preserved, must acknowledge that there are situations in which an interest in hastening death is legitimate. Indeed, not only is that interest sometimes legitimate, I am also convinced that there are times when it is entitled to constitutional protection.
      Of all the justices, Justice Stevens' view in this and other passages came the closest to reflecting on the notion that a possible constitutional right to commit euthanasia might exist. However, we cannot forget that Justice Stevens, in fact, concurred in the majority's opinion. He readily acknowledged the majority's conclusion that there were principled reasons for "refusing to recognize an open-ended constitutional right to commit suicide," including assistance in committing suicide. e also found persuasive John Donne's famous statement that "'No man is an island,'" commenting:


The State has an interest in preserving and fostering the benefits that every human being may provide to the community--a  community that thrives on the exchange of ideas, expressions of affection, shared memories, and humorous incidents, as well as on the material contributions that its members create and support. The value to others of a person's life is far too precious to allow the individual to claim a constitutional entitlement to complete autonomy in making a decision to end that life.


      Further, Justice Stevens clearly expressed his views in the context of the right to end the life of a person for whom death is relatively imminent. In fact, after delineating the state's legitimate interests in preventing assisted suicide, Justice Stevens not only declined to say "as a categorical matter that these state interests  are invalid," he made the statement with respect to "the entire class of terminally ill, mentally competent patients." 76 More importantly, nowhere in his concurrence did Justice Stevens consider whether a right to commit euthanasia exists. Even if in the future Justice Stevens would hold that the United States Constitution grants a right to physician-assisted suicide, it appears that he would limit the right to the terminally ill and would not extend  it to euthanasia. 
      These five concurring justices held in common a concern that the states neither bar adequate treatment for pain and suffering in the name of prohibiting assisted suicide nor force patients to receive unwanted medical treatment. Here, defendant asserts that "no pain medication would suffice" and that "there was no other beneficial medical alternative that would have aided Thomas Youk." Defendant's  own words take him well beyond the possible purview of the concurring justices in Glucksberg. 
    Finally, defendant urges us to recognize that his prosecution "for helping Thomas Youk put an end to his suffering at the request of Mr. Youk" is unconstitutional on its face. He arrives at this position  by asserting, first, that Youk had a constitutional right to be free from intolerable pain and, second, that defendant's provision of "Constitutionally guaranteed medical services" allows him to assert Youk's rights.
      There is no authority whatsoever for the proposition that a right to be free from intolerable and irremediable suffering, if it exists, somehow migrates to an "individual," such as defendant, who provides assistance to a patient who is suffering interminably. The thin reed on which defendant apparently relies is Justice Stevens' concurrence in Glucksberg:
      There may be little distinction between the intent of a terminally ill patient who decides to remove her life support and one who seeks the assistance of a doctor in ending her life; in both situations, the patient is seeking to hasten a certain, impending death. The doctor's intent might also be the same in prescribing lethal medication as it is in terminating life support. A doctor who fails to administer medical treatment to one who is dying from a disease could be doing so with an intent to harm or kill that patient. Conversely, a doctor who prescribes lethal medication does not necessarily intend the patient's  death--rather that doctor may seek simply to ease the patient's suffering and to comply with her wishes. The illusory character of any differences in intent or causation is confirmed by the fact that the American Medical Association unequivocally endorses the practice of terminal sedation--the administration of sufficient dosages of pain-killing medication to terminally ill  patients to protect them from excruciating pain even when it is clear that the time of death will be advanced. The purpose of terminal sedation is to ease the suffering of the patient and comply with her wishes, and the actual cause of death is the administration of heavy doses of lethal sedatives. The same intent and causation may exist when a doctor complies with a patient's request for lethal medication to hasten her death.                                                                                                                         
     We first note Justice Stevens' equivocal language: "there may be little distinction" between the intent of a terminally ill  patient who decides to remove life support and one who seeks the assistance of a doctor to end her life; a doctor "may seek simply to ease the patient's suffering;" "the same intent and causation may exist when a doctor complies with a patient's request for lethal medication . . . ." Such language is worlds away from a justification for euthanasia. 
     Second, we note that Justice Stevens' references are entirely within the context of a doctor treating a patient. Defendant is not licensed to practice medicine in Michigan. Therefore there was not, and could not be, a doctor-patient relationship between defendant and Youk. Defendant's argument can only be construed to mean that an individual can, if requested by another person, kill that person.
    This is the mercy killing argument--the argument for the "Dutch cure"--taken beyond the position of even its most extreme advocates. Under defendant's theory, if one who is not a doctor became convinced that one's dear friend was suffering from a painful, incurable disease and that the friend wished to die, one could at the request of that friend shoot him between the eyes with a .45 caliber pistol and not be  guilty   of murder. Indeed, under defendant's theory, the same result might well be obtained if one's friend were severely depressed, or perhaps simply unhappy with his lot in life. This is the slippery slope with a vengeance and we will not take a single step down it, into the abyss.  Holding
 We conclude by noting that the jury, no doubt influenced by the gritty realism of the videotapes defendant made as well as his flat statement of culpability in the 60 Minutes interview, convicted defendant of second-degree murder as well as delivery of a controlled substance. Defendant has on the record before us compared himself to Margaret Sanger, Susan B. Anthony, and Dr. Martin Luther King, Jr., all of whom risked imprisonment for their beliefs. How history will view defendant is a matter this Court can neither predict nor decide. Perhaps in the brave new world of defendant's "enlightened" society, acts such as the one he committed in this case will be excused. Still, we find it difficult to hypothesize a rule of law under which this might be so.
    We deal here, however, with the application of the law as it currently exists to the facts of this case. While defendant has carefully skirted the label of murder in his past actions, he cannot do so now. Justice Levin once stated that "[defendant] is not a murderer." 78 Here, defendant in essence convicted himself of a murder he surely committed. We will not now reverse that conviction on due process grounds.  The trial court did not abuse its discretion in refusing to dismiss the charges. 
Questions for Discussion

1. Discuss the events leading up to Dr. Kevorkian’s prosecution.                                            2. Why doe the Michigan Supreme Court reject the claim that Dr. Kevorkian had the legal privilege to assist Youk in exercising his privacy right to be free from intense pain and suffering?
3.  Summarize the views of the Supreme Court judges in Glucksberg.                                        4.   As a judge how would you rule in the Kevorkian case?

CHAPTER TEN
MISDEMEANOR MANSLAUGHTER

Should Pray be held responsible for Everett’s death?

State v. Pray, 378 A.2d 1322 (Me. 1977), Opinion by: Godfrey, J.

Facts

Robert Pray was convicted of manslaughter in the killing of Ralph Everett, Jr. The essential facts presented to the jury are these:

On October 3, 1975, Robert Pray, his friend Joan, and her brother, James Heald, later the State’s primary witness, went to the Oasis Bar in Rockland. Ralph Everett was also there. During the evening both Pray and Everett became intoxicated and Everett twice fell down in the bar and landed on the back of his head.

Later that evening, James Heald and Robert Pray went outside and were standing on the porch of the Oasis when a car drove up and Everett got out. Everett came up the steps of the porch and, disregarding Heald’s suggestion that he go home, walked straight at Robert Pray with his arms at his sides. Robert Pray testified that he was “scared” of Everett and knew that he “could be violent.” Heald testified that Everett’s appearance showed that there was going to be trouble. As Everett came close to Pray, Pray struck him against his chest with his left forearm. Everett staggered backward, fell off the porch and struck the back of his head on the pavement. He died of a fractured skull.

At the trial, the defense argued that earlier falls might have caused the fracture and that Pray acted in self- defense. The State sought and received jury instructions on the theories of voluntary manslaughter, criminally reckless involuntary manslaughter, and involuntary manslaughter as a result of death resulting from an unlawful act, namely, Robert Pray’s striking of Everett with his forearm. The jury’s verdict of guilty could have been founded on any one of those theories, including the theory of manslaughter resulting from an unlawful act.

Issue

The net effect . . . is to permit an unlawful act, whether malum prohibitum or malum in se, to be the basis of a conviction of involuntary manslaughter even when defendant’s conduct in the particular circumstances may have created no perceptible risk of death.

Is the common law rule . . . consonant with sound principles of criminal law?

Reasoning

Unlawful-act involuntary manslaughter has been severely criticized. The flaw in the concept is that a person may be convicted of unlawful-act manslaughter even though the person’s conduct does not create a perceptible risk of death. Thus, a person is punished for the fortuitous result, the death, although the jury never has to determine whether the person was at fault with respect to the death. The concept violates the important principle that a person’s criminal liability for an act should be proportioned to his or her moral culpability for that act. The wrongdoer should be punished for the unlawful act and for homicide if he or she is at fault with respect to the death, but should not be punished for a fortuitous result merely because the act was unlawful.

The Model Penal Code abolishes the concept of unlawful-act manslaughter, and the modern trend in state homicide law is to follow this lead. Model Penal Code § 210.3. Under the modern view, unlawful acts which result in death are punished as homicide only when the acts involve a perceptible risk of death. Maine’s new Criminal Code abolishes unlawful-act manslaughter and substitutes several types of reckless and negligent homicide. Me. Rev. Stat. Ann. tit. 17-A, §§ 10, 204, 205 (1976). This change represents legislative rejection of common law unlawful-act manslaughter and adoption of a homicide punishment scheme which makes the penalty commensurate with the defendant’s culpability.

The rule in question is, of course, analogous to the so-called “felony-murder rule.” In applying that rule even before adoption of the new Criminal Code, this Court had come to the position of requiring not merely a causal relationship between the felony being committed or attempted and the death, but also “proof beyond a reasonable doubt that the manner or method of its commission, or attempted commission, presents a serious threat to human life or is likely to cause serious bodily harm.” We see no reason for not importing a similar requisite of perceptibility of risk of death or serious bodily harm as an element of unlawful-act involuntary manslaughter.

Holding

The common law concept of involuntary manslaughter resulting from an unlawful act can no longer be regarded as based on sound principles of criminal law and has not been incorporated in the new Maine Criminal Code. The doctrine should no longer be applied to sustain homicide convictions. . . . The concept is not based on sound principles of criminal law and has now been abolished by the legislature. Under these circumstances it would be unjust to apply the doctrine to sustain the homicide conviction of Robert Pray.

Questions for Discussion

1.
What crime did Pray commit when he struck Everett? Had Everett not been seriously injured, would Pray likely have been charged with a criminal offense?

2.
Was Pray the cause in fact of Everett’s death? Was Pray the foreseeable, proximate cause?

3.
Did Pray possess the intent to seriously injure or kill Everett? Absent the misdemeanor-manslaughter rule, was Everett’s intent sufficient to hold him responsible for involuntary manslaughter?

4.
At the time of Everett’s death, Maine courts applied the common law misdemeanor-manslaughter rule. The rule was subsequently abolished by the Maine legislature. Explain why the court refused to apply the rule to hold Robert Pray criminally liable for involuntary manslaughter.

5.
Assuming that Maine did not abolish the misdemeanor-manslaughter rule, how would you rule as the judge in this case?
State v. Richard Knutson, Inc., 537 N.W.2d 420 (Wis. Ct. App. 1995). Opinion by: Anderson, J.

Facts

In the spring of 1991, Richard Knutson, Inc. (RKI), undertook the construction of a sanitary sewer line for the City of Oconomowoc. On May 20, 1991, while working in an area adjacent to some Wisconsin Electric Power Company power lines, a work crew attempted to place a section of corrugated metal pipe in a trench in order to remove groundwater. The backhoe operator misjudged the distance from the boom of the backhoe to the overhead power lines and did not realize he had moved the stick of the boom into contact with the wires. In attempting to attach a chain to the backhoe’s bucket, a member of the crew was instantly electrocuted. . . . The jury found RKI guilty as charged. The trial court entered judgment, concluding that the evidence was sufficient to support the verdict of negligent homicide. The Wisconsin Statute (WS) reads as follows: “§ 940.10 STATS. Homicide by negligent operation of vehicle. Whoever causes the death of another human being by the negligent operation or handling of a vehicle is guilty of a Class E felony.”

Issue

RKI raises the same challenges to WS section 940.10, STATS.—homicide by negligent operation of a vehicle statute—as it did in the trial court. The trial court held that section 940.10 covered acts by corporations. . . . The trial court decided that corporate liability was within the spirit of section 940.10, stating, “The purpose of the statute is to protect employees or anyone from the negligent conduct of another which may cause death. It should not matter that the ‘another’ is a person or corporation as long as the conduct is criminal. . . .”

On appeal, RKI insists that a corporation cannot be held accountable for homicide. RKI argues that “the statute uses the word ‘whoever’ and the correlative phrase ‘another human being.’ In the context of this sentence, ‘whoever’ necessarily refers to a human being. By its own terms, the statute therefore limits culpability for homicide by operation of a vehicle to natural persons.” . . . The State argues that when used in the homicide statutes, the word “whoever” refers to natural or corporate persons. The State reasons that either can be liable for taking the life of “another human being.”

Here, the statute does not provide a definition of “whoever.” It is left to the reader to determine if “whoever” should be read expansively to include natural and artificial persons, or should be read narrowly and have its definition gleaned from its reference to the correlative phrase “another human being.” Our task is to ascertain if the legislative intent is to include corporations within the class of perpetrators. This task is made more difficult by the legislature’s use of the term “whoever” to identify the perpetrator of a crime and its failure to define that term. Why, when it rewrote the criminal code in 1955, the legislature chose to describe perpetrators with the ambiguous term “whoever” is an enigma. Another mystery is the deletion of any statutory language establishing corporate liability for criminal acts. This was eliminated, upon motion of an advisory committee member who was a house counsel for a large industrial corporation. . . .

Reasoning

Legislative inaction, in the face of repeated Wisconsin Supreme Court pronouncements that corporations can be held liable for criminal acts, convinces us that the legislature concurs in the Supreme Court’s decisions. On two separate occasions the legislature significantly revised the homicide statutes; both times it is presumed that the legislature was aware that court decisions have held corporations criminally liable; and on both occasions, the legislature has elected not to undo corporate criminal liability. Our conclusion conforms to the modern trend of the law. A leading treatise on corporations acknowledges that a corporation may be held to answer for its criminal acts, including homicide. . . . The Model Penal Code also has several provisions holding corporations accountable for criminal behavior.

Wayne R. LaFave and Austin W. Scott summarize the persuasive policy considerations supporting corporate criminal liability. Among those considerations is the factor that the corporate business entity has become a way of life in this country and the imposition of criminal liability is an essential part of the regulatory process. Another consideration centers on the premise that it would be unjust to single out one or more persons for criminal punishment when it is the corporate culture that is the origin of the criminal behavior. Also, the size of many corporations makes it impossible to adequately allocate responsibility to individuals. An additional consideration is the “indirect economic benefits that may accrue to the corporation through crimes against the person. To get these economic benefits, corporate management may shortcut expensive safety precautions, respond forcibly to strikes, or engage in criminal anticompetitive behavior.” It has also been suggested that the free market system cannot be depended upon to guide corporate decisions in socially acceptable ways, and the threat of imposition of criminal liability is needed to deter inappropriate (criminal) corporate behavior.

RKI insists that Wisconsin has disregarded the modern trend of criminal law to hold corporations liable for criminal acts and that only individuals may be held liable. RKI’s argument ignores reality. A corporation acts of necessity through its agents; therefore, the only way a corporation can negligently cause the death of a human is by the act of its agent—another human. Reading the statute to limit its coverage to perpetrators who are human, as suggested by RKI, skirts around the concepts of vicarious and enterprise liability. If a human was operating a vehicle within the scope of his or her employment when the death occurred, RKI’s construction would permit the corporation to escape criminal prosecution simply because it is not a human being.

Holding

RKI’s attempt to limit the class of perpetrators to natural persons ignores that . . . “finding moral responsibility and criminal liability does not depend on first determining whether an entity is a person.” We are satisfied that the history of corporate criminal liability in Wisconsin prescribes the results reached. The construction of WS section 940.10, STATS., to include corporations is consistent with public policy and practice. In reaching this conclusion, we are cognizant of Justice Holmes’ observation that, “A word is not a crystal, transparent and unchanged, it is the skin of a living thought and may vary greatly in color and content according to the circumstances and the time in which it is used.”

Homicide by negligent use of a vehicle has three elements: “(1) that the defendant cause death (2) by criminal negligence (3) in the operation of a vehicle.” . . . Of course, by necessity a corporation can only act through its employees, agents, or officers; therefore, it is the negligence of the employee that must rise to the level of criminal negligence.

Criminal negligence differs from ordinary negligence in two respects. First, the risk is more serious—death or great bodily harm as opposed to simple harm. Second, the risk must be more than an unreasonable risk—it must also be substantial. Criminal negligence involves the same degree of risk as criminal recklessness—an unreasonable and substantial risk of death or great bodily harm. The difference between the two is that recklessness requires that the actor be subjectively aware of the risk, while criminal negligence requires only that the actor should have been aware of the risk—an objective standard. . . .

The evidence permits the reasonable inference that RKI neglected to act with due diligence to ensure the safety of its employees as they installed sewer pipes in the vicinity of overhead electrical lines. RKI’s management took no action to have the power lines de-energized or barriers erected; rather, management elected to merely warn employees about the overhead lines. A finder of fact would be justified in reasonably inferring that RKI had ample notice that the existence of overhead power lines would interfere with the job, and unless there was compliance with safety regulations, working in the vicinity of the overhead lines posed a substantial risk to its employees.

The evidence supports the conclusion that if RKI had enforced the written safety regulations issued by the federal government, had abided by its own written safety program, and had complied with the contract requirements for construction on Wisconsin Electric’s property, the electrocution death would likely not have happened. The finder of fact was justified in concluding that RKI operated vehicles in close proximity to the overhead power lines without recognizing the potential hazard to its employees in the vicinity of the vehicles. The jury could reasonably find that RKI’s failure to take elementary precautions for the safety of its employees was a substantial cause of the electrocution death.

Dissenting, Brown, J.
What this debate really comes down to is whether it is desirable that a court avoid the literal meaning of this statute. I acknowledge that there exists a tension between the language of the statute and the announced public policy goal by some of our citizenry that corporations be held to criminal liability for negligent deaths. And I reject the notion that we should never search for the “real” rule lying behind the mere words on a printed page. But when the statute’s wording is so clear in its contextual rigidity, the statute has therefore generated an answer which excludes otherwise eligible answers from consideration. Unlike the majority, I take the clear wording of the statute seriously. Since the majority has seen fit to quote Justice Oliver Wendell Holmes, Jr., I too quote from a past justice of the nation’s highest court. Justice Robert Jackson wrote: “I should concur in this result more readily if the Court could reach it by analysis of the statute instead of by psychoanalysis of Congress.” My sentiments exactly.

Questions for Discussion

1.
What facts formed the basis of Richard Knutson, Inc.’s conviction of negligent homicide?

2.
List the corporate officials and employees who likely were negligent. Why did the prosecutor choose to prosecute the corporation rather than these individuals? Why did the prosecutor not charge Richard Knutson, Inc., with reckless homicide?
3.
Summarize the argument in favor of extending the statute to cover corporations. Are you persuaded by the argument? Should states adopt statutes explicitly punishing corporate murder?

4.
What is the purpose of holding Richard Knutson, Inc., criminally liable? Is the death of an employee better addressed through a civil suit seeking monetary
CHAPTER ELEVEN

WAS THE RAPE VICTIM’S RESISTANCE  OVERCOME BY REASONABLE FEAR?

STATE V. RUSK
 
  424 A.2d 720 ( Md. App. 1981)

Opinion By:  Murphy, C.J. 

Issue 

 Edward Rusk was found guilty by a jury in the Criminal Court of Baltimore (Karwacki, J. presiding) of second degree rape in violation of Maryland Code. Art. 27, s 463(a)(1), which provides in pertinent part: 

"A person is guilty of rape in the second degree if the person engages in vaginal intercourse with another person: 
(1) By force or threat of force against the will and without the consent of the other person; ...."

 On appeal, the Court of Special Appeals, sitting en banc, reversed the conviction; it concluded by an 8-5 majority that in view of the prevailing law as set forth in Hazel v. State,  157 A.2d 922 (1960), insufficient evidence of Rusk's guilt had been adduced at the trial to permit the case to go to the jury.  We granted certiorari to consider whether the Court of Special Appeals properly applied the principles of Hazel in determining that insufficient evidence had been produced to support Rusk's conviction.                                   Facts

 At the trial, the 21-year-old prosecuting witness, Pat, testified that on the evening of September 21, 1977, she attended a high school alumnae meeting where she met a girl friend, Terry.  After the meeting, Terry and Pat agreed to drive in their respective cars to Fells Point to have a few drinks.  On the way, Pat stopped to telephone her mother, who was baby sitting for Pat's two-year-old son; she told her mother that she was going with Terry to Fells Point and would not be late in arriving home.                                                          
     The women arrived in Fells Point about 9:45 p. m.  They went to a bar where each had one drink.  After staying approximately one hour, Pat and Terry walked several blocks to a second bar, where each of them had another drink.  After about thirty minutes, they walked two blocks to a third bar known as E. J. Buggs.  The bar was crowded and a band was playing in the back.  Pat ordered another drink and as she and Terry were leaning against the wall, Rusk approached and said "hello" to Terry.  Terry, who was then conversing with another individual, momentarily  interrupted her conversation and said "Hi, Eddie."  Rusk then began talking with Pat and during their conversation both of them acknowledged being separated from their respective spouses and having a child.  Pat told Rusk that she had to go home because it was a week- night and she had to wake up with her baby early in the morning.                                                                                         
     Rusk asked Pat the direction in which she was driving and after she responded, Rusk requested a ride to his apartment.  Although Pat did not know Rusk, she thought that Terry knew him.  She thereafter agreed to give him a ride.  Pat cautioned Rusk on the way to the car that " 'I'm just giving a ride home, you know, as a friend, not anything to be, you know, thought of other than a ride; ' " and he said, " 'Oh, okay.' " They left the bar between 12:00 and 12:20 a. m.                                                                                                          
     Pat testified that on the way to Rusk's apartment, they continued the general conversation that they had started in the bar.  After a twenty-minute drive, they arrived at Rusk's apartment in the 3100 block of Guilford Avenue.  Pat testified that she was totally unfamiliar with the neighborhood.  She parked the car at the curb on the opposite side of the street from Rusk's apartment but left the engine running.  Rusk asked Pat to come in, but she refused.  He invited her again, and she again declined.  She told Rusk that she could not go into his apartment even if she wanted to because she was separated from her husband and a detective could be observing her movements.  Pat said that Rusk was fully aware that she did not want to accompany him to his room. Notwithstanding her repeated refusals, Pat testified that Rusk reached over and turned off the ignition to her car and took her car keys.  He got out of the car, walked over to her side, opened the door and said, " 'Now, will you come up?' " Pat explained her subsequent actions: 


"At that point, because I was scared, because he had my car keys.  I didn't know what to do.  I was someplace I didn't even know where I was.  It was in the city.  I didn't know whether to run.  I really didn't think at that point, what to do. 
"Now, I know that I should have blown the horn.  I should have run.  There were a million things I could have done.  I was scared, at that point, and I didn't do any of them." 
 Pat testified that at this moment she feared that Rusk would rape her.  She said: "(I)t was the way he looked at me, and said 'Come on up, come on up; ' and when he took the keys, I knew that was wrong."                                                                                                                          
     It was then about 1 a. m.  Pat accompanied Rusk across the street into a totally dark house.  She followed him up two flights of stairs.  She neither saw nor heard anyone in the building.  Once they ascended the stairs, Rusk unlocked the door to his one-room apartment, and turned on the light. According to Pat, he told her to sit down.  She sat in a chair beside the bed. Rusk sat on the bed.  After Rusk talked for a few minutes, he left the room for about one to five minutes.  Pat remained seated in the chair.  She made no noise and did not attempt to leave.  She said that she did not notice a telephone in the room.  When Rusk returned, he turned off the light and sat down on the bed.  Pat asked if she could leave; she told him that she wanted to go home and "didn't want to come up."  She said, " 'Now, (that) I came up, can I go?' " Rusk, who was still in possession of her car keys, said he wanted her to stay.                                                                                                 
       Rusk then asked Pat to get on the bed with him.  He pulled her by the arms to the bed and began to undress her, removing her blouse and bra.  He unzipped her slacks and she took them off after he told her to do so.  Pat removed the rest of her clothing, and then removed Rusk's pants because "he asked me to do it." After they were both undressed Rusk started kissing Pat as she was lying on her back.  Pat explained what happened next: 
"I was still begging him to please let, you know, let me leave.  I said, 'you can get a lot of other girls down there, for what you want,' and he just kept saying, 'no'; and then I was really scared, because I can't describe, you know, what was said.  It was more the look in his eyes; and I said, at that point I didn't know what to say; and I said, 'If I do what you want, will you let me go without killing me?' Because I didn't know, at that point, what he was going to do; and I started to cry; and when I did, he put his hands on my throat, and started lightly to choke me; and I said, 'If I do what you want, will you let me go?'  And he said, yes, and at that time, I proceeded to do what he wanted me to." 
 Pat testified that Rusk made her perform oral sex and then vaginal intercourse. 
       Immediately after the intercourse, Pat asked if she could leave.  She testified that Rusk said, " 'Yes,' " after which she got up and got dressed and Rusk returned her car keys.  She said that Rusk then "walked me to my car, and asked if he could see me again; and I said, 'Yes; ' and he asked me for my telephone number; and I said, 'No, I'll see you down Fells Point sometime,' just so I could leave."  Pat testified that she "had no intention of meeting him again."  She asked him for directions out of the neighborhood and left. 
       On her way home, Pat stopped at a gas station, went to the ladies room, and then drove "pretty much straight home and pulled up and parked the car."  At first she was not going to say anything about the incident.  She explained her initial reaction not to report the incident: "I didn't want to go through what I'm going through now (at the trial)."  As she sat in her car reflecting on the incident, Pat said she began to "wonder what would happen if I hadn't of done what he wanted me to do.  So I thought the right thing to do was to go report it, and I went from there to Hillendale to find a police car."  She reported the incident to the police at about 3:15 a. m.  Subsequently, Pat took the police to Rusk's apartment, which she located without any great difficulty.                                                            
     Pat's girlfriend Terry corroborated her testimony concerning the events which occurred up to the time that Pat left the bar with Rusk.  Questioned about Pat's alcohol consumption, Terry said she was drinking screwdrivers that night but normally did not finish a drink.  Terry testified about her acquaintanceship with Rusk: "I knew his face, and his first name, but I honestly couldn't tell you apparently I ran into him sometime before.  I couldn't tell you how I know him.  I don't know him very well at all."                           
    Officer Hammett of the Baltimore City Police Department acknowledged receiving Pat's rape complaint at 3:15 a. m. on September 22, 1977.  He accompanied her to the 3100 block of Guilford Avenue where it took Pat several minutes to locate Rusk's apartment.  Officer Hammett entered Rusk's multi- dwelling apartment house, which contained at least six apartments, and arrested Rusk in a room on the second floor.                    
      Rusk, the 31-year-old defendant, testified that he was in the Buggs Tavern for about thirty minutes when he noticed Pat standing at the bar.  Rusk said: "She looked at me, and she smiled.  I walked over and said, hi, and started talking to her."  He did not remember either knowing or speaking to Terry.  When Pat mentioned that she was about to leave, Rusk asked her if she wanted to go home with him.  In response, Pat said that she would like to, but could not because she had her car.  Rusk then suggested that they take her car.  Pat agreed and they left the bar arm-in-arm.                                                                    
      Rusk testified that during the drive to her apartment, he discussed with Pat their similar marital situations and talked about their children.  He said that Pat asked him if he was going to rape her.  When he inquired why she was asking, Pat said that she had been raped once before.  Rusk expressed his sympathy for her.  Pat then asked him if he planned to beat her.  He inquired why she was asking and Pat explained that her husband used to beat her.  Rusk again expressed his sympathy.  He testified that at no time did Pat express a fear that she was being followed by her separated husband.                                     
      According to Rusk, when they arrived in front of his apartment Pat parked the car and turned the engine off.  They sat for several minutes "petting each other."  Rusk denied switching off the ignition and removing the keys.  He said that they walked to the apartment house and proceeded up the stairs to his room.  Rusk testified that Pat came willingly to his room and that at no time did he make threatening facial expressions.  Once inside his room, Rusk left Pat alone for several minutes while he used the bathroom down the hall.  Upon his return, he switched the light on but immediately turned it off because Pat, who was seated in the dark in a chair next to the bed, complained it was too bright.  Rusk said that he sat on the bed across from Pat and reached out 
"and started to put my arms around her, and started kissing her; and we fell back into the bed, and she we were petting, kissing, and she stuck her hand down in my pants and started playing with me; and I undid her blouse, and took off her bra; and then I sat up and I said 'Let's take our clothes off; ' and she said, 'Okay; ' and I took my clothes off, and she took her clothes off; and then we proceeded to have intercourse." 
       Rusk explained that after the intercourse, Pat "got uptight." "Well, she started to cry.  She said that she said, 'You guys are all alike,' she says, 'just out for,' you know, 'one thing.' " She started talking about I don't know, she was crying and all.  I tried to calm her down and all; and I said, 'What's the matter?'  And she said, that she just wanted to leave; and I said, 'Well, okay; ' and she walked out to the car.  I walked out to the car.  She got in the car and left."  Rusk denied placing his hands on Pat's throat or attempting to strangle her.  He also denied using force or threats of force to get Pat to have intercourse with him.                                                                                                                                          
      In reversing Rusk's second degree rape conviction, the Court of Special Appeals, quoting from Hazel, noted that: 


"Force is an essential element of the crime (of rape) and to justify a conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety." 
 

Writing for the majority, Judge Thompson said: 


"In all of the victim's testimony we have been unable to see any resistance on her part to the sex acts and certainly can we see no fear as would overcome her attempt to resist or escape as required by Hazel.  Possession of the keys by the accused may have deterred her vehicular escape but hardly a departure seeking help in the rooming house or in the street.  We must say that 'the way he looked' fails utterly to support the fear required by Hazel."   

 The Court of Special Appeals interpreted Hazel as requiring a showing of a reasonable apprehension of fear in instances where the prosecutrix did not resist. . . . 

 Hazel, which was decided in 1960, long before the enactment of s 463(a)(1), involved a prosecution for common law rape, there defined as "the act of a man having unlawful carnal knowledge of a female over the age of ten years by force without the consent and against the will of the victim." . . . . It recognized that force and lack of consent are distinct elements of the crime of rape.  It said: 


"Force is an essential element of the crime and to justify a conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety.  But no particular amount of force, either actual or constructive, is required to constitute rape.  Necessarily, that fact must depend upon the prevailing circumstances.  As in this case force may exist without violence.  If the acts and threats of the defendant were reasonably calculated to create in the mind of the victim having regard to the circumstances in which she was placed a real apprehension, due to fear, of imminent bodily harm, serious enough to impair or overcome her will to resist, then such acts and threats are the equivalent of force."  

 As to the element of lack of consent, the Court said in Hazel : 


"(I)t is true, of course, that however reluctantly given, consent to the act at any time prior to penetration deprives the subsequent intercourse of its criminal character.  There is, however, a wide difference between consent and a submission to the act.  Consent may involve submission, but submission does not necessarily imply consent.                           

Furthermore,  Hazel did not expressly determine whether the victim's fear must be "reasonable."  Its only reference to reasonableness related to whether "the acts and threats of the defendant were reasonably calculated to create in the mind of the victim ... a real apprehension, due to fear, of imminent bodily harm ...."  Manifestly, the Court was there referring to the calculations of the accused, not to the fear of the victim. While Hazel made it clear that the victim's fear had to be genuine, it did not pass upon whether a real but unreasonable fear of imminent death or serious  bodily harm would suffice.  The vast majority of jurisdictions have required that the victim's fear be reasonably grounded in order to obviate the need for either proof of actual force on the part of the assailant or physical resistance on the part of the victim. We think that, generally, this is the correct standard.    
      As earlier indicated, the Court of Special Appeals held that a showing of a reasonable apprehension of fear was essential under Hazel to establish the elements of the offense where the victim did not resist.  The Court did not believe, however, that the evidence was legally sufficient to demonstrate the existence of "a reasonable fear" which overcame Pat's ability to resist.  In support of the Court's conclusion, Rusk maintains that the evidence showed that Pat voluntarily entered his apartment without being subjected to a "single threat nor a scintilla of force"; that she made no effort to run away nor did she scream for help; that she never exhibited a will to resist; and that her subjective reaction of fear to the situation in which she had voluntarily placed herself was unreasonable and exaggerated.  Rusk claims that his acts were not reasonably calculated to overcome a will to resist; that Pat's verbal resistance was not resistance within the contemplation of Hazel ; that his alleged menacing look did not constitute a threat of force; and that even had he pulled Pat to the bed, and lightly choked her, as she claimed, these actions, viewed in the context of the entire incident no prior threats having been made would be insufficient to constitute force or a threat of force or render the intercourse non-consensual. . . . . 
    Applying the constitutional standard of review, i. e. whether after considering the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt it is readily apparent to us that the trier of fact could rationally find that the elements of force and non-consent had been established and that Rusk was guilty of the offense beyond a reasonable doubt. Of course, it was for the jury to observe the witnesses and their demeanor, and to judge their credibility and weigh their testimony.  Quite obviously, the jury disbelieved Rusk and believed Pat's testimony.                                                                                                                                    
    From her testimony, the jury could have reasonably concluded that the taking of her car keys was intended by Rusk to immobilize her alone, late at night, in a neighborhood with which she was not familiar; that after Pat had repeatedly refused to enter his apartment, Rusk commanded in firm tones that she do so; that Pat was badly frightened and feared that Rusk intended to rape her; that unable to think clearly and believing that she had no other choice in the circumstances, Pat entered Rusk's apartment; that once inside Pat asked permission to leave but Rusk told her to stay; that he then pulled Pat by the arms to the bed and undressed her; that Pat was afraid that Rusk would kill her unless she submitted; that she began to cry and Rusk then put his hands on her throat and began " 'lightly to choke' " her; that Pat asked him if he would let her go without killing her if she complied with his demands; that Rusk gave an affirmative response, after which she finally submitted.                                                                                                                              
       Just where persuasion ends and force begins in cases like the present is essentially a factual issue, to be resolved in light of the controlling legal precepts.  That threats of force need not be made in any particular manner in order to put a person in fear of bodily harm is well established. . . . Indeed, conduct, rather than words, may convey the threat. . . . That a victim did not scream out for help or attempt to escape, while bearing on the question of consent, is unnecessary where she is restrained by fear of violence. . . . 

Holding

 Considering all of the evidence in the case, with particular focus upon the actual force applied by Rusk to Pat's neck, we conclude that the jury could rationally find that the essential elements of second degree rape had been established and that Rusk was guilty of that offense beyond a reasonable doubt. 

 Cole, J. dissenting 

   I agree with the Court of Special Appeals that the evidence adduced at the trial of Edward Salvatore Rusk was insufficient to convict him of rape.  I, therefore, respectfully dissent.                                                                                                                                        
      The standard of appellate review in deciding a question of sufficiency, as the majority correctly notes, is "whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt."   However, it is equally well settled that when one of the essential elements of a crime is not sustained by the evidence, the conviction of the defendant cannot stand as a matter of law.                                                                                          The majority, in applying this standard, concludes that "(i)n view of the evidence adduced at the trial, the reasonableness of Pat's apprehension of fear was plainly a question of fact for the jury to determine."  In so concluding, the majority has skipped over the crucial issue.  It seems to me that whether the prosecutrix's fear is reasonable becomes a question only after the court determines that the defendant's conduct under the circumstances was reasonably calculated to give rise to a fear on her part to the extent that she was unable to resist.  In other words, the fear must stem from his articulable conduct, and equally, if not more importantly, cannot be inconsistent with her own contemporaneous reaction to that conduct. The conduct of the defendant, in and of itself, must clearly indicate force or the threat of force such as to overpower the prosecutrix's ability to resist or will to resist.  In my view, there is no evidence to support the majority's conclusion that the prosecutrix was forced to submit to sexual intercourse, certainly not fellatio.                                                                                                                                        
    While courts no longer require a female to resist to the utmost or to resist where resistance would be foolhardy, they do require her acquiescence in the act of intercourse to stem from fear generated by something of substance.  She may not simply say, "I was really scared," and thereby transform consent or mere unwillingness into submission by force.  These words do not transform a seducer into a rapist.  She must follow the natural instinct of every proud female to resist, by more than mere words, the violation of her person by a stranger or an unwelcomed friend.  She must make it plain that she regards such sexual acts as abhorrent and repugnant to her natural sense of pride.  She must resist unless the defendant has objectively manifested his intent to use physical force to accomplish his purpose.  The law regards rape as a crime of violence.  The majority today attenuates this proposition.  It declares the innocence of an at best distraught young woman.  It does not demonstrate the defendant's guilt of the crime of rape.                                     My examination of the evidence in a light most favorable to the State reveals no conduct by the defendant reasonably calculated to cause the prosecutrix to be so fearful that she should fail to resist and thus, the element of force is lacking in the State's proof.        
      Here we have a full grown married woman who meets the defendant in a bar under friendly circumstances.  They drink and talk together.  She agrees to give him a ride home in her car.  When they arrive at his house, located in an area with which she was unfamiliar but which was certainly not isolated, he invites her to come up to his apartment and she refuses.  According to her testimony he takes her keys, walks around to her side of the car, and says "Now will you come up?"  She answers, "yes."  The majority suggests that "from her testimony the jury could have reasonably concluded that the taking of her keys was intended by Rusk to immobilize her alone, late at night, in a neighborhood with which she was unfamiliar...." But on what facts does the majority so conclude? There is no evidence descriptive of the tone of his voice; her testimony indicates only the bare statement quoted above.  How can the majority extract from this conduct a threat reasonably calculated to create a fear of imminent bodily harm?  There was no weapon, no threat to inflict physical injury. 

      She also testified that she was afraid of "the way he looked," and afraid of his statement, "come on up, come on up."  But what can the majority conclude from this statement coupled with a "look" that remained undescribed?  There is no evidence whatsoever to suggest that this was anything other than a pattern of conduct consistent with the ordinary seduction of a female acquaintance who at first suggests her disinclination.                                                                                                                                    
After reaching the room she described what occurred as follows: 


I was still begging him to please let, you know, let me leave.  I said, "you can get a lot of other girls down there, for what you want," and he just kept saying, "no," and then I was really scared, because I can't describe, you know, what was said.  It was more the look in his eyes; and I said, at that point I didn't know what to say; and I said, "If I do what you want, will you let me go without killing me?"  Because I didn't know, at that point, what he was going to do; and I started to cry; and when I did, he put his hands on my throat and started lightly to choke me; and I said "If I do what you want, will you let me go?"  And he said, yes, and at that time.  I proceeded to do what he wanted me to. 

 The majority relies on the trial court's statement that the defendant responded affirmatively to her question "If I do what you want, will you let me go without killing me?"  The majority further suggests that the jury could infer the defendant's affirmative response.  The facts belie such inference since by the prosecutrix's own testimony the defendant made no response.  He said nothing!                                                                                 
      She then testified that she started to cry and he "started lightly to choke" her, whatever that means.  Obviously, the choking was not of any persuasive significance.  During this "choking" she was able to talk.  She said "If I do what you want will you let me go?"  It was at this point that the defendant said yes.                                                                       
         I find it incredible for the majority to conclude that on these facts, without more, a woman was forced to commit oral sex upon the defendant and then to engage in vaginal intercourse.  In the absence of any verbal threat to do her grievous bodily harm or the display of any weapon and threat to use it, I find it difficult to understand how a victim could participate in these sexual activities and not be willing.                                                     
      What was the nature and extent of her fear anyhow?  She herself testified she was "fearful that maybe I had someone following me."  She was afraid because she didn't know him and she was afraid he was going to "rape" her.  But there are no acts or conduct on the part of the defendant to suggest that these fears were created by the defendant or that he made any objective, identifiable threats to her which would give rise to this woman's failure to flee, summon help, scream, or make physical resistance.                        The record does not disclose the basis for this young woman's misgivings about her experience with the defendant.  The only substantive fear she had was that she would be late arriving home.  The objective facts make it inherently improbable that the defendant's conduct generated any fear for her physical well-being.                                                          In my judgment the State failed to prove the essential element of force beyond a reasonable doubt and, therefore, the judgment of conviction should be reversed. 

Questions for Discussion

1. What facts are relied on by the Maryland court in affirming the defendant’s conviction for rape?  
2.  Why does the dissent argue that the State failed to prove the essential element of force?                                                                                                                                              3.  Where does “persuasion end” and “force begin?” 
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GOLDBERG v. Maryland

395 A.2d 1213. (Md. App. 1979)

On October 18, 1977, Randy Jay Goldberg, the appellant, was found guilty by a jury in the Circuit Court for Baltimore County, of rape in the second degree (Art. 27, Section 463 (a) 59 (1)). The appellant was sentenced to a five year term, of which the first two years were to be served in a work release program at the jail and the remaining three years on probation.

On appeal the appellant contends that:

1. the evidence was insufficient to sustain his conviction;

2. the court erred by not, sua sponte, declaring a mistrial;

3. the court erred in denying a motion to suppress an oral statement made by appellant at the time of his arrest.

I

The eighteen year old prosecuting witness was a high school senior who worked part-time as a sales clerk in the Merry-Go-Round clothing store at Towson Plaza. Around 1:00 P.M., on August 10, 1977, she was at work when the appellant, aged twenty-five, entered the store. The prosecuting witness started out trying to sell the appellant clothing but ended up being sold a story by the appellant that he was a free-lance agent and thought she was an excellent prospect to become a successful model. They arranged to meet at 5 o'clock when she got off from work.

When the appellant returned for her at 5:00 P.M., she asked him for "any ID to show me if you are who you say you are". He showed her his driving license with his picture on it. This satisfied her: "Well, I figured that he wouldn't ... if he was planning to harm me in any way ... wouldn't give his name like that, and I figured that, you know, he was who he said he was. I believed him". Despite some cautioning from her employer she drove off with the appellant at 5:10 P.M. in a silver-grey Cadillac Eldorado. The appellant was actually a student at Catonsville Community College and the car belonged to his mother. Appellant told her he was taking her to "a temporary studio" in the Pikesville area. When the "studio" was found to be closed, they drove to a condominium *60 building on Slade Avenue. Upon arrival there she stayed in the car while appellant went inside. Shortly, he returned to the car and told her he had contacted a friend who said they could use his house for his "studio". When they arrived at the friend's house, she helped appellant find a door that was open. The door led to the kitchen which she described as "very dirty" and she "didn't, you know, understand why we were coming here". From the kitchen they walked into the bedroom which by contrast she described as being "really made up really nice" with "a queen sized bed, real big bed, with a red velvet bedspread, and a big backboard on the back." She was "pretty impressed by the room".

Soon after they entered the bedroom, appellant "motioned" her to sit beside him on the bed. Instead, she sat on a chair at the foot of the bed. Appellant then said it was hot in the room and took his shirt off. When asked her reaction to appellant's removing his shirt she responded: "He told me he was hot, so I figured — so I figured he was hot". She then stood up and appellant "came over to me and he started unbuttoning my blouse. He said this is what I want you to do". She pulled her blouse together and said "no". Asked to describe what happened next she said:

"He just kept on smooth-talking me and saying I won't hurt you. This is what I do to all the models that I interview. And he, you know, started motioning me to take my blouse off and everything, and then I went through the same thing with every piece of clothing. It was like, you know, kept on trying to tell me to take it off, and I didn't want to. And he kept on trying to convince me that — he was still trying to convince me that this was this modeling job, and I knew that it wasn't any more." (Emphasis added.)

She said she removed her clothes because she "was really scared of him". "There was nothing I could do". When asked what caused her fright she said: "Because he was — he was so much bigger than I was, and, you know, I was in a room alone with him, and there was nothing, no buildings around *61 us, or anything, and I mean wouldn't helped if I wouldn't — help me if I didn't. It was like being trapped or something". On cross-examination she said she was "afraid" she was "going to be killed".

After her clothes were removed, the appellant "pushed" her down on the bed and tried "to move [her legs] in different ways, and [she] kept pulling them together, and telling him that [she] didn't want to do it, and just wanted to go home". He kept telling her that he wouldn't hurt her "and just to relax". But she was "just really scared" and she was "shaking and my voice was really shaking" and she "kept on telling him [she] wanted to go home", and that "[she] didn't want to do this"; that she "didn't want to be a model, and [she] didn't want to do it any more. Just to let [her] alone". When asked, "And what was his reaction?", she testified as follows:

"A. He was just — he was just really cool about the whole thing, telling me not to worry, and he wouldn't hurt me, and to relax.

Q. All right. Now, after you were on the bed, and he was moving your legs around, what, if anything, occurred next?

A. Well, he kept on trying to make me get in different positions, and kept on telling me to look sexual or something like that. I don't know what the word was.

Q. All right. And what, if anything, occurred after he said that?

A. He laid me down and placed his hands on my vagina and told me he was doing that to make me relax. I told him that it didn't make me relax.

Q. All right. Then what happened after he placed his hands on your vagina?

A. He went into the other room, and I couldn't see him. He wasn't facing me, and had his back to me, and his hands down by his belt buckle. And I realized what he was doing, and I jumped up grabbed my clothes and started putting them on.

Then he came in and pulled them away from me and said no.

Q. What did he say?

A. He said don't worry. What are you doing that for. I am not going to hurt you, and he kept telling me just to relax, and not to be nervous. And he laid me down on the bed and tried to get me to that stuff again, and I told him I didn't want to do that.

Q. What happened then?

A. And then he put his arms up on my stomach and his torso was in between my legs. He said just take your time; take a deep breath. And then he moved up on me and placed his penis in my vagina.

Q. What were you doing when this occurred?

A. I squeezed my legs together and got really tense, and I just started crying real hard. And I told him not to do that to me.

Q. And what was his response?

A. He didn't say anything. Just stayed there. And then I felt him move.

Q. How long was he on top of you?

A. Not very long.

Q. How long was he moving?

A. I guess for about two minutes, and then I felt him. Just for about two minutes.

Q. Did the Defendant ejaculate to your knowledge?

A. Yes, I think he did.

Q. Now, what, if anything, occurred after the Defendant ejaculated?

A. He got up and he said that if I can't enjoy it, then he can't enjoy it."

The appellant then asked her to go to dinner with him but she declined and he drove her to her home where she lived with her parents. On the way home, the appellant gave her his telephone number which she wrote down on a piece of paper. At his request she gave him her telephone number by writing it on a piece of paper with her lipstick. Although she told him she "would never see him again", she said she gave him her correct telephone number because she "didn't want to get him suspicious of me". They had a "general *63 conversation about sex" in which he told her that "girls act like they don't want to, but they really do". She told him that he "had the wrong impression of [her]"; that she "didn't want him to do that". She further testified, somewhat inconsistently, as follows:

"I told him I didn't want that. I told him I didn't like him doing that to me, and didn't let him. I didn't make him think that I enjoyed all of it, and that I ever wanted to do it again, because I know I would never do it again. Never. I know I would never get near him again." (Emphasis supplied).

The appellant let her off at her home at 6:25 P.M., 1 1/4 hours after she left her place of employment with him at 5:10 P.M. Before the appellant drove off she told him to "drive home safely... I guess I was being more sarcastic than anything". She estimated that they had been at the house where the alleged rape took place for 30 minutes.

When she arrived inside her house she "walked straight pass my parents" to her upstairs room. She said nothing to them because she was "just scared, nervous, just, you know, I wanted to go upstairs and just clean myself up and just forget, you know, about it. Just think". After cleaning herself and using a contraceptive, she called her boyfriend on the telephone and talked to him for "about three minutes". She did not tell him "what happened" because she "didn't know how he would take it". She then called her girlfriend and told her that she "had a problem, and that I was raped today...." She did not relate the details of the "rape". She told her girlfriend not to tell anybody and not to tell her girlfriend's boyfriend, "but she told him anyways". She contemplated calling the police but said she "didn't know who to call", so she called her girlfriend back and asked what she should do. Shortly thereafter the girlfriend and the girlfriend's boyfriend came to her house and after picking up her own boyfriend the four young people eventually went to the police station where the "rape" was reported at approximately 9:00 P.M. According to the girlfriend, the prosecuting witness did *64 not want to report the matter but "[w]e convinced her into going to the police".

After reporting the incident the prosecuting witness was taken to the Greater Baltimore Medical Center for a physical examination. The examining physician's "Impression" was "Recent sexual intercourse", but he found "no evidence of recent trauma" to any part of her body, including the "perineal and genital" areas.

Testifying in his own behalf, the appellant admitted having sexual relations with the prosecuting witness at the time and place alleged, but maintained that it was mutually consensual and that the prosecuting witness did not appear to be frightened at any time.

II

Prior to 1976, the Maryland rape statute was primarily a sentencing law, fixing the penalties without actually defining the crime.] The common law definition of rape that has been applied in Maryland is: "the act of a man having unlawful carnal knowledge of a female over the age of ten years by force without the consent and against the will of the victim". Hazel v. State, 221 Md. 464, 468-469, 157 A.2d 922 (1960).

By Chapter 573 of the Laws of 1976, effective July 1, 1976, the Legislature divided the crime of rape into "rape in the first degree" and "rape in the second degree". See Art. 27, § 462 (first degree rape) and § 463 (second degree rape), (Md. Code, 1957, 1976 Repl. Vol., 1978 Cum. Supp.). Section 463 provides, inter alia, that,

"A person is guilty of rape in the second degree if the person engages in vaginal intercourse with another person:

(1) By force or threat of force against the will and without the consent of the other person ...."

Section 462 deals with first degree rape and provides, inter alia, that,

"A person is guilty of rape in the first degree if the person engages in vaginal intercourse with another person by force against the will and without the consent of the other person and:

* * *

(3) threatens or places the victim in fear that the victim ... will be imminently subjected to death, suffocation, strangulation, disfigurement, serious physical injury, or kidnapping ...".[2]
Section 464E of the new Act provides that,

"Undefined words or phrases in this subheading [Sexual Offenses] which describe elements of the common law crime of rape shall retain their judicially determined meaning except to the extent expressly or by implication changed in this subheading".

The terms "force," "threat of force," "against the will" and "without the consent" are not defined by the 1976 Act. We therefore look to the "judicially determined meaning" of these elements of the common law crime of rape. In doing so, we conclude that the evidence was legally insufficient to sustain the conviction and the judgment will be reversed. We reach this conclusion because on the record before us, viewing the evidence in the light most favorable to the State, we find legally insufficient evidence of the requisite element of "force or threat of force".

There was certainly no "threat of force". On the contrary, the prosecuting witness on numerous occasions in her testimony negated that element. As to actual force, the only arguable evidence is the prosecuting witness' testimony that after she herself had removed all her clothes, the appellant put his hands on her shoulders and "pushed" her down on the bed. This is negated, however, by her further testimony on cross-examination that "he didn't push but guided [her] on the bed". She admitted that she was not "injured or anything" by the encounter. This, of course, is consistent with the findings of the physician who subsequently examined her. Those findings so far as they relate to the use of any actual force were completely negative. But actual physical force is not an indispensable element of the crime of rape.

As said by the Court of Appeals in Hazel v. State, 
"Force is an essential element of the crime and to justify a conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety. But no particular amount of force, either actual or constructive, is required to constitute rape. Necessarily that fact must depend upon the prevailing circumstances.... [F]orce may exist without violence. If the acts and threats of the defendant were reasonably calculated to create in the mind of the victim — having regard to the circumstances in which she was placed — a real apprehension, due to fear, of imminent bodily harm, serious enough to impair or overcome her will to resist, then such acts and threats are the equivalent of force. State v. Thompson, 227 N.C. 19, 40 S.E.2d 620 (1946). See also State v. Dill, 3 Terry 533, 40 A.2d 443 (Del. 1944); 75 C.J.S., Rape, § 12b; 44 Am. Jur., Rape, § 5. Cf. Selvage v. State, 148 Neb. 409, 27 N.W.2d 636 (1947). 

 "With respect to the presence or absence of the element of consent, it is true, of course, that however reluctantly given, consent to the act at any time prior to penetration deprives the subsequent intercourse of its criminal character. There is, however, a wide difference between consent and a submission to the act. Consent may involve submission, but submission does not necessarily imply consent. Furthermore, submission to a compelling force, or as a result of being put in fear, is not consent. State v. Thompson, supra; State v. Dill, supra. 

"The authorities are by no means in accord as to what degree of resistance is necessary to establish the absence of consent. However, the generally accepted doctrine seems to be that a female — who was conscious and possessed of her natural, mental and physical powers when the attack took place — must have resisted to the extent of her ability at the time, unless it appears that she was overcome by numbers or was so terrified by threats as to overpower her will to resist. Am. Jur., Rape, § 7. Since resistance is necessarily relative, the presence or absence of it must depend on the facts and circumstances in each case. See Kidd v. State, 97 Okla. Crim. 415, 266 P.2d 992 (1953). But the real test, which must be recognized in all cases, is whether the assault was committed without the consent and against the will of the prosecuting witness. 

"The kind of fear which would render resistance by a woman unnecessary to support a conviction of rape includes, but is not necessarily limited to, a fear of death or serious bodily harm, or a fear so extreme as to preclude resistance, or a fear which would well nigh render her mind incapable of continuing to resist, or a fear that so overpowers her that she does not dare resist. State v. Hoffman, 228 Wis. 235, 247, 280 N.W. 357 (1938)."

Applying these principles to the present case, we hold that the evidence is legally insufficient to warrant a finding by the jury that the prosecutrix exerted the necessary degree of resistance that was overcome by force or that she was prevented from resisting by fear based upon reasonable apprehension of bodily harm.

The State argues that the "totality of [the] circumstances" caused the prosecutrix's fear of being killed and that the fear was a reasonable fear, thus rendering more resistance than that exerted by her unnecessary. First of all, we find nothing in the record evidencing any real resistance by the prosecutrix to anything the appellant said or did. It is true that she told the appellant she "didn't want to do that [stuff]". But the resistance that must be shown involves not merely verbal but physical resistance "to the extent of her ability at the time"  The State points to her testimony that when penetration occurred she "squeezed [her] legs together and got really tense". Assuming that this was evidence of her reluctance, even unwillingness, to engage in vaginal intercourse, it was not evidence that she resisted "to the extent of her ability" before the intercourse occurred.

    We are left therefore with the question of whether the prosecutrix's lack of resistance was caused by fear based upon reasonable apprehension of physical harm. We find no legally sufficient evidence warranting an affirmative answer to that question. As we said in Winegan v. State, 10 Md. App. 196, 200, 201, 268 A.2d 585 (1970):

"... [W]here the victim's story could not be corroborated by wounds, bruises or disordered clothing, the lack of consent could be shown by fear based upon reasonable apprehension. The rule requiring the apprehension be reasonable was first enunciated in Maryland in Hazel v. State, 221 Md. 464, 469, 157 A.2d 922:

`If the acts and threats of the defendant were reasonably calculated to create in the mind of the victim — having regard to the circumstances in which she was placed — *69 a real apprehension, due to fear, of imminent bodily harm, serious enough to impair or overcome her will to resist, then such acts and threats are the equivalent of force.'

"The rule of reason, as we shall call it, was reiterated, either expressly or impliedly, by us in Walter v. State, supra, [9 Md. App. 385, 264 A.2d 882 (1970)] and Rice v. State, supra, [9 Md. App. 552, 267 A.2d 261 (1970)]. It is expressly supported by several cases throughout the country. [Citations omitted]".

   On the record before us, we find the evidence legally insufficient to warrant a conclusion that the appellant's words or actions "were reasonably calculated to create in the mind of the victim" a reasonable fear that if she had resisted he would have harmed her, or that, faced with such resistance, he would have used force to overcome it. The prosecutrix swore that the reasons for her fear of being killed if she did not accede to appellant's advances were two-fold: 1) she was alone with the appellant in a house with no buildings close by and no one to help her if she resisted, and 2) the appellant was much larger than she was. In the complete absence of any threatening words or actions by the appellant, these two factors, as a matter of law, are simply not enough to have created a reasonable fear of harm so as to preclude resistance and be "the equivalent of force". Without proof of force, actual or constructive, evidenced by words or conduct of the defendant or those acting in consort with him, sexual intercourse is not rape. This is so even though the intercourse may have occurred without the actual consent and against the actual will of the alleged victim. Thus it is that in the absence of actual force, unreasonable subjective fear of resisting cannot convert the conduct of the defendant from that which is non-criminal to that which is criminal.

As the judgment of conviction must be reversed for insufficiency of the evidence, it is not necessary to decide the other two questions presented by this appeal. With respect to the third question (propriety of the trial court's denial of a motion to suppress an oral statement made by appellant at the time of his arrest) we have assumed that the ruling was correct and have considered the oral statement as part of the evidence in the case. When the arrest warrant was served on the appellant, he said, according to the arresting officer, "[S]omeone must be playing a joke on me. I don't even know the girl". Appellant challenged the admissibility of the statement on the ground that the State had failed to properly comply with the Maryland Rules concerning discovery in criminal cases. The trial court denied the motion to suppress. At trial the appellant testified that when he read the warrant he "was floored at first" because he didn't recognize the prosecutrix's last name. He said he did not recall, but did not deny, making the statement to the arresting officer. While this evidence may have been regarded by the jury as affecting the appellant's credibility, it does not affect our conclusion that the evidence as a whole was legally insufficient to sustain his conviction of rape in the second degree.

CHAPTER 11
People v. Aguilar, 16 Cal. Rptr. 3d 231 (Cal. Ct. App. 2004). Opinion by: Gilbert, J.

Sergio Barrera Aguilar appeals a judgment after conviction of kidnapping to commit rape and sexual penetration, with a finding that he used a deadly weapon among other things.

The jury made additional special findings of fact that Aguilar personally used a knife, that he inflicted great bodily injury, and that “the movement of the victim in the course of the kidnapping substantially increased the risk of harm to her.”

We conclude, among other things, substantial evidence supports: 1) the conviction for aggravated kidnapping, and 2) the finding that Aguilar substantially increased the victim’s risk of harm by moving her.

Facts

Aguilar followed Nancy C., age 16, as she walked her dog down a residential street at night. He grabbed her and said “he was going to take [her] somewhere and rape [her].” He inserted his fingers in her vagina and she screamed. He then removed his hands from her vagina and pulled her 133 feet down the sidewalk past a house with a lit porch light to an area in front of a house with no light. He pushed her face down onto the hood of a car, “put his hands down [her] pants” and inserted his fingers in her vagina.

Police Officer James Ella testified that the area to which Nancy C. was moved was “extremely dark.” Trees blocked “most of the illumination” coming from the light down the street. In a videotaped confession, Aguilar admitted he had grabbed Nancy C., was aroused, and put his fingers in her vagina. He said he moved “to a place where nobody could see [them]” to have intercourse with her. He admitted that what he did was “wrong” and that Nancy C. did not consent to have sex with him. He said he had a knife with him, but he “didn’t pull the knife out.”

Martin Molina, a nearby resident, testified that his porch light was the “only light on the street” between the area where Aguilar first grabbed Nancy C. and the location to which she was ultimately dragged. He said the first area was lighter because trees and bushes “[funnel] the light” from his porch light to that area. They deflect light away from the area where the attack ended.

Anthony Ventura Castillo was at home when he heard a woman screaming “help, help” and “save me.” He testified it was so dark he had to turn on the porch light to see what was happening. He saw Aguilar throw Nancy C. to the ground and grab her by the neck. Aguilar was holding a knife “12 or 13 inches from her neck.” Castillo told him to release her. Aguilar “got up and ran.” Castillo and his brother chased Aguilar and apprehended him.

Issue

Aguilar contends the evidence is insufficient to support the aggravated kidnapping conviction.

“Kidnapping to commit rape involves two prongs. First, the defendant must move the victim and this asportation must not be ‘merely incidental to the [rape].’ . . . Second, movement must increase ‘the risk of harm to the victim over and above that necessarily present in the [rape].’” . . . For aggravated kidnapping . . .  “‘there is no minimum number of feet a defendant must move a victim in order to satisfy the first prong.’ . . . Where movement changes the victim’s environment, it does not have to be great in distance to be substantial. . . . [W]here a defendant moves a victim from a public area to a place out of public view, the risk of harm is increased even if the distance is short.” . . .

Aguilar contends that . . . he did not move Nancy C. into “a hidden location” such as a bathroom or a back room of a store. He says, “[t]he movement was down the sidewalk,” an open area. But this distinction is not dispositive. Courts have held that moving a victim to a more isolated open area that is less visible to public view is sufficient. . . .

Reasoning

Here Aguilar forcibly moved Nancy C. 133 feet down a sidewalk at night, from an area illuminated by a porch light to an “extremely dark” area. The “risk to [Nancy C.] in the dark . . . increased significantly. . . .” Aguilar admitted his goal was to move her “to a place where nobody could see [them].” The movement “decreased [Aguilar’s] likelihood of detection. . . .”

A reasonable trier of fact could infer this increased the risk to Nancy C. by making it harder for her to escape and “enhanced [Aguilar’s] opportunity to commit additional crimes. . . . An increased risk of harm was manifested by appellant’s demonstrated willingness to be violent. . . .” He pulled Nancy C. down the sidewalk, threw her to the ground, grabbed her neck, choked her, bit her, slammed her onto a car hood, held her face down and held a knife near her neck. He told Nancy C. that he was moving her to rape her which, when coupled with his violent acts, “pose[d] a substantial increase in the risk of psychological trauma . . . beyond that to be expected from a stationary” sexual attack.

Aguilar contends that he did not complete his goal because Castillo rescued Nancy C. But that “‘does not . . . mean that the risk of harm was not increased [by the movement].’” We conclude the evidence was sufficient.

Holding

Aguilar creates a subjective “apparent purpose” test to determine whether his moving the victim was incidental. He argues his “apparent purpose” in moving the victim 133 feet was to commit the rape, and therefore the movement was “incidental” to the crime. The standard, however, is whether “the jury could reasonably have concluded that [the victim’s] movement . . . was not merely incidental” from the “totality of the circumstances. . . . [T]he defendant’s intent to commit kidnapping as . . . a necessary component of the target offenses is not determinative of whether the movement is incidental.” . . . The interpretation of “incidental” depends on the facts of the particular case. . . .

Questions for Discussion

1.
Discuss the legal test for kidnapping relied on by the court.

2.
Why does Aguilar contend that this was not kidnapping? Is it significant that the victim was moved only a short distance? What does the court conclude?

3.
Do you agree with the court’s conclusion that the victim was kidnapped?

CHAPTER 11

Should the defendant have been convicted of kidnapping or of false imprisonment?

Cole v. State, 942 So. 2d 1010 (Fla. Dist. Ct. App. 2006), Opinion by: Stringer, J.

Issue

Armistar Cole appeals his convictions and sentences for armed robbery and armed kidnapping. . . . Was . . . the evidence presented at trial . . . legally sufficient to sustain the conviction for armed kidnapping?

Facts
At trial, the evidence showed that the victim and her husband owned a Dollar Store, which Cole had patronized on several occasions. On July 8, 2003, the victim was working in the store when Cole came in to buy some candy. Cole approached the cash register and put money on the counter. When the victim opened the cash register to make change, Cole jumped over the counter and grabbed her by the neck. After a brief struggle, Cole pulled out a handgun. While holding the gun, he took money from the cash register, the victim’s purse, which had been behind the counter, and a DVD player. He also forced the victim to open a file cabinet that was behind the counter, apparently thinking it might contain additional cash. After finding no money in the file cabinet, Cole pointed the gun at the victim and told her to “get in the bathroom and to stay there.”

The victim walked approximately ten feet to the bathroom and closed the door. Cole did not lock the victim in the bathroom and did not block the door. Two to three minutes later, the victim heard a chime that indicated the front door had been opened. At that point, she opened the bathroom door and found that Cole was gone. She then immediately called the police.

At the close of the State’s case, Cole moved for a judgment of acquittal on the kidnapping count, arguing the State had failed to prove a . . . case of kidnapping because the distance from the cash register to the counter was short and the victim was not locked in the bathroom. The trial court denied the motion. After the jury convicted Cole on the kidnapping charge, Cole filed a motion for new trial arguing that the evidence on that charge was legally insufficient because “the victim was ordered into the bathroom only a few feet away, and was not confined by [Cole].” The trial court denied that motion as well. Cole now raises the same issue in this appeal.

Reasoning
Section 787.01(1)(a), Florida Statutes (2003), defines the term “kidnapping” as:

forcibly, secretly, or by threat confining, abducting, or imprisoning another person against her or his will and without lawful authority, with intent to:

. . .

(2) Commit or facilitate commission of any felony.

While this statutory definition appears straightforward, the Florida Supreme Court has recognized that “a literal interpretation of subsection 787.01(1)(a)2 would result in a kidnapping conviction for ‘any criminal transaction which inherently involves the unlawful confinement of another person, such as robbery or sexual battery.’” . . . Thus, to limit the reach of the kidnapping statute, the supreme court adopted a three-part test in Faison v. State, 426 So. 2d 963 (Fla. 1983). Under the Faison test, if a taking or confinement is alleged to have been done to facilitate the commission of another crime, to be kidnapping the resulting movement or confinement:

(a)
 Must not be slight, inconsequential and merely incidental to the other crime;

(b)
 Must not be of the kind inherent in the nature of the other crime; and

(c)
 Must have some significance independent of the other crime in that it makes the other crime substantially easier of commission or substantially lessens the risk of detection.

In applying the elements of the Faison test, Florida courts have repeatedly held that simply moving a robbery victim at gunpoint from one room to another, even if a door is closed and the victim is ordered not to come out, is insufficient as a matter of law to sustain a conviction for kidnapping. In reaching this conclusion, the courts have determined that such movement is likely to be involved in any robbery, and there can be no kidnapping when “the only confinement involved is the sort that, though not necessary to the underlying felony, is likely to naturally accompany it.” Thus, for example, in Friend v. State, the defendant, while carrying a firearm during the robbery of an office building, ordered three employees into a bathroom and commanded them to “stay there.” Although the bathroom door was shut during the robbery, the employees opened the door within five minutes and discovered that the defendant had departed. The court reversed the kidnapping convictions, holding that this evidence was legally insufficient to support a kidnapping conviction because the confinement was of minimal duration and was inherent in the nature of the robbery.

Similarly, in Frederick v. State, one robber ordered the restaurant manager to open the safe while another robber ordered two employees at gunpoint to walk into a freezer. The two employees did so and were told to stay there. The robber then closed the door to the freezer. After the robbers left, the manager told the employees they could come out, and they did so. In reversing the kidnapping convictions arising from the “confinement” of the two employees, the court stated:

In essence, the state’s evidence in support of the kidnapping charges in this case consisted of the fact that the perpetrator ordered two restaurant employees to go into the freezer, closed the door behind them, and told them to remain in there. This evidence is insufficient, as a matter of law, to sustain the kidnapping convictions.

The evidence in this case, like the evidence in Frederick and Friend, is insufficient as a matter of law to support the kidnapping conviction against Cole. The movement of the victim in this case was of minimal duration and occurred at the very end of the robbery. It was the type of movement that was likely to naturally accompany a robbery, and the “confinement” ceased naturally with the robbery. Thus, the State’s evidence was legally insufficient to support the kidnapping charge.

That said, however, the evidence presented was sufficient to support a conviction for false imprisonment. Florida Statutes section 787.02(1)(a) defines false imprisonment as “forcibly, by threat, or secretly confining, abducting, imprisoning, or restraining another person without lawful authority and against her or his will.” The Faison test does not apply to the offense of false imprisonment. Here, the evidence did establish that Cole restrained the victim against her will by forcing her at gunpoint into the bathroom. This evidence is sufficient to support a conviction for false imprisonment with a firearm. See, e.g., Sanders v. State (reversing kidnapping conviction and remanding for entry of judgment for lesser offense of false imprisonment when evidence showed that victim was confined inside her apartment for three hours during sexual battery); Gray v. State (reversing kidnapping conviction and remanding for trial court to enter judgment for false imprisonment based on evidence that the robber dragged store clerk throughout the store during robbery but never bound her or otherwise confined her); Davis v. State (affirming conviction for false imprisonment based on evidence that victim was restrained on sofa by defendant holding a gun on her and telling her to “shut up”).

Holding
Accordingly, we reverse Cole’s conviction for armed kidnapping and remand with directions to the trial court to enter a judgment for false imprisonment with a firearm and to resentence Cole accordingly.

Questions for Discussion
1.
Explain why the appellate court reversed Cole’s conviction for armed kidnapping and directed the trial court to enter a judgment for false imprisonment.

2.
What facts support Cole’s conviction for false imprisonment?

3.
Would Cole have been convicted for kidnapping had he locked the bathroom door? Can you think of any arguments that the prosecutor might have made to the appellate court to support the argument that Cole was justifiably convicted of kidnapping?

CHAPTER TWELVE
Was Hitt’s breaking and entry into the bedroom a burglary?

Hitt v. Commonwealth, 598 S.E.2d 783 (Va. Ct. App. 2004). Opinion by: Humphreys, C.J.

Andy Dale Hitt appeals his conviction . . . for statutory burglary. . . . Hitt contends that the trial court erred in finding the evidence sufficient, as a matter of law, to support the conviction because the Commonwealth failed to establish that he broke and entered a dwelling house, with the intent to commit larceny. We agree and reverse Hitt’s conviction for statutory burglary.

Facts

On the evening of May 22, 2002, Hitt spent the night at a friend’s home. Hitt’s friend, Keith, lived at the home with his father, John Burner, as well as his sister, Cara, and her minor son. Burner consented to Hitt’s spending the night at the home. Hitt spent the evening, as he had on prior occasions, in the guest bedroom, a converted carport on the first floor of the home. Burner and the others slept in their bedrooms on the second floor of the home.

On the morning of May 23, 2002, Burner had approximately $3,000 in cash, on top of his bedroom dresser. For that reason, Burner locked his bedroom door, by means of an outside lock, when he left for work that morning. Before he left the home, however, Burner went to the guest room and woke up Hitt. Burner asked Hitt if he was going to work that morning, and Hitt replied, “In a little bit.” Burner told Hitt not to “oversleep” and left for work. Keith had already left for work.

Sometime after Burner left the home, Cara asked Hitt to take her son to the child’s grandmother’s house. Hitt did so, then returned to the Burner home. At that time, Cara was still there. Hitt fell asleep “on the couch” in the guest bedroom for about “a half an hour.” When he woke up, Cara had already left for work and Hitt was alone in the home.

Hitt then went upstairs to Burner’s bedroom and tried to open the door. When the door would not open, Hitt used his body weight to force the door open. Hitt used enough force to open the locked door and to “knock” “a little piece of paneling” “out of place.” Hitt found the money on Burner’s dresser, took it, and left the home.

On June 5, 2002, Page County Sheriff’s Department Investigator Rebecca Hilliard questioned Hitt about the burglary. Hitt admitted to taking the money. . . . On March 19, 2003, Hitt pled guilty to grand larceny but proceeded to . . . trial on the burglary charge.

During the trial, Hitt moved to strike the Common­wealth’s evidence, arguing that the Commonwealth’s own evidence proved that he had consent to be in the residence that morning and that the Commonwealth failed to establish he had broken into a “separate residence” by breaking into Burner’s locked bedroom. Hitt also argued the Commonwealth failed to produce sufficient evidence that he broke into Burner’s locked bedroom with the intent to commit larceny.

The trial court denied Hitt’s motions, finding: “I think, by analogy . . . to the cases of secreting one’s person, I think that, under the common law, an area, even though it may be on the interior of a dwelling house, which is clearly marked and delineated as being off bounds to a guest in the home, would be a sufficient breaking and entering of a dwelling house to sustain a conviction.” . . . The court thus found Hitt guilty of burglary on May 7, 2003 and sentenced Hitt to a total of ten years in prison, with nine years suspended upon certain conditions.

Reasoning

Section 18.2-90 provides:

If any person in the nighttime enters without breaking or in the daytime breaks and enters or enters and con­ceals himself in a dwelling house or an adjoining, occupied outhouse or in the nighttime enters without breaking or at any time breaks and enters or enters and conceals himself in any office, shop, manufactured home, storehouse, warehouse, banking house, church . . . or other house . . . with intent to commit murder, rape, robbery or arson in vio­lation of . . . he shall be deemed guilty of statutory burglary, which offense shall be a Class 3 felony. However, if such person was armed with a deadly weapon at the time of such entry, he shall be guilty of a Class 2 felony.

Section 18.2-91 provides as follows:

If any person commits any of the acts mentioned in § 18.2-90 with intent to commit larceny, or any felony other than murder, rape, robbery or arson . . . or if any person commits any of the acts . . . with intent to commit assault and battery, he shall be guilty of statutory burglary, punishable by confinement in a state correctional facility for not less than one or more than twenty years or, in the discretion of the jury or the court trying the case without a jury, be confined in jail for a period not exceeding twelve months or fined not more than $2,500, either or both. However, if the person was armed with a deadly weapon at the time of such entry, he shall be guilty of a Class 2 felony.

To sustain a conviction for statutory burglary . . .  the Commonwealth must [thus] prove: (1) the accused . . . broke and entered the dwelling house in the daytime; and (2) the accused ente­red with the intent to commit any felony [other than murder, rape, robbery, or arson].

Issue

On appeal, Hitt contends that the Common­wealth failed to present sufficient evidence to establish that he “unlawfully” “broke and entered [a] dwelling house in the daytime.” Specifically, Hitt contends that he had permission to be in Burner’s residence on the morning of May 23, 2002, and that such permission necessarily extended to Burner’s locked bedroom. Consistent with this argument, Hitt contends that a bedroom within a dwelling cannot constitute a separate “dwelling house.” . . . As an alternative argument, Hitt contends the Commonwealth failed to produce sufficient evidence to show that he “entered” Burner’s locked bedroom with the intent to commit larceny. Because we find that the Commonwealth’s evidence failed to establish that Hitt unlawfully broke and entered a “dwelling house,” . . . we do not reach the second issue.

Reasoning

“At common law, [burglary was] primarily an offense against the security of the habitation, and that is still the general conception of it.” . . .”Burglary laws are based primarily upon a recognition of the dangers to personal safety created by the usual burglary situation—the danger that the intruder will harm the occupants in attempting to perpetrate the intended crime or to escape and the danger that the occupants will in anger or panic react violently to the invasion, thereby inviting more violence.” . . .

The Virginia Code expands notions of traditional common law burglary to include, among other things, entry by “breaking in the daytime of any dwelling house.” . . . It is well settled that “[a] breaking, . . . may be either actual or constructive. An actual breaking involves the application of physical force, however slight, to effectuate the entry.” . . . In the case at bar, there can be no question that Hitt’s conduct, when considered in a “vacuum,” constituted a “breaking” into Burner’s locked bedroom. Indeed, Hitt conceded that he had to apply some amount of force to the door in order to open it and enter the room.

Specifically, we must determine whether Hitt’s conduct, when considered under the totality of the circumstances presented here, could constitute a “breaking” of a “dwelling house,” when there is no dispute that Hitt was on the premises of Burner’s home with either Burner’s consent or Cara’s consent. In fact, no evidence was presented that suggested that Hitt “broke” into the home after he returned from delivering Cara’s son to the child’s grandmother’s home.

We have held . . . that “in enacting Code § 18.2-89, the legislature intended to preserve the crime of common law burglary as an offense against habitation.”  . . . Accordingly, we found that “the term ‘dwelling house’ . . . means a place which human beings regularly use for sleeping.” We further held that a “house remains a dwelling house so long as the occupant intends to return [to it for that purpose].”  . . . Consistent with this definition, we find it clear that the place of habitation on the facts presented here was Burner’s home as a whole, not his bedroom within his home.

We have recognized that all “dwelling houses must have an ‘occupant’ in order to satisfy the definition of ‘dwelling house’” and that “all dwelling houses are necessarily ‘occupied’ in the sense that they are regular residences.” . . . It does not contemplate individual rooms or compartments within such a “residence” that are not “dwelling houses” in and of themselves (such as a rented room within a larger dwelling, intended to be the place of habitation/residence for the individual residing therein). . . .

It is of no moment that Burner’s bedroom was a place that he regularly used for sleeping. That is but one of the indicia utilized to determine whether a given structure is actually a “dwelling house” or a “regular residence” in which human beings habitate. . . . Indeed, while habitation or occupancy necessarily includes sleeping, it clearly also includes other “dwelling-related” activities, such as preparing and consuming meals, bathing, and other day-to-day activities traditionally associated with “habitation.”

This conclusion also comports with the common law application of burglary in similar contexts. Specifically, breaking and entering of private “dwelling houses” used as residences. . . . Although the legislature may, and often has, extended the traditional common law notion of burglary of a “dwelling house,” it has not chosen to extend this definition to rooms or compartments within a private “dwelling house,” which do not constitute separate residences in and of themselves.

Holding

We thus decline the Commonwealth’s invitation to extend the definition in this manner by judicial fiat. Accordingly, because we find that there is no evidence in the record suggesting that Hitt “broke” and entered Burner’s home on the morning of May 23, 2002, we reverse Hitt’s conviction for statutory burglary and dismiss the indictment.

Questions for Discussion

1.
Why does Hitt argue that he is not guilty of burglary? What is the prosecution’s argument? Explain the appellate court’s reasoning in acquitting Hitt. Did Hitt possess the required criminal intent?

2.
Can you interpret the language of the statute to support the trial court’s conviction of Hitt? How would you amend or change the statute to strengthen the prosecution’s case?

3.
What if, after returning from taking Cara’s son to the child’s grandmother’s house, Hitt found the house locked and broke and climbed in a window and thereafter entered Burner’s bedroom? Would this be a burglary?

4.
List several hypothetical examples of situations that will not constitute burglary under the appellate court’s decision.

5.
How would you rule as a judge in this case?
CHAPTER TWELVE
CRIMINAL MISCHIEF

Did Nicholas Y. vandalize property when he wrote with a marker on the glass of a projection booth?

People v. Nicholas Y., 102 Cal. Rptr. 2d 511 (Cal. Ct. App. 2000). Opinion by: Epstein, J.

Issue

Appellant Nicholas Y. appeals from orders of the juvenile court finding that he vandalized property belonging to the AMC theater, declaring him a ward of the court pursuant to Welfare and Institutions Code section 602, and placing him home on probation. He contends the evidence was insufficient to prove he violated Penal Code section 594 (vandalism). . . .

Facts

The evidence . . . proved that in the early morning hours of February 11, 2000, Nicholas Y. wrote on a glass window of a projection booth at an AMC theater with a Sharpie marker. After his arrest, appellant admitted to police that he had written “RTK” on the window. Police saw “approximately 30 incidents” in red magic marker throughout the theater, including the one on the glass. Appellant said the initials stood for “The Right to Crime.”

At the close of the prosecution’s case, appellant’s counsel argued that no defacing of or damage to property had been proved, stating: “It’s a piece of glass with a marker on it. You take a rag and wipe it off. End of case. It’s ridiculous.” The prosecutor countered that appellant trespassed and left fresh marks on the window, thus defacing the window with graffiti. The court found that appellant violated Penal Code section 594, subdivision (a), a misdemeanor.

Reasoning

Penal Code section 594 provides, in relevant part:

(a)
Every person who maliciously commits any of the following acts with respect to any real or personal property not his or her own . . . is guilty of vandalism:

(1)
Defaces with graffiti or other inscribed material.

(2)
Damages.

(3)
Destroys. . . . 

(4)
(A) If the amount of defacement, damage, or destruction is less than four hundred dollars ($400), vandalism is punishable by imprisonment in a county jail for not more than six months, or by a fine of not more than one thousand dollars ($1,000) or by both that fine and imprisonment. . . . 

(e)
As used in this section the term “graffiti or other inscribed material” includes any unauthorized inscription, word, figure, mark, or design that is written, marked, etched, scratched, drawn, or painted on real or personal property.

Appellant contends he did not violate the statute because the word “deface” contemplates a “permanent alteration” of the surface of an object rather than the easily removed marking he placed on the window. He compares the facts of this case to chalk writing on a sidewalk held not to constitute vandalism in violation of Penal Code section 594 in MacKinney v. Nielsen, 69 F.3d 1002 (9th Cir. 1995). As appellant acknowledges, however, the statutory language interpreted in that case was different, making it “illegal to (1) deface ‘with paint or any other liquid,’ (2) damage or (3) destroy any real or personal property that is not one’s own.” The Ninth Circuit Court of Appeals reasoned that chalk is not a liquid and did not damage the sidewalk. Therefore, it found the defendant did not violate the statute. The Legislature subsequently amended the statute to delete the phrase “defaces with paint or any other liquid” and substitute in its place the phrase “defaces with graffiti or other inscribed material.” Accordingly, the MacKinney case is of no assistance to appellant’s cause. . . . Certainly the case does not support appellant’s contention that there is no defacement unless the act makes a material alteration or permanent change to the surface of the defaced object.

Graffiti may be, and regularly is, created with marker pens. It would be irrational to hold that use of a marker pen on, for example, a painted or stucco surface constitutes vandalism in violation of Penal Code section 594, subdivision (a)(1) while use of a marker pen on glass is not. Each mars the surface with graffiti which must be removed in order to restore the original condition. This pragmatic fact is consistent with the primary meaning of the word “deface” as defined in the Oxford English Dictionary: “To mar the face, features, or appearance of; to spoil or ruin the figure, form, or beauty of; to disfigure.” This definition does not incorporate an element of permanence. Thus, it appears that a marring of the surface is no less a defacement because it is more easily removed.

Holding

It follows that appellant was properly found to have violated Penal Code section 594, subdivision (a)(1).

Questions for Discussion

1.
Summarize the facts in Nicholas Y.
2.
Why does Nicholas Y. claim that the facts do not support his criminal conviction for vandalism?

3.
Should a conviction for defacing property require that the defendant cause permanent damage to the property or destroy the property?

4.
Do you agree with Judge Epstein that if the use of a marker pen on a “painted or stucco surface” constitutes vandalism, the “use of a marker pen on glass” should constitute vandalism?

5.
Would a colorful and attractive mural painted on the wall of a highway underpass violate the California statute?

CHAPTER THIRTEEN
EMBEZZLEMENT

Can a store clerk be held liable for embezzlement?

State v. Robinson, 603 S.E.2d 345 (Ct. App. N.C. 2004), Opinion by: Timmons-Goodson, J.

Tikelia Robinson (“defendant”) appeals her conviction of embezzlement. For the reasons stated herein, we find no error in the trial court’s judgment.

Facts

The State’s evidence presented at trial tends to show the following: On April 3, 2000, defendant was hired as a merchandise associate at TJ Maxx Department Store (“TJ Maxx”) in Rocky Mount, North Carolina. In September 2000, Dwayne Gooding (“Gooding”), a loss-prevention detective for TJ Maxx, received information from transaction reports and store employees that defendant may have been selling merchandise for less than the marked price. On September 21, 2000, Gooding interviewed defendant, at which time she provided a written confession that during her employment, she engaged in “underringing,” “free bagging,” and “markdown fraud.” “Underringing” occurs when an employee receives merchandise from a customer for purchase, and the employee keys in a price on the cash register lower than the price stated on the price tag. “Free bagging” occurs when a customer presents multiple items for purchase at a cash register and the employee rings up fewer than all of the items but places all of the items in a bag for the customer to take from the store. “Markdown fraud” occurs when an employee takes an item from the sales floor to a markdown machine, creates a price tag for the item that is lower than the true price of the item, and then purchases the item at the lower price. Defendant admitted to underringing and free bagging $15,000 in merchandise. She further admitted purchasing and selling to other employees $20,000 in merchandise by way of markdown fraud.

Defendant was arrested and charged with one count of embezzlement and tried before a jury on June 11, 2003. . . . The jury convicted defendant of embezzlement, and the trial court sentenced her to a suspended sentence of forty-eight months supervised probation on the condition that she pay an undetermined probation supervision fee, $250 in court costs, a $1,000 fine, and $20,000 in restitution. It is from this conviction that defendant appeals. . . .

The General Statutes of North Carolina provide as follows with respect to embezzlement:

If any person exercising a public trust or holding a public office, or any guardian, administrator, executor, trustee, or any receiver, or any other fiduciary, or any officer or agent of a corporation, or any agent, consignee, clerk, bailee or servant . . . shall embezzle or fraudulently or knowingly and willfully misapply or convert to his own use, or shall take, make away with or secrete, with intent to embezzle or fraudulently or knowingly and willfully misapply or convert to his own use any money, goods or other chattels . . . which shall have come into his possession or under his care, he shall be guilty of a felony.

In the present case, Gooding and Cynthia Taylor (“Taylor”), an assistant manager at the store, testified that a merchandise associate is the same as a store clerk. Clearly, clerks are among the group of persons that the legislature intended to cover by the statute. Thus, we conclude that the trial court properly instructed the jury that embezzlement can occur “when a merchandise associate rightfully receives property in her role as a merchandise associate and then intentionally, fraudulently and dishonestly uses it for some purpose . . . other than that for which she received it.” . . .

Issue

Defendant . . . argues that the trial court erred by denying defendant’s motion to dismiss. We disagree.

To survive a motion to dismiss a charge of embezzlement, the State must have presented evidence of the following:

(1) Defendant was the agent of the complainant; (2) pursuant to the terms of his employment, he was to receive property of his principal; (3) he received such property in the course of his employment; and (4) knowing it was not his, he either converted it to his own use or fraudulently misapplied it.

Reasoning

The term “agent” is defined as “one who is authorized to act for or in place of another; a representative.” . . . In the present case, the evidence establishes that defendant was an agent of TJ Maxx. Gooding and Taylor testified that TJ Maxx authorized defendant to sell its merchandise to customers. As a merchandise associate or sales clerk authorized to conduct sales transactions on behalf of the company, defendant was an agent of TJ Maxx. Thus, the first element of embezzlement analysis is satisfied.

The evidence also tends to show that pursuant to the terms of defendant’s employment, she was to receive, and did receive, property belonging to TJ Maxx. Gooding and Taylor testified that all store employees, including defendant, are entrusted with the merchandise in the store. Thus, the second and third elements of embezzlement analysis are satisfied.

The evidence further demonstrates that defendant knew that the merchandise was not hers, converted it to her own use, or fraudulently sold some of the merchandise. In defendant’s handwritten confession, as read into evidence by Gooding, defendant confesses the following: “Since my employment at TJ Maxx I have been involved in underringing, free bagging, and markdown fraud”; “I intentionally gave away merchandise about 300 times over a 4 to 5 month period”; “I knew this was wrong and against company policy and against the law.” Thus, the fourth element of embezzlement analysis is satisfied.

Holding

Because the State provided substantial evidence of each offense charged, we conclude that the trial court properly denied defendant’s motion to dismiss.

Questions for Discussion

1) Explain the court’s conclusion that the facts satisfy the elements of embezzlement. What three types of acts committed by the defendant were alleged to constitute embezzlement?
2) Did the defendant as well as the store manager possess the clothes?

 3) Why is the defendant charged with one count of embezzlement given that she “gave away merchandise about 300 times over a 4 to 5 month period”?                                        4) Did the defendant engage in a single coherent scheme?

Did Land possess the stolen vehicle?
CHAPTER 13
EMBEZZLEMENT
Was Thomas guilty of the embezzlement of a customer’s van?

Thomas v. State, 707 S.E.2d 547 (Ga. Ct. App. 2011). Opinion By: Blackwell, J.

Issue

The record in this case clearly shows that Otis Patrick Thomas, an automotive mechanic in Dougherty County, did not apply best business practices in the operation of his automotive repair business, did not keep the promises that he made to a customer, and may have lied in civil proceedings commenced by that customer. But the question presented here is whether the State offered sufficient evidence at his criminal trial from which a rational trier of fact might conclude beyond a reasonable doubt that Thomas converted a van, which he had promised to repair but apparently never did, in violation of OCGA § 16-8-4 (a).

Facts

The record shows that the customer paid $1,675 to Thomas for the replacement of the engine in her van. Thomas initially promised the customer that the work would be complete by February 8, 2007, but Thomas later told her that the work would not be complete until February 16. On February 16, Thomas again contacted the customer and told her that the work would not be done until February 20, ostensibly because the crew that helped Thomas with his repair work had quit. The customer then informed Thomas that she was renting another vehicle to drive while Thomas was repairing her van, and Thomas told her that he would reimburse the costs of the rental car.

On March 5, the customer called Thomas several times to inquire about her van, but Thomas did not return these calls until March 12, at which time he told her that he was exhausted and would not be done with the work on the van until the following day. On March 13, Thomas went to the customer’s residence and showed her a video recording of her van. According to the customer, Thomas attempted to explain all of the work that was required to replace the engine in the van, but she did not understand what he was saying. Thomas told her that he could finish the work by the next day.

When the customer did not hear from Thomas on March 14, she went to the shop at which he worked and saw her van “raised very high on the rack,” although Thomas was working at the time on another vehicle. On March 17, the customer and a companion went to the shop, where they confronted Thomas about the van. Her companion told Thomas that he must finish his work on the van before March 23, and Thomas assured them that he would do so “long before” that date. The customer admitted that Thomas had done at least some work on her van by the time they visited the shop on March 17, inasmuch as she observed during that visit that the old engine had been removed and that a crate was sitting next to the old engine in the shop, which, she believes, contained the new engine to be installed in the van. Between March 19 and March 23, the customer attempted to contact Thomas each day, and she saw her van lifted on the rack whenever she drove by the shop. Thomas did not respond, however, to her additional attempts to contact him.

On March 26, the customer filed a civil complaint in magistrate court against Thomas. At a hearing before the magistrate court on May 9, Thomas claimed that the work on the van was complete, and the trial court ordered him to deliver it to the customer on the next morning. The magistrate court also ordered Thomas to pay damages of approximately $3,000 to the customer. Thomas never delivered the van, however, and the customer testified at Thomas’s criminal trial about her belief that Thomas no longer worked at the shop where her van had been stored and that the shop’s owner had arranged for someone to tow her van to a junkyard in May 2007. The customer apparently never recovered her van.

The district attorney charged Thomas with one count of theft by conversion. The accusation alleged that Thomas, “having lawfully obtained a 1996 Ford Windstar, property belonging to [the customer], under an agreement to make a specified disposition of such property, did knowingly convert such property to his own use in violation of the agreement.” The accusation notably did not accuse Thomas of having converted the money that the customer had paid to him for the repair of her van.

Thomas claims that the evidence presented at his bench trial is insufficient to sustain his conviction for theft by conversion. On appeal, Thomas contends that the evidence shows merely that he failed to fulfill his obligations to repair and return the van, not that he converted it.

Reasoning

Thomas was charged with, and convicted of, violating OCGA § 16-8-4 (a), which provides:

A person commits the offense of theft by conversion when, having lawfully obtained funds or other property of another including, but not limited to, leased or rented personal property, under an agreement or other known legal obligation to make a specified application of such funds or a specified disposition of such property, he knowingly converts the funds or property to his own use in violation of the agreement or legal obligation. . . .

This statute is intended to punish the fraudulent conversion of property, not mere breaches of contract or broken promises. So, evidence sufficient to show that someone breached a contract and broke his promises may not be sufficient to prove that he committed criminal conversion. To prove criminal conversion, the State must prove something more, that the defendant misappropriated the property at issue to his own use with fraudulent intent. In this case, we think the State failed to do so.

Here, the evidence shows clearly that Thomas abandoned his work on the van, that he apparently abandoned the van at the shop at which he had worked, and that he never delivered the van to the customer. He did these things despite his promises to complete the work, his repeated assurances that the work would soon be complete, his statement to the magistrate court that he had, in fact, completed the work, and the direction of the magistrate court to deliver the van to the customer. But there is no evidence that Thomas drove the van, that he cannibalized it for spare parts, or that he used it for any other purpose, except to perform work upon it. There is no evidence that Thomas did anything to conceal the whereabouts of the van from the customer or to keep her from recovering possession of it. And although it appears from the record that the van ultimately was taken from the shop to a junkyard, nothing in the record suggests that Thomas had anything to do with the disposal of the van. Indeed, the customer admitted her belief that the owner of the shop made the decision to tow away her van after Thomas quit working at the shop.

The State notes that the evidence would authorize a trier of fact to conclude that Thomas, on more than one occasion, made misrepresentations about the repair of the van and ignored the customer when she attempted to contact him, and the State contends that this evidence, when combined with the undisputed failure of Thomas to return the van to the possession of the customer, is sufficient to prove that Thomas converted the van with fraudulent intent. In Terrell v. State, 621 S.E.2d 515 (2005) we found sufficient evidence to sustain a conviction for criminal conversion of a wood chipper where the defendant made misrepresentations to the company from which he rented it, ignored repeated attempts to contact him, and never returned the chipper to the possession of the company. But Terrell differs from this case in several important respects.

First, the misrepresentations in Terrell were misrepresentations about where the defendant and the wood chipper might be found, and the defendant ignored repeated attempts to contact him at a time when the owner was searching for, but could not locate, the chipper. Here, on the other hand, the evidence shows that Thomas’s misrepresentations concerned the status of his work on the van and the time of its completion, not its whereabouts. And at the times Thomas failed to respond to attempts by his customer to contact him, the record suggests that the van was at the shop, precisely where the customer knew it to be. Unlike Terrell, the evidence in this case does not authorize the inference that Thomas engaged in an effort to conceal the whereabouts of the van.

Second, our opinion in Terrell does not suggest that the record there contained any evidence of what really happened to the wood chipper. Here, on the other hand, the record indicates that the van was towed away to a junkyard, not by Thomas, but by the arrangement of the shop owner.

Finally, in Terrell, the defendant fled to Mexico after failing to return the wood chipper, where he lived under an alias for some time. Here, there is no evidence that Thomas fled beyond the reach of the courts. To the contrary, Thomas appeared at a hearing in the magistrate court after his customer filed a lawsuit against him.

Here . . . the evidence simply does not prove that Thomas misappropriated the van to his own use and did so with fraudulent intent.

Holding

Thomas’s treatment of his customer was contemptible and reprehensible. But the evidence is insufficient to prove beyond a reasonable doubt that it amounted to a crime. We, therefore, reverse Thomas’s conviction for theft by conversion.

Questions for Discussion

1.
Summarize the facts in Thomas and the relevant statute.

2.
Can you speculate why the defendant was convicted at trial? What are the reasons that the Georgia appellate court reversed Thomas’s conviction?

3.
What of the argument that Thomas fraudulently and substantially interfered with the customer’s property rights? Various courts hold that an individual converts property to his or her own use when he or she treats the property as “his or her own.” See State v. Lough, 899 A.2d 468 (R.I. 2006).

chapter thirteen

FALSE PRETENSES
Did the defendant use false pretenses to obtain sexual gratification?

State v. Henry, 68 P.3d 455 (Ariz. Ct. App. 2003). Opinion by: Howard, J.

Tyrone Henry was convicted of fraudulent scheme and artifice and sentenced to prison. He argues the trial court erred in denying his motion for judgment of acquittal. Finding no abuse of discretion or other reversible error, we affirm.

Facts

In June 2000, Henry approached the victims, fifteen-year-old K. and sixteen-year-old C., at a shopping mall. He claimed to be marketing a new face cream, asked the victims whether they used face creams, and showed them photographs of females with “clumpy,” white cream on their faces. Henry said he was conducting a survey of the face cream, using females ages twelve to twenty-five, and appeared to write the victims’ responses to questions he asked them about lotions they used. He asked the victims if they would like to further participate in the survey by having facials, offering them $10 each to do so. The victims made an appointment to have facials the next day. Henry telephoned the victims the next day and gave them directions to his apartment. The victims took a male friend along to the apartment, but Henry requested that the friend remain outside during the facials, claiming Henry and the victims “had to talk about secret traits that were in the facial cream.” After the friend agreed, the victims entered the living room of Henry’s small apartment, and he asked K. to lie on a bed and C. to lie on a couch near the bed.

    Wearing cotton shorts and a T-shirt, Henry placed small caps and a bandanna over K.’s eyes and told her she would go blind if any of the face cream got in her eyes. K. felt him brush a substance on her face and then heard him clicking the mouse on his computer. With her eyes still covered, K. then heard heavy breathing and heard Henry telling C., “it’s coming soon,” and after that, “it spilt.” K. then saw camera flashes after Henry said he was going to take photographs. K. heard Henry walking behind her where C. was lying, and then felt him place a thick, warm substance on K.’s face with his hands. Henry had told K. he would warm the treatment cream in a microwave oven, but she never heard a microwave oven activated. Shortly thereafter, Henry removed the bandanna and caps and gave K. and C. towels to wipe their faces. When K. sat up to wipe her face, she saw “white stuff” on C.’s chin that was “real thick . . . [and] clumped up.”

     Henry had not covered C.’s eyes but had told her to keep them closed, claiming the applications to her face would burn her eyes. Henry had taken a “before” photograph and had applied two substances to C.’s face with his hands and had taken more photographs. He then had told C. to “hold on because the thick treatment was going to come in just a second.” Without feeling Henry’s hands, C. had then felt “something . . . warm . . . just [go] all over [her] face” and shirt and had then noticed camera flashes.

Before the victims left the apartment, Henry asked them “how did it feel,” giving them a $20 bill. He also asked if they wanted to make another appointment. The victims made another appointment and left with their friend. The victims thereafter discussed what had happened and, based on their suspicions that Henry had ejaculated on C.’s face, contacted the police.

    Police officers interviewed the victims and collected C.’s T-shirt. After receiving crime laboratory test results showing the possible presence of semen on the shirt, which deoxyribonucleic acid (DNA) testing later confirmed as Henry’s, police searched his apartment. The search did not produce any indication that Henry had been conducting legitimate face cream testing, but police found a day planner with the victims’ names in it, along with the names of numerous other females, and sections marked “site” and “White Dew Facials.” Officers seized a computer, a scanner, and 300 to 500 photographs, many of them depicting females involved in situations similar to that the victims had described. Officers also found one photograph of C. on an undeveloped roll of film resembling one of the earlier photographs Henry had taken during the incident. Police discovered that Henry was operating a pornographic Internet website titled, “White Dew Original Facials,” on which he would charge visitors between $10 and $90 to view images of females with semen on their faces.

    The state charged Henry with two counts of kidnapping and one count of fraudulent scheme and artifice. At trial, in addition to the victims, M., whose name had been found in Henry’s day planner and photographs of whom had been recovered from Henry’s apartment, testified that about two years earlier, she had responded to an advertisement in which Henry had offered money for females to participate in a face cream experiment. She testified that she had made an appointment with Henry and had gone to his apartment. She said Henry had covered her eyes, telling her that the cream would burn her eyes, had surreptitiously ejaculated on her face, and had taken photographs. Tests conducted on a stain from a sweater M. had worn during the incident produced results consistent with Henry’s semen.

    In his defense, Henry called several females, who testified they had gone to Henry’s apartment and had willingly posed for photographs with Henry’s semen on their faces, which they had understood would be used on Henry’s website. They testified that Henry had paid them as much as $100 per hour for posing for the photographs. During closing argument, Henry suggested that he, in fact, had been engaged in legitimate skin cream testing, that the semen found on C.’s shirt could have been transferred there from the towel she had used to clean her face at Henry’s apartment, and that M. had shown up for a face treatment, had flirted with Henry, and had wanted to “play around with some other things.”

    The trial court granted Henry’s motion for judgment of acquittal on the kidnapping charges but denied it on the fraudulent scheme count. The jury found Henry guilty, and the court imposed a presumptive, five-year prison sentence, which the court enhanced by two years after Henry admitted having committed the offense while on release for an unrelated offense.

Issue

Henry argues the trial court erred in denying his motion for judgment of acquittal. . . . The jury found Henry guilty of fraudulent scheme and artifice, in violation of A.R.S. section 13-2310(A), which prohibits a person from, “pursuant to a scheme or artifice to defraud, knowingly obtaining any benefit by means of false or fraudulent pretenses, representations, promises or material omissions.” For purposes of section 13-2310(A), “a ‘scheme or artifice’ is some ‘plan, device, or trick’ to perpetrate a fraud.” “The scheme need not be fraudulent on its face but ‘must involve some sort of fraudulent misrepresentations or omissions reasonably calculated to deceive persons of ordinary prudence and comprehension.’” The term “defraud” as used in the statute is not measured by any technical standard but, rather, by a “broad view.” A “benefit” under the statute is “anything of value or advantage, present or prospective.”

    Henry argues no substantial evidence supports the conviction because sexual gratification does not qualify as a requisite “benefit” under section 13-2310, contrary to the state’s argument to the jury. Henry urges that “benefit” as found in section 13-2310 applies only to property and pecuniary gains, not to anything as intangible as sexual gratification. We agree with the state that in this case, sexual gratification does qualify as a benefit under section 13-2310.

Reasoning

The legislative history and language of section 13-2310 support our result. As originally enacted, the language of section 13-2310 . . . stated that a person was guilty of fraudulent schemes and artifices by fraudulently obtaining “money, property or any other thing of value.” However, two years later, the legislature aimed for a broader scope, amending section 13-2310 by replacing the clause “property or any other thing of value” with the more inclusive “any benefit.” And the legislature did not define “benefit” in section 13-2301. . . . Rather, “benefit” is defined among the definitions for the entire criminal code in section 13-105 and includes “anything of value or advantage,” not merely pecuniary gain. Accordingly, we believe the legislature intended “benefit” as used in section 13-2310 to have a broad definition and did not intend to exclude sexual gratification.

    Pertinent case law also supports our decision. Although no state case addresses whether sexual gratification qualifies as a benefit under section 13-2310, we find illuminating our supreme court’s decision in Haas. There, the court addressed the scope of the language in section 13-2310 pertaining to fraud. Although it did not address what qualifies as a benefit, the court concluded, in overriding the defendant’s attempt to limit the scope of section 13-2310, that “if the legislature had intended section 13-2310 to be broad enough to cover all of the varieties made possible by boundless human ingenuity,” then it did not intend to confine the definition of “benefit” to include only pecuniary gain. . . .

    Nevertheless, if we accept the State’s position, Henry foresees a “slippery slope” where a broad range of noncommercial and intangible benefits may become the bases for criminal prosecution. He likens the State’s position to criminalizing a “practical joke gone awry” and the “‘benefit’ of laughter” attending it. But the context of Henry’s scheme was commercial, a face cream survey and sample application, and not the type of noncommercial activity that troubles Henry. . . . Henry has not pointed out any statute criminalizing practical jokes. We need not decide the maximum reach of section 13-2310 today but only that Henry’s conduct falls within the legislative intent. . . .

Holding

Having concluded that sexual gratification qualifies as a benefit under section 13-2310, we return to Henry’s claim that substantial evidence did not support his conviction. Henry operated a pornographic website on which he charged visitors money to view photographs of females with semen on their faces. He paid some females up to $100 per hour to willingly pose for such photographs. Henry approached the victims claiming to be conducting a face cream survey and offered them $10 each to have “facials.” The victims testified that they had scheduled an appointment with Henry believing they were participating in a legitimate face cream survey and would, in fact, receive a facial. The evidence supports the conclusion that with the victims’ eyes covered or closed, Henry ejaculated on C.’s face and took photographs, in a manner resembling the subterfuge he had employed with M. two years before. No evidence showed that Henry was associated with any legitimate face cream enterprise.

    Construed in a light supporting the conviction, the evidence supporting the conviction is substantial. The jury could infer beyond a reasonable doubt that pursuant to a scheme to defraud and through false pretenses, Henry had obtained a benefit through sexual gratification or by an intent to post photographs of C. on his website for profit while paying her substantially less than he did consenting models. . . . Henry points out there was no evidence C.’s photograph was ever posted on his website. But the benefit need be prospective only. And, although Henry argues that the jury was required to find the value of the benefit obtained by the fraudulent scheme, the portion of section 13-2310 under which Henry was convicted contains no such requirement. . . . We affirm Henry’s conviction and sentence.

Questions for Discussion

1.
Would Henry’s scheme be punishable as false pretenses had the Arizona statute on false pretenses not been amended? Why is Henry’s scheme punishable under the text of the current statute? Did Henry obtain a “benefit”?

2.
What is Henry’s defense? What did he mean when he contended that a practical joke under the court’s interpretation could be interpreted as a crime? Are the arguments of the court or of the defendant more persuasive?

3.
As a prosecutor, would you have charged Henry with false pretenses?

chapter thirteen
RECEIVING STOLEN PROPERTY
People v. Land, 35 Cal. Rptr. 2d 544 (Cal. App. 1994), Opinion by: Johnson, J.

Appellant, Jerry Land, was convicted by a jury of numerous criminal offenses committed during a one-night crime spree. He appeals his conviction, contending . . . insufficient evidence supports the conviction for receiving stolen property. . . . We affirm the judgment on this issue.

Facts

The evening’s events began with him and his friend drinking in his backyard. At some point, appellant’s friend left and returned with a white car. His friend suggested going to the San Fernando Valley (Valley) to visit a girlfriend. Once in the car, appellant’s friend told him the car was stolen. When they reached the Valley, his friend said he wanted to rob somebody. According to appellant’s statement, his friend then stole some food from a 7-Eleven store.

After the theft at the 7-Eleven, they resumed driving the white car. They saw a red vehicle, and his friend told appellant, “We’re going to rob that Hispanic and take his car.” They made a U-turn and intentionally bumped into Gabriel Sandoval’s car. They took Sandoval’s wallet at rifle point and made him crawl into the white car. Sandoval was shot in the back and in the leg and left for dead in the stolen white car. Appellant and his friend then took off in Sandoval’s car.

Appellant was charged with the unlawful taking or driving of the white car and with receiving the same stolen property. The jury found appellant not guilty of the theft of the car but convicted him of receiving that stolen property.

Issue

Appellant contends the conviction must be reversed because there was no evidence he possessed or exerted dominion and control over the vehicle. He claims the evidence showed he was merely a passenger in the stolen vehicle.

At the time of trial, Penal Code section 496, subdivision (a) provided in pertinent part: “Every person who buys or receives any property that has been stolen or that has been obtained in any manner constituting theft or extortion, knowing the property to be so stolen or obtained . . . is punishable by imprisonment in a state prison. . . .”

Thus, to sustain a conviction for receiving stolen property, the prosecution must prove (1) the property was stolen, (2) the defendant knew the property was stolen, and (3) the defendant had possession of the stolen property. Possession of the stolen property may be actual or constructive and need not be exclusive. Physical possession is also not a requirement. It is sufficient if the defendant acquires a measure of control or dominion over the stolen property.

Appellant’s own statement established the car was stolen and he knew the car was stolen. It is the third prong which appellant claims lacks evidentiary support. . . . The People counter the evidence demonstrated more than mere access or proximity to the stolen property. The People’s argument suggests appellant’s physical presence in the stolen vehicle, or the suspicious circumstances surrounding the car’s acquisition, is sufficient to demonstrate he co-possessed the car with the driver. . . .

Reasoning

Dominion (treatment of the stolen automobile as one’s own) and control are essentials of possession, and they cannot be inferred from mere presence or access. Something more must be shown to support inferring of these elements. Of course, the necessary additional circumstances may, in some fact contexts, be rather slight. It is clear, however, that some additional fact is essential.

Decisions of other jurisdictions which have addressed the issue have . . . concluded strong evidence of the passenger’s guilty knowledge and a close relationship to the driver or thief, or evidence of a defendant’s conduct indicating control, may give rise to an inference of possession. This conduct includes the fact that a passenger exerted control over stolen vehicle because he was left in a stolen car with motor running while driver went into convenience store; . . . passenger had tool for prying off spoke wheels and kept lookout when driver got out of car; . . . passenger’s presence in stolen vehicle, flight from the police when car stopped, and violent attempt to avoid capture sufficient evidence from which jury could infer constructive possession of the stolen vehicle; . . . evidence defendant passenger in vehicle six hours after its theft, lived close to the place of the theft, and gave police false information sufficient evidence for jury to infer he constructively possessed stolen vehicle; . . . passenger in car for three hours but when arrested found crouched beneath steering wheel and previous driver exited car from passenger side adequate evidence to establish possession; . . . passenger had possession of stolen car where he witnessed theft by his friend, accepted invitation to ride in the car, and got in and out of the car during five-hour ride.

From the foregoing, we learn the fact a person is a passenger in a stolen vehicle will not necessarily preclude a conviction for receiving stolen property. It is also clear from these decisions additional factual circumstances are necessary to establish a passenger has possession or control of the stolen car. However, these decisions indicate there is no single factor or specific combination of factors which unerringly points to possession of the stolen vehicle by a passenger. If anything, these decisions emphasize the question of possession turns on the unique factual circumstances of each case.

The evidence established the driver and appellant were friends. They drank together, did drugs together, and presumably knew each other well. Appellant knew the car was stolen. The car was stolen near appellant’s residence, and they drove in it within the hour of its theft. They used the vehicle for their own benefit and enjoyment. The car was instrumental in their joint criminal enterprise that evening. They first used the car to transport them to the Valley to commit the theft at the 7-Eleven store. Then they used the car in the robbery, assault, and attempted murder of Sandoval.

Holding

From the facts of appellant’s close relationship to the driver, use of the vehicle for a common criminal mission, and stops along the way before abandoning it (during which appellant apparently made no effort to disassociate himself from his friend or the stolen vehicle), a reasonable juror could infer appellant, as the passenger, was in a position to exert control over the vehicle. This inference, in turn, would support a finding of constructive possession.

Accordingly, we conclude the record contains sufficient additional evidentiary factors suggesting dominion and control from which a reasonable juror could infer appellant had possession of the stolen vehicle sufficient to support the conviction for receiving stolen property.

Questions for Discussion

1.
What are the elements of receiving stolen property? What legal test must be demonstrated to satisfy the element of possession?

2.
As a defense attorney, why would you argue that this legal test was not satisfied? What facts does the court rely on to support Land’s conviction?

3.
How would you rule?
CHAPTER THIRTEEN

Did Messina take the property through force and/or violence?

Messina v. State, 728 So. 2d 818 (Fla. Dist. Ct. App. 1999). Opinion by: Padovano, J.

Issue

The defendant, Karl C. Messina, appeals his con­viction for the crime of robbery. He contends that the evidence is sufficient to support only the lesser crime of petit theft because there is no proof that he used force against the victim in taking her property. We conclude that the evidence is sufficient to support the main charge of robbery because the record shows that the defendant used force to retain the victim’s property once he had taken it from her. Therefore, we affirm.

Facts

On December 14, 1996, Elaine Barker was in the parking lot of a K-Mart store unloading items from a shopping cart into the trunk of her car. She left her purse in the shopping cart, and while she was transferring the items she had purchased, the defendant came over, grabbed the purse, and ran away. Barker chased the defendant on foot and caught up with him, but by that time, he had gotten into his car and closed the door. Barker then sat on the hood of the defendant’s car, thinking that would prevent him from driving away. Instead, the defendant started and stopped the car several times while Barker held on to a windshield wiper to keep from falling off. The defendant turned the car sharply causing Barker to fall to the ground. As a result of the fall, Barker suffered a broken foot and lacerations that required stitches.

Based on these facts, the State charged the defendant with the crime of robbery. At the close of the State’s case in chief, the defendant moved for a judgment of acquittal, contending that the evidence was sufficient to sustain only the lesser included charge of petit theft. The trial court denied the motion and sent the case to the jury on the charge of robbery. The jury found the defendant guilty as charged, and he was convicted and sentenced for the crime of robbery.

Reasoning

The defendant contends that his conviction must be reversed because there is no evidence that he took the victim’s purse by force. It is true, as the defendant argues, that a purse snatching is not a robbery if no force was used other than that necessary to take the victim’s purse. In the present case, however, the charge of robbery was not based on the force used to remove the property from the shopping cart but rather on the force subsequently used against the victim once she tried to regain possession of her property. The question is not whether force was used but when it was used in relation to the taking.

A conviction for the crime of robbery requires proof that money or other property was taken from the victim and that the offender used force or violence “in the course of the taking.” The temporal relationship between the use of force and the taking of the property is addressed in section 812.13(3)(b), which provides that “an act shall be deemed ‘in the course of the taking’ if it occurs either prior to, contemporaneous with, or subsequent to the taking of the property and if it and the act of taking constitute a continuous series of acts or events.” As this definition reveals, the statute is not limited to situations in which the defendant has used force at the precise time the property is taken.

On the contrary, section 812.13 . . . incorporates the modern view that a robbery can be proven by evidence of force used to elude the victim or to retain the victim’s property once it has been taken. The rationale for this view is that the force used in the flight after the taking of property is no different from that used to effect the taking. As explained in the Comments to the Model Penal Code, “the thief’s willingness to use force against those who would restrain him in flight suggests that he would have employed force to effect the theft had the need arisen.” . . . Florida courts have held that the crime of robbery can be proven by evidence that the defendant used force against the victim after the taking has been completed. . . . The common feature of these cases is that in each case, there was no break in the chain of events between the taking and the use of force. 

Holding

In the present case, the defendant used force against the victim immediately after he had taken her property and while she was attempting to get it back. The force was used as a part of a continuous set of events beginning with the removal of the victim’s purse from the shopping cart and ending with the victim’s fall from the hood of the defendant’s car. There was no interruption that would lead us to conclude that the subsequent battery on the victim was a new and separate offense. . . . Here, the taking and the use of force were part of the same offense.

The defendant suggests that the evidence is not sufficient to sustain his conviction for robbery because the injury to the victim was not foreseeable. He argues that it was unreasonable to expect that the victim would place herself in danger by sitting on the hood of his car. The short answer to this point is that the defendant was not obligated to drive the car away. In any event, we decline to engraft concepts of tort law onto the statutory elements of robbery. Whether the defendant could have anticipated the victim’s reaction is irrelevant. Likewise, whether the victim would have been wiser to allow the defendant to drive away with her property is irrelevant. The robbery statute merely requires proof that the force and the act of the taking were part of a “continuous series of acts or events.” That was proven here.

Questions for Discussion

1.
Why was Messina not charged with robbery based solely on his snatching of the victim’s purse? Was the defendant’s use of force part of a “continuous series of acts or events”?

2.
Did the victim place herself at risk by her behavior?

3.
Should courts limit the use of force for purposes of robbery to the time of the taking? Would it make more sense to punish the force used by Messina as a battery?

CHAPTER THIRTEEN
CARJACKING

Was Montero guilty of carjacking an immobilized automobile?

People v. Montero, 56 Cal. Rptr. 2d 303 (Cal. App. 1996), Opinion by: Ortega, J.

David Montero appeals from the judgment entered following his conviction by jury of carjacking, firearm assault, and second degree robbery, all with personal firearm use. . . .

Issue

Before Montero chased the victim away, the victim made his car inoperable. Montero thus dispossessed the victim and took possession of the car but was prevented from moving it. Montero argues that some movement of the car is necessary to complete a carjacking. Because he never moved the car, he concludes that he committed only attempted carjacking.

Facts

About 9:30 p.m. on October 7, 1993, Carlos Ocheita was driving his car northbound on Kingsley Street toward Melrose Avenue. Ocheita was alone and was headed home after leaving work and dropping off a friend. Ocheita slowed as he approached a stop sign at Kingsley and Melrose. A man crossed the street in front of him. Ocheita stopped. Montero approached the open driver’s window, displayed a knife, grabbed Ocheita, and ordered him out of the car. As Ocheita got out, he hit an ignition “kill” switch hidden under the dash with his knee, immobilizing the car.

Montero sat in the driver’s seat. When he could not start the car, Montero demanded that Ocheita tell him how to do so. Ocheita did not comply. Meanwhile, Montero’s confederate entered the car through the front passenger door and found Ocheita’s unloaded gun, which he used in his security guard job, under the seat. The confederate alerted Montero to his find and put the gun on the seat near Montero. Montero grabbed the gun, pointed it at Ocheita, and told him to leave. Ocheita refused. Montero pointed the gun at Ocheita and twice pulled the trigger. Ocheita heard two clicks. Montero looked at the gun and demanded that Ocheita give him the ammunition. When Ocheita refused, Montero hit him in the face with the gun and knocked him down. As a result, Ocheita lost six teeth and required stitches to close facial wounds.

Ocheita ran away and immediately called the police from a pay telephone. The police responded within minutes and drove Ocheita back to the crime scene. They found Ocheita’s assailants gone and his car where he had left it with the kill switch still engaged. The car had not been moved. Only Ocheita’s gun was gone. Ocheita later deactivated the kill switch and drove his car home.

Issue

Based on the similarity in the wording and elements of carjacking and robbery, Montero argues that carjacking is a type of robbery. As the People concede, movement is required to complete a robbery. A robber must take the victim’s property by some movement, however slight, to complete the robbery. Without movement of the loot, the crime is only attempted robbery. Likewise, Montero argues, movement is an element of carjacking. If the carjacker fails to move the car, the crime is only attempted carjacking. Since he never moved the victim’s car, Montero concludes that the evidence was insufficient as a matter of law to support his carjacking conviction. . . .

      Despite their concession that movement is required to complete a robbery, the People argue the Legislature intended that a carjacking is complete when the carjacker forcibly deprives the victim of possession and control of the car, even if the carjacker never moves the car. Since any, even the slightest, movement is sufficient to complete a robbery, the People argue that depriving the carjacking victim of possession and control of his car is the functional equivalent of slight movement, given the physical difficulty of quickly moving a car. . . .

Reasoning

Section 215, added to the Penal Code effective October 1, 1993, states: “(a) ‘Carjacking’ is the felonious taking of a motor vehicle in the possession of another, from his or her person or immediate presence, . . . against his or her will and with the intent to either permanently or temporarily deprive the person in possession of the motor vehicle of his or her possession, accomplished by means of force or fear. (b) Carjacking is punishable by imprisonment in the state prison for a term of three, five, or nine years.” . . . The issue we must decide is what is necessary to satisfy the taking requirement of carjacking.

Carjacking, robbery, and unlawful vehicle taking all require that the loot be “taken” to complete the crime. The elements of carjacking are: “1. A person had possession of a motor vehicle; 2. The motor vehicle was taken from his or her person or immediate presence . . . ; 3. The motor vehicle was taken against the will of the person in possession; 4. The taking was accomplished by means of force or fear; 5. And the person taking the vehicle had the intent to either permanently or temporarily deprive the person in possession of the vehicle of that possession.”

In California, unlike some other jurisdictions, the taking necessary to complete the crimes of robbery and unlawful vehicle taking requires some movement, however slight and however short in duration. . . .

In the carjacking context, however, we think a mechanical insistence that the car must be moved would frustrate both the Legislature’s intent in proscribing carjacking and the realities of taking motor vehicles. As discussed above, carjacking is distinct from, and not just a form of, robbery. The reason for the creation of this new crime was the considerable increase in the number of persons who have been abducted; many have been subjected to the violent taking of their automobile, and some have had a gun used in the taking of the car. This relatively “new” crime appears to be as much thrill- seeking as theft of a car. If all the thief wanted was the car, it would be simpler to hot-wire the automobile without running the risk of confronting the driver. People have been killed, seriously injured, and placed in great fear, and this calls for a strong message to discourage these crimes. Additionally, law enforcement is reporting that this new crime is becoming the initiating rite for aspiring gang members and that the incidents are drastically increasing. . . . Many carjackings cannot be charged as robbery because it is difficult to prove the intent required of a robbery offense (to permanently deprive one of the car) since many of these gang carjackings are thrill- seeking thefts. . . .

Carjacking is a violent, assaultive crime, in which particularly vulnerable victims, trapped in their cars, are confronted, often, as here, with weapons, and forced from their cars. We are confident that any carjacking victim, and the Legislature, would consider the carjacking complete where, as here, the victim is dragged from his car at knife point and driven away by pistol-whipping, abandoning his car to his attacker, who then tries to move it but is prevented from doing so by the victim’s artifice in activating a kill switch. Whether the victim prevents the car’s movement by taking his keys or the attacker is so inept that he cannot start it before fleeing to avoid being caught makes no difference. Smaller, lighter personal property would always have been taken by that point. Only the car’s bulk prevents it from being taken without starting. Moreover, the terrorized victim who is forced to flee has lost his car just as surely as if he watches the attacker drive it away. Likewise, the robbery in Quinn would have been just as complete if the robber had forced the victim to leave his wallet on the ground rather than taking it with him.

Holding

At least in this context, we do not think we should engraft a judicial “asportation” or movement requirement onto the statutory requirement that the carjacker “take” the car. Doing so essentially changes the language from the statutory “taking” to a common law “taking and carrying away” requirement. “Commission of the crime of larceny requires a taking (caption) and carrying away (asportation) of another’s property. A taking occurs when the offender secures dominion over the property, while a carrying away requires some slight movement away of the property.” . . . However, many states, and the Model Penal Code, have eliminated the “carrying away” requirement for larceny based crimes. In the carjacking context, we agree that “the common law asportation requirement is generally of no significance today, as theft offenses in the modern codes are usually defined without resort to that concept. In this respect, these statutes follow the Model Penal Code. While this abandonment of the asportation requirement has sometimes been criticized, the Code position is sound. If the defendant has taken control of the property, then it is of no penological significance whether or not he has in any sense engaged in a carrying away of that property.”

In the carjacking context, under the facts before us, Montero has committed a series of objectively verifiable acts that constitute carjacking. He used force to seize control of Ocheita’s car for himself, tried to force Ocheita to tell him how to start the car, and used additional force to dispossess Ocheita’s possession and chase him away. He tried to start the car, demonstrating that these objectively violent acts were coupled with the required intent to temporarily or permanently take the car, assuring society we are not punishing him for bad thoughts alone. Montero concedes as much but claims his acts were not enough to complete the crime but were sufficient only to be an attempt. As discussed above, we disagree. When, under these circumstances, Montero chased Ocheita away, the carjacking was as complete as if Montero had driven the car around the corner, leaving Ocheita standing outside. This is not a situation that violates the rule that “even bad thoughts plus action do not equal a particular crime if the action is not that which the definition of the crime requires.”

We conclude that the “taking” required for a completed carjacking . . . requires either some movement of the car or seizure of possession and control by forceful dispossession of the victim’s possession and control. Because Montero satisfied the second of these requirements, he completed the carjacking. . . .

Questions for Discussion

1.
Why does the court conclude that it is unnecessary on these facts that there be an “asportation” of an automobile for a carjacking? Was the defendant correct in arguing that this judicial ruling “would make one who prevented a drunken person from entering his car, thus preventing the inebriate from illegally driving under the influence, guilty of carjacking”?

2.
What is the reason for the separate crime of carjacking? Why not merely punish carjacking as robbery or “joy riding”?

3.
Can an individual carjack an automobile that is stalled and will not start?

CHAPTER FOURTEEN

People v. Thoro Products Company & Newman, 70 P.3d 369 (Col. 2003), Opinion by: Rice, J.

The People urge this court to reinstate respondents’ convictions for unpermitted disposal of hazardous waste. The court of appeals reversed the convictions after concluding that the prosecution of the respondents was barred by the applicable statute of limitations. We affirm the judgment of the court of appeals.

We hold that the plain language of the statute, the apparent legislative policies underlying the statute, and the various federal interpretations of the term disposal, do not provide a clear answer to the question presented herein, namely, whether the legislature intended the passive migration of waste to constitute the crime of unpermitted “disposal” of hazardous waste. We therefore conclude that the respondents did not have adequate notice of the conduct the statute was intended to prohibit; specifically, the respondents did not have notice that their failure to remediate contaminated soil and prevent the passive migration of previously spilled waste would constitute a continuing crime such that they would be subject to the possibility of criminal charges twelve years after the last affirmative act of disposal. Based on the rule of lenity, we accordingly construe this ambiguity in favor of the respondents and hold that their prosecution is barred by the statute of limitations.

Facts

Thoro Products Company Inc. and its CEO, Richard E. Newman, were accused of various crimes in connection with the unpermitted storage and disposal of hazardous waste. Thoro, a manufacturer of spot remover and other cleaning products, was founded in 1902 by Newman’s grandfather. After World War II, Newman’s father became president of the company, and the business was moved to its current location, an industrial area served by a railroad spur in Arvada.

Respondent, Richard E. Newman, began working for Thoro in 1974. He worked in several different roles in the business and soon rose to a supervisory position. Following his father’s retirement in 1987, Newman became the president and CEO of the company.

This case arose as a result of Thoro’s twenty-year business relationship with Dow Chemical Company. In 1964, as part of a plan to diversify its operations, Thoro became a bulk distribution facility for Dow. Dow shipped various chemicals to Thoro where they were pumped from railcars into several above-ground storage tanks. Thoro would later pump the chemicals from the storage tanks into trucks for shipment to Dow’s customers. Among the Dow chemicals shipped to Thoro were four types of chlorinated solvents later identified by the EPA to be potentially hazardous wastes. These four solvents led to the plume of contamination at issue here.

While the solvents were handled at the Thoro facility, it was not uncommon for there to be a significant amount of spillage. Former employees of Thoro testified that spills occurred as a result of overfilled tank cars, leaky pumps and hoses, or accidents. Newman recounted three major spills—estimated to have discharged up to several hundred gallons of solvents—during the 1970s. Although the storage tanks were placed upon small concrete pads, the areas between the tanks and the rail tracks and between the tanks and the truck loading area were unpaved. It was therefore almost certain that a substantial amount of the solvents seeped into the soil.

The contract with Dow came to an end, and Thoro stopped handling solvents at some point during 1984 or 1985, several years before Newman became CEO of the company. Eventually, the company’s fortunes declined, and by 1997, Thoro was officially dissolved as a Colorado corporation.

In the spring of 1995, high concentrations of chlorinated solvents were discovered in a water well at the Twins Inn bar and restaurant, located approximately one mile from the Thoro facility. The EPA began an investigation to determine the source of the groundwater contamination and eventually removed soil samples from the Thoro property. Based upon the nature and extent of the contamination found around the storage tanks, the EPA concluded that Thoro was responsible for the mile-long plume of contaminated groundwater.

In November 1996, the EPA, along with local law enforcement agents, executed a search warrant at the Thoro property and seized a variety of documents and records relating to Thoro’s business relationship with Dow. Authorities also discovered several 55-gallon drums, which, later analysis revealed, contained a mixture of various hazardous solvents.

Thoro Products Company Inc. and Richard E. Newman were each indicted on three charges: (1) Unpermitted disposal of hazardous waste; (2) Unpermitted storage of hazardous waste; and (3) Criminal mischief, a class three felony.

After a two-week trial, Thoro was convicted of all three charges. The company was sentenced to probation for ten years and assessed a fine of $750,000 for criminal mischief, $100,000 for unpermitted disposal, and $100,000 for unpermitted storage. Newman was convicted of two charges, unpermitted disposal and unpermitted storage of hazardous waste. During sentencing, the trial court found extraordinary aggravating circumstances and sentenced Newman to consecutive terms of incarceration of eight years for unpermitted disposal and six years for unpermitted storage.

Issue

The court of appeals reversed both respondents’ convictions for unpermitted disposal, concluding that they were barred by the statute of limitations. The statute of limitations provides that criminal charges must be brought within two years after discovery of the violation or within five years after the date on which the alleged violation occurred, whichever date occurred earlier. Respondents argued that the last act of disposal occurred no later than 1985 and that, therefore, the prosecution was barred. The People countered that the definition of disposal in the statute is broad enough to encompass the passive migration of waste in the soil or groundwater. Although Thoro’s handling of the solvents had ceased, they were still “disposing” of hazardous waste because the waste continued to seep through the soil on their property. The court of appeals agreed with the respondents and reversed their convictions.

We review this case in order to determine whether the passive migration of previously leaked or spilled hazardous solvents constitutes “disposal.” . . . Respondents were convicted of unpermitted disposal of hazardous waste in violation of section 25–15–310(1)(b), 8 C.R.S. (2002). That section provides:

On or after [November 2, 1984], no person shall . . . treat, store, or dispose of any hazardous waste identified or listed pursuant to this article . . . without having obtained a permit as required by this article . . .

An act of disposal is defined to include:

. . . the discharge, deposit, injection, dumping, spilling, leaking, or placing of any hazardous waste into or on any land or water so that such hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including groundwaters. Section 25–15–101(3), 8 C.R.S. (2002).

Criminal charges under this statute must be brought within two years after the date upon which the department [of public health and environment] discovers an alleged violation . . . or within five years after the date upon which the alleged violation occurred, whichever date occurs earlier . . .

Reasoning

To decide the applicability of the statute of limitations, we must determine when the alleged violation—unpermitted disposal of hazardous waste—occurred. Normally, a statute of limitations begins to run when the crime is complete: when all its substantive elements have been satisfied. In this case, all the elements of the crime were satisfied at the moment Thoro’s employees knowingly allowed solvents to spill into the soil without first obtaining a permit.

However, in certain circumstances, a crime continues beyond the first moment when all its substantive elements are satisfied. In such a continuing offense, the crime continues (and the statute of limitations does not begin to run) so long as the illegal conduct continues. . . .

The crime of unpermitted disposal of hazardous waste has essentially three elements. To be convicted, a defendant must (1) knowingly (2) dispose of hazardous waste (3) without a permit. The failure to obtain a permit is merely one element. The People must still show that respondents—within the five years prior to their indictment—were “disposing” of hazardous waste. Therefore, the outcome of this case depends on the meaning of the term disposal.
In the People’s view, the definition of disposal includes the passive migration of solvents through the groundwater. Although the respondents have not placed any solvents into the ground since 1985, the People assert that the respondents are continuing to “dispose” of the chemicals because the spilled solvents are still seeping through the soil.

On the other hand, respondents contend that disposal includes only an affirmative act of disposal. Thus, they argue the initial spilling of solvents onto the soil was “disposal,” but any subsequent seeping of the chemicals was not.

The statute defines disposal broadly. Disposal means the discharge, deposit, injection, dumping, spilling, leaking, or placing of any hazardous waste into or on any land or water so that such hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including groundwaters. If the General Assembly intended to insert a word into the definition of disposal to describe the passive migration of underground waste, we can think of many more likely candidates than leaking. For example, words such as oozing, percolating, migrating, or seeping would all provide a more exact description of that event. None of these was included in the definition.

The more likely reason for the inclusion of leaking in the definition is to address a situation in which waste was allowed to accidentally or negligently escape from its containment, such as a barrel or drum, or, as was the case here, from defective hoses or pumps.

Next, an examination of the other descriptive words in the same statute belies a passive migration interpretation of the term leaking. Six of the seven words in the statute, discharge, deposit, injection, dumping, spilling, and placing, all describe an affirmative act by one or more individuals. That is, someone must discharge, deposit, inject, dump, spill, or place waste into or on any land or water. That leaves leaking as the only word that could arguably be subject to a passive interpretation. . . . The fact that six of the seven words in the statute are subject only to an active interpretation lends support to the argument that leaking should also be given a similarly active interpretation.

We conclude that the plain language of the statute does not answer the question of whether the legislature intended that unpermitted disposal be deemed a continuing offense. Therefore, we next consider the legislative purpose and policies underlying the statute.

The People argue that a passive migration interpretation of disposal is consistent with the legislative intent of ensuring the protection of the environment from the adverse effects of illegally disposed hazardous waste. On the other hand, respondents argue that a passive migration interpretation of disposal thwarts the General Assembly’s intent to limit the use of criminal punishment to only recent violators of the act.

The hazardous waste management system in Colorado was created to “ensure protection of public health and safety and the environment.” The criminal penalties contained in the statute play a role in this scheme by deterring and punishing the unpermitted transportation, storage, and disposal of hazardous waste. . . .

In summary, this case presents two competing policy interests. On the one hand, a passive migration interpretation of disposal would seem to more fully implement the legislative intent of ensuring protection of the environment. However, that interpretation thwarts the General Assembly’s intent to limit the time during which criminal charges may be brought. Thus, we conclude that an analysis of the statute’s purposes does not answer the question of whether the legislature intended that unpermitted disposal be deemed a continuing offense.

Holding

It is axiomatic that criminal law must be sufficiently clear such that a citizen will know what the law forbids. For this reason, ambiguity in the meaning of a criminal statute must be interpreted in favor of the defendant under the rule of lenity. In this case, the plain language of the statute and the apparent legislative policies underlying the statute . . . do not provide a clear answer to the question presented herein, namely, whether the legislature intended the passive migration of waste to constitute the crime of unpermitted “disposal” of hazardous waste. We therefore conclude that the respondents did not have adequate notice of the conduct the statute was intended to prohibit; specifically, the respondents did not have notice that their failure to remediate contaminated soil and prevent the passive migration of previously spilled waste would constitute a continuing crime such that they would be subject to the possibility of criminal charges twelve years after the last affirmative act of disposal. Based on the rule of lenity, we accordingly construe this ambiguity in favor of the respondents and hold that their prosecution is barred by the statute of limitations.

. . . We cannot conclude that the legislature intended “disposal” to include the passive migration of previously leaked or spilled waste for the purposes of the criminal statute of limitations provision contained in section 25–15–308(4)(a). . . .

Dissenting, Bender, J.

In this case, the defendant company and one of its officers leaked and spilled thousands of pounds of poisonous chlorinated solvents, including Tetrachloro-ethene (PCE), Trichloroethene (TCE), Trichloroethane (TCA), and Methylene Chloride into the ground, creating an underground plume of deadly pollutants extending one mile long and two hundred feet wide, which continues to contaminate the soil and underground water table within a mile of the company’s facility. Such enormous environmental damage took years to build up and longer for the government to detect. Aware of the nature of the environmental harm caused by the land disposal of hazardous wastes, the General Assembly passed broad and sweeping legislation aimed at preventing such future deadly pollution and punishing civilly and criminally those who failed to follow its regulatory regime, which mandates that those who dispose, store, or treat hazardous waste will be responsible for such waste until it no longer poses a threat to human health or the environment.

The majority, by its narrow construction of the term disposal to mean only the initial act of disposal and not the continued accumulation of the toxic pollutants into the environment that is still occurring today in 2003, cripples the broad legislative mandates of Colorado’s Resource Conversation and Recovery Act (RCRA). . . .

I would hold that because the defendants’ last “acts” of disposal continue to be perpetuated today, the defendants’ conduct constitutes a continuing offense under RCRA. Because the defendants’ disposal offense continued through the time of indictment and trial, and for that matter, continues today, their prosecution for illegally disposing of hazardous waste without a permit is not barred by the five-year statute of limitations.

The jury in this case found, by proof beyond a reasonable doubt, that the defendants knowingly and illegally leaked and spilled thousands of pounds of dangerous toxic chemicals without a permit. Although the defendants knew that a substantial amount of the toxic chemicals seeped into the ground, at no point did they make any effort to clean up, recover, or treat such spills. As a result, the toxins leaked through the soil and into the water table below. Subsequent testing revealed an underground pollution plume almost a mile long and hundreds of feet wide originating from the Thoro facility that contaminated a drinking water well used by a local restaurant less than a mile away from the facility. An expert testified that a significant amount of the toxic chemicals spilled and leaked by the defendants currently remain in the soil underneath the Thoro site. Because there has been no cleanup or remediation of the soil, the pollution plume continues to migrate into the water table today.

In this case, for example, the EPA hydrologist testified that toxic chemicals in the soil at the Thoro facility—in concentration levels ten to a thousand times higher than levels considered safe for drinking water—were leaking into the water table and moving less than a foot a day through the underground water system. The pollutants emanating from Thoro took approximately twenty years to reach the drinking water well at the Arvada restaurant. Thus, even though the last “act” of disposal at the Thoro facility occurred in 1985, the EPA hydrologists testified that pollutants spilled and leaked at that time continue to flow unabated through the water table and into drinking water wells. . . . Individuals who drink water from these wells expose themselves to significantly increased risks of developing toxic conditions, cancer, and birth defects.

Under the federal statutory scheme, states replace the EPA as the primary enforcement and permitting authority. In exchange for federal financial assistance, states enact hazardous waste laws that are equivalent to the federal program. . . . However, if the EPA determines that the state is not administering its program in accordance with the federal RCRA program, it is required to withdraw authorization from the state program.

The Colorado Attorney General enforces the criminal provisions. It is a felony to knowingly dispose of any hazardous waste without a permit. A court may sentence anyone found guilty of knowingly disposing of hazardous waste without a permit to pay a fine of not more than fifty thousand dollars for each day of violation, or by imprisonment not to exceed four years, or by both such fine and imprisonment.

A jury found, beyond a reasonable doubt, that the defendants violated the criminal provisions of RCRA by knowingly disposing of hazardous waste without a permit. The record supports their conclusion that defendant Newman was aware and knew about the consequences of spilling and leaking hazardous waste and the danger to human health and the environment by allowing them to migrate underground. Based on his work experiences, education, and training, defendant Newman knew the technical process of proper disposal procedures and the strict requirements that RCRA imposed on those who disposed of hazardous waste so as to prevent the type of insidious migration that occurred here.

Defendant Newman was an integral part of Thoro’s business during the time in which it continuously leaked and spilled tons of TCE, TCA, PCE, and Methyl Chloride onto the ground. In the early seventies, during college, Newman worked summers at Thoro. After graduating from college in 1974, Newman started full-time at Thoro. He started as a “terminal operator,” which involved learning the business of handling the toxic chemicals. Specifically, Newman was responsible for pumping the chemicals from the railcar to the storage tank and then pumping them from the storage tank to the trucks. As a terminal operator, Newman received specific instructions from Dow about how to handle the toxic and dangerous chemicals. In its written handling instructions, Dow cautioned Thoro about “spill, leak and disposal procedures.” The procedures indicted that for small spills, Thoro should mop up, wipe up, or soak up the liquid immediately. For large spills, Dow instructed Thoro employees to contain the liquid, to transfer it to a closed metal container, and to keep the contamination out of the water supply.

By 1978, Newman continued his role of terminal operator but also trained and assisted other employees as terminal operators. By late 1983, Newman was Vice-President of Thoro. . . . Newman’s responsibilities were: (1) attending all school sessions, all classes, knowing all RCRA regulations and changes thereto; (2) monitoring the site location and checking field conditions and reports; (3) physically inspecting the site with inspectors and agencies; (4) checking mechanics of operation, maintenance, and conditioning as well as interfaces with chemical operators; and (5) insuring proper safety equipment and protection gear procurement, operation, and maintenance. Consistent with its continuing education policies, Thoro reported that Newman received extensive training. . . .

Given Newman’s background, experiences, and training, the jury verdict established that he knew that his failure to remediate or clean up the spilled and leaked waste could result in criminal penalties. For over a decade after the passage of RCRA, Newman knew about the hazardous and dangerous nature of the toxic chemicals that he spilled and leaked into the ground. As the responsible and knowledgeable officer, he took no action to remediate the polluted soil or prevent dangerous toxins from migrating into underground water and reaching nearby drinking water wells. . . .

The disposal offense in this case is not simply an act of failing to file for a permit. Rather, the defendants set upon a course of continued noncompliance with RCRA by failing to properly dispose of toxic and dangerous chemicals. Once the defendants leaked and spilled tons of deadly pollutants into the ground, they had a continuing obligation under RCRA to see that the contamination was properly treated, remediated, or cleaned up in a manner that no longer posed a threat to human health and the environment. The defendants should not escape liability merely because they have failed to handle properly these chemicals for a considerable period of time and told no one of their acts for years.

The prevention of hazardous waste migrating through the environment so as to protect human health is at the core of RCRA’s disposal procedures. The “cradle to grave” regime means that owners and operators of facilities that dispose of hazardous waste are responsible for such waste until it is no longer hazardous. RCRA recognizes that when hazardous waste is allowed to migrate dangerously through the environment, those responsible for such migration will be held accountable for their continuing inaction until it stops. The nature of the defendants’ actions and inactions—spilling and leaking tons of hazardous waste so that it would continually migrate through the water table unabated—is such that the General Assembly intended that they would be considered a continuing offense.

Questions for Discussion

1.
What facts form the basis for Colorado’s decision to prosecute Thoro and Newman for disposing of hazardous materials? What harm is caused by these chemicals?

2.
Why do the defendants argue that their prosecution is barred by the statute of limitations?

3.
An individual with hazardous waste on his or her property is required to obtain a permit to clean the site and then pay for the work. Why did Thoro not apply for a permit?

4.
Did Thoro know about the damage that the chemicals posed to the environment when they first started handling toxic wastes? Were they hoping that the damage caused by these chemicals would remain undetected?

5.
Summarize the decision of the Colorado Supreme Court. Does this decision limit or advance the protection of the environment?

6.
How would you decide this case?

Cases and Comments

Resentencing of Richard Newman. Newman’s conviction for the disposal of hazardous waste was barred by the statute of limitations. Nevertheless, the trial judge ruled that Newman remained liable for storing hazardous material and sentenced him to four years in prison, the maximum permitted for a single incident of felony storage or disposal. The judge stressed that Newman was aware of the leakage of hazardous waste material for a number of years and knowingly placed his neighbors at risk. Newman’s sentence also reflected the fact that he failed to cooperate with governmental authorities or to display remorse. The judge stressed that Newman’s punishment was designed to deter similar conduct by other individuals. The Colorado Supreme Court ruled that the sentence handed out by the trial judge was not an abuse of discretion given the millions of dollars of property damage caused by Newman’s acts and the need to deter others tempted to place profits over safety. Is this sentence fair given that the Colorado Supreme Court ruled that a prosecution for disposal of hazardous waste was barred by the statute of limitations? See People v. Newman, 91 P.3d 369 (Col. 2004).

CHAPTER FOURTEEN
Should the defendants be held liable for fraudulently misleading individuals as to the value of Florida homes?
UNITED STATES v. BROWN 79 F.3D 1550 (11TH CIR. 2002)
opinion by: edmondson, j.
Facts

In the 1950's, GDC began buying huge tracts of undeveloped land throughout Florida. Over the years, the company created nine separate Florida communities. GDC first built the infrastructure (including over 3,700 miles of paved roads) necessary to permit residential development. Then, GDC sold lots and homes in these communities; it also permitted local businesses to build on lots purchased from GDC and to sell these lots in competition with GDC. To increase the attractiveness of the communities, GDC encouraged development; for example, the company helped persuade the New York Mets to build their spring training stadium in Port St. Lucie; GDC built and landscaped utility plants; it sold land to churches at below market value; and GDC donated land for schools. The company became the single largest developer in the entire state. Today over 250,000 people live in GDC's Florida communities.

By the 1980's, GDC was selling some of its homes at significantly higher prices than independently built homes within the same neighborhoods. (For example, GDC offered a home it sold for between eighty-five and one hundred thousand dollars as a prize on the "Dream House" game show; the home was later appraised at under fifty thousand dollars.) GDC blamed its prices on higher expenses: the testimony was that independent builders had much lower overhead costs than GDC. Whatever the cause of the price disparity, attempting to sell homes of similar quality in the same neighborhood at a much higher price proved problematic for GDC.

GDC was, however, still able to sell Florida homes to certain customers, mostly those residing in "snowbelt" states. GDC marketed their communities as a great place to own a second home. "One stop shopping" was available for non-residents: GDC buyers could initially purchase just a lot and later trade in that lot, plus any "appreciation" in the price GDC charged for that lot, as a down payment on a home. And, GDC offered in-house financing through GDV, a wholly-owned subsidiary. Florida Home Finders, a property management subsidiary, was designed to help absentee owners rent and maintain Florida property. GDC did not inform its customers that they might be paying much more for these homes than they would for a largely identical one next door.

Customers intrigued by the home sales pitch, and especially those who had already purchased building lots, were encouraged to take a "Southward Ho" trip (a "SoHo"). On SoHo trips, GDC would pay for the customer to travel to Florida and to visit a GDC community for a few days. SoHo travellers were shepherded about Florida by the southern salesforce, who took affirmative steps to "focus" customers on GDC homes only. If the customer remained interested, GDC would have the customer enter an agreement to purchase.

GDC started prohibiting salespeople from recommending financing from entities other than GDV (the government alleged that 80 to 90 percent of buyers financed through GDV), and all financing was processed through GDV. GDV financing agreements, which were signed sometime after contracts to purchase had been made, would note that an appraisal of the property was done. This appraisal compared the home being purchased only with other homes GDC sold nationally, not those selling in the same area for less; thus, the appraisal would show GDV that the home was worth what was being paid. Never were customers shown these appraisals.

Official GDC policy forbade "investment selling," that is, encouraging people to purchase GDC homes as a way to make money as opposed to purchasing a home for use in Florida. And, official GDC literature and form agreements signed by buyers disclaimed the homes' investment potential; for example, a GDC customer "bill of rights" provided: "The land you are purchasing is being sold to you for future use and not as a business investment."

Despite this official policy, certain salesmen sometimes told purchasers that the homes were "safe investments." Some customers were told that rental income would exceed mortgage payments. Some salesmen falsely said that they, personally, owned GDC homes and were making money on them. And, they said that, if a customer would hang onto their homes for a year, the homes could be sold at a profit. Some of GDC's northern sales managers even encouraged these lies. But, salesmen violating official company policy were supposed to be disciplined or fired. In fact, few were disciplined severely; several were retrained, fined, or demoted.

Due to the price disparity, GDC homes were not "good investments." Customers discovered that rental income was sometimes less than GDC's Florida Home Finders had promised. Some owners could find no tenants at all for significant periods. And, several GDC customers found that they could only sell their homes by asking for much less than they paid. In the mid-1980s, GDC established Housing Customer Service (HSC) to deal with customer complaints. Many "value complaints" (that is, complaints that homes were not worth as much as was paid for them) were received. Some customers also claimed that official sales tactics, such as the SoHo, put "blinders" on them. And, the company received some complaints that the sales force had lied about the investment or income potential of GDC homes. HSC sometimes negotiated settlements with complainants, especially those who had lawyers or were particularly persistent.

Several lawsuits were filed, and GDC received bad publicity. The U.S. Attorney's office began an investigation. GDC, itself, pled guilty to fraud and established a $169 million fund to pay customers; it also filed bankruptcy…. But, the United States also indicted the upper echelon of GDC management for fraud and conspiracy on the sale of GDC homes between 1982 and 1989. At issue in this appeal is the trial of GDC's upper management.

David Brown, a lawyer, was instrumental in the 1985 public offering of GDC, which had been a subsidiary of City Investing. After the offering (which was midway through the indictment period), Brown became Chairman of the Board. Bob Ehrling became president of GDC in 1980 and was ultimately responsible for GDC marketing. Tore DeBella began working for GDC in 1971 after serving as a soldier in Vietnam. By 1981 he had become Senior Vice President of Marketing and oversaw GDC's salesforce. Rick Reizen was Vice President of Housing and active in the sale of homes.

Defendants were each charged with 73 total counts of mail fraud, interstate transportation of persons in furtherance of a fraud, and conspiracy. Their trial lasted nine months. Brown was acquitted on 72 counts but was convicted on one conspiracy count. He was sentenced to 5 years in jail. Ehrling was convicted on 39 counts and sentenced to 121 months in jail. DeBella was also convicted on 39 counts and was sentenced to 97 months. Reizen was convicted on one conspiracy count and sentenced to 5 years. Each was also ordered to pay $500,000 in restitution.
Issue

Defendants have appealed their convictions on a variety of grounds. They challenge the sufficiency of the indictment and the sufficiency of the evidence; they also challenge various rulings of the trial court on the grounds that a reasonable person would not have been deceived by the defendants misrepresentation of the value of the homes….

Reasoning

In deciding this case, we will assume that the evidence establishes basically what the government says it does. First, we assume the evidence showed defendants, through their failure to discipline salespeople or otherwise, acted to authorize misrepresentations by salespeople to customers about value. These misrepresentations involved the investment potential of the homes, that is, the re-sale value of the homes or the rental income which could be derived from the homes. As we will repeat many times, no allegations exist that GDC misrepresented the quality of their homes. Second, we assume that defendants instituted, continued, or altered official GDC programs… with the intent to disguise the investment potential of GDC homes…. The government's theory of prosecution was made clear in its brief: "Appellants were properly prosecuted for participating in a scheme to defraud customers by deliberately misleading them as to the value of the homes they were buying."…
We have assumed that the government demonstrated defendants approved and promoted lies about the investment potential of GDC homes. Thus, maybe these representations (combined with later acts to conceal the truth about these representations) could be the basis for criminal fraud. But, again, federal criminal fraud requires proof that a person of ordinary prudence would rely on a representation or a deception. As this court explained… mail fraud requires an objective inquiry; a scheme to defraud—that is, a violation of the mail fraud statute—exists only where a reasonable person "would have acted on the misrepresentations: were the misrepresentations reasonably calculated to deceive persons of ordinary prudence and comprehension."

We conclude in the case before us now that reasonable jurors could not find that a person of ordinary prudence, about to enter into an agreement to purchase a GDC home in Florida, would rely on the seller's own affirmative representations about the value or rental income of the GDC homes. Therefore, a "scheme to defraud" within the meaning of the federal criminal statutes has been not proved.

This statement, of course, is not to say that representations about the concrete quality of GDC homes or GDC communities could not be the basis for reasonable reliance. Such representations may be criminal, and statements that buying such land (that is, land which has been represented to have qualities it does not possess) was a "good investment" or would "increase in value" can rightly be part of such a fraudulent scheme.

But, here GDC did not ascribe to their homes and communities qualities they did not possess. Customers received the kind of home they were promised; one they actually could have looked at on a SoHo or one whose floor plan they selected. GDC communities were, indeed, pre-planned, and many people—without complaint—live in the communities today. Schools, paved roads and infrastructure existed. The homes and lots, in fact, have considerable value. In this case, the homes are not alleged to have hidden structural defects. The sole misrepresentations or "active concealment" alleged by the government are on the resale, rental income, or investment potential of these homes: questions of value. But again, we will accept that the evidence supports the determination that Defendants exaggerated the value.

A "scheme to defraud" under the pertinent criminal statutes has not been proved where a reasonable juror would have to conclude that the representation is about something which the customer should, and could, easily confirm—if they wished to do so—from readily available external sources. In this case, the relevant market prices are not difficult to investigate. The essential pricing information can be obtained by nonexperts readily, for example, by a telephone call or a visit to a GDC competitor or by a look at newspaper classified ads.…
We stress this matter is not a "sale of distant property" case: the kind where the purchaser has no chance to investigate the property's condition and value. To the contrary, GDC by SoHos and other similar programs for lot sales actively encouraged potential customers to visit Florida to inspect their GDC home or community before buying.

We have also considered whether GDC could be criminally liable for preventing customers from discovering the Florida real estate market and the unattractive-ness of GDC's price within that market. We, in the light of the open availability of information about the sale of homes, suspect that only very rarely (if ever) could a reasonable jury find that a defendant effectively prevented the discovery of market prices for Florida homes, especially when the purchaser visited Florida in conjunction with the purchase. Important in this case, the government conceded at trial that no allegation is made that GDC ever used "illegal force" or "kidnapping" to prevent customers from investigating the housing market while on the SoHo trip. In addition, no allegation is made that customers who knew they were traveling to Florida at GDC's expense on SoHos for the express purpose of shopping for a home were barred from looking for better deals either before or after their trip to Florida. Where a company pays for customers to visit, pays for their meals, provides their transportation and pays for their rooms, not every step requiring customers to discover a better bargain through the customers' own investigation is unlawful.

Under the circumstances in this criminal case, no reasonable jury could find that GDC prevented, in a way that would make reliance on GDC's value representations reasonable, people of ordinary prudence from discovering what houses in Florida sold for and rented for and how the price of GDC homes compared to comparable properties in Florida…. In addition, the evidence does not show GDC targeted a group of persons traditionally provided heightened protection by the law of fraud, such as the blind, the deaf or the mentally incapacitated.

The "person of ordinary prudence" standard is an objective standard not directly tied to the experiences of a specific person or a few specific persons. To prove its case the government also called about twenty dissatisfied customers. This testimony established first that GDC did not prevent customers from looking up Florida prices before or after the SoHo. The customers' testimony about actual SoHo experiences established that GDC did not make it impossible for these customers to use the telephone, to look in the yellow pages, to buy a newspaper, to decide to meet with a rival agency individually, or to leave their hotel and look around. The customers did say that they did not choose to do these things. Some said they felt they did not have the time, given the schedule of the SoHo.
Holding

The concrete facts, the operative facts testified to by these witnesses, do not permit a reasonable juror to find that GDC acted in a way that would block a person of ordinary prudence and diligence from the value information readily available in the market.

GDC provided its purchasers with what was promised—a home in a pre-planned Florida community. While these homes might not be "worth" as much as some buyers would want, no one disputes that these GDC homes are of considerable value; and, we stress this case is not a case where a seller promised great value but sold something actually worthless or completely unfit for the purchaser's purpose. The GDC homes are not alleged to be defective in construction and hundreds of thousands of Floridians live in GDC's communities today; tens of thousands live in GDC-built homes. Defendants exaggerated the market value of these homes. These homes, however, are good homes—as far as was alleged by the government, just as good as were promised by GDC—it is just that some GDC customers could have obtained a similar home for less money.

The exercise of federal government power to criminalize conduct and thereby to coerce and to deprive persons, by government action, of their liberty, reputation and property must be watched carefully in a country that values the liberties of its private citizens. Never can we allow federal prosecutors to make up the law as they go along. So, we today heed the warning of the Supreme Court and "hesitate to adopt a construction making the difference between legal and illegal conduct in the field of business relations depend upon so uncertain a test as whether prices are reasonable."

We do not hint that this prosecution was conducted in bad faith. And, we accept that the prosecutors believed they were serving justice. But, "without some objective evidence demonstrating a scheme to defraud, all promotional schemes to make money, even if 'sleazy' or 'shrewd,' would be subject to prosecution on the mere whim of the prosecutor. More is required under our criminal law." The implications of allowing the federal fraud statutes to be treated by federal prosecutors as a largely unlimited device to attack wrongdoing whenever prosecutors feel wrongdoing exists are extremely worrisome to us.

Looking at the evidence in this case, our worry is that the criminal fraud statutes were used to convict four people simply for charging high prices—all allegations of misconduct in this case involved the price customers paid for their homes, not the physical qualities of these homes. The government tries to draw a distinction; they say these men were convicted for deceptions about these high prices. For us, at least in the context of home sales and of the openness of the Florida real estate market, this distinction is a distinction without meaning.

Construing the evidence at its worst against defendants, it is true that these men behaved badly. We live in a fallen world. But, "bad men, like good men, are entitled to be tried and sentenced in accordance with law." And, the fraud statutes do not cover all behavior which strays from the ideal; Congress has not yet criminalized all sharp conduct, manipulative acts, or unethical transactions. We might prefer that Brown, Ehrling, DeBella and Reizen would have told these customers to shop around before buying. But, "there are… things… which we wish that people should do, which we like or admire them for doing, perhaps dislike or despise them for not doing, but yet admit that they are not bound to do." Although the line between unethical behavior and unlawful behavior is sometimes blurred—especially under the federal fraud statutes—we, in the absence of clear direction from Congress, conclude that the behavior established by the government's evidence in this case is not the kind that a reasonable jury could find, in fact, violated the federal fraud statutes. Likewise, no reasonable jury could find an agreement to violate the fraud statutes. Defendants' conduct does not fall plainly within the pertinent prohibitions.
· Questions for Discussion

1 What facts were misrepresented by the defendants?

2 Why does the federal appellate court conclude that the defendants did not make any material misrepresentations?

3 What types of misrepresentations would have been material? What is the logic of distinguishing between various types of misrepresentations?

4 Does this decision strike a fair balance between the interests of consumers and the interests of business? How would you rule in this case?

CHAPTER SIXTEEN
WAS DAVILA GUILTY OF A THREAT TO USE A WEAPON OF MASS DESTRUCTION?


UNITED STATES V. DAVILA
461 F.3d 298 (2ndCir.2006)

OPINION BY: SESSIONS, J.

Issue 
Noel Davila appeals from a judgment of conviction entered in the United States District Court for the District of Connecticut. Following a jury trial, Davila was found guilty of threatening to use a weapon of mass destruction and delivering a threat to injure through the U.S. mail. The charges stemmed from a hoax anthrax mailing that Davila, a prison inmate, created and caused to be sent to the State's Attorney's Office in Bridgeport, Connecticut. Davila's appeals based on the contention that his conduct did not constitute a threat to use a weapon of mass destruction, that there was no federal jurisdiction to prosecute him because his conduct did not affect interstate commerce. and that his letter was no addressed to a particular person required under the law. 
Facts
In September 2002, Davila was indicted by a federal grand jury on charges of threatening to use a weapon of mass destruction and delivering a threat to injure through the U.S. mail, in violation of 18 U.S.C. §§ 2332a and 876(c). Count One of the indictment charged that Davila had violated section 2332a by threatening the use of a biological agent, toxin, or vector against members and employees of the Connecticut State's Attorney's Office at Bridgeport. It also alleged that the threat affected interstate commerce and that the threatened use would have affected interstate commerce. Count Two charged that Davila had violated section 876(c) by causing to be delivered to the State's Attorney's Office an envelope containing a white powdery substance represented to be anthrax, along with a letter, which together threatened to injure the person of another. 
     Davila pled not guilty to both counts of the indictment, and a jury trial was held. ...[T]he jury returned a verdict of guilty on both counts. On May 11, 2005, the district court sentenced Davila to a term of imprisonment of 360 months on Count One and 60 months on Count Two. The court noted that the length of the sentence was affected by Davila's status as a career offender, and it also emphasized his violent criminal history and his pattern of disobedience during incarceration. The court ordered the sentences to run concurrently with each other and with the state sentence that Davila was already serving. In light of the pre-existing state sentence, the sentence in this case had the effect of adding approximately 17 years to Davila's term of incarceration. Davila filed a timely notice of appeal on May 18, 2005. 
    The following facts were established at Davila's trial. In August 2002, Davila was incarcerated at the Cheshire Correctional Institution in Connecticut. He had made comments to other inmates indicating that he held a grudge against a particular state prosecutor in Bridgeport who had handled cases against him, and he had previously filed a grievance and a lawsuit against that prosecutor. Both the grievance and the lawsuit had been dismissed for lack of merit. 
     On or about August 18, 2002, Davila wrote a note containing the words "ANTRAX" [sic] and "AKA Bin Laden." He folded the note to create a makeshift envelope and placed into it a small quantity of baby powder that had been acquired from the prison commissary. Davila placed the folded note, along with another piece of paper containing writing in a foreign language, into an envelope that was pre-printed with a notation designed to inform the recipient that it had been sent by a correctional inmate. He addressed the envelope to "STATE ATT. SUPERIOR COURT 1061 MAIN ST. BRIDGEPORT CT. 06604." In the space for the return address, he wrote the name "H. Gordon," an inmate number, and the prison's street address. He also included the notation "Legal Mail" in an apparent effort to avoid inspection by prison officials. Davila then gave the envelope to another inmate to place in the mail. 
     On August 20, 2002, Davila's envelope arrived at the State's Attorney's Office in Bridgeport. It was delivered to the front office, which was occupied by a clerical supervisor, Ruthann Haug, and two other employees, Annette Stufan and Michelle Martino. Haug opened the envelope and found the "ANTRAX" note, the foreign writing, and the powder. She exclaimed about the powder to Stufan and Martino, and the three employees immediately left the room and notified their supervisors. Upon learning of Haug's discovery, another employee, Inspector Bill Hughes, came into the office and examined the envelope, causing the powder to spill onto a desk. At that point, Hughes left the room, and the Connecticut State Police were contacted. A full-scale hazardous materials response ensued, with emergency personnel in protective gear arriving to inspect and seal off the area. The front  office area of the building was closed for approximately two and a half days until test results were obtained showing that the powder did not contain anthrax or other pathogens. 
     Even though they were aware that the letter bore the return address of a prison inmate, Haug, Stufan, and Martino were concerned about their exposure to the powder, and they took a number of precautionary measures. Haug removed and bagged her clothes, wiped down the inside of her car with alcohol, and stayed in her house while she awaited the test results out of fear that she might infect others. Martino showered, washed her clothes, and remained away from work for a few days; she testified that she was fearful about the possibility of infecting her children. Stufan went home, called a doctor, and began taking the antibiotic Cipro. 
     The government also presented evidence regarding how interstate commerce would have been affected if Davila had actually sent anthrax. A postal manager testified that the mail facility in Wallingford, CT, would have been partially shut down, that interstate mail would have been delayed, and that mail would have been diverted to other facilities outside of Connecticut. He based these predictions on an actual incident in which anthrax-contaminated mail had passed through the Wallingford facility, causing a partial shutdown for a number of weeks. In addition, an official from the Federal Bureau of Investigation testified that if Davila's letter had contained anthrax, the government would have used interstate highways to transport drugs by truck to Connecticut from a national strategic stockpile located outside of Connecticut. 
       Davila's first argument is one of statutory interpretation. He reads the phrases "threatens . . . to use" and "threat to injure" in sections 2332a and 876(c) as restricting the scope of those statutes to threats by an individual to engage in future harmful acts. His letter did not constitute such a threat, he argues, because it merely created the false impression that a harmful act had already been committed. 
     At the time that Davila sent his letter in 2002, section 2332a provided that anyone who 

without lawful authority, uses, threatens, or attempts or conspires to use, a weapon of mass destruction . . . (2) against any person within the United States, and the results of such use affect interstate commerce or, in the case of a threat, attempt, or conspiracy, would have affected interstate or foreign commerce . . . shall be [guilty of a crime]. Section 876(c) provided:  Whoever knowingly [deposits to be mailed or causes to be mailed] any communication . . . addressed to any other person and containing . . . any threat to injure the person of the addressee or of another, shall be [guilty of a crime]. Davila argues that the use of the words "threat" and "threaten," combined with the infinitives "to use" and "to injure," limits the scope of both statutes to threats of future conduct on the part of the threatener. 
     In construing the language of sections 2332a and 876(c), we begin with the "fundamental principle of statutory construction that the starting point must be the language of the statute itself.  Because neither statute defines the words "threat" or "threaten," we give them "their ordinary, contemporary, common meaning."  According to the Oxford English Dictionary, a threat is a "denunciation to a person of ill to befall him; esp. a declaration of hostile determination or of loss, pain, punishment, or damage to be inflicted in retribution for or conditionally upon some course; a menace." The American Heritage Dictionary, Fourth Edition, defines the word as "[a]n expression of an intention to inflict pain, injury, evil, or punishment," or "[a]n indication of impending danger or harm." The same dictionary defines the word "threaten," in turn, as "[t]o express a threat against." We do not read these definitions as applying only to announcements of future action. An impression of impending injury is created not only by a communication promising to commit a dangerous act in the future, but also by the delivery of a substance that appears to be injurious. Because Davila created such an impression by mailing powder that he represented to be anthrax, his conduct qualified as a "denunciation to a person of ill to befall him [or her]" and an "indication of impending danger or harm," and as such, it fell within the definition of a threat. Here, because Davila's mailing was designed to create the impression that it contained a deadly substance, a reasonable  jury could have found that it expressed an intention on his part to inflict bodily harm. Similarly, because the delivery of the powder appeared to be an impending execution of a harmful act, a reasonable jury could have found that it conveyed an "imminent prospect of execution." 
    Courts of Appeals that have considered the issue presented here have adopted this broader and more natural reading of the phrases "threatens . . . to use" and "threat to injure," concluding that these phrases do not imply any requirement of future action on the defendant's part. The Fifth Circuit held that a defendant was properly convicted under section 2332a for telling a phone representative at his mortgage company, "I just dumped anthrax in your air conditioner."...The court held that a "threat" under section 2332a need not contain a reference to a future act. The holding of Reynolds was reaffirmed in United States v. Guevara which involved a set of facts almost identical to this case. In Guevara, the defendant had mailed a letter to a judge containing a harmless powder and a note stating "you have been now been [sic] exposure [sic] to anthrax." The court held that section 2332a covered the defendant's conduct, specifically rejecting his argument that the infinitive "to use" connoted a requirement of future action.  
      Davila makes much of the fact that after he sent his letter, Congress enacted a statute that was apparently aimed more directly at hoaxes of the type he engaged in. That statute provides: 

Whoever engages in any conduct with intent to convey false or misleading information   under circumstances where such information may reasonably be believed and where such information indicates that an activity has taken, is taking, or will take place that would constitute a violation of [various statutes relating to weapons and explosives, terrorist acts, and related activities] shall [be guilty of a crime]. 

18 U.S.C. § 1038(a)(1). 
      The legislative history of section 1038 does suggest that Congress sought to address potential limitations in the existing law. A May 2004 report of the House Judiciary Committee stated that "[n]either terrorism hoaxes nor the war time hoaxes are adequately covered by current Federal law," and that "[a] gap exists . . . in the current law because it does not address a hoax related to biological, chemical or nuclear dangers where there is no specific threat."  
      Davila's reliance on section 1038 and its accompanying legislative history is misplaced for two reasons. First, the intent of Congress in 2004 is not necessarily indicative of the intent of the earlier Congress that enacted section 2332a. ...Second, to the extent that the legislative history is relevant, it merely indicates that Congress perceived a gap with respect to hoaxes that did not involve a specific threat. In this case, there was ample evidence from which a reasonable jury could conclude that Davila made a specific threat; not only did he bear a grudge against a state prosecutor, but he included a threatening note containing an apparent reference to anthrax. 
       Because neither the text of the statutes nor Congress's subsequent enactment of section 1038(a) presents adequate support for Davila's narrow reading of sections 2332a and 876, we join our fellow circuits in holding that neither statute requires a threat of future action.  Moreover, in any event, the evidence was sufficient to show a violation of both statutes even if the terms "threaten to use" and "threat to injure" are construed as limited to threats of future conduct. To illustrate by example, in the famous movie The Godfather  when the movie producer found in his bed the severed head of his horse, there could be no doubt that the delivery of the horse's head was not merely an announcement of a past act of violence but a threat of a future act of violence. The sending of white powder with a reference to anthrax can reasonably be construed as a threat to send real anthrax the next time. 
     Davila's next argument is that even if an anthrax hoax could theoretically fall within the scope of sections 2332a and 876(c), his conduct cannot have qualified as a true "threat" within the meaning of those statutes because he did not communicate a credible warning of harm. Because the letter was clearly marked as having come from a prison inmate, he argues, no reasonable recipient could have taken it seriously. In general, "[w]hether a given writing constitutes a threat is an issue of fact for the trial jury." "The test is an objective one -- namely, whether an ordinary, reasonable recipient who is familiar with the context of the letter would interpret it as a threat of injury." In making this determination, "proof of the effect of the alleged threat upon the addressee is highly relevant."  
    With these principles in mind, the evidence at trial was more than sufficient to permit a reasonable jury to find that Davila's conduct constituted a threat. The white powder was accompanied by apparent references to anthrax and Osama Bin Laden, and it occurred not long after the well-publicized anthrax attacks of 2001. In this context, a reasonable recipient could have concluded that the mailing threatened injury. The actual effect on the recipients strongly supports this conclusion. After the letter was discovered, State's Attorney's Office personnel evacuated the area, initiated a full-scale emergency response, and kept the area sealed off until the powder could be tested. The employees who were present when the letter arrived were genuinely frightened and took numerous precautions, such as bagging and washing their clothes, limiting contact with others to avoid infecting them, and taking antibiotics. 
    Davila contends that a reasonable recipient could not have taken his letter seriously because it was marked as having been sent by a prison inmate. While this is one factor to consider in determining whether a threat is credible, it does not deserve the weight Davila urges us to assign it. A recipient of a letter such as Davila's could reasonably believe that the sender had obtained access to anthrax or some other dangerous substance, or that he could cause an associate to send it. Cf., e.g., United States v. Slaughter, (quoting a letter from an inmate stating, "guess what I got over the fence? I got enough [a]nthrax to kill you with, [a]nd it can be done by mail."). 
    Davila's next set of arguments focuses on the jurisdictional element of section 2332a, which provides that a threat to use a weapon of mass destruction is only punishable if the threatened use "would have affected interstate or foreign commerce." Davila argues that the government failed to produce sufficient evidence to satisfy this element. He also argues that because the statute seeks to regulate conduct with only a theoretical or imaginary effect on commerce, it exceeds Congress's power under the Constitution's Commerce Clause. 
     Because the instant case involves a hoax anthrax mailing, the proper inquiry, as the district court recognized, is whether commerce would have been affected if the letter had actually contained anthrax. Davila contends that the government presented insufficient evidence on this issue. In his view, the testimony from the postal employee and the FBI official regarding the likely impact on the mail and the use of the federal drug stockpile amounted to no more than speculation and fell short of demonstrating that commerce would actually have been affected. For statutes that contain a jurisdictional element -- a category that includes section 2332a  -- evidence of even a de minimis (minimal) effect on interstate commerce will satisfy that element. …Applying this standard, we are satisfied that the evidence in this case was sufficient to satisfy the jurisdictional element. The postal employee's testimony, which was based on experience from an actual anthrax mailing, established that a postal facility would be shut down, requiring interstate mail to be delayed and rerouted. The FBI witness testified that drugs would have to be transported to Connecticut using trucks traveling on the interstate highway system. From this testimony, a reasonable jury could find at least a minimal effect on interstate commerce. 
    Davila argues that this case is comparable to Slaughter, an anthrax hoax case in which the district court found that the "limited set of facts" presented by the government provided insufficient evidence of an impact on interstate commerce. The evidence in this case is considerably more developed than what the government presented in Slaughter, however. There, the government established only that if the defendant had actually sent anthrax, military doctors and scientists would have traveled from Maryland to Virginia to assist and investigate; the court noted that there was no evidence "that the military personnel would have had to bring or use supplies that had traveled in interstate commerce, or that they would have traveled in commercial carriers, lodged in hotels, or eaten at restaurants that engage in interstate commerce."  Here, by contrast, the government relied not on testimony about a military response, but rather on evidence of direct effects  on interstate mail and interstate trucking, two areas that are inextricably connected to commerce. 
     It is well established that the Commerce Clause permits Congress to criminalize activity that threatens to affect interstate commerce, even if that threat does not materialize in every case. "Congress can constitutionally reach inchoate offenses because these offenses pose a potential threat to interstate commerce; the existence of such a threat ties 'the proscribed conduct to the area of federal concern delineated by the statute.'" We see no material distinction between Congress's authority to criminalize the inchoate offenses of attempt or conspiracy, on one hand, and the perpetration of a hoax, on the other. All of these activities purport to pose a threat to interstate commerce, regardless of whether they are actually capable of being carried out ("'Factual impossibility' is no defense to the inchoate offense of conspiracy”). 
    Finally, Davila argues that the indictment failed to allege that his letter was addressed to a person, as required by section 876(c). Section 876(c) prohibits mailing "any communication . . . addressed to any other person and containing . . . any threat to injure the person of the addressee or of another." Here, the indictment alleged that Davila "did cause to be delivered  by the U.S. Postal Service to the Connecticut State's Attorney's Office in Bridgeport, an envelope containing a white powdery substance represented to be anthrax, and a letter, which together threatened to injure   the person of another." He argues that this language is devoid of any allegation that his letter was addressed to a person. 
     It is implicit in the indictment that Davila's envelope was addressed to the Connecticut State's Attorney's Office in Bridgeport; otherwise, he could not have caused the Postal Service to deliver it there. We reject Davila's contention that this address is not a reference to a specific person. While "Connecticut State's Attorney's Office" may be used to refer to an institution, at the same time, the Connecticut State's Attorney is a person, and the words "Connecticut State's Attorney's Office" are reasonably understood to   indicate that person's office. 
Holding 
For the reasons given above, we affirm Davila's conviction. His note constituted a threat that impacted interstate commerce and was addressed to a person as required by the relevant federal statutes.                                                                                                                                          Questions for Discussion
1. Why does Davila argue that the sending of his letter did not constitute a threat punishable under Section 2332? Explain why the Second Circuit Court of Appeals concludes that Davila’ letter constituted a threat punishable under Section 2332? 

2.   Describe the act and intent required to violate Section 2332. 

3.   What difference does it make whether Davila’s actions affected interstate commerce?  Are you persuaded that his letter had an impact on interstate commerce.

4.   Was Davila’s letter addressed to a “person.” 

5.    Is Davila a domestic terrorist?   

CHAPTER SIXTEEN
Were the charges of material support to a terrorist organization unconstitutionally vague?

United States v. Sattar

272 F.Supp.2d 348 (SDNY 2003)

opinion by: koeltl, j.

The defendants in this case—Ahmed Abdel Sattar (“Sattar”), Yassir Al-Sirri (“Al-Sirri”), Lynne Stewart (“Stewart”), and Mohammed Yousry (“Yousry”)—were charged in a five-count indictment on April 8, 2002 (“Indictment”). The First Count of the Indictment charges Sattar, Al-Sirri, Stewart and Yousry, together with others known and unknown with conspiring to provide material support and resources to a foreign terrorist organization (“FTO”) in violation of 18 U.S.C. § 2339B. Count Two charges each of the defendants with providing and attempting to provide material support and resources to an FTO in violation of 18 U.S.C. § § 2339B, Defendants Sattar, Stewart and Yousry now move to dismiss the indictment....

Facts

The Indictment alleges the following facts. At all relevant times, the Islamic Group (“IG”), existed as an international terrorist group dedicated to opposing nations, governments, institutions, and individuals that did not share IG’s radical interpretation of Islamic law. IG considered such parties “infidels” and interpreted the concept of “jihad” as waging opposition against infidels by whatever means necessary, including force and violence. ...IG regarded the United States as an infidel and viewed the United States as providing essential support to other infidel governments and institutions, particularly Israel and Egypt. IG also opposed the United States because the United States had taken action to thwart IG, including by the arrest, conviction, and continued confinement of its spiritual leader Omar Ahmad Ali Abdel Rahman (“Sheikh Abdel Rahman”).

IG has allegedly operated in the United States from the early 1990s until the date of the filing of the Indictment, particularly in the New York metropolitan area. According to the Indictment, IG’s objectives in the United States include (1) the establishment of the United States as a staging ground for violent acts against targets in the United States and abroad; (2) the recruitment and training of members; and (3) fundraising for jihad actions in the United States and overseas. Since Sheikh Abdel Rahman’s imprisonment, the Indictment alleges that IG members in the United States have also functioned as a worldwide communications hub for the group, in part by facilitating communications between IG leaders and Sheik Abdel Rahman. IG was designated as a foreign terrorist organization by the Secretary of State on October 8, 1997....The Indictment alleges that Sheikh Abdel Rahman has been one of IG’s principal leaders and a high-ranking member of jihad organizations based in Egypt and elsewhere since the early 1990s. Sheikh Abdel Rahman allegedly became an “emir” or leader of IG in the United States. Under his leadership, IG subordinates carried out the details of specific jihad operations while shielding Sheikh Abdel Rahman from prosecution. The Indictment charges that Sheik Abdel Rahman, among other things, provided guidance about what actions, including acts of terrorism, were permissible or forbidden under his interpretation of Islamic law; gave strategic advice on how to achieve IG’s goals; recruited persons and solicited them to commit violent jihad acts; and sought to protect IG from infiltration by law enforcement.

Sheikh Abdel Rahman was convicted in October 1995 of engaging in a seditious conspiracy to wage a war of urban terrorism against the United States, including the 1993 World Trade Center bombing and a plot to bomb New York City landmarks. He was also found guilty of soliciting crimes of violence against the United States military and Egyptian President Hosni Mubarak. In January 1996 Sheik Abdel Rahman was sentenced to life imprisonment plus 65 years. His conviction was affirmed on appeal and, on January 10, 2000, the United States Supreme Court denied his petition for a writ of certiorari.

Sheikh Abdel Rahman has been incarcerated at the Federal Medical Center in Rochester, Minnesota since in or about 1997. IG has allegedly taken repeated steps to win Sheikh Abdel Rahman’s release. Such steps include the issuance of a statement in response to Sheikh Abdel Rahman’s life sentence that warned that “all American interests will be legitimate targets for our struggle until the release of Sheikh Omar Abdel Rahman and his brothers” and that IG “swears by God to its irreversible vow to take an eye for an eye.” Also, on or about November 17, 1997, six assassins shot and stabbed a group of tourists at an archeological site in Luxor, Egypt killing fifty-eight tourists and four Egyptians. Before exiting, the Indictment charges, the assassins scattered leaflets calling for Sheikh Abdel Rahman’s release and inserted one such leaflet into the slit torso of one victim.

The Bureau of Prisons, at the direction of the Attorney General, imposed Special Administrative Measures (“SAMs”) upon Sheikh Abdel Rahman. The SAMs limited certain privileges in order to protect “‘persons against the risk of death or serious bodily injury’ that might otherwise result.”...Since at least in or about May 1998, counsel agreed not to use “meetings, correspondence, or phone calls with Abdel Rahman to pass messages between third parties (including, but not limited to, the media) and Abdel Rahman.”

Defendant Stewart was Sheikh Abdel Rahman’s counsel during his 1995 criminal trial and has continued to represent him since his conviction. The Indictment alleges that over the past several years, Stewart has facilitated and concealed messages between her client and IG leaders around the world in violation of the SAMs limiting Sheik Abdel Rahman’s communications from prison. ...

The Indictment also charges that Sattar is an active IG leader who serves as a vital link between Sheik Abdel Rahman and the worldwide IG membership. The Indictment contends that Sattar operates as a communications center for IG from New York City through frequent telephonic contact with IG leaders around the world. More specifically, the Indictment alleges that Sattar provides material support and resources to IG by relaying messages between IG leaders abroad and Sheik Abdel Rahman through visits and phone calls by Sheikh Abdel Rahman’s interpreter and attorneys; arranging and participating in three-way phone calls connecting IG leaders around the world to facilitate discussion and coordination of IG activities; passing messages and information from one IG leader and to other group leaders and members; and by providing financial support.

Defendant Al-Sirri was arrested in the United Kingdom in October 2001 until which time, the Indictment alleges, he was the head of the London-based Islamic Observation Center. The Indictment charges that Al-Sirri, like Sattar, facilitated IG communications worldwide and provided material support and resources, including financial support, to the FTO....The defendants make the following motions. Sattar and Stewart move to dismiss Counts One and Two on the ground that 18 U.S.C. § 2339B is unconstitutionally vague and overbroad....

Issue

The Indictment alleges that the defendants conspired to provide and provided communications equipment, personnel, currency, financial securities and financial services (currency, financial securities, and financial services hereinafter “currency”), and transportation to IG.

The defendants argue that 18 U.S.C. § 2339B is unconstitutionally vague specifically with regard to the statute’s prohibition on “providing” material support or resources in the form of “communications equipment” and “personnel.” With respect to communications equipment, the Indictment alleges, among other things, that “the defendants...provided communications equipment and other physical assets, including telephones, computers and telefax machines, owned, operated and possessed by themselves and others, to IG, in order to transmit, pass and disseminate messages, communications and information between and among IG leaders and members in the United States and elsewhere around the world....” The Government has argued that the defendants provided a communications pipeline by which they transmitted messages from Sheikh Abdel Rahman in prison to IG leaders and members throughout the world....With respect to the provision of personnel, the Indictment alleges that “the defendants and the unindicted co-conspirators provided personnel, including themselves, to IG, in order to assist IG leaders and members in the United States and elsewhere around the world, in communicating with each other....” The defendants argue that the statute fails to provide fair notice of what acts are prohibited by the prohibition against the provision of “communications equipment” and “personnel.”

Reasoning

A criminal statute implicating First Amendment rights must define the criminal offense with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement. In short, the statute must give notice of the forbidden conduct and set boundaries to prosecutorial discretion.

When analyzing a vagueness challenge, a court must first determine whether the statute gives the person of ordinary intelligence a reasonable opportunity to know what is prohibited and then consider whether the law provides explicit standards for those who apply it. A void for vagueness challenge does not necessarily mean that the statute could not be applied in some cases but rather that, as applied to the conduct at issue in the criminal case, a reasonable person would not have notice that the conduct was unlawful and there are no explicit standards to determine that the specific conduct was unlawful....

First, with regard to the “provision” of “communications equipment,” Sattar and Stewart argue that the Indictment charges them with merely talking and that the acts alleged in the Indictment constitute nothing more than using communications equipment rather than providing such equipment to IG. For example, the Indictment charges Sattar with participating in and arranging numerous telephone calls between IG leaders in which IG business was discussed, including the need for “a second Luxor” (an attack on tourists in Egypt). The Indictment describes numerous other telephone calls in which Sattar participated. Stewart is charged with, among other things, providing communications equipment to IG by announcing Sheikh Abdel Rahman’s withdrawal of support for the cease-fire in Egypt and thereby making the statements of the otherwise isolated leader available to the media.

The defendants look to the legislative history of the statute as evidence that Congress did not intend § 2339B to criminalize the mere use of communications equipment, rather than the actual giving of such equipment to IG. The legislative history states that “those inside the United States will continue to be free to advocate, think and profess the attitudes and philosophies of the foreign organizations. They are simply not allowed to send material support or resources to those groups, or their subsidiary groups, overseas.” Thus, the defendants argue, simply making a phone call or similarly communicating one’s thoughts does not fall within the ambit of § 2339B.

The defendants are correct and by criminalizing the mere use of phones and other means of communication the statute provides neither notice nor standards for its application such that it is unconstitutionally vague as applied....The various defendants are accused of having participated in the use of communications equipment. The Government subsequently changed course and stated at oral argument that the mere use of one’s telephone constitutes criminal behavior under the statute and that, in fact, “use equals provision.” The Government also argued that using the conference call feature on a person’s phone in furtherance of an FTO was prohibited.

Such changes in the Government’s interpretation of § 2339B demonstrate why the provision of communications equipment as charged in the Indictment is unconstitutionally vague: a criminal defendant simply could not be expected to know that the conduct alleged was prohibited by the statute....The defendants were not put on notice that merely using communications equipment in furtherance of an FTO’s goals constituted criminal conduct. Moreover, the Government’s evolving definition of what it means to provide communications equipment to an FTO in violation of § 2339B reveals a lack of prosecutorial standards that would “permit ‘a standardless sweep [that] allows policemen, prosecutors, and juries to pursue their personal predilections.’”

Second, the defendants argue, § 2339B is unconstitutionally vague as applied to the allegations in the Indictment relating to the “provision” of “personnel.” The defendants urge the Court to follow the Ninth Circuit Court of Appeals’ decision in Humanitarian Law Project v. Reno, 205 F.3d 1130, 1137 (9th Cir. 2000), which found that “it is easy to see how someone could be unsure about what [§ 2339B] prohibits with the use of the term ‘personnel,’ as it blurs the line between protected expression and unprotected conduct.”...

The Government relies on United States v. Lindh, 212 F. Supp. 2d 541, 574 (E.D. Va. 2002), which rejected Humanitarian Law Project and found that the alleged plain meaning of personnel—“an employment or employment-like relationship between the persons in question and the terrorist organization”—gave fair notice of what conduct is prohibited under the statute and thus was not unconstitutionally vague. In that case, the court rejected a vagueness challenge in the context of a person who joined certain foreign terrorist organizations in combat against American forces. In defining the reach of the term personnel, the court found that it was not vague because it applied to “employees” or “employee-like operatives” or “quasi-employees” who work under the “direction and control” of the FTO. Whatever the merits of Lindh as applied to a person who provides himself or herself as a soldier in the army of an FTO, the standards set out there are not found in the statute, do not respond to the concerns of the Court of Appeals in Humanitarian Law Project, and do not provide standards to save the “provision” of “personnel” from being unconstitutionally vague as applied to the facts alleged in the Indictment. The fact that the “hard core” conduct in Lindh fell within the plain meaning of providing personnel yields no standards that can be applied to the conduct by alleged “quasiemployees” in this case....

It is not clear from § 2339B what behavior constitutes an impermissible provision of personnel to an FTO. Indeed, as the Ninth Circuit Court of Appeals stated in Humanitarian Law Project, “Someone who advocates the cause of the [FTO] could be seen as supplying them with personnel.” The Government accuses Stewart of providing personnel, including herself, to IG. In so doing, however, the Government fails to explain how a lawyer, acting as an agent of her client, an alleged leader of an FTO, could avoid being subject to criminal prosecution as a “quasi-employee” allegedly covered by the statute. At the argument on the motions, the Government expressed some uncertainty as to whether a lawyer for an FTO would be providing personnel to the FTO before the Government suggested that the answer may depend on whether the lawyer was “house counsel” or an independent counsel—distinctions not found in the statute....

Moreover, these terms and concepts applied to the prohibited provision of personnel provide no notice to persons of ordinary intelligence and leave the standards for enforcement to be developed by the Government. When asked at oral argument how to distinguish being a member of an organization from being a quasiemployee, the Government initially responded “You know it when you see it.” [This] standard...is an insufficient guide by which a person can predict the legality of that person’s conduct....

Moreover, the Government continued to provide an evolving definition of “personnel” to the Court following oral argument on this motion. Added now are “those acting as full-time or part-time employees or otherwise taking orders from the entity” who are therefore under the FTO’s “direction or control.”...The statute’s vagueness as applied to the allegations in the Indictment concerning the provision of personnel is a fatal flaw that the Court cannot cure by reading into the statute a stricter definition of the material support provision than the statute itself provides.

Stewart makes an additional argument that IG’s designation violates her First Amendment associational rights. However, it is clear that what the statute “prohibits is the act of giving material support, and there is no constitutional right to facilitate terrorism by giving terrorists the weapons and explosives with which to carry out their grisly missions. Nor, of course, is there a right to provide resources with which terrorists can buy weapons and explosives.” The statute does not interfere with Stewart’s First Amendment rights because the material support restriction “is not aimed at interfering with the expressive component of [Stewart’s] conduct but at stopping aid to terrorist groups.”

Holding

The motions to dismiss Counts One and Two as void for vagueness are granted. The motions to dismiss those Counts on all other grounds are denied....

· Questions for Discussion

1 What are the legal charges against Sattar and Stewart? Summarize the facts that support each of these allegations.

2 What is the legal standard for determining whether a standard is void for vagueness?

3 Why does the court find that the charges of providing communication equipment and the provision of personnel are unconstitutionally vague?

4 Do you agree that the defendants did not know that they were materially assisting a foreign terrorist organization? Should the judiciary relax legal standards when considering the constitutionality of counterterrorism statutes?

CHAPTER SIXTEEN

DOES WARSAME’S HAVE A CONSTITUTIONAL RIGHT TO BE AFFILIATED WITH AL QUEDA? 
UNITED STATES V. WARSAME
537 F.Supp.2d 1005 (D.Minn. 2008)

OPINION BY: TUNHEIM, J.

Issue
Defendant Mohamed Abdullah Warsame ("Warsame") is charged with conspiracy to provide material support and resources to a designated Foreign Terrorist Organization and with providing material support and resources to a designated Foreign Terrorist Organization, in violation of 18 U.S.C. § 2339B. ….Warsame argues that § 2339B violates the First,  Fifth, and Sixth Amendments of the United States Constitution. 
Facts
On June 21, 2005, the prosecution filed a five-count …Indictment against Warsame. Counts One and Two of the …Indictment charged Warsame with conspiracy to provide and with providing material support and resources to a designated Foreign Terrorist Organization ("FTO"), in violation of 18 U.S.C. § 2339B. According to the …. Indictment, Warsame traveled to Afghanistan and Pakistan between 2000 and 2001 and attended Al Qaeda training camps. The …. Indictment also alleges that Al Qaeda paid Warsame's travel expenses to return to Canada, that Warsame sent money back to an Al Qaeda associate as repayment, and that Warsame maintained communications with individuals associated with Al Qaeda after his return to Canada. The prosecution alleged that Warsame conspired to provide and provided material support and resources to a Foreign Terrorist Organization (FTO) in the form of "currency," "personnel," and "training."                                                                                                                                 

Reasoning
Warsame presents three separate arguments attacking the constitutionality of Section 2339B and its related statutory provisions. First, Warsame contends that Section 2339B violates the First Amendment because it restricts freedom of association and is unconstitutionally vague and overbroad. Second, Warsame argues that Section 2339B violates the Due Process Clause of the Fifth Amendment because it imposes criminal liability in the absence of personal guilt. Third, Warsame contends that the statutory procedure for designating FTO's under 8 U.S.C. § 1189 violates the First, Fifth, and Sixth Amendments because it deprives a designated organization of notice and a hearing, and precludes a defendant from challenging the validity of the FTO designation in a subsequent criminal prosecution.                                                                                          
    Congress enacted the Antiterrorism and Effective Death Penalty Act ("AEDPA") in 1996, in an effort to eradicate fundraising in the United States for foreign terrorist organizations. Recognizing the increasing sophistication of terrorist organizations, which often raise money for international terrorism under the guise of humanitarian or political causes, Congress criminalized the provision of material support or resources to foreign terrorist organizations that are designated by the Secretary of State. Section 303(a) of the AEDPA, codified at 18 U.S.C. § 2339B, provides that

[w]hoever knowingly provides material support or resources to a foreign terrorist organization, or attempts or conspires to do so, shall be fined under this title or imprisoned not more  than 15 years, or both, and, if the death of any person results, shall be imprisoned for any term of years or for life.

"Material support or resources" is further defined as 

any property, tangible or intangible, or service, including currency or monetary instruments or financial securities, financial services, lodging, training, expert advice or assistance, safehouses, false documentation or identification, communications equipment, facilities, weapons, lethal substances, explosives, personnel (1 or more individuals who may be or include oneself), and transportation,   except medicine or religious materials.

To violate Section 2339B, a person "must have knowledge that the organization is a designated terrorist organization . . . , that the organization has engaged or engages in terrorist activity . . . , or that the organization has engaged or engages in terrorism." 
    Under 8 U.S.C. § 1189, the Secretary of State is authorized to designate foreign terrorist organizations if the Secretary finds that (1) the organization is a foreign organization, (2) the organization engages in terrorist activity or retains the capability and intent to engage in terrorist activity, and (3) the terrorist activity threatens national security or the security of United States nationals.  The Secretary is not required to notify an organization that is being considered for designation as a FTO. Instead, prior to an organization's designation, the Secretary must notify select members of Congress by classified communication and shall publish the designation in the Federal Register seven days after the notification.  Additionally, the Secretary may consider classified information in making a designation, which is unavailable for review by the designated organization. As such, the FTO designation procedure does not afford a designated FTO an opportunity to submit or review evidence on its behalf prior to its designation.
Following its designation, however, a FTO may seek judicial review in the Court of Appeals for the District of Columbia not later than 30 days after publication in the Federal Register. Under §1189(a)(8), "a defendant in a criminal action . . . shall not be permitted to raise any question concerning the validity of the issuance of such designation as a defense or an objection at any trial or hearing." 
    The prosecution alleged that Warsame provided material support or resources to Al Qaeda in the form of "personnel," "currency," and "training." The prosecution specified in subsequent briefing that Warsame allegedly provided "personnel" by voluntarily participating in an Al Qaeda training camp in Afghanistan. The prosecution further alleged that Warsame provided "currency" by sending money to a former Al Qaeda training camp instructor, and that he provided "training" by giving English-language lessons to Al Qaeda members in Pakistan.
     The First Amendment states that Congress shall "make no law . . . abridging the freedom of speech . . . or the right of the people peaceably to assemble." Warsame argues that § 2339B violates his freedom of association under the First Amendment because it lacks a specific intent element and thereby imposes guilt by association. Warsame further challenges §2339B on grounds that it is unconstitutionally vague and overbroad. The Court discusses each argument in turn.
     Warsame first contends that 2339B is unconstitutional because it restricts his First Amendment right of association. Noting that a FTO may engage in both legal and illegal activities, Warsame contends that § 2339B violates his right of association because it does not require a showing of specific intent to further the FTO's illegal activities. As such, Warsame argues,§ 2339B impermissibly criminalizes mere membership in, or association with, a terrorist organization. Warsame further argues that §2339B should be subject to strict scrutiny review because it prohibits financial contributions that have an expressive component.
    It is well settled that the First Amendment "restricts the ability of the state to impose liability on an individual solely because of his association with another." The Supreme Court has observed that a "blanket prohibition of association with a group having both legal and illegal aims . . . [would pose] a real danger that legitimate political expression or association would be impaired." Mere membership, without more, in an organization that has legal and illegal goals may not be prohibited or punished under the First Amendment.  Instead, a statute that prohibits association with such an organization "must require a showing that the defendant specifically intended to further the organization's unlawful goals." 
     As noted, Warsame contends that his associational rights under the First Amendment are violated because §2339B does not require a specific intent to further a FTO's terrorist activities. Section 2339B applies to a person who "knowingly provides material support or resources to a foreign terrorist organization." The Court agrees that the plain language of § 2339B does not require that the defendant have a specific intent to further the illegal activities of the terrorist organization. Further, Congress's inclusion of an explicit mens rea requirement in §2339A strongly suggests that it chose not to include a specific intent requirement in § 2339B. Indeed, in enacting §2339B, Congress was  concerned that "foreign organizations that engage in terrorist activity are so tainted by their criminal conduct that any contribution to such an organization facilitates that conduct." Finally, Congress amended §2339B in 2004 when it passed the Intelligence Reform and Terrorism Prevention Act ("IRTPA"), requiring the prosecution to show that a donor knew either that the recipient was a foreign terrorist organization or that it engaged in terrorist activities. Section 2339B does not contain a requirement of specific intent to further an organization's terrorist activities.                                                                               
     Having determined that § 2339B  contains no such specific intent requirement, the Court turns to Warsame's contention that the statute therefore unconstitutionally infringes his First Amendment right of association. The Court finds that Warsame's argument incorrectly assumes that §2339B criminalizes mere membership in or association with a terrorist organization. Section 2339B prohibits the conduct of providing material support and resources to FTO's. As such, the statute is qualitatively different from laws that impose liability on a defendant "solely because of his association with another." Section 2339B does not prohibit membership in Al Qaeda, nor does it prohibit persons from espousing or sympathizing with the views of Al Qaeda, however unpopular those views might be. Simply put, "conduct giving rise to liability under § 2339B . . . does not implicate associational or speech rights." In so deciding, the   Court is in agreement with each of the courts of appeals to have considered this question. ...In other words, the prohibition on guilt by association proscribes statutes that regulate conduct only to the extent that the conduct is deemed protected expression or association. Section 2339B does not criminalize expression or association. Rather, §2339B proscribes action, such as providing a terrorist organization with currency, training, expert advice or assistance, or communications equipment. The kinds of activities proscribed under §2339B do not amount  to mere expressions of sympathy with a designated terrorist organization. The Court thus finds that §2339B does not impose guilt by association. 
     For these reasons, the Court rejects Warsame's argument that §2339B violates his right of association under the First Amendment because it does not require a showing that Warsame specifically intended the underlying terrorist activity. Warsame further contends that the Court must apply strict scrutiny to §2339B because it regulates financial contributions to organizations that engage in some form of political expression. Contributions to political candidates or organizations receive heightened First Amendment protection because they have an expressive  component and demonstrate the donor's association with the candidate or organization. However, such contributions are deemed protected political speech only when made to an organization "whose overwhelming function [is] political advocacy." The Court finds that § 2339B's prohibition on financial contributions to terrorist organizations is directed not at speech but rather at conduct. ....Warsame remains free to sympathize with or advocate in favor of Al Qaeda. ...[A]ny incidental restrictions on Warsame's freedom of expression are no greater than necessary to further the government's substantial interest in combating terrorism. The Court therefore finds that §2339B does not violate Warsame's First Amendment right of association. As a result, the Court denies Warsame's motion to dismiss on this ground.
     Warsame next challenges §2339B on grounds that the terms "currency," "personnel," and "training" are unconstitutionally vague under the First and Fifth Amendments. A criminal statute must "'define the criminal offense with sufficient definiteness that ordinary people  can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement.'"With respect to Warsame's ...challenge, the Court finds that the statutory terms at issue are not vague as applied to at least some of the specific conduct alleged in this case. As to "currency," the Court finds that that term is not so indefinite that  it deprives Warsame of notice as to what conduct is proscribed. The prosecution alleges that Warsame sent money overseas to an Al Qaeda member to repay a loan. The Court finds that the statute clearly applies to the alleged conduct in this case.
     Warsame next argues that the term "personnel" is unconstitutionally vague as applied, noting that the Ninth Circuit struck the "personnel" language on vagueness grounds.  The plaintiffs in that case wished to advocate on behalf of a designated FTO before the United Nations and the United States Congress, but were afraid that they would be prosecuted for providing "personnel" under  2339B. The court struck the term "personnel" as unconstitutionally vague because "[s]omeone who advocates the cause of the [FTO]   could be seen as supplying them with personnel; it even fits under the government's rubric of freeing up resources." Here, the prosecution alleges that Warsame voluntarily participated in an Al Qaeda training camp in Afghanistan, and that Warsame remained in contact with alleged Al Qaeda associates after he had returned to Canada. The Court finds that the alleged participation in an Al Qaeda training camp is unambiguously encompassed within the plain meaning of "personnel," and that the term "personnel" gives Warsame adequate notice of the criminality of attending an Al Qaeda training camp. The Court concludes that the current definition of the term "personnel" is not vague as applied to Warsame's alleged participation in an Al Qaeda training camp.
     Finally, Warsame argues that §2339B's prohibition on "training" is unconstitutionally vague as applied because he could not have understood his own conduct to be proscribed under the statute. The prosecution contends that Warsame provided "training" to Al Qaeda by teaching English at an Al Qaeda clinic in Afghanistan. As these cases make clear, an individual who provides training to a FTO in support  of a wholly lawful objective, such as petitioning the United Nations for human rights violations, is likely to be uncertain whether §2339B applies to his conduct. An individual who provides training in aid  of a FTO's military activities, on the other hand, is much more likely to understand that the conduct is made criminal by the statute. Thus, while a defendant's intent to further terrorist activities is not required under §2339B, the context and objectives of the defendant's conduct, as well as its proximity to "hard core" military activity, are relevant to a determination of whether the defendant would understand his conduct to be prohibited under the statute."
     The Court is not convinced that the term "training" is so vague that Warsame could not have understood his conduct to be prohibited under § 2339B. Here, the prosecution alleges that Warsame provided English lessons in an Al Qaeda clinic in Kandahar, Afghanistan,  in part to assist nurses in reading English-language medicine labels. According to the prosecution, the nurses in the clinic attended to Al Qaeda members who were participating in nearby terrorist training camps. The alleged English-language training in this case has direct application to a FTO's terrorist activities, as it would likely speed the healing and eventual return of terrorist militants to Al Qaeda training camps. Further, the training was provided in an Al Qaeda clinic in Kandahar, in close proximity to terrorist training camps. As such, the Court finds that this alleged conduct is closely tied to terrorist activity, such that Warsame would likely understand his conduct to be criminalized as "training" under §2339B. The Court therefore concludes that "training" is not unconstitutionally vague as applied to this alleged conduct.                                
      What about the further allegation that Warsame taught language classes at the clinic that were unrelated to the practice of medicine? The Court finds that mere allegations that Warsame taught English at an Al Qaeda clinic, without more specific allegations tying that conduct to terrorist activity,  are not sufficient to survive a vagueness challenge with respect to the  term "training." For example, an individual who teaches English so that patients in the clinic can teach the Koran in the English language is unlikely to understand that conduct to be prohibited as "training," since such activity has no direct connection with underlying military or terrorist activities. Thus, the Court finds that the term "training" is unconstitutionally vague as applied to such conduct. Any such evidence would therefore be inadmissible as evidence of guilt unless it is tied to additional conduct that constitutes "training" under § 2339B.
     For these reasons, the Court concludes that the terms "currency," "personnel," and "training" are not unconstitutionally vague as applied to Warsame's conduct. However, allegations that Warsame remained in communications with Al Qaeda, without more, are insufficient to survive a vagueness challenge and may be deemed inadmissible as evidence of guilt at trial on this basis. Similarly, allegations that Warsame taught English in an Al Qaeda clinic, without more specific facts tying that conduct to terrorist activity, are not sufficient to survive a vagueness challenge with respect to "training."                 
     Warsame argues that § 2339B violates the Fifth Amendment's Due Process Clause because it allows criminal liability in the absence of personal guilt. Specifically, Warsame contends that § 2339B  violates his due process rights because it does not require the prosecution to prove that he specifically intended to further terrorist activities. A statute offends due process if it "impermissibly imputes guilt to an individual merely on the basis of his associations and sympathies, rather than because of some concrete, personal involvement in criminal conduct." 
    As discussed above, however, the Court finds that §2339B does not criminalize mere association with a designated FTO. Rather, §2339B specifically prohibits the conduct of providing material support or resources to such an organization. In other words, § 2339B requires that the prosecution show a donor's "concrete, personal involvement in criminal conduct," rather than his mere association with it. …The Court must still determine whether the showing of scienter that § 2339B does require is sufficient to meet the due process standard of personal guilt. Section 2339B is not a strict liability statute. It requires that the prosecution prove that a donor provided material support to an organization knowing either that the organization was a designated FTO, or that it engaged or engages in terrorist activity or terrorism.  Congress enacted § 2339B  based on the finding that "foreign terrorist organizations that engage in terrorist activity are so tainted by their criminal conduct that any contribution to such an organization facilitates that conduct." In light of these findings, Congress could reasonably have determined that the knowing provision of material support to terrorist organizations should itself be criminalized, even if the donor does not specifically intend the underlying terrorist activity. Given the inherent propensity of terrorist organizations to use any contributions to engage in terrorist activity, the Court finds that assigning criminal liability to a donor who knows the recipient is a terrorist organization, or that it engages in terrorism, satisfies minimal requirements of due process.
    Only one district court has concluded otherwise. See United States v. Al-Arian, 308 F. Supp. 2d 1322, 1339, reconsideration denied, 329 F. Supp. 2d 1294 (M.D. Fla. 2004). In Al-Arian, the district court   read § 2339B to require a showing that the defendant specifically intended the underlying terrorist activity, finding that the absence of such a requirement rendered the statute constitutionally suspect on due process and First Amendment grounds. The Al-Arian court was concerned that without an additional intent requirement, § 2339B would criminalize wholly innocent conduct.  For example, the court hypothesized that a cab driver who drives a passenger from a New York airport to the United Nations, knowing that the passenger is a member of a FTO, could be prosecuted for providing "transportation" under the statute.  Warsame urges this Court to follow Al-Arian and strike § 2339B as unconstitutional.
     However, the reasoning of Al-Arian is not persuasive, and every other court to consider this issue has declined   to follow it.  Indeed, it is unlikely that the activities described in the Al-Arian hypotheticals would be criminalized under § 2339B, as they involve the provision of support to an individual who happens to be a member of a FTO. Under the plain language of § 2339B, however, the government must prove that the defendant "knowingly provides material support or resources to a foreign terrorist organization," rather than to individuals who happen to be FTO members. In other words, even where a donor's contribution to an individual FTO member confers some benefit upon the terrorist organization, the prosecution must prove that the donor knew that the intended recipient of his contribution was a designated FTO, or an organization that engages in terrorist activity.  Further, to the extent Al-Arian is concerned with the potential criminalization of otherwise innocent conduct, courts have addressed such due process concerns through vagueness challenges to § 2339B, rather than by engrafting an additional intent requirement at odds with the plain language and congressional intent of § 2339B. For these reasons, the Court rejects Warsame's contention that  §2339B imposes liability in the absence of personal guilt and denies Warsame's motion to dismiss on these grounds.
     Finally, Warsame contends that the FTO designation procedure under 8 U.S.C. § 1189(a) violates due process because …the FTO designation procedure unconstitutionally deprives him of a right to a jury determination of guilt on each element of the charged offense. The Fifth and Sixth Amendments require that criminal convictions be based upon "a jury determination that the defendant is guilty of every element of the crime with which he is charged, beyond a reasonable doubt." Under § 1189(a)(8), "a defendant in a criminal action . . . shall not be permitted to raise any question concerning the validity of the issuance of such designation as a defense or an objection at any trial or hearing." However, the Court agrees with the unequivocal holdings of the Fourth and Ninth Circuits that the relevant element of §2339B is the fact of an organization's designation as a FTO, not the validity of the designation.   Because the validity of the designation is not an element of the offense, Warsame's inability to challenge the validity under §1189(a)(8) does not deprive him of his constitutional rights. The Court therefore denies Warsame's motion to dismiss on this basis.
Holding
The court accordingly finds that Wasame was not deprived of his Fifth Amendment due process rights to be informed of the charges against him and was not deprived of his First Amendment right of freedom of association.

Questions for Discussion

1. Explain the factual basis for charging Warsame with providing material support to Al Qaeda.

2.  Warsame argues that the failure to require a specific intent to further the terrorist aims of Al Qaeda violates his First Amendment rights of expression and association and Fifth Amendment right to due process of law guaranteed under the United States Constitution.  How does the court respond to the argument that Warsame has the First Amendment right to donate money to Al Qaeda? 

 3.   Warsame contends that it is a violation of his Fifth Amendment right to Due Process of law to convict him of  knowingly providing material support to Al Qaeda rather than requiring that he intended to further the unlawful aims of the organization. Explain Warsame’s reasoning. How does the court respond to this contention. Do you agree with Warsame’s argument?
4.    Why does the district court find that Warsame was properly indicted for training nurses in the reading of medicine labels, but that the allegation that Warsame taught English to the nurses is overly vague?                                 5. Do you believe that an individual possesses the First Amendment right to “advocate on behalf of AlQuaeda?”
CHAPTER TWO
IS THE SECOND AMENDMENT INCORPORATED INTO THE DUE PROCESS CLAUSE OF THE FOURTHEENTH AMENDMENT?

MCDONALD V. CITY OF CHICAGO 
___U.S.____(2010)

Alito, J.

Issue
Two years ago, in District of Columbia v. Heller, 554 U.S. ___ (2008), we held that the Second Amendment protects the right to keep and bear arms for the purpose of self-defense, and we struck down a District of Columbia law that banned the possession of handguns in the home. The city of Chicago (City) and the village of Oak Park, a Chicago suburb, have laws that are similar to the District of Columbia's, but Chicago and Oak Park argue that their laws are constitutional because the Second Amendment has no application to the States. We have previously held that most of the provisions of the Bill of Rights apply with full force to both the Federal   Government and the States. Applying the standard that is well established in our case law, we hold that the Second Amendment right is fully applicable to the States.
Facts
 Otis McDonald, Adam Orlov, Colleen Lawson, and David Lawson (Chicago petitioners) are Chicago residents who would like to keep handguns in their homes for self-defense but are prohibited from doing so by Chicago's firearms laws. A City ordinance provides that "[n]o person shall . . . possess . . . any firearm unless such person is the holder of a valid registration certificate for such firearm." Chicago, Ill., Municipal Code Section 8-20-040(a) (2009). The Code then prohibits registration of most handguns, thus effectively banning handgun possession by almost all private citizens who reside in the City. Section 8-20-050(c). Like Chicago, Oak Park makes it "unlawful for any person to possess . . . any firearm," a term that includes "pistols, revolvers, guns and small arms . . . commonly known as handguns." Oak Park, Ill., Municipal Code Sections 27-2-1 (2007), 27-1-1 (2009).
     Chicago enacted its handgun ban to protect its residents "from the loss of property and injury or death from firearms." The Chicago petitioners and their amici, however, argue that the handgun ban has left them vulnerable to criminals. Chicago Police Department statistics, we are told, reveal that the City's handgun murder rate has actually increased since the ban was enacted  and that Chicago residents now face one of the highest murder rates in the country and rates of other violent crimes that exceed the average in comparable cities. 
     Several of the Chicago petitioners have been the targets of threats and violence. For instance, Otis McDonald, who  is in his late seventies, lives in a high-crime neighborhood. He is a community activist involved with alternative policing strategies, and his efforts to improve his neighborhood have subjected him to violent threats from drug dealers. Colleen Lawson is a Chicago resident whose home has been targeted by burglars. "In Mrs. Lawson's judgment, possessing a handgun in Chicago would decrease her chances of suffering serious injury or death should she ever be threatened again in her home." 3 McDonald, Lawson, and the other Chicago petitioners own handguns that they store outside of the city limits, but they would like to keep their handguns in their homes for protection. 
     After our decision in Heller, the Chicago petitioners and two groups 4 filed suit against the City in the United States District Court for the Northern District of Illinois. They sought a declaration that the handgun ban and several related Chicago  ordinances violate the Second and Fourteenth Amendments to the United States Constitution. Another action challenging the Oak Park law was filed in the same District Court by the National Rifle Association (NRA) and two Oak Park residents. In addition, the NRA and others filed a third action challenging the Chicago ordinances. All three cases were assigned to the same District Judge.
      The District Court rejected plaintiffs' argument that the Chicago and Oak Park laws are unconstitutional. The court noted that the Seventh Circuit had "squarely upheld the constitutionality of a ban on handguns a quarter century ago,"), and that Heller had explicitly refrained from "opin[ing] on the subject of incorporation vel non of the Second Amendment," The court observed that a district judge has a "duty to follow established precedent in the Court of Appeals to which he or she is beholden, even though the logic of more recent case law may point  in a different direction." 
    The Seventh Circuit affirmed, relying on three 19th-century cases – United States v. Cruikshank, 92 U.S. 542 (1876), Presser v. Illinois, 116 U.S. 252 (1886), and Miller v. Texas, 153 U.S. 535 (1894) -- that were decided in the wake of this Court's interpretation of the Privileges or Immunities Clause of the Fourteenth Amendment in the Slaughter-House Cases. The Seventh Circuit described the rationale of those cases as "defunct" and recognized that they did not consider the question whether the Fourteenth Amendment's Due Process Clause incorporates the Second Amendment right to keep and bear arms. Nevertheless, the Seventh Circuit observed that it was obligated to follow Supreme Court precedents that have "direct application," and it declined to predict how the Second Amendment would fare under this Court's modern "selective incorporation" approach. 
      Petitioners argue that the Chicago and Oak Park laws violate the right to keep and bear arms for two reasons. Petitioners' primary  submission is that this right is among the "privileges or immunities of citizens of the United States" and that the narrow interpretation of the Privileges or Immunities Clause adopted in the Slaughter-House Cases, should now be rejected. As a secondary argument, petitioners contend that the Fourteenth Amendment's Due Process Clause "incorporates" the Second Amendment right.
      Chicago and Oak Park (municipal respondents) maintain that a right set out in the Bill of Rights applies to the States only if that right is an indispensable attribute of any "'civilized'" legal system. If it is possible to imagine a civilized country that does not recognize the right, the municipal respondents tell us, then that right is not protected by due process. And since there are civilized countries that ban or strictly regulate the private possession of handguns, the municipal respondents maintain that due process does not preclude such measures. In light of the parties' far-reaching arguments, we begin by recounting this Court's analysis over the years of the relationship between the provisions of the Bill of Rights and the States.
Reasoning
     The Bill of Rights,   including the Second Amendment, originally applied only to the Federal Government. In Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243 (1833), the Court, in an opinion by Chief Justice Marshall, explained that this question was "of great importance" but "not of much difficulty." In less than four pages, the Court firmly rejected the proposition that the first eight Amendments operate as limitations on the States, holding that they apply only to the Federal Government. 
     The constitutional Amendments adopted in the aftermath of the Civil War fundamentally altered our country's federal system. The provision at issue in this case, Section 1 of the Fourteenth Amendment, provides, among other things, that a State may not abridge "the privileges or immunities of citizens of the United States" or deprive "any person of life, liberty, or property, without due process of law."
     Four years after the adoption of the Fourteenth Amendment, this Court was asked to interpret the Amendment's reference to "the privileges or immunities of citizens of the United States." The Slaughter-House Cases, involved challenges to a Louisiana law permitting the creation of a state-sanctioned monopoly on the butchering of animals within the city of New Orleans. Justice Samuel Miller's opinion for the Court concluded that the Privileges or Immunities Clause protects only those rights "which owe their existence to the Federal government, its National character, its Constitution, or its laws."  The Court held that other fundamental rights -- rights that predated the creation of the Federal Government and that "the State governments were created to establish and secure" -- were not protected by the Clause. 
      In drawing a sharp distinction between the rights of federal and state citizenship, the Court relied on two principal arguments. First, the Court emphasized that the Fourteenth Amendment's Privileges or Immunities Clause spoke of "the privileges or immunities of citizens of the United States," and the Court contrasted this phrasing with the wording in the first sentence of the Fourteenth Amendment and in the Privileges and Immunities Clause of Article IV, both of which refer to state citizenship. Second, the Court stated that a contrary reading would "radically chang[e] the whole theory of the relations of the State and Federal governments to each other and of both these governments to the people," and the Court refused to conclude that such a change had been made "in the absence of language which expresses such a purpose too clearly to admit of doubt."  Finding the phrase "privileges or immunities of citizens of the United States" lacking by this high standard, the Court reasoned that the phrase must mean something more limited.
     Under the Court's narrow reading, the Privileges or Immunities Clause protects such things as the right "to come to the seat of government to assert any claim [a citizen] may have upon that  government, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions . . . [and to] become a citizen of any State of the Union by a bona fide residence therein, with the same rights as other citizens of that State." 

     Finding no constitutional protection against state intrusion of the kind envisioned by the Louisiana statute, the Court upheld the statute. Four Justices dissented. Justice Field, joined by Chief Justice Chase and Justices Swayne and Bradley, criticized the majority for reducing the Fourteenth Amendment's Privileges or Immunities Clause to "a vain and idle enactment, which accomplished nothing, and most unnecessarily excited Congress and the people on its passage." Justice Field opined that the Privileges or Immunities Clause protects rights that are "in their nature . . . fundamental," including the right of every man to pursue his profession without the imposition of unequal or discriminatory restrictions. Justice Bradley's dissent observed that "we are not bound to resort to implication . . . to  find an authoritative declaration of some of the most important privileges and immunities of citizens of the United States. It is in the Constitution itself."  Justice Bradley would have construed the Privileges or Immunities Clause to include those rights enumerated in the Constitution as well as some unenumerated rights. Justice Swayne described the majority's narrow reading of the Privileges or Immunities Clause as "turn[ing] . . . what was meant for bread into a stone."                                                        
     Today, many legal scholars dispute the correctness of the narrow Slaughter-House interpretation. Three years after the decision in the Slaughter-House Cases, the Court decided Cruikshank, the first of the three 19th-century cases on which the Seventh Circuit relied. In that case, the Court reviewed convictions stemming from the infamous Colfax Massacre in Louisiana on Easter Sunday 1873. Dozens of blacks, many unarmed, were slaughtered by a rival band of armed white men. 6 Cruikshank himself allegedly marched unarmed African-American prisoners through the streets and then had them summarily executed. Ninety-seven men were indicted for participating in the massacre, but only nine went to trial. Six of the nine were acquitted of all charges; the remaining three were acquitted of murder but convicted under the Enforcement Act of 1870, 16 Stat. 140, for banding and conspiring together to deprive their victims of various constitutional rights, including the right to bear arms. 8 
     The Court reversed all of the convictions, including those relating to the deprivation of the victims' right to bear arms.  The Court wrote that the right of bearing arms for a lawful purpose "is not a right granted by the Constitution" and is not "in any manner dependent upon that instrument for its existence." "The second amendment," the Court continued, "declares that it shall not be infringed; but this . . . means no more than that it shall not be infringed by Congress." Our later decisions in Presser v. Illinois, 116 U.S. 252, 265 (1886), and Miller v. Texas, 153 U.S. 535, 538 (1894), reaffirmed that the Second Amendment applies only to the Federal Government."                                                   
     As previously noted, the Seventh Circuit concluded that Cruikshank, Presser, and Miller doomed petitioners' claims at the Court of Appeals level. Petitioners argue, however, that we should overrule those decisions and hold that the right to keep and bear arms is one of the "privileges or immunities of citizens of the United States." In petitioners' view, the Privileges or Immunities Clause protects all of the rights set out in the Bill of Rights, as well as some others but petitioners are unable to identify the Clause's full scope,  Nor is there any consensus on that question among the scholars who agree that the Slaughter-House Cases' interpretation is flawed. 
    We see no need to reconsider that interpretation here. For many decades, the question of the rights protected by the Fourteenth Amendment against state infringement has been analyzed under the Due Process Clause of that Amendment and not under the Privileges or Immunities Clause. We therefore decline to disturb the Slaughter-House holding.
    At the same time, however, this Court's decisions in Cruikshank, Presser, and Miller do not preclude us from considering whether the Due Process Clause of the Fourteenth Amendment makes the Second Amendment right binding on the States.] None of those cases "engage[d] in the sort of Fourteenth Amendment inquiry required by our later cases." Ibid. As explained more fully below, Cruikshank, Presser, and Miller all preceded the era in which the Court began the process of "selective incorporation" under the Due Process Clause, and we have never previously addressed the question whether the right to keep and bear arms applies to the States under that theory.
     Indeed, Cruikshank has not prevented us from holding that other rights that were at issue in that case are binding on the States through the Due Process Clause. In Cruikshank, the Court held that the general "right of the people peaceably to assemble for lawful purposes," which is protected by the First Amendment, applied only against the Federal Government and not against the States. Nonetheless, over 60 years later the Court held that the right of peaceful assembly was a "fundamental righ[t] . . . safeguarded by the due process clause of the Fourteenth Amendment." We follow the same path here and thus consider whether the right to keep and bear arms applies to the States under the Due Process Clause.
    In  the late 19th century, the Court began to consider whether the Due Process Clause prohibits the States from infringing rights set out in the Bill of Rights. See Hurtado v. California, 110 U.S. 516 (1884) (due process does not require grand jury indictment); Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 226 (1897) (due process prohibits States from taking of private property for public use without just compensation). Five features of the approach taken during the ensuing era should be noted.
     First, the Court viewed the due process question as entirely separate from the question whether a right was a privilege or immunity of national citizenship. Second, the Court explained that the only rights protected against state infringement by the Due Process Clause were those rights "of such a nature that they are included in the conception of due process of law." See also, e.g., Adamson v. California, 332 U.S. 46 (1947); Betts v. Brady, 316 U.S. 455 (1942); Palko v. Connecticut, 302 U.S. 319 (1937); Grosjean v. American Press Co., 297 U.S. 233 (1936); Powell v. Alabama, 287 U.S. 45 (1932). While it was "possible that some of the personal  rights safeguarded by the first eight Amendments against National action [might] also be safeguarded against state action," the Court stated, this was "not because those rights are enumerated in the first eight Amendments." 
    The Court used different formulations in describing the boundaries of due process. For example, in Twining, the Court referred to "immutable principles of justice which inhere in the very idea of free government which no member of the Union may disregard." 211 U.S., at 102. In Snyder v. Massachusetts, 291 U.S. 97, 105 (1934), the Court spoke of rights that are "so rooted in the traditions and conscience of our people as to be ranked as fundamental." And in Palko, the Court famously said that due process protects those rights that are "the very essence of a scheme of ordered liberty" and essential to "a fair and enlightened system of justice." 
     Third, in some cases decided during this era the Court "can be seen as having asked, when inquiring into whether some particular procedural safeguard was required of a State, if a civilized system could be imagined that would not accord the particular   protection." Duncan v. Louisiana, 391 U.S. 145, 149, n. 14 (1968). Thus, in holding that due process prohibits a State from taking private property without just compensation, the Court described the right as "a principle of natural equity, recognized by all temperate and civilized governments, from a deep and universal sense of its justice." Chicago, B. & Q. R. Co., supra, at 238. Similarly, the Court found that due process did not provide a right against compelled incrimination in part because this right "has no place in the jurisprudence of civilized and free countries outside the domain of the common law." 
      Fourth, the Court during this era was not hesitant to hold that a right set out in the Bill of Rights failed to meet the test for inclusion within the protection of the Due Process Clause. The Court found that some such rights qualified. See, e.g., Gitlow v. New York, 268 U.S. 652, 666 (1925) (freedom of speech and press); Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931) (same); Powell, supra (assistance of counsel in capital cases); De Jonge, supra (freedom of assembly); Cantwell v. Connecticut, 310 U.S. 296 (1940) (free exercise of religion). But others  did not. See, e.g., Hurtado, supra (grand jury indictment requirement); Twining, supra (privilege against self-incrimination).
       Finally, even when a right set out in the Bill of Rights was held to fall within the conception of due process, the protection or remedies afforded against state infringement sometimes differed from the protection or remedies provided against abridgment by the Federal Government. To give one example, in Betts the Court held that, although the Sixth Amendment required the appointment of counsel in all federal criminal cases in which the defendant was unable to retain an attorney, the Due Process Clause required appointment of counsel in state criminal proceedings only where "want of counsel in [the] particular case . . . result[ed] in a conviction lacking in . . . fundamental fairness." 316 U.S., at 473. Similarly, in Wolf v. Colorado, 338 U.S. 25 (1949), the Court held that the "core of the Fourth Amendment" was implicit in the concept of ordered liberty and thus "enforceable against the States through the Due Process Clause" but that the exclusionary rule, which applied in federal cases, did not apply to the States. Id., at 27-28, 33.
     An alternative theory  regarding the relationship between the Bill of Rights and Section 1 of the Fourteenth Amendment was championed by Justice Black. This theory held that Section 1 of the Fourteenth Amendment totally incorporated all of the provisions of the Bill of Rights. See, e.g., Adamson, supra, at 71-72 (Black, J., dissenting); Duncan, supra, at 166 (Black, J., concurring). As Justice Black noted, the chief congressional proponents of the Fourteenth Amendment espoused the view that the Amendment made the Bill of Rights applicable to the States and, in so doing, overruled this Court's decision in Barron. Adamson, 332 U.S., at 72 (dissenting opinion). Nonetheless, the Court never has embraced Justice Black's "total incorporation" theory.
      While Justice Black's theory was never adopted, the Court eventually moved in that direction by initiating what has been called a process of "selective incorporation," i.e., the Court  began to hold that the Due Process Clause fully incorporates particular rights contained in the first eight Amendments. 
     The decisions during this time abandoned three of the previously noted characteristics of the earlier period. The Court made it clear that the governing standard is not whether any "civilized system [can] be imagined that would not accord the particular protection." Duncan, 391 U.S., at 149, n. 14. Instead, the Court inquired whether a particular Bill of Rights guarantee is fundamental to our scheme of ordered liberty and system of justice. 
The Court also shed any reluctance to hold that rights guaranteed by the Bill of Rights met the requirements for protection under the Due Process Clause. The Court eventually incorporated almost all of the provisions of the Bill of Rights. Only a handful of the Bill of Rights protections remain unincorporated. 
    Finally, the Court abandoned "the notion that the Fourteenth Amendment applies to the States only a watered-down, subjective version of the individual guarantees of the Bill of Rights," stating that it would be "incongruous" to apply different standards "depending on whether the claim was asserted in a state or federal court." Instead, the Court decisively held that incorporated Bill of Rights protections "are all to be enforced against the States under the Fourteenth Amendment according to the same standards that protect those personal rights against federal encroachment. Employing this approach, the Court overruled earlier decisions in which it had held that particular Bill of Rights guarantees or remedies did not apply to the States. See, e.g., Mapp, supra (overruling in part Wolf, 338 U.S. 25); Gideon, 372 U.S. 335 (overruling Betts, 316 U.S. 455); Malloy, supra (overruling Adamson, 332 U.S. 46, and Twining, 211 U.S. 78); Benton, supra, at 794 (overruling Palko, 302 U.S. 319).
      With this framework in mind, we now turn directly to the question whether the Second Amendment right to keep and bear arms is incorporated in the concept of due process. In answering that question, as just explained, we must decide whether the right to keep and bear arms is fundamental to our scheme of ordered liberty, Duncan, 391 U.S., at 149, or as we have said in a related context, whether this right is "deeply rooted in this Nation's history and tradition," 
      Our decision in Heller points unmistakably to the answer. Self-defense is a basic right, recognized by many  legal systems from ancient times to the present day, and in Heller, we held that individual self-defense is "the central component" of the Second Amendment right. (stating that the "inherent right of self-defense has been central to the Second Amendment right"). Explaining that "the need for defense of self, family, and property is most acute" in the home,  we found that this right applies to handguns because they are "the most preferred firearm in the nation to 'keep' and use for protection of one's home and family," (noting that handguns are "overwhelmingly chosen by American society for [the] lawful purpose" of self-defense); ("[T]he American people have considered the handgun to be the quintessential self-defense weapon"). Thus, we concluded, citizens must be permitted "to use [handguns] for the core lawful purpose of self-defense." 
    Heller makes it clear that this right is "deeply rooted in this Nation's history and tradition."  Heller explored the right's origins, noting that the 1689 English Bill of Rights explicitly protected a right to keep arms for self-defense, and that by 1765, Blackstone was able to assert that the right to keep and bear arms was "one of the fundamental rights of Englishmen." Blackstone's assessment was shared by the American colonists. As we noted in Heller, King George III's attempt to disarm the colonists in the 1760's and 1770's "provoked polemical reactions by Americans invoking their rights as Englishmen to keep arms." 
The right to keep and bear arms was considered no less fundamental by those who drafted and ratified the Bill of Rights. "During the 1788 ratification debates, the fear that the federal government would disarm the people in order to impose rule through a standing army or select militia was pervasive in Antifederalist rhetoric." Heller, (citing Letters from the Federal Farmer III (Oct. 10, 1787), in 2 The Complete Anti-Federalist 234, 242 (H. Storing ed. 1981)); see also Federal Farmer: An Additional Number of Letters to the Republican, Letter XVIII (Jan. 25, 1788), in 17 Documentary History of the Ratification of the Constitution 360, 362-363 (J. Kaminski & G. Saladino eds. 1995); S. Halbrook, The Founders' Second Amendment  171-278 (2008). Federalists responded, not by arguing that the right was insufficiently important to warrant protection but by contending that the right was adequately protected by the Constitution's assignment of only limited powers to the Federal Government.  cf. The Federalist No. 46, p. 296 (C. Rossiter ed. 1961) (J. Madison). Thus, Antifederalists and Federalists alike agreed that the right to bear arms was fundamental to the newly formed system of government. See Levy 143-149; J. Malcolm, To Keep and Bear Arms: The Origins of an Anglo-American Right 155-164 (1994). But those who were fearful that the new Federal Government would infringe traditional rights such as the right to keep and bear arms insisted on the adoption of the Bill of Rights as a condition for ratification of the Constitution. See 1 J. Elliot, The Debates in the Several State Conventions on the Adoption of the Federal Constitution 327-331 (2d ed. 1854); 3 id., at 657-661; 4 id., at 242-246, 248-249; see also Levy 26-34; A. Kelly & W. Harbison, The American Constitution: Its Origins and Development 110, 118 (7th ed. 1991). This is surely powerful evidence that the right was regarded as fundamental in the sense relevant here.
     This understanding persisted in the years immediately following the ratification of the Bill of Rights. In addition to the four States that had adopted Second Amendment analogues before ratification, nine more States adopted state constitutional provisions protecting an individual right to keep and bear arms between 1789 and 1820. Founding-era legal commentators confirmed the importance of the right to early Americans. St. George Tucker, for example, described the right to keep and bear arms as "the true palladium of liberty" and explained that prohibitions on the right would place liberty "on the brink of destruction." 1 Blackstone's Commentaries, Editor's App. 300 (S. Tucker ed. 1803); see also W. Rawle, A View of the Constitution of the United States of America, 125-126 (2d ed. 1829) (reprint 2009); 3 J. Story, Commentaries on the Constitution of the United States Section 1890, p. 746 (1833) ("The right of the citizens to keep and bear arms has justly been considered, as the palladium of the liberties of a republic; since it offers a strong moral check against the usurpation and arbitrary power of rulers; and will generally, even if these are successful in the first instance, enable the people to resist and triumph over them").
      By the 1850's, the perceived threat that had prompted the inclusion of the Second Amendment in the Bill of Rights -- the fear that the National Government would disarm the universal militia -- had largely faded as a popular concern, but the right to keep and bear arms was highly valued for purposes of self-defense. See M. Doubler, Civilian in Peace, Soldier in War 87-90 (2003); Amar, Bill of Rights 258-259. Abolitionist authors wrote in support of the right. See L. Spooner, The Unconstitutionality of Slavery 66 (1860) (reprint 1965); J. Tiffany, A Treatise on the Unconstitutionality of American Slavery 117-118 (1849) (reprint 1969). And when attempts were made to disarm "Free-Soilers" in "Bloody Kansas," Senator Charles Sumner, who later played a leading role in the adoption of the Fourteenth Amendment, proclaimed that "[n]ever was [the rifle] more needed in just self-defense than now in Kansas." The Crime Against Kansas: The Apologies for the Crime: The True Remedy, Speech of Hon. Charles Sumner in the Senate of the United States 64-65 (1856).  Indeed, the 1856 Republican Party Platform protested that in Kansas the constitutional rights of the people had been "fraudulently and violently taken from them" and the "right of the people to keep and bear arms" had been "infringed." National Party Platforms 1840-1972, p. 27 (5th ed. 1973). 
       After the Civil War, many of the over 180,000 African Americans who served in the Union Army returned to the States of the old Confederacy, where systematic efforts were made to disarm them and other blacks. E. Foner, Reconstruction: America's Unfinished Revolution 1863-1877, p. 8 (1988) (hereinafter Foner). The laws of some States formally prohibited African Americans from possessing firearms. For example, a Mississippi law provided that "no freedman, free negro or mulatto, not in the military service of the United States government, and not licensed so to do by the board of police of his or her county, shall keep or carry fire-arms of any kind, or any ammunition, dirk or bowie knife." Certain Offenses of Freedmen, 1865 Miss. Laws p. 165, Section 1, in 1 Documentary History of Reconstruction 289 (W. Fleming ed. 1950); see also Regulations for Freedmen in Louisiana, in id., at 279-280; H. R. Exec. Doc. No. 70, 39th Cong., 1st Sess., 233, 236 (1866) (describing a Kentucky law); E. McPherson, The Political History of the United States of America During the Period of Reconstruction 40 (1871) (describing a Florida law); id., at 33 (describing an Alabama law). 
    Throughout the South, armed parties, often consisting of ex-Confederate soldiers serving in the state militias, forcibly took firearms from newly freed slaves. In the first session of the 39th Congress, Senator Wilson told his colleagues: "In Mississippi rebel State forces, men who were in the rebel armies, are traversing the State, visiting the freedmen, disarming them, perpetrating murders and outrages upon them; and the same things are done in other sections of the country." 39th Cong. Globe 40 (1865). The Report of the Joint Committee on Reconstruction -- which was widely reprinted in the press and distributed by Members of the 39th Congress to their constituents shortly after Congress approved the Fourteenth Amendment  -- contained numerous examples of such abuses. See, e.g., Joint Committee on Reconstruction, H. R. Rep. No. 30, 39th Cong., 1st Sess., pt. 2, pp. 219, 229, 272, pt. 3, pp. 46, 140, pt. 4, pp. 49-50 (1866); see also S. Exec. Doc. No. 2, 39th Cong., 1st Sess., 23-24, 26, 36 (1865). In one town, the "marshal [took] all arms from returned colored soldiers, and [was] very prompt in shooting the blacks whenever an opportunity occur[red]." H. R. Exec. Doc. No. 70, at 238 (internal quotation marks omitted). As Senator Wilson put it during the debate on a failed proposal to disband Southern militias: "There is one unbroken chain of testimony from all people that are loyal to this country, that the greatest outrages are perpetrated by armed men who go up and down the country searching houses, disarming people, committing outrages of every kind and description." 39th Cong. Globe 915 (1866). 
    Union Army commanders took steps to secure the right of all citizens to keep and bear arms, but the 39th Congress concluded that legislative action was necessary. Its efforts to safeguard the right to keep and bear arms demonstrate that the right was still recognized to be fundamental.
     The most explicit evidence of Congress' aim appears in Section 14 of the Freedmen's Bureau Act of 1866, which provided that "the right . . . to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal, including the constitutional right to bear arms, shall be secured to and enjoyed by all the citizens . . . without respect to race or color, or previous condition of slavery." 14 Stat. 176-177.  Section 14 thus explicitly guaranteed that "all the citizens," black and white, would have "the constitutional right to bear arms."
    The Civil Rights Act of 1866, 14 Stat. 27, which was considered at the same time as the Freedmen's Bureau Act, similarly sought to protect the right of all citizens to keep and bear arms. Section 1 of the Civil Rights Act guaranteed the "full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens." This language was virtually identical to language in Section 14 of the Freedmen's Bureau Act, 14 Stat. 176-177 ("the right . . . to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal"). And as noted, the latter provision went on to explain that one of  the "laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal" was "the constitutional right to bear arms."  Representative Bingham believed that the Civil Rights Act protected the same rights as enumerated in the Freedmen's Bureau bill, which of course explicitly mentioned the right to keep and bear arms. 39th Cong. Globe 1292. The unavoidable conclusion is that the Civil Rights Act, like the Freedmen's Bureau Act, aimed to protect "the constitutional right to bear arms" and not simply to prohibit discrimination. See also Amar, Bill of Rights 264-265 (noting that one of the "core purposes of the Civil Rights Act of 1866 and of the Fourteenth Amendment was to redress the grievances" of freedmen who had been stripped of their arms and to "affirm the full and equal right of every citizen to self-defense").
       Congress, however, ultimately deemed these legislative remedies insufficient. Southern resistance, Presidential vetoes, and this Court's  pre-Civil-War precedent persuaded Congress that a constitutional amendment was necessary to provide full protection for the rights of blacks. Today, it is generally accepted that the Fourteenth Amendment was understood to provide a constitutional basis for protecting the rights set out in the Civil Rights Act of 1866. See General Building Contractors Assn., Inc. v. Pennsylvania, 458 U.S. 375, 389 (1982); see also Amar, Bill of Rights 187; Calabresi, Two Cheers for Professor Balkin's Originalism, 103 Nw. U. L. Rev. 663, 669-670 (2009).
     In debating the Fourteenth Amendment, the 39th Congress referred to the right to keep and bear arms as a fundamental right deserving of protection. Senator Samuel Pomeroy described three "indispensable" "safeguards of liberty under our form of Government." 39th  Cong. Globe 1182. One of these, he said, was the right to keep and bear arms:

"Every man . . . should have the right to bear arms for the defense of himself and family and his homestead. And if the cabin door of the freedman is broken open and the intruder enters for purposes as vile as were known to slavery, then should a well-loaded musket be in the hand of the occupant to send the polluted wretch to another world, where his wretchedness will forever remain complete."                                                                                          
      Even those who thought the Fourteenth Amendment unnecessary believed that blacks, as citizens, "have equal right to protection, and to keep and bear arms for self-defense." Id., at 1073 (Sen. James Nye); see also Foner 258-259. Evidence from the period immediately following the ratification of the Fourteenth Amendment only confirms that the right to keep and bear arms was considered fundamental. In an 1868 speech addressing the disarmament of freedmen, Representative Stevens emphasized the necessity of the right: "Disarm a community and you rob them of the means of defending life. Take away their weapons of defense and you take away the inalienable right of defending liberty." "The fourteenth amendment, now so happily adopted, settles the whole question." Cong. Globe, 40th Cong., 2d Sess., 1967. And in debating the Civil Rights Act of 1871, Congress routinely referred to the right to keep and bear arms and decried the continued disarmament of blacks in the South. See Halbrook, Freedmen 120-131. Finally, legal commentators from the period emphasized the fundamental nature of the right. See, e.g., T. Farrar, Manual of the Constitution of the United States of America Section 118, p. 145 (1867) (reprint 1993); J. Pomeroy, An Introduction to the Constitutional Law of the United States Section 239, pp. 152-153 (3d ed. 1875).
      The right to keep and bear arms was also widely protected by state constitutions at the time when the Fourteenth Amendment was ratified. In 1868, 22 of the 37 States in the Union had state constitutional provisions explicitly protecting the right to keep and bear arms. See Calabresi & Agudo, Individual Rights Under State Constitutions when the Fourteenth Amendment was Ratified in 1868: What Rights Are Deeply Rooted in American History and Tradition? 87 Texas L. Rev. 7, 50 (2008). Quite a few of these state constitutional guarantees, moreover, explicitly protected the right to keep and bear arms as an individual right to self-defense. See Ala. Const., Art. I, Section 28 (1868); Conn. Const., Art. I, Section 17 (1818); Ky. Const., Art. XIII, Section 25 (1850); Mich. Const., Art. XVIII, Section 7 (1850); Miss. Const., Art. I, Section 15 (1868); Mo. Const., Art. I, Section 8 (1865); Tex. Const., Art. I, Section 13 (1869); see also Mont. Const., Art. III, Section 13 (1889); Wash. Const., Art. I, Section 24 (1889); Wyo. Const., Art. I, Section 24 (1889); see also State v. McAdams, 714 P.2d 1236, 1238 (Wyo. 1986). What is more, state constitutions adopted during the Reconstruction era by  former Confederate States included a right to keep and bear arms. See, e.g., Ark. Const., Art. I, Section 5 (1868); Miss. Const., Art. I, Section 15 (1868); Tex. Const., Art. I, Section 13 (1869). A clear majority of the States in 1868, therefore, recognized the right to keep and bear arms as being among the foundational rights necessary to our system of Government. 
     In sum, it is clear that the Framers and ratifiers of the Fourteenth Amendment counted the right to keep and bear arms among those fundamental rights necessary to our system of ordered liberty.
     Despite all this evidence, municipal respondents contend that Congress, in the years immediately following the Civil War, merely sought to outlaw "discriminatory measures taken against freedmen, which it addressed by adopting a non-discrimination principle" and that even an outright ban on the possession of firearms was regarded as acceptable, "so long as it was not done in a discriminatory manner." They argue that Members of Congress overwhelmingly viewed Section 1 of the Fourteenth Amendment "as an antidiscrimination rule," and they cite statements to the effect that the section would outlaw discriminatory measures. This argument is implausible.
      First, while Section 1 of the Fourteenth Amendment contains "an antidiscrimination rule," namely, the Equal Protection Clause, municipal respondents can hardly mean that Section 1 does no more than prohibit   discrimination. If that were so, then the First Amendment, as applied to the States, would not prohibit nondiscriminatory abridgments of the rights to freedom of speech or freedom of religion; the Fourth Amendment, as applied to the States, would not prohibit all unreasonable searches and seizures but only discriminatory searches and seizures -- and so on. We assume that this is not municipal respondents' view, so what they must mean is that the Second Amendment should be singled out for special -- and specially unfavorable -- treatment. We reject that suggestion.
     Second, municipal respondents' argument ignores the clear terms of the Freedmen's Bureau Act of 1866, which acknowledged the existence of the right to bear arms. If that law had used language such as "the equal benefit of laws concerning the bearing of arms," it would be possible to interpret it as simply a prohibition of racial discrimination. But Section 14 speaks of and protects "the constitutional right to bear arms," an unmistakable reference to the right protected by the Second Amendment. And it protects the "full and equal benefit" of this right in the States. It would have been nonsensical for Congress to guarantee the full and equal benefit of a constitutional right that does not exist.
      Third, if the 39th Congress had outlawed only those laws that discriminate on the basis of race or previous condition of servitude, African Americans in the South would likely have remained vulnerable to attack by many of their worst abusers: the state militia and state peace officers. In the years immediately following the Civil War, a law banning the possession of guns by all private citizens would have been nondiscriminatory only in the formal sense. Any such law -- like the Chicago and Oak Park ordinances challenged here -- presumably would have permitted the possession of guns by those acting under the authority of the State and would thus have left firearms in the hands of the militia and local peace officers. And as the Report of the Joint Committee on Reconstruction revealed, those groups were widely involved in harassing blacks in the South.
     Fourth, municipal respondents' purely antidiscrimination theory of the Fourteenth Amendment disregards the plight of whites in the South who opposed the Black Codes. If the 39th Congress and the ratifying public had simply prohibited racial discrimination with respect to the bearing of arms, opponents of the Black Codes would have been left without the means of self-defense -- as had abolitionists in Kansas in the 1850's.
     Fifth, the 39th Congress' response to proposals to disband and disarm the Southern militias is instructive. Despite recognizing and deploring the abuses of these militias, the 39th Congress balked at a proposal to disarm them. See 39th Cong. Globe 914; Halbrook, Freedmen, supra, 20-21. Disarmament, it was argued, would violate the members' right to bear arms, and it was ultimately decided to disband the militias but not to disarm their members. See Act of Mar. 2, 1867, Section 6, 14 Stat. 485, 487; Halbrook, Freedmen 68-69; Cramer 858-861. It cannot be doubted that the right to bear arms was regarded as a substantive guarantee, not a prohibition that could be ignored so long as the States legislated in an evenhanded manner.
       Municipal respondents' remaining arguments are at war with our central holding in Heller: that the Second Amendment protects a personal right to keep and bear arms for lawful purposes, most notably for self-defense within the home. Municipal respondents, in effect, ask us to treat  the right recognized in Heller as a second-class right, subject to an entirely different body of rules than the other Bill of Rights guarantees that we have held to be incorporated into the Due Process Clause.
     Municipal respondents' main argument is nothing less than a plea to disregard 50 years of incorporation precedent and return (presumably for this case only) to a bygone era. Municipal respondents submit that the Due Process Clause protects only those rights "'recognized by all temperate and civilized governments, from a deep and universal sense of [their] justice.'" (quoting Chicago, B. & Q. R. Co., 166 U.S., at 238). According to municipal respondents, if it is possible to imagine any civilized legal system that does not recognize a particular right, then the Due Process Clause does not make that right binding on the States. Therefore, the municipal respondents continue, because such countries as England, Canada, Australia, Japan, Denmark, Finland, Luxembourg, and New Zealand either ban or severely limit handgun ownership, it must follow that no right to possess such weapons is protected by the Fourteenth Amendment. 
     This line of argument is, of course, inconsistent with the long-established standard we apply in incorporation cases. And the present-day implications of municipal respondents' argument are stunning. For example, many of the rights that our Bill of Rights provides for persons accused of criminal offenses are virtually unique to this country. If our understanding of the right to a jury trial, the right against self-incrimination, and the right to counsel were necessary attributes of any civilized country, it would follow that the United States is the only civilized Nation in the world.
      Municipal respondents attempt to salvage their position by suggesting that their argument applies only to substantive as opposed to procedural rights. But even in this trimmed form, municipal respondents' argument flies in the face of more than a half-century of precedent. For example, in Everson v. Board of Ed. of Ewing, 330 U.S. 1, 8 (1947), the Court held that the Fourteenth Amendment incorporates the Establishment Clause of the First Amendment. Yet several of the countries that municipal respondents recognize as civilized have established state churches. If we were to adopt municipal respondents' theory, all of this Court's Establishment Clause precedents involving actions taken by state and local governments would go by the boards.
      Municipal respondents maintain that the Second Amendment differs from all of the other provisions of the Bill of Rights because it concerns the right to possess a deadly implement and thus has implications for public safety. And they note that there is intense disagreement on the question whether the private possession of guns in the home increases or decreases gun deaths and injuries. 
      The right to keep and bear arms, however, is not the only constitutional right that has controversial public safety implications. All of the constitutional provisions that impose restrictions on law enforcement and on the prosecution   of crimes fall into the same category. See, e.g., Hudson v. Michigan, 547 U.S. 586, 591 (2006) ("The exclusionary rule generates 'substantial social costs,' United States v. Leon, 468 U.S. 897, 907 (1984), which sometimes include setting the guilty free and the dangerous at large"); Barker v. Wingo, 407 U.S. 514, 522 (1972) (reflecting on the serious consequences of dismissal for a speedy trial violation, which means "a defendant who may be guilty of a serious crime will go free"); Miranda v. Arizona, 384 U.S. 436, 517 (1966) (Harlan, J., dissenting); id., at 542 (White, J., dissenting) (objecting that the Court's rule "[i]n some unknown number of cases . . . will return a killer, a rapist or other criminal to the streets . . . to repeat his crime"); Mapp, 367 U.S., at 659. Municipal respondents cite no case in which we have refrained from holding that a provision of the Bill of Rights is binding on the States on the ground that the right at issue has disputed public safety implications.
    We likewise reject municipal respondents' argument that we should depart from our established incorporation methodology on the ground that making the Second Amendment binding on the States and their subdivisions is inconsistent with principles of federalism and will stifle experimentation. Municipal respondents point out -- quite correctly -- that conditions and problems differ from locality to locality and that citizens in different jurisdictions have divergent views on the issue of gun control. Municipal respondents therefore urge us to allow state and local governments to enact any gun control law that they deem to be reasonable, including a complete ban on the possession of handguns in the home for self-defense. 
       There is nothing new in the argument that, in order to respect federalism and allow useful state experimentation, a federal constitutional right should not be fully binding on the States. This argument was made repeatedly and eloquently by Members of this Court who rejected the concept of incorporation and urged retention of the two-track approach to incorporation. Throughout the era of "selective incorporation," Justice Harlan in particular, invoking the values of federalism and state experimentation, fought a determined rearguard action to preserve the two-track approach.                                                
    Time and again, however, those pleas failed. Unless we turn back the clock or adopt a special incorporation test applicable only to the Second Amendment, municipal respondents' argument must be rejected. Under our precedents, if a Bill of Rights guarantee is fundamental from an American perspective, then, unless stare decisis counsels otherwise, that guarantee is fully binding on the States and thus limits (but by no means eliminates) their ability to devise solutions to social problems that suit local needs and values. As noted by the 38 States that have appeared in this case as amici supporting petitioners, "[s]tate  and local experimentation with reasonable firearms regulations will continue under the Second Amendment." 
     Municipal respondents and their amici complain  that incorporation of the Second Amendment right will lead to extensive and costly litigation, but this argument applies with even greater force to constitutional rights and remedies that have already been held to be binding on the States. Consider the exclusionary rule. Although the exclusionary rule "is not an individual right," The exclusionary rule is said to result in "tens of thousands of contested suppression motions each year." 
      Municipal respondents assert that, although most state constitutions protect firearms rights, state courts have held that these rights are subject to "interest-balancing" and have sustained a variety of restrictions. In Heller, however, we expressly rejected the argument that the scope of the Second Amendment right should be determined by judicial interest balancing, and this Court decades ago abandoned "the notion that the Fourteenth Amendment applies to the States only a watered-down, subjective version of the individual guarantees of the Bill of Rights." 
        As evidence that the Fourteenth Amendment has not historically been understood to restrict the authority of the States to regulate firearms, municipal respondents and supporting amici cite a variety of state and local firearms laws that courts have upheld. But what is most striking about their research is the paucity of precedent sustaining bans comparable to those at issue here and in Heller. Municipal respondents cite precisely one case (from the late 20th century) in which such a ban was sustained. See Brief for Municipal Respondents 26-27 (citing Kalodimos v. Morton Grove, 103 Ill. 2d 483, 470 N.E.2d 266 (1984)); see also Reply Brief for Respondents NRA et al. 23, n. 7 (asserting that no other court has ever upheld a complete ban on the possession of handguns). It is important to keep in mind that Heller, while striking down a law that prohibited the possession of handguns in the home, recognized that the right to keep and bear arms Is not "a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose." We made it clear in Heller that our holding did not cast doubt on such longstanding regulatory measures as "prohibitions on the possession of firearms by felons and the mentally ill," "laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms."  We repeat those assurances here. Despite municipal respondents' doomsday proclamations, incorporation does not imperil every law regulating firearms.
     Municipal respondents argue, finally, that the right to keep and bear arms is unique among the rights set out in the first eight Amendments "because the reason for codifying the Second Amendment (to protect the militia) differs from the purpose (primarily, to use firearms to engage in self-defense) that is claimed to make the right implicit in the concept of ordered liberty." Municipal respondents suggest that the Second Amendment right differs from the rights  heretofore incorporated because the latter were "valued for [their] own sake."  But we have never previously suggested that incorporation of a right turns on whether it has intrinsic as opposed to instrumental value, and quite a few of the rights previously held to be incorporated -- for example the right to counsel and the right to confront and subpoena witnesses -- are clearly instrumental by any measure. Moreover, this contention repackages one of the chief arguments that we rejected in Heller, i.e., that the scope of the Second Amendment right is defined by the immediate threat that led to the inclusion of that right in the Bill of Rights. In Heller, we recognized that the codification of this right was prompted by fear that the Federal Government would disarm and thus disable the militias, but we rejected the suggestion that the right was valued only as a means of preserving the militias. On the contrary, we stressed that the right was also valued because the possession of firearms was thought to be essential for self-defense. As we put it, self-defense was "the central component of the right itself." 
     We turn, finally, to the two dissenting opinions. Justice Stevens’ eloquent opinion covers ground already addressed, and therefore little need be added in response. Justice Stevens would "'ground the prohibitions against state action squarely on due process, without intermediate reliance on any of the first eight Amendments.'" The question presented in this case, in his view, "is whether the particular right asserted by petitioners applies to the States because of the Fourteenth Amendment itself, standing on its own bottom."He would hold that "[t]he rights protected against state infringement by the Fourteenth Amendment's Due Process Clause need not be identical in shape or scope to the rights protected against Federal Government infringement by the various provisions of the Bill of Rights." 
      As we have explained, the Court, for the past half-century, has moved away from the two-track approach. If we were now to accept Justice Stevens’ theory across the board, decades of decisions would be undermined. We assume that this is not what is proposed. What is urged instead, it appears, is that this theory be revived solely for the individual right that Heller recognized, over vigorous dissents.
       The relationship between the Bill of Rights' guarantees and the States must be governed by a single, neutral principle. It is far too late to exhume what Justice Brennan, writing for the Court 46 years ago, derided as "the notion that the Fourteenth Amendment applies to the States only a watered-down, subjective version of the individual guarantees of the Bill of Rights." 
     Justice Breyer’s  dissent makes several points to which we briefly respond. To begin, while there is certainly room for disagreement about Heller's analysis of the history of the right to keep and bear arms, nothing written since Heller persuades us to reopen the question there decided. Few other questions of original meaning have been as thoroughly explored.
     Justice Breyer’s conclusion that the Fourteenth Amendment does not incorporate the right to keep and bear arms appears to rest primarily on four factors: First, "there is no popular consensus" that the right is fundamental; second, the right does not protect minorities or persons neglected by those holding political power; third, incorporation of the Second Amendment right would "amount to a significant incursion on a traditional and important area of state concern, altering the constitutional relationship between the States and the Federal Government" and preventing local variations; and fourth, determining the scope of the Second Amendment right in cases involving state and local laws will force judges to answer difficult empirical questions regarding matters that are outside their area of expertise. Even if we believed that these factors were relevant to the incorporation inquiry, none of these factors undermines the case for incorporation of the right to keep and bear arms for self-defense.
      First, we have never held that a provision of the Bill of Rights applies to the States only if there is a "popular consensus" that the right is fundamental, and we see no basis for such a rule. But in this case, as it turns out, there is evidence of such a consensus. An amicus brief submitted by 58 Members of the Senate and 251 Members of the House of Representatives urges us to hold that the right to keep and bear arms is fundamental. See Another brief submitted by 38 States takes the same position. 
     Second, petitioners and many others who live in high-crime areas dispute the proposition that the Second Amendment right does not protect minorities and those lacking political clout. The plight of Chicagoans living in high-crime areas was recently highlighted when two Illinois legislators representing Chicago districts called on the Governor to deploy the Illinois National Guard to patrol the City's streets. The legislators noted that the number of Chicago homicide victims during the current year equaled the number of American soldiers killed during that same period in Afghanistan and Iraq and that 80% of the Chicago victims were black. Amici supporting incorporation of the right to keep and bear arms contend that the right is especially important for women and members of other groups that may be especially vulnerable to violent crime. If, as petitioners believe, their safety and the safety of other law-abiding members of the community would be enhanced by the possession of handguns in the home for self-defense, then the Second Amendment right protects the rights of minorities and other residents of high-crime areas whose needs are not being met by elected public officials.
    Third, Justice Breyer is correct that incorporation of the Second Amendment right will to some extent limit the legislative freedom of the States, but this is always true when a Bill of Rights provision is incorporated.  Incorporation always restricts experimentation and local variations, but that has not stopped the Court from incorporating virtually every other provision of the Bill of Rights. "[T]he enshrinement of constitutional rights necessarily takes certain policy choices off the table."  This conclusion is no more remarkable with respect to the Second Amendment than it is with respect to all the other limitations on state power found in the Constitution.
     Finally, Justice Breyer is incorrect that incorporation will require judges to assess the costs and benefits of firearms restrictions and thus to make difficult empirical judgments in an area in which they lack expertise. As we have noted, while his opinion in Heller recommended an interest-balancing test, the Court specifically rejected that suggestion.  "The very enumeration of the right takes out of the hands of government -- even the Third Branch of Government -- the power to decide on a case-by-case basis whether the right is really worth insisting upon." 

Holding
 In Heller, we held that the Second Amendment protects the right to possess a handgun in the home for the purpose of self-defense. Unless considerations of stare decisis counsel otherwise, a provision of the Bill of Rights that protects a right that is fundamental from an American perspective applies equally to the Federal Government and the States. We therefore hold that the Due Process Clause of the Fourteenth Amendment incorporates the Second Amendment right recognized in Heller. The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings.

 Scalia, J. joined in part by Thomas, J. concurring .

 
I write separately only to respond to some aspects of Justice Stevens dissent. Not that aspect which disagrees with the majority's   application of our precedents to this case, which is fully covered by the Court's opinion. But much of what Justice Stevens writes is a broad condemnation of the theory of interpretation which underlies the Court's opinion, a theory that makes the traditions of our people paramount. He proposes a different theory, which he claims is more "cautiou[s]" and respectful of proper limits on the judicial role. It is that claim I wish to address.
     After stressing the substantive dimension of what he has renamed the "liberty clause," Justice Sevens proceeds to urge readoption of the theory of incorporation articulated in Palko v. Connecticut, 302 U.S. 319, 325 (1937). But in fact he does not favor application of that theory at all. For whether Palko requires only that "a fair and enlightened system of justice would be impossible without" the right sought to be incorporated, or requires in addition that the right be rooted in the "traditions and conscience of our people," many of the rights Justice Stevens thinks are incorporated could not pass muster under either test: abortion,(citing Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847 (1992)); homosexual sodomy, citing Lawrence v. Texas, 539 U.S. 558, 572 (2003)); the right to have excluded from criminal trials evidence obtained in violation of the Fourth Amendment, (citing Mapp v. Ohio, 367 U.S. 643, 650, 655-657 (1961)); and the right to teach one's children foreign languages, (citing Meyer v. Nebraska, 262 U.S. 390, 399-403 (1923)), among others.
     That Justice Stevens s not applying any version of Palko is clear from comparing, on the one hand, the rights he believes are covered, with, on the other hand, his conclusion that the right to keep and bear arms is not covered. Rights  that pass his test include not just those "relating to marriage, procreation, contraception, family relationships, and child rearing and education," but also rights against "[g]overnment action that shocks the conscience, pointlessly infringes settled expectations, trespasses into sensitive private realms or life choices without adequate justification, [or] perpetrates gross injustice." Not all such rights are in, however, since only "some fundamental aspects of personhood, dignity, and the like" are protected . Exactly what is covered is not clear. But whatever else is in, he knows that the right to keep and bear arms is out, despite its being as "deeply rooted in this Nation's history and tradition," I can find no other explanation for such certitude except that Justice Stevens  despite his forswearing of "personal and private notions," deeply believes it should be out.
     The subjective nature of Justice Stevens’ standard is also apparent from his claim that it is the courts' prerogative -- indeed their duty -- to update the Due Process Clause so that it encompasses new freedoms the Framers were too narrow-minded to imagine. Courts, he proclaims, must "do justice to [the Clause's] urgent call and its open texture" by exercising the "interpretive discretion the latter embodies." (Why the people are not up to the task of deciding what new rights to protect, even though it is they who are authorized to make changes, see U.S. Const., Art. V, is never explained. ) And it would be "judicial abdication" for a judge to "tur[n] his back" on his task of determining what the Fourteenth Amendment covers by "outsourc[ing]" the job to "historical sentiment," post, at 20 -- that is, by being guided by what the American people throughout our history have thought. It is only we judges, exercising our "own reasoned judgment," who can be entrusted with deciding the Due Process Clause's scope -- which rights serve the Amendment's "central values," -- which basically means picking the rights we want to protect and discarding those we do not.
    Justice Stevens resists this description, insisting that his approach provides plenty of "guideposts" and "constraints" to keep courts from "injecting excessive subjectivity" into the process.  Plenty indeed -- and that alone is a problem. The ability of omnidirectional guideposts to constrain is inversely proportional to their number. But even individually, each lodestar or limitation he lists either is incapable of restraining judicial whimsy or cannot be squared with the precedents he seeks to preserve.
     He begins with a brief nod to history,but as he has just made clear, he thinks historical inquiry unavailing. Moreover, trusting the meaning of the Due Process Clause to what has historically been protected is circular, since that would mean no new rights could get in.
    Justice Stevens moves on to the "most   basic" constraint on subjectivity his theory offers: that he would "esche[w] attempts to provide any all-purpose, top-down, totalizing theory of 'liberty.'" The notion that the absence of a coherent theory of the Due Process Clause will somehow curtail judicial caprice is at war with reason. Indeterminacy means opportunity for courts to impose whatever rule they like; it is the problem, not the solution. The idea that interpretive pluralism would reduce courts' ability to impose their will on the ignorant masses is not merely naive, but absurd. If there are no right answers, there are no wrong answers either.
   Justice Stevens also argues that requiring courts to show "respect for the democratic process" should serve as a constraint.  That is true, but Justice Stevens would have them show respect in an extraordinary manner. In his view, if a right "is already being given careful consideration in, and subjected to ongoing calibration by, the States, judicial enforcement may not be appropriate."  In other words, a right, such as the right to keep and bear arms, that has long been recognized but on which the States are considering restrictions, apparently deserves  less protection, while a privilege the political branches (instruments of the democratic process) have withheld entirely and continue to withhold, deserves more. That topsy-turvy approach conveniently accomplishes the objective of ensuring that the rights this Court held protected in Casey, Lawrence, and other such cases fit the theory -- but at the cost of insulting rather than respecting the democratic process.
     The next constraint Justice Stevens suggests is harder to evaluate. He describes as "an important tool for guiding judicial discretion" "sensitivity to the interaction between the intrinsic aspects of liberty and the practical realities of contemporary society." I cannot say whether that sensitivity will really guide judges because I have no idea what it is. Is it some sixth sense instilled in judges when they ascend to the bench? Or does it mean judges are more constrained when they agonize about the cosmic conflict between liberty and its potentially harmful consequences? Attempting to give the concept more precision, Justice Stevens explains that "sensitivity is an aspect of a deeper principle: the need to approach our work with humility and caution." Both traits are undeniably admirable, though what relation they bear to sensitivity is a mystery. But it makes no difference, for the first case Justice Stevens cites in support, Casey, dispels any illusion that he has a meaningful form of judicial modesty in mind.
     Justice Stevens offers no examples to illustrate the next constraint: stare decisis. But his view of it is surely not very confining, since he holds out as a "canonical" exemplar of the proper approach, Lawrence, which overruled a case decided a mere 17 years earlier, Bowers v. Hardwick, 478 U.S. 186 (1986).  Moreover, Justice Stevens would apply that constraint unevenly: He apparently approves those Warren Court cases that adopted jot-for-jot incorporation of procedural protections for criminal defendants, but would abandon those Warren Court rulings that undercut his approach to substantive rights, on the basis that we have "cut back" on cases from that era before.
    Justice Stevens also relies on the requirement of a "careful description of the   asserted fundamental liberty interest" to limit judicial discretion. I certainly agree with that requirement), though some cases Justice Stevens approves have not applied it seriously. But if the "careful description" requirement is used in the manner we have hitherto employed, then the enterprise of determining the Due Process Clause's "conceptual core,"  is a waste of time. In the cases he cites we sought a careful, specific description of the right at issue in order to determine whether that right, thus narrowly defined, was fundamental. The threshold step of defining the asserted right with precision is entirely unnecessary, however, if (as Justice Stevens maintains) the "conceptual core" of the "liberty clause,"includes a number of capacious, hazily defined categories. There is no need to define the right with much precision in order to conclude that it pertains to the plaintiff's "ability independently to define [his] identity," his "right to make certain unusually important decisions that will affect his own, or his family's, destiny," or some aspect of his "[s]elf-determination, bodily integrity, freedom of conscience, intimate relationships, political equality, dignity [or] respect." Justice Stevens must therefore have in mind some other use for the careful-description requirement -- perhaps just as a means of ensuring that courts "procee[d] slowly and incrementally." But that could be achieved just as well by having them draft their opinions in longhand. 
     If Justice Stevens’ account of the constraints of his approach did not demonstrate that they do not exist, his application of that approach to the case before us leaves no doubt. He offers several reasons for concluding that the Second Amendment right to keep and bear arms is not fundamental enough to be applied against the States. None is persuasive, but more pertinent to my purpose, each is either intrinsically indeterminate, would preclude incorporation of rights we have already held incorporated, or both. His approach therefore does nothing to stop a judge from arriving at any conclusion he sets out to reach.
     Justice Stevens begins with the odd assertion that "firearms have a fundamentally ambivalent relationship to liberty," since sometimes they are used to cause (or sometimes accidentally produce) injury to others. The source of the rule that only nonambivalent liberties deserve Due Process protection is never explained -- proof that judges applying Justice Stevens approach can add new elements to the test as they see fit. The criterion, moreover,  is inherently manipulable. Surely Justice Stevens does not mean that the Clause covers only rights that have zero harmful effect on anyone. Otherwise even the First Amendment is out. Maybe what he means is that the right to keep and bear arms imposes too great a risk to others' physical well-being. But as the plurality explains,  other rights we have already held incorporated pose similarly substantial risks to public safety. In all events, Justice Stevens supplies neither a standard for how severe the impairment on others' liberty must be for a right to be disqualified, nor (of course) any method of measuring the severity.
    Justice Stevens next suggests that the Second Amendment right is not fundamental because it is "different in kind" from other rights we have recognized.  In one respect, of course, the right to keep and bear arms is different from some other rights we have held the Clause protects and he would recognize: It is deeply grounded in our nation's history and tradition. But Justice Stevens has a different distinction in mind: Even though he does "not doubt for a moment that many Americans . . . see [firearms] as critical to their way of life  as well as to their security," he pronounces that owning a handgun is not "critical to leading a life of autonomy, dignity, or political equality." Who says? Deciding what is essential to an enlightened, liberty-filled life is an inherently political, moral judgment -- the antithesis of an objective approach that reaches conclusions by applying neutral rules to verifiable evidence. 
     No determination of what rights the Constitution of the United States covers would be complete, of course, without a survey of what other countries do.  When it comes to guns, Justice Stevens explains, our Nation is already an outlier among "advanced democracies"; not even our "oldest allies" protect as robust a  right as we do, and we should not widen the gap. Never mind that he explains neither which countries qualify as "advanced democracies" nor why others are irrelevant. For there is an even clearer indication that this criterion lets judges pick which rights States must respect and those they can ignore: As the plurality shows,  this follow-the-foreign-crowd requirement would foreclose rights that we have held (and Justice Stevens accepts) are incorporated, but that other "advanced" nations do not recognize -- from the exclusionary rule to the Establishment Clause. A judge applying Justice Stevens;  approach must either throw all of those rights overboard or, as cases Justice Stevens approves have done in considering unenumerated rights, simply ignore foreign law when it undermines the desired conclusion, see, e.g., Casey, 505 U.S. 833 (making no mention of foreign law).
     Justice Stevens also argues that since the right to keep and bear arms was codified for the purpose of "prevent[ing] elimination of the militia," it should be viewed as "'a federalism provision'" logically incapable of incorporation. This criterion, too, evidently applies only when judges want it to. The opinion Justice Stevens quotes for the "federalism provision" principle, Justice Thomas’s  concurrence in Newdow, argued that incorporation of the Establishment Clause "makes little sense" because that Clause was originally understood as a limit on congressional interference with state establishments of religion. Justice Stevens, of course, has no problem with applying the Establishment Clause to the States. While he insists that Clause is not a "federalism provision," he does not explain why it is not, but the right to keep and bear arms is (even though only the latter refers to a "right of the people"). The "federalism" argument prevents the incorporation of only certain rights.
    Justice Stevens next argues that even if the right to keep and bear arms is "deeply rooted in some important senses," the roots of States' efforts  to regulate guns run just as deep.  But this too is true of other rights we have held incorporated. No fundamental right -- not even the First Amendment -- is absolute. The traditional restrictions go to show the scope of the right, not its lack of fundamental character. At least that is what they show (Justice Stevens would agree) for other rights. Once again, principles are applied selectively.
     Justice Stevens’ final reason for rejecting incorporation of the Second Amendment reveals, more clearly than any of the others, the game that is afoot. Assuming that there is a "plausible constitutional basis" for holding that the right to keep and bear arms is incorporated, he asserts that we ought not to do so for prudential reasons.  Even if we had the authority to withhold rights that are within the Constitution's command (and we assuredly do not), two of the reasons Justice Stevens gives for abstention show just how much power he would hand to judges. The States' "right to experiment" with solutions to the problem of gun violence, he says, is at its apex here because "the best solution is far from clear." That is true of most serious social problems -- whether, for example, "the best solution" for rampant crime is to admit confessions unless they are affirmatively shown to have been coerced, but see Miranda v. Arizona, 384 U.S. 436, 444-445 (1966), or to permit jurors to impose the death penalty without a requirement that they be free to consider "any relevant mitigating factor," see Eddings v. Oklahoma, 455 U.S. 104, 112 (1982), which in turn leads to the conclusion that defense counsel has provided inadequate defense if he has not conducted a "reasonable investigation" into potentially mitigating factors, see, e.g., Wiggins v. Smith, 539 U.S. 510, 534 (2003), inquiry into which question tends to destroy any prospect of prompt justice, see, e.g., Wong v. Belmontes, 558 U.S. ___ (2009) (per curiam) (reversing grant of habeas relief for sentencing on a crime committed in 1981). The obviousness of the optimal answer is in the eye of the beholder. The implication of Justice Stevens’  call for abstention is that if We The Court conclude that They The People's answers to a problem are silly, we are free to "interven[e]," but if we too are uncertain of  the right answer, or merely think the States may be on to something, we can loosen the leash.
     A second reason Justice Stevens says we should abstain is that the States have shown they are "capable" of protecting the right at issue, and if anything have protected it too much. That reflects an assumption that judges can distinguish between a proper democratic decision to leave things alone (which we should honor), and a case of democratic market failure (which we should step in to correct). I would not -- and no judge should -- presume to have that sort of omniscience, which seems to me far more "arrogant," than confining courts' focus to our own national heritage.
     Justice Stevens’ response to this concurrence, makes the usual rejoinder of "living Constitution" advocates to the criticism that it empowers judges to eliminate or expand what the people have prescribed: The traditional, historically focused method, he says, reposes discretion in judges as well. Historical analysis can be difficult; it sometimes requires resolving threshold questions, and making nuanced judgments about which evidence to consult and how to interpret it.
     I will stipulate to that. But the question to be decided is not whether the historically focused method is a perfect means of restraining aristocratic judicial Constitution-writing; but whether it is the best means available in an imperfect world. Or indeed, even more narrowly than that: whether it is demonstrably much better than what Justice Stevens  proposes. I think it beyond all serious dispute that it is much less subjective, and intrudes   much less upon the democratic process. It is less subjective because it depends upon a body of evidence susceptible of reasoned analysis rather than a variety of vague ethico-political First Principles whose combined conclusion can be found to point in any direction the judges favor. In the most controversial matters brought before this Court -- for example, the constitutionality of prohibiting abortion, assisted suicide, or homosexual sodomy, or the constitutionality of the death penalty -- any historical methodology, under any plausible standard of proof, would lead to the same conclusion. 10 Moreover, the methodological differences that divide historians, and the varying interpretive assumptions they bring to their work, are nothing compared to the differences among the American people (though perhaps not among graduates of prestigious law schools) with regard to the moral judgments Justice Stevens would have courts pronounce. And whether or not special expertise is needed to answer historical questions, judges most certainly have no "comparative . . . advantage," in resolving moral disputes. What is more, his approach  would not eliminate, but multiply, the hard questions courts must confront, since he would not replace history with moral philosophy, but would have courts consider both.
       And the Court's approach intrudes less upon the democratic process because the rights it acknowledges are those established by a constitutional history formed by democratic decisions; and the rights it fails to acknowledge are left to be democratically adopted or rejected by the people, with the assurance that their decision is not subject to judicial revision. Justice Stevens’  approach, on the other hand, deprives the people of that power, since whatever the Constitution and laws may say, the list of protected rights will be whatever courts wish it to be. After all, he notes, the people have been wrong before and courts may conclude they are wrong in the future. Justice Stevens abhors a system in which "majorities or powerful interest groups always get their way," but replaces it with a system in which unelected and life-tenured judges always get their way. That such usurpation is effected unabashedly-- with "the judge's cards . . . laid on the table," -- makes it even worse. In a vibrant democracy, usurpation should have to be accomplished in the dark. It is Justice Stevens’  approach, not the Court's, that puts democracy in peril.


Thomas, J. concurring in part and concurring in the judgment

I agree with the Court that the Fourteenth Amendment makes the right to keep and bear arms set forth in the Second Amendment "fully applicable to the States." I write separately because I believe there is a more straightforward path to this   conclusion, one that is more faithful to the Fourteenth Amendment's text and history.
      Applying what is now a well-settled test, the plurality opinion concludes that the right to keep and bear arms applies to the States through the Fourteenth Amendment's Due Process Clause because it is "fundamental" to the American "scheme of ordered liberty," (citing Duncan v. Louisiana, 391 U.S. 145, 149 (1968)), and "'deeply rooted in this Nation's history and tradition,'" (quoting Washington v. Glucksberg, 521 U.S. 702, 721 (1997)). I agree with that description of the right. But I cannot agree that it is enforceable against the States through a clause that speaks only to "process." Instead, the right to keep and bear arms is a privilege of American citizenship that applies to the States through the Fourteenth Amendment's Privileges or Immunities Clause.
        In District of Columbia v. Heller, 554 U.S. ___ (2008), this Court held that the Second Amendment protects an individual right to keep and bear arms for the purpose of self-defense, striking down a District of Columbia ordinance that banned the possession of handguns in the home. The question  in this case is whether the Constitution protects that right against abridgment by the States.
      As the Court explains, if this case were litigated before the Fourteenth Amendment's adoption in 1868, the answer to that question would be simple. In Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243 (1833), this Court held that the Bill of Rights applied only to the Federal Government. Writing for the Court, Chief Justice Marshall recalled that the founding generation added the first eight Amendments to the Constitution in response to Antifederalist concerns regarding the extent of federal -- not state -- power, and held that if "the framers of these amendments [had] intended them to be limitations on the powers of the state governments," "they would have declared this purpose in plain and intelligible language."  Finding no such language in the Bill, Chief Justice Marshall held that it did not in any way restrict state authority. 
       In the Slaughter-House Cases, 16 Wall. 36 (1873), decided just five years after the Fourteenth Amendment's adoption, the Court interpreted this text, now known as the Privileges or Immunities Clause, for the first time. In a closely divided decision, the Court drew a sharp distinction between the privileges and immunities of state citizenship and those of federal citizenship, and held that the Privileges or Immunities Clause protected only the latter category of rights from state abridgment. The Court defined that category to include only those rights "which owe their existence to the Federal government, its National character, its Constitution, or its laws." . This arguably left open the possibility that certain individual rights enumerated in the Constitution could be considered privileges or immunities of federal citizenship. But the Court soon rejected that proposition, interpreting the Privileges or Immunities Clause even more narrowly in its later cases.
       As a consequence of this Court's marginalization of the Clause, litigants seeking federal protection of fundamental rights turned to the remainder of  Section 1 in search of an alternative fount of such rights. They found one in a most curious place -- that section's command that every State guarantee "due process" to any person before depriving him of "life, liberty, or property." At first, litigants argued that this Due Process Clause "incorporated" certain procedural rights codified in the Bill of Rights against the States. The Court generally rejected those claims, however, on the theory that the rights in question were not sufficiently "fundamental" to warrant such treatment. That changed with time. The Court came to conclude that certain Bill of Rights guarantees were sufficiently fundamental to fall within Section 1's guarantee of "due process." In the process of incorporating these rights against the States, the Court often applied them differently against the States than against the Federal Government on the theory that only those "fundamental" aspects of the right required Due Process Clause protection. See, e.g., Betts v. Brady, 316 U.S. 455, 473 (1942) (holding that the Sixth Amendment required the appointment of counsel in all federal criminal cases in which the defendant was unable to retain an attorney, but that the Due Process Clause required appointment of counsel  in state criminal cases only where "want of counsel . . . result[ed] in a conviction lacking in . . . fundamental fairness"). In more recent years, this Court has "abandoned the notion" that the guarantees in the Bill of Rights apply differently when incorporated against the States than they do when applied to the Federal Government.  But our cases continue to adhere to the view that a right is incorporated through the Due Process Clause only if it is sufficiently "fundamental" -- a term the Court has long struggled to define.
      All of this is a legal fiction. The notion that a constitutional provision that guarantees only "process" before a person is deprived of life, liberty, or property could define the substance of those rights strains credulity for even the most casual user of words. Moreover, this fiction is a particularly dangerous one. The one theme that links the Court's substantive due process precedents together is their lack of a guiding principle to distinguish "fundamental" rights that warrant protection from nonfundamental rights that do not. Today's decision illustrates the point. Replaying a debate that has endured from the inception of the Court's substantive due process jurisprudence, the dissents laud the "flexibility" in this Court's substantive due process doctrine.  
      I cannot accept a theory  of constitutional interpretation that rests on such tenuous footing. This Court's substantive due process framework fails to account for both the text of the Fourteenth Amendment and the history that led to its adoption, filling that gap with a jurisprudence devoid of a guiding principle. I believe the original meaning of the Fourteenth Amendment offers a superior alternative, and that a return to that meaning would allow this Court to enforce the rights the Fourteenth Amendment is designed to protect with greater clarity and predictability than the substantive due process framework has so far managed.
      I acknowledge the volume of precedents that have been built upon the substantive due process framework, and I further acknowledge the importance of stare decisis to the stability of our Nation's legal system. But stare decisis is only an "adjunct" of our duty as judges to decide by our best lights what the Constitution means. It is not "an inexorable command." Moreover, as judges, we interpret the Constitution one case or controversy at a time. The question presented in this case is not whether our entire Fourteenth Amendment jurisprudence must be preserved or revised, but only whether, and to what extent, a particular clause in the Constitution protects the particular right at issue here. With the inquiry appropriately narrowed, I believe this case presents an opportunity to reexamine, and begin the process of restoring, the meaning of the Fourteenth Amendment agreed upon by those who ratified it.
     "It cannot be presumed that any clause in the constitution is intended to be without effect." Because the Court's Privileges or Immunities Clause precedents have presumed just that, I set them aside for the moment and begin with the text.
      The Privileges or Immunities Clause of the Fourteenth Amendment declares that "[n]o State . . . shall abridge the privileges or immunities of citizens of the United States." In interpreting this language, it is important to recall that constitutional provisions are "'written to be understood by the voters.'" Thus, the objective of this inquiry is to discern what "ordinary citizens" at the time of ratification would have understood the Privileges or Immunities Clause to mean….. 
    Section 1 protects the rights of citizens "of the United States" specifically. The evidence overwhelmingly demonstrates that the privileges and immunities of such citizens included individual rights enumerated in the Constitution, including the right to keep and bear arms. Evidence from the political branches in the years leading to the Fourteenth Amendment's adoption demonstrates broad public understanding that the privileges and immunities of United States  citizenship included rights set forth in the Constitution, just as Webster and his allies had argued. In 1868, President Andrew Johnson issued a proclamation granting amnesty to former Confederates, guaranteeing "to all and to every person who directly or indirectly participated in the late insurrection or rebellion, a full pardon and amnesty for the offence of treason . . . with restoration of all rights, privileges, and immunities under the Constitution and the laws which have been made in pursuance thereof." 
        When interpreting constitutional text, the goal is to discern the most likely public I examine the rest of the historical record with this understanding. But for purposes of discerning what the public most likely thought the Privileges or Immunities Clause to mean, it is significant that the most widely publicized statements by the legislators who voted on Section 1 -- point unambiguously toward the conclusion that the Privileges or Immunities Clause enforces at least those fundamental rights enumerated in the Constitution against the States, including the Second Amendment right to keep and bear arms.
     In my view, the record makes plain that the Framers of the Privileges or Immunities Clause and the ratifying-era public understood -- just as the Framers of the Second Amendment did -- that the right to keep and bear arms was essential to the preservation of liberty. The record makes equally plain that they deemed this right necessary to include in the minimum baseline of federal rights that the Privileges or Immunities Clause established in the wake of the War over slavery. I agree with the Court that the Second Amendment is fully applicable to the States. I do so because the right to keep and bear arms is guaranteed by the Fourteenth Amendment as a privilege of American citizenship.





Stevens J., jointed by Breyer J. dissenting.

In District of Columbia v. Heller, 554 U.S. ___, ___ (2008),  the Court answered the question whether a federal enclave's "prohibition on the possession of usable  handguns in the home violates the Second Amendment to the Constitution." The question we should be answering in this case is whether the Constitution "guarantees individuals a fundamental right," enforceable against the States, "to possess a functional, personal firearm, including a handgun, within the home." That is a different -- and more difficult -- inquiry than asking if the Fourteenth Amendment "incorporates" the Second Amendment. The so-called incorporation question was squarely and, in my view, correctly resolved in the late 19th century. 1 
     Before the District Court, petitioners focused their pleadings on the special considerations raised by domestic possession, which they identified as the core of their asserted right. In support of their claim that the city of Chicago's handgun ban violates the Constitution, they now rely primarily on the Privileges or Immunities Clause of the Fourteenth Amendment.  They rely secondarily on the Due Process Clause of that Amendment. Neither submission requires the Court to express an opinion on whether the Fourteenth Amendment places any limit on the power of States to regulate possession, use, or carriage of firearms outside the home.
       I agree with the plurality's refusal to accept petitioners' primary submission. Their briefs marshal an impressive amount of historical evidence for their argument that the Court interpreted the Privileges or Immunities Clause too narrowly in the Slaughter-House Cases, 16 Wall. 36 (1873). But the original meaning of the Clause is not as clear as they suggest -- and not nearly as clear as it would need to be to dislodge 137 years of precedent. The burden is severe for those who seek radical change in such an established body of constitutional doctrine. Moreover, the suggestion that invigorating the Privileges or Immunities Clause will reduce judicial discretion, strikes me as implausible, if not exactly backwards. "For the very reason that it has so long remained a clean slate, a revitalized Privileges or Immunities Clause  holds special hazards for judges who are mindful that their proper task is not to write their personal views of appropriate public policy into the Constitution." 
     I further agree with the plurality that there are weighty arguments supporting petitioners' second submission, insofar as it concerns the possession of firearms for lawful self-defense in the home. But these arguments are less compelling than the plurality suggests; they are much less compelling when applied outside the home; and their validity does not depend on the Court's holding in Heller. For that holding sheds no light on the meaning of the Due Process Clause of the Fourteenth Amendment. Our decisions construing that Clause to render various procedural guarantees in the Bill of Rights enforceable against the States likewise tell us little about the meaning of the word "liberty" in the Clause or about the scope of its protection of nonprocedural rights.
      This is a substantive due process case. Section 1 of the Fourteenth Amendment  decrees that no State shall "deprive any person of life, liberty, or property, without due process of law." The Court has filled thousands of pages expounding that spare text. As I read the vast corpus of substantive due process opinions, they confirm several important principles that ought to guide our resolution of this case. The principal opinion's lengthy summary of our "incorporation" doctrine,  and its implicit (and untenable) effort to wall off that doctrine from the rest of our substantive due process jurisprudence, invite a fresh survey of this old terrain.
      The first, and most basic, principle established by our cases is that the rights protected by the Due Process Clause are not merely procedural in nature. At first glance, this proposition might seem surprising, given that the Clause refers to "process." But substance and procedure are often deeply entwined. Upon closer inspection, the text can be read to "impos[e] nothing less than an obligation to give substantive content to the words 'liberty' and 'due process of law,'" lest superficially fair procedures be permitted to "destroy the enjoyment" of life, liberty, and property, and the Clause's prepositional modifier be permitted to swallow its primary command. Procedural guarantees are hollow unless linked to substantive interests; and no amount of process can legitimize some deprivations.
       I have yet to see a persuasive argument that the Framers of the Fourteenth Amendment thought otherwise. To the contrary, the historical evidence suggests that, at least by the time of the Civil War if not much earlier, the phrase "due process of law" had acquired substantive content as a term of art within the legal community. This understanding is consonant with the venerable "notion that governmental authority has implied limits which preserve private autonomy," a notion which predates the founding and which finds reinforcement in the Constitution's Ninth Amendment. The Due Process Clause cannot claim to be the source of our basic freedoms -- no legal document ever could, -- but it stands as one of their foundational guarantors in our law.
      If text and history are  inconclusive on this point, our precedent leaves no doubt: It has been "settled" for well over a century that the Due Process Clause "applies to matters of substantive law as well as to matters of procedure." Time and again, we have recognized that in the Fourteenth Amendment as well as the Fifth, the "Due Process Clause guarantees more than fair process, and the 'liberty' it protects includes more than the absence of physical restraint." "The Clause also includes a substantive component that 'provides heightened protection against government interference with certain fundamental rights and liberty interests.'" Some of our most enduring precedents, accepted today by virtually everyone, were substantive due process decisions. See, e.g., Loving v. Virginia, 388 U.S. 1, 12 (1967) (recognizing due-process- as well as equal-protection-based right to marry person of another race); Bolling v. Sharpe, 347 U.S. 497, 499-500 (1954)   (outlawing racial segregation in District of Columbia public schools); Pierce v. Society of Sisters, 268 U.S. 510, 534-535 (1925) (vindicating right of parents to direct upbringing and education of their children); Meyer v. Nebraska, 262 U.S. 390, 399-403 (1923) (striking down prohibition on teaching of foreign languages).
      The second principle woven through our cases is that substantive due process is fundamentally a matter of personal liberty. For it is the liberty clause of the Fourteenth Amendment that grounds our most important holdings in this field. It is the liberty clause that enacts the Constitution's "promise" that a measure of dignity and self-rule will be afforded to all persons. Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847 (1992). It is the liberty clause that reflects and renews "the origins of the American heritage of freedom [and] the abiding interest in individual liberty that makes certain state intrusions on the citizen's right to decide how he will live his own life intolerable." Our substantive due process cases have episodically invoked values such as  privacy and equality as well, values that in certain contexts may intersect with or complement a subject's liberty interests in profound ways. But as I have observed on numerous occasions, "most of the significant [20th-century] cases raising Bill of Rights issues have, in the final analysis, actually interpreted the word 'liberty' in the Fourteenth Amendment."    
      It follows that the term "incorporation," like the term "unenumerated rights," is something of a misnomer. Whether an asserted substantive due process interest is explicitly named in one of the first eight Amendments to the Constitution or is not mentioned, the underlying inquiry is the same: We must ask whether the interest is "comprised within the term liberty."  As the second Justice Harlan has shown, ever since the Court began considering the applicability of the Bill of Rights to the States, "the Court's usual approach  has been to ground the prohibitions against state action squarely on due process, without intermediate reliance on any of the first eight Amendments." In the pathmarking case of Gitlow v. New York, 268 U.S. 652, 666 (1925), for example, both the majority and dissent evaluated petitioner's free speech claim not under the First Amendment but as an aspect of "the fundamental personal rights and 'liberties' protected by the due process clause of the Fourteenth Amendment from impairment by the States."     
      In his own classic opinion in Griswold, 381 U.S., at 500 Justice Harlan memorably distilled these precedents' lesson: "While the relevant inquiry may be aided by resort to one or more of the provisions of the Bill of Rights,  it is not dependent on them or any of their radiations. The Due Process Clause of the Fourteenth Amendment stands . . . on its own bottom."  Inclusion in the Bill of Rights is neither necessary nor sufficient for an interest to be judicially enforceable under the Fourteenth Amendment. This Court's "'selective incorporation'" doctrine is not simply "related" to substantive due process, it is a subset thereof.
       The third precept to emerge from our case law flows from the second: The rights protected against state infringement by the Fourteenth Amendment's Due Process Clause need not be identical in shape or scope to the rights protected against Federal Government infringement by the various provisions of the Bill of Rights. As drafted, the Bill of Rights directly constrained only the Federal Government. Although the enactment of the Fourteenth Amendment profoundly altered our legal order, it "did not unstitch the basic federalist pattern woven into our constitutional fabric." Nor, for that matter, did it expressly alter the Bill of Rights. The Constitution still envisions a system of divided sovereignty, still "establishes a federal republic where local differences are to be cherished as elements of liberty" in the vast run of cases still allocates a general "police power . . . to the States and the States alone." Elementary considerations of constitutional text and structure suggest there may be legitimate reasons to hold state governments to different standards than the Federal Government in certain areas. 
      It is true, as the Court emphasizes,  that we have made numerous provisions of the Bill of Rights fully applicable to the States. It is settled, for instance, that the Governor of Alabama has no more power than the President of the United States to authorize unreasonable searches and seizures. But we have never accepted a "total incorporation" theory of the Fourteenth Amendment, whereby the Amendment is deemed to subsume the provisions of the Bill of Rights en masse. And we have declined to apply several provisions to the States in any measure. See, e.g., Minneapolis & St. Louis R. Co. v. Bombolis, 241 U.S. 211 (1916) Seventh Amendment); Hurtado v. California, 110 U.S. 516 (1884) (Grand Jury Clause). We have, moreover, resisted a uniform approach to the Sixth Amendment's criminal jury guarantee, demanding 12-member panels and unanimous verdicts in federal trials, yet not in state trials. In recent years, the Court has repeatedly declined to grant certiorari to review that disparity. While those denials have no precedential significance, they confirm the proposition that the "incorporation" of a provision of the Bill of Rights into the Fourteenth Amendment does not, in itself, mean the provision must have precisely the same meaning in both contexts.
      It is true, as well, that during the 1960's the Court decided a number of cases  involving procedural rights in which it treated the Due Process Clause as if it transplanted language from the Bill of Rights into the Fourteenth Amendment. See, e.g., Benton v. Maryland, 395 U.S. 784, 795 (1969) (Double Jeopardy Clause); Pointer v. Texas, 380 U.S. 400, 406 (1965) (Confrontation Clause). "Jot-for-jot" incorporation was the norm in this expansionary era. Yet at least one subsequent opinion suggests that these precedents require perfect state/federal congruence only on matters "'at the core'" of the relevant constitutional guarantee. Crist v. Bretz, 437 U.S. 28, 37 (1978). In my judgment, this line of cases is best understood as having concluded that, to ensure a criminal trial satisfies essential standards of fairness, some procedures should be the same in state and federal courts: The need for certainty and uniformity is more pressing, and the margin for error slimmer, when criminal justice is at issue. That principle has little relevance to the question whether a nonprocedural rule set forth in the Bill of Rights qualifies as an aspect of the liberty protected by the Fourteenth Amendment.
       Notwithstanding some overheated dicta in Malloy, 378 U.S., at 10-11, it is therefore an overstatement to say that the Court has "abandoned,"  a "two-track approach to incorporation." The Court moved away from that approach in the area of criminal procedure. But the Second Amendment differs in fundamental respects from its neighboring provisions in the Bill of Rights, as I shall explain; and if some 1960's opinions purported to establish a general method of incorporation, that hardly binds us in this case. The Court has not hesitated to cut back on perceived Warren Court excesses in more areas than I can count.
     I do not mean to deny that there can be significant practical, as well as esthetic, benefits from treating rights symmetrically with regard to the State and Federal Governments. Jot-for-jot incorporation of a provision may entail greater protection of the right at issue and therefore greater freedom for those who hold it; jot-for-jot incorporation may also yield greater clarity about the contours of the legal rule. See Johnson v. Louisiana, 406 U.S. 356, 384-388 (1972) (Douglas, J., dissenting); Pointer, 380 U.S., at 413-414. In a federalist system such as ours, however, this approach can carry substantial costs. When a federal court insists that state and local authorities follow its dictates on a matter not critical to personal liberty or procedural justice, the latter may be prevented from engaging in the kind of beneficent "experimentation in things social and economic" that ultimately redounds to the benefit of all Americans. The costs of federal courts' imposing a uniform national standard may be especially high when the relevant regulatory interests vary significantly across localities, and when the ruling implicates the States' core police powers.
       Furthermore, there is a real risk that, by demanding the provisions of the Bill of Rights apply identically to the States, federal courts will cause those provisions to "be watered down in the needless pursuit of uniformity."  When one legal standard must prevail across dozens of jurisdictions with disparate needs and customs, courts will often settle on a relaxed standard. This watering-down risk is particularly acute when we move beyond the narrow realm of criminal procedure and into the relatively vast domain of substantive rights. So long as the requirements of fundamental fairness are always and everywhere respected, it is not clear that greater liberty results from the jot-for-jot application of a provision of the Bill of Rights to the States. Indeed, it is far from clear that proponents of an individual right to keep and bear arms ought to celebrate today's decision. 
      So far, I have explained that substantive due process analysis generally requires us to consider the term "liberty" in the Fourteenth Amendment, and that this inquiry may be informed by but does not depend upon the content of the Bill of Rights. How should a court go about the analysis, then? Our precedents have established, not an exact methodology, but rather a framework for decision-making. In this respect, too, the Court's narrative fails to capture the continuity and flexibility in our doctrine.
        The basic inquiry was described by Justice Cardozo more than 70 years ago. When confronted with a substantive due process claim, we must ask whether the allegedly unlawful practice violates values "implicit in the concept of ordered liberty." Palko v. Connecticut, 302 U.S. 319, 325 (1937). If the practice in question lacks any "oppressive and arbitrary" character, if judicial enforcement of the asserted right would not materially contribute to "a fair and enlightened system of justice," then the claim is unsuitable for substantive due process protection. Implicit in Justice Cardozo's test is a recognition that the postulates of liberty have a universal character. Liberty claims that are inseparable from the customs that prevail in a certain region, the idiosyncratic expectations of a certain group, or the personal   preferences of their champions, may be valid claims in some sense; but they are not of constitutional stature. Whether conceptualized as a "rational continuum" of legal precepts, Poe, 367 U.S., at 543 (Harlan, J., dissenting), or a seamless web of moral commitments, the rights embraced by the liberty clause transcend the local and the particular.
      Justice Cardozo's test undeniably requires judges to apply their own reasoned judgment, but that does not mean it involves an exercise in abstract philosophy. In addition to other constraints, historical and empirical data of various kinds ground the analysis. Textual commitments laid down elsewhere in the Constitution, judicial precedents, English common law, legislative and social facts, scientific and   professional developments, practices of other civilized societies, 1and, above all else, the "'traditions and conscience of our people,'" are critical variables. They can provide evidence about which rights really are vital to ordered liberty, as well as a spur to judicial action.
        The Court errs both in its interpretation of Palko and in its suggestion that later cases rendered Palko's methodology defunct. Echoing Duncan, the Court advises that Justice Cardozo's test will not be satisfied "'if a civilized system could be imagined that would not accord the particular protection.'" Palko does contain some language that could be read to set an inordinate bar to substantive due process recognition, reserving it for practices without which "neither liberty nor justice would exist." But in view of Justice Cardozo's broader analysis, as well as the numerous cases that have upheld liberty claims  under the Palko standard, such readings are plainly overreadings. We have never applied Palko in such a draconian manner.
      Nor, as the Court intimates, did Duncan mark an irreparable break from Palko, swapping out liberty for history. Duncan limited its discussion to "particular procedural safeguard[s]" in the Bill of Rights relating to "criminal processes," it did not purport to set a standard for other types of liberty interests. Even with regard to procedural safeguards, Duncan did not jettison the Palko test so much as refine it: The judge is still tasked with evaluating whether a practice "is fundamental . . . to ordered liberty," within the context of the "Anglo-American" system. Several of our most important recent decisions confirm the proposition that substantive due process analysis -- from which, once again, "incorporation" analysis derives -- must not be wholly backward looking. See, e.g., Lawrence v. Texas, 539 U.S. 558, 572 (2003) ("[H]istory and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry" (internal quotation marks omitted)); Michael H. v. Gerald D., 491 U.S. 110, 127-128, n. 6 (1989) (garnering only two votes for history-driven methodology that "consult[s] the most specific tradition available"); see also post, at 6-7 (Breyer, J., dissenting) (explaining that post-Duncan "incorporation" cases continued to rely on more than history). 
       The Court's flight from Palko leaves its analysis, careful and scholarly though it is, much too narrow to provide a satisfying answer to this case. The Court hinges its entire decision on one mode of intellectual history, culling selected pronouncements and enactments from the 18th and 19th centuries to ascertain what Americans thought about firearms. Relying on Duncan and Glucksberg, the plurality suggests that only interests that have proved "fundamental from an American perspective," or "'deeply rooted in this  Nation's history and tradition,'" to the Court's satisfaction, may qualify for incorporation into the Fourteenth Amendment. To the extent the Court's opinion could be read to imply that the historical pedigree of a right is the exclusive or dispositive determinant of its status under the Due Process Clause, the opinion is seriously mistaken.
     A rigid historical test is inappropriate in this case, most basically, because our substantive due process doctrine has never evaluated substantive rights in purely, or even predominantly, historical terms. When the Court applied many of the procedural guarantees in the Bill of Rights to the States in the 1960's, it often asked whether the guarantee in question was "fundamental in the context of the criminal processes maintained by the American States." That inquiry could extend back through time, but it was focused not so much on historical conceptions of the guarantee as on its functional significance within the States' regimes. This contextualized approach made sense, as the choice to employ any given trial-type procedure means little in the abstract. It is  only by inquiring into how that procedure intermeshes with other procedures and practices in a criminal justice system that its relationship to "liberty" and "due process" can be determined.
     Yet when the Court has used the Due Process Clause to recognize rights distinct from the trial context -- rights relating to the primary conduct of free individuals -- Justice Cardozo's test has been our guide. The right to free speech, for instance, has been safeguarded from state infringement not because the States have always honored it, but because it is "essential to free government" and "to the maintenance of democratic institutions" -- that is, because the right to free speech is implicit in the concept of ordered liberty. Thornhill v. Alabama, 310 U.S. 88, 95, 96 (1940); see also, e.g., Loving, 388 U.S., at 12 (discussing right to marry person of another race); Mapp v. Ohio, 367 U.S. 643, 650, 655-657 (1961) (discussing rright to be free from arbitrary intrusion by police); Schneider v. State (Town of Irvington), 308 U.S. 147, 161 (1939) (discussing right to distribute printed matter). 1While the verbal formula has varied, the Court has largely been consistent in its liberty-based approach to substantive interests outside of the adjudicatory system. As the question before us indisputably concerns such an interest, the answer cannot be found in a granular inspection of state constitutions or congressional debates.
       More fundamentally, a rigid historical methodology is unfaithful to the Constitution's command. For if it were really the case that the Fourteenth Amendment's guarantee of liberty embraces only those  rights "so rooted in our history, tradition, and practice as to require special protection," then the guarantee would serve little function, save to ratify those rights that state actors have already been according the most extensive protection. That approach is unfaithful to the expansive principle Americans laid down when they ratified the Fourteenth Amendment and to the level of generality they chose when they crafted its language; it promises an objectivity it cannot deliver and masks the value judgments that pervade any analysis of what customs, defined in what manner, are sufficiently "'rooted'"; it countenances the most revolting injustices in the name of continuity, for we must never forget that not only slavery but also the subjugation of women and other rank forms of discrimination are part of our history; and it effaces this Court's distinctive role in saying what the law is, leaving the development and safekeeping of liberty to majoritarian political processes. It is judicial abdication in the guise of judicial modesty.
      No, the liberty safeguarded by the Fourteenth Amendment is not merely preservative in nature but rather is a "dynamic concept." Its dynamism provides a central means through which the Framers enabled the Constitution to "endure for ages to come," a central example of how they "wisely spoke in general language and left to succeeding generations the task of applying that language  to the unceasingly changing environment in which they would live." "The task of giving concrete meaning to the term 'liberty,'" I have elsewhere explained at some length, "was a part of the work assigned to future generations." The judge who would outsource the interpretation of "liberty" to historical sentiment has turned his back on a task the Constitution assigned to him and drained the document of its intended vitality. 
       At this point a difficult question arises. In considering such a majestic term as "liberty" and applying it to present circumstances, how are we to do justice to its urgent call and its open texture -- and to the grant of interpretive discretion the latter embodies -- without injecting excessive subjectivity or unduly restricting the States' "broad latitude in experimenting with possible solutions to problems of vital local concern." One part of the answer, already discussed, is that we must ground the analysis in historical experience and reasoned judgment, and never on "merely personal and private notions." Our precedents place a number of additional constraints on the decisional process. Although "guideposts for responsible decisionmaking in this unchartered area are scarce and open-ended," significant guideposts do exist. 
     The most basic is that we have eschewed attempts to provide any all-purpose, top-down, totalizing theory of "liberty." That project is bound to end in failure or worse. The Framers did not express a clear understanding of the term to guide us, and the now-repudiated Lochner line of cases attests to the dangers of judicial overconfidence in using substantive due process to advance a broad theory of the right or the good. See, e.g., Lochner v. New York, 198 U.S. 45 (1905). In its most durable precedents, the Court "has not attempted to define with exactness the liberty . . . guaranteed" by the Fourteenth Amendment. By its very nature, the meaning of liberty cannot be "reduced to any formula; its content cannot be determined by reference to any code." 
 Yet while "the 'liberty' specially protected by the Fourteenth Amendment" is "perhaps not capable of being fully clarified," it is capable of being refined and delimited. We have insisted that only certain types of especially significant personal interests may qualify for especially heightened protection. Ever since "the deviant economic due process cases [were] repudiated," our doctrine has steered away from "laws that touch economic problems, business affairs, or social conditions," and has instead centered on "matters relating to marriage, procreation, contraception, family relationships, and child rearing and education..  These categories are not exclusive. Government action that shocks the conscience, pointlessly infringes settled expectations, trespasses into sensitive private realms or life choices without adequate justification, perpetrates gross injustice, or simply lacks a rational basis will always be vulnerable to judicial invalidation. Nor does the fact that an asserted right falls within one of these categories end the inquiry. More fundamental rights may receive more robust judicial protection, but the strength of the individual's liberty interests and the State's regulatory interests must always be assessed and compared. No right is absolute.
       Rather than seek a categorical understanding of the liberty clause, our precedents have thus elucidated a conceptual core. The clause safeguards, most basically, "the ability independently to define   one's identity," "the individual's right to make certain unusually important decisions that will affect his own, or his family's, destiny," and the right to be respected as a human being. Self-determination, bodily integrity, freedom of conscience, intimate relationships, political equality, dignity and respect -- these are the central values we have found implicit in the concept of ordered liberty.
       Another key constraint on substantive due process analysis is respect for the democratic process. If a particular liberty interest is already being given careful consideration in, and subjected to ongoing calibration by, the States, judicial enforcement may not be appropriate. When the Court declined to establish a general right to physician-assisted suicide, for example, it did so in part because "the States [were] currently engaged in serious, thoughtful examinations of physician-assisted suicide and other similar issues," rendering judicial intervention both less necessary and potentially more disruptive.  Conversely, we have long appreciated that more "searching" judicial review may be justified when the rights of "discrete and insular minorities" -- groups that may face systematic barriers in the political system -- are at stake. Courts have a "comparative . . . advantage" over the elected branches on a limited, but significant, range of legal matters. 
       Recognizing a new liberty right is a momentous step. It takes that right, to a considerable extent, "outside the arena of public debate and legislative action."  Sometimes that momentous step must be taken; some fundamental aspects of personhood, dignity, and the like do not vary from State to State, and demand a baseline level of protection. But sensitivity to the interaction between the intrinsic aspects of liberty and the practical realities of contemporary society provides an important tool for guiding judicial discretion.
      This sensitivity is an aspect of a deeper principle: the need to approach our work with humility and caution. Because the relevant constitutional language is so "spacious," I have emphasized that "[t]he doctrine of judicial self-restraint requires us to exercise the utmost care whenever we are asked to break new ground in this field." Many of my colleagues and predecessors have stressed the same point, some with great eloquence. Historical study may discipline as well as enrich the analysis. But the inescapable reality is that no serious theory of Section 1 of the Fourteenth Amendment yields clear answers in every case, and "[n]o formula could serve as a substitute, in this area, for judgment and restraint." 
       Several rules of the judicial process help enforce such restraint. In the substantive due process field as in others, the Court has applied both the doctrine of stare decisis -- adhering to precedents, respecting reliance interests, prizing stability and order in the law -- and the common-law method -- taking cases and controversies as they present themselves, proceeding slowly and incrementally, building on what came before. This restrained methodology was evident even in the heyday of "incorporation" during the 1960's. Although it would have been much easier for the Court simply to declare certain Amendments in the Bill of Rights applicable to the States in toto, the Court took care to parse each Amendment into its component guarantees, evaluating them one by one. This piecemeal approach allowed the Court to scrutinize more closely the right at issue in any given dispute, reducing both the risk and the cost of error.
        Relatedly, rather than evaluate liberty claims on an abstract plane, the Court has "required in substantive-due-process cases a 'careful description' of the asserted fundamental liberty interest." And just as we have required such careful description from the litigants, we have required of ourselves that we "focus on the allegations in the complaint to determine how petitioner describes the constitutional right at stake." This does not mean that we must define the asserted right at the most specific level, thereby sapping it of a universal valence and a moral force it might otherwise have. It means, simply, that we must pay close attention to the precise liberty interest the litigants have asked us to vindicate.
      Our holdings should be similarly tailored. Even if the most expansive formulation of a claim does not qualify for substantive due process recognition, particular components of the claim might. Just because there may not be a categorical right to physician-assisted suicide, for example, does not "'foreclose the possibility that an individual plaintiff seeking to hasten her death, or a doctor whose assistance was sought, could prevail in a more particularized challenge.'". Even if a State's interest in regulating a certain matter must be permitted, in the general course, to trump the individual's countervailing liberty interest, there may still be situations in which the latter "is entitled to constitutional protection." 
      As this discussion reflects, to acknowledge that the task of construing the liberty clause requires judgment is not to say that it is a license for unbridled judicial lawmaking. To the contrary, only an honest reckoning with our discretion allows for honest argumentation and meaningful accountability.
       The question in this case, then, is not whether the Second Amendment right to keep and bear arms (whatever that right's precise contours) applies to the States because the Amendment has been incorporated into the Fourteenth Amendment. It has not been. The question, rather, is whether the particular right asserted by petitioners applies to the States because of the Fourteenth Amendment itself, standing on its own bottom. And to answer that question, we need to determine, first, the nature of the right that has been asserted and, second, whether that right is an aspect of Fourteenth Amendment "liberty." Even accepting the Court's holding in Heller, it remains entirely possible that the right to keep and bear arms identified in that opinion is not judicially enforceable against the States, or that only part of the right is so enforceable. It is likewise possible for the Court to find in this case that some part of the Heller right applies to the States, and then to find in later cases that other parts of the right also apply, or apply on different terms.
     As noted at the outset, the liberty interest petitioners have asserted is the "right to possess a functional, personal firearm, including a handgun, within the home.". The city of Chicago allows residents to keep functional firearms, so long as they are registered, but it generally prohibits the possession of  handguns, sawed-off shotguns, machine guns, and short-barreled rifles. See Chicago, Ill., Municipal Code Section 8-20-050 (2009). Petitioners' complaint centered on their desire to keep a handgun at their domicile -- it references the "home" in nearly every paragraph, -- as did their supporting declarations. Petitioners now frame the question that confronts us as "[w]hether the Second Amendment right to keep and bear arms is incorporated as against the States by the Fourteenth Amendment's Privileges or Immunities or Due Process Clauses.". But it is our duty "to focus on the allegations in the complaint to determine how petitioner describes the constitutional right at stake," and the gravamen of this complaint is plainly an appeal to keep a handgun or other firearm of one's choosing in the home.
     Petitioners' framing of their complaint tracks the Court's ruling in Heller. The majority opinion contained some dicta suggesting the possibility of a more expansive arms-bearing right, one that would travel with the individual to an extent into public places, as "in case of confrontation."  But the Heller plaintiff sought only dispensation to keep an operable firearm in his home for lawful self-defense and the Court's opinion was bookended by reminders that its holding was limited to that one issue. The distinction between the liberty right these petitioners have asserted and the Second Amendment right identified in Heller is therefore evanescent. Both are rooted to the home. Moreover, even if both rights have the logical potential to extend further, upon "future evaluation," it is incumbent upon us, as federal judges contemplating a novel  rule that would bind all 50 States, to proceed cautiously and to decide only what must be decided.
       Understood as a plea to keep their preferred type of firearm in the home, petitioners' argument has real force. he decision to keep a loaded handgun in the house is often motivated by the desire to protect life, liberty, and property. It is comparable, in some ways, to decisions about the education and upbringing of one's children. For it is the kind of decision that may have profound consequences for every member of the family, and for the world beyond. In considering whether to keep a handgun, heads of households must ask themselves whether the desired safety benefits outweigh the risks of deliberate or accidental misuse that may result in death or serious injury, not only to residents of the home but to others as well. Millions of Americans have answered this question in the affirmative, not infrequently because they believe they have an inalienable right to do so -- because they consider it an aspect of "the supreme human dignity of being master of one's fate rather than a ward of the State," Many such decisions have been based, in part, on family traditions and deeply held beliefs that are an aspect of individual autonomy the government may not control. 
     Bolstering petitioners' claim, our law has long recognized that the home provides a kind of special sanctuary in modern life. Consequently, we have long accorded special deference to the privacy of the home, whether a humble cottage or a magnificent manse. This veneration of the domestic harkens back to the common law. William Blackstone recognized a "right of habitation," 4 Commentaries *223, and opined that "every man's house is looked upon by the law to be his castle of defence and asylum," 3 id., at  288. Heller carried forward this legacy, observing that "the need for defense of self, family, and property is most acute" in one's abode, and celebrating "the right of law-abiding, responsible citizens to use arms in defense of hearth and home." 
        While the individual's interest in firearm possession is thus heightened in the home, the State's corresponding interest in regulation is somewhat weaker. The State generally has a lesser basis for regulating private as compared to public acts, and firearms kept inside the home generally pose a lesser threat to public welfare as compared to firearms taken outside. The historical case for regulation is likewise stronger outside the home, as many States have for many years imposed stricter, and less controversial, restrictions on the carriage of arms than on their domestic possession. It is significant, as well, that a rule limiting the federal constitutional right to keep and bear arms to the home would be less intrusive on state prerogatives and easier to administer. Having unleashed in Heller a tsunami of legal uncertainty, and thus litigation, and now on the cusp of imposing a national rule on the States in this area for the first time in United States history, the Court could at least moderate the confusion, upheaval, and burden on the States by adopting a rule that is clearly and tightly bounded in scope.
       In their briefs to this Court, several amici have sought to bolster petitioners' claim still further by invoking a right to individual self-defense. As petitioners note, the Heller majority discussed this subject extensively and remarked that "[t]he inherent right of self-defense has been central to the Second Amendment right." And it is true that if a State were to try to deprive its residents of any reasonable means of defending themselves from imminent physical threats, or to deny persons any ability to assert self-defense in response to criminal prosecution, that might pose a significant constitutional problem. The argument that there is a substantive due process right to be spared such untenable dilemmas is a serious one. 
     But that is not the case before us. Petitioners have not asked that we establish a constitutional right to individual self-defense; neither their pleadings in the District Court nor their filings in this Court make any such request. Nor do petitioners contend that the city of Chicago -- which, recall, allows its residents to keep most rifles and shotguns, and to keep them loaded -- has unduly burdened any such right. What petitioners have asked is that we "incorporate" the Second Amendment and thereby establish a constitutional  entitlement, enforceable against the States, to keep a handgun in the home.
       Of course, owning a handgun may be useful for practicing self-defense. But the right to take a certain type of action is analytically distinct from the right to acquire and utilize specific instrumentalities in furtherance of that action. And while some might favor handguns, it is not clear that they are a superior weapon for lawful self-defense, and nothing in petitioners' argument turns on that being the case. The notion that a right of self-defense implies an auxiliary right to own a certain type of firearm presupposes not only controversial judgments about the strength and scope of the (posited) self-defense right, but also controversial assumptions about the likely effects of making that type of firearm more broadly available. It is a very long way from the proposition that the Fourteenth Amendment protects a basic individual right of self-defense to the conclusion that a city may not ban handguns. 

 

      In short, while the utility of firearms, and handguns in particular, to the defense of hearth and home is certainly relevant to an assessment of petitioners' asserted right, there is no freestanding self-defense claim in this case. The question we must decide is whether the interest in keeping in the home a firearm of one's choosing -- a handgun, for petitioners -- is  one that is "comprised within the term liberty" in the Fourteenth Amendment. 
While I agree with the Court that our substantive due process cases offer a principled basis for holding that petitioners have a constitutional right to possess a usable firearm in the home, I am ultimately persuaded that a better reading of our case law supports the city of Chicago. I would not foreclose the possibility that a particular plaintiff -- say, an elderly widow who lives in a dangerous neighborhood and does not have the strength to operate a long gun -- may have a cognizable liberty interest in possessing a handgun. But I cannot accept petitioners' broader submission. A number of factors, taken together, lead me to this conclusion.
      First, firearms have a fundamentally ambivalent relationship to liberty. Just as they can help homeowners defend their families and property from intruders, they can help thugs and insurrectionists murder innocent victims. The threat that firearms will be misused is far from hypothetical, for gun crime has devastated many of our communities. Amici calculate that approximately one million Americans have been wounded  or killed by gunfire in the last decade. Urban areas such as Chicago suffer disproportionately from this epidemic of violence. Handguns contribute disproportionately to it. Just as some homeowners may prefer handguns because of their small size, light weight, and ease of operation, some criminals will value them for the same reasons.. In recent years, handguns were reportedly used in more than four-fifths of firearm murders and more than half of all murders nationwide. 
       Hence, in evaluating an asserted right to be free from particular gun-control regulations, liberty is on both sides of the equation. Guns may be useful for self-defense, as well as for hunting and sport, but they also have a unique potential to facilitate death and destruction and thereby to destabilize ordered liberty. Your interest in keeping and bearing a certain firearm may diminish my interest in being and feeling safe from armed violence. And while granting you the right to own a handgun might make you safer on any given day -- assuming the handgun's marginal contribution to self-defense outweighs its marginal contribution to the risk of accident, suicide, and criminal mischief -- it may make you and the community you live in less safe overall, owing to the increased number of handguns in circulation. It is at least reasonable for a democratically elected legislature to take such concerns into account in considering what sorts of regulations would best serve the public welfare.
      The practical impact of various gun-control measures may be highly controversial, but this basic insight should not be. The idea that deadly weapons pose a distinctive threat to the social order -- and that reasonable restrictions on their usage therefore impose an acceptable burden on one's personal  liberty -- is as old as the Republic. As The Chief Justice observed just the other day, it is a foundational premise of modern government that the State holds a monopoly on legitimate violence: "A basic step in organizing a civilized society is to take [the] sword out of private hands and turn it over to an organized government, acting on behalf of all the people.". The same holds true for the handgun. The power a man has in the state of nature "of doing whatsoever he thought fit for the preservation of himself and the rest of mankind, he gives up," to a significant extent, "to be regulated by laws made by the society." J. Locke, Second Treatise of Civil Government  Section129, p. 64 (J. Gough ed. 1947).
     Limiting the federal constitutional right to keep and bear arms to the home complicates the analysis but does not dislodge this conclusion. Even though the Court has long afforded special solicitude for the privacy of the home, we have never understood that principle to "infring[e] upon" the authority of the States to proscribe certain inherently dangerous items, for "[i]n such cases, compelling reasons may exist for overriding the right of the individual to possess those materials." And, of course, guns that start out in the home may not stay in the home. Even if the government has a weaker basis for restricting domestic possession of firearms as compared to public carriage -- and even if a blanket, statewide prohibition on domestic possession might therefore be unconstitutional -- the line between the two is a porous one. A state or local legislature may determine that a prophylactic ban on an especially portable weapon is necessary to police that line.
      Second, the right to possess a firearm of one's choosing is different in kind from the liberty interests we have recognized under the Due Process Clause. Despite the plethora of substantive due process cases that have been decided in the post-Lochner century, I have found none that holds, states, or even suggests that the term "liberty" encompasses either the common-law right of self-defense or a right to keep and bear arms. I do not doubt for a moment that many Americans feel deeply passionate about firearms, and see them as critical to their way of life as well as to their security. Nevertheless,  it does not appear to be the case that the ability to own a handgun, or any particular type of firearm, is critical to leading a life of autonomy, dignity, or political equality: The marketplace offers many tools for self-defense, even if they are imperfect substitutes, and neither petitioners nor their amici make such a contention. Petitioners' claim is not the kind of substantive interest, accordingly, on which a uniform, judicially enforced national standard is presumptively appropriate. 
      Indeed, in some respects the substantive right at issue may be better viewed as a property right. Petitioners wish to acquire certain types of firearms, or to keep certain firearms they have previously acquired. Interests in the possession of chattels have traditionally been viewed as property interests subject to definition and regulation by the States ("Generally speaking, state law defines property interests"). Under that tradition, Chicago's ordinance is unexceptional. 
     The liberty interest asserted by petitioners is also dissimilar from those we have recognized in its capacity to undermine the security of others. To be sure, some of the Bill of Rights' procedural  guarantees may place "restrictions on law enforcement" that have "controversial public safety implications." But those implications are generally quite attenuated. A defendant's invocation of his right to remain silent, to confront a witness, or to exclude certain evidence cannot directly cause any threat. The defendant's liberty interest is constrained by (and is itself a constraint on) the adjudicatory process. The link between handgun ownership and public safety is much tighter. The handgun is itself a tool for crime; the handgun's bullets are the violence.

     Similarly, it is undeniable that some may take profound offense at a remark made by the soapbox speaker, the practices of another religion, or a gay couple's choice to have intimate relations. But that offense is moral, psychological, or theological in nature; the actions taken by the rights-bearers do not actually threaten the physical safety of any other person. Firearms may be used to kill another person. If a legislature's response to dangerous weapons ends up impinging upon the liberty of any individuals in pursuit of the greater good, it invariably does so on the basis of more than the majority's "'own moral code,'" While specific policies may of course be misguided, gun control is an area in which it "is quite wrong . . . to assume that regulation and liberty occupy mutually exclusive zones -- that as one expands, the other must contract." 
 Third, the experience of other advanced democracies, including those that share our British heritage, undercuts the notion that an expansive right to keep and bear arms is intrinsic to ordered liberty. Many of these countries place restrictions on the possession, use, and carriage of firearms far more onerous than the restrictions found in this Nation. (laws of England, Canada, Australia, Japan, Denmark, Finland, Luxembourg, and New Zealand). That the United States is an international outlier in the permissiveness of its approach to guns does not suggest that our laws are bad laws. It does suggest that this Court may not need to assume responsibility for making our laws still more permissive.
       Admittedly, these other countries differ from ours in many relevant respects, including their problems with violent crime and the traditional role that firearms have played in their societies. But they are not so different from the United States that we ought to dismiss their experience entirely. The fact that our oldest allies have almost uniformly found it appropriate to regulate firearms extensively tends to weaken petitioners' submission that the right to possess a gun of one's choosing is fundamental to a life of liberty. While the "American perspective" must always be our focus, it is silly -- indeed, arrogant -- to think we have nothing to learn about liberty from the billions of people beyond our borders.
       Fourth, the Second Amendment differs in kind from the Amendments that surround it, with the consequence that its inclusion in the Bill of Rights is not merely unhelpful but positively harmful to petitioners' claim. Generally, the inclusion of a liberty interest in the Bill of Rights points toward the conclusion that it is of fundamental significance and ought to be enforceable against the States. But the Second Amendment plays a peculiar role within the Bill, as announced by its peculiar opening clause. Even accepting the Heller Court's view that the Amendment protects an individual right to keep and bear arms disconnected from militia service, it remains undeniable that "the purpose for which the right was codified" was "to prevent elimination of the militia." (Second Amendment was enacted "[w]ith obvious purpose to assure the continuation and render possible the effectiveness of [militia] forces"). It was the States, not private persons, on whose immediate behalf the Second Amendment was adopted. Notwithstanding the Heller Court's efforts to write the Second Amendment's preamble out of the Constitution, the Amendment still serves the structural function of protecting the States from encroachment by an overreaching Federal Government.
      The Second Amendment, in other words, "is a federalism provision,"It is directed at preserving the autonomy of the sovereign States, and its logic therefore "resists" incorporation by a federal court against the States. No one suggests that the Tenth Amendment, which provides that powers not given to the Federal Government remain with "the States," applies to the States; such a reading would border on incoherent, given that the Tenth Amendment exists (in significant part) to safeguard the vitality of state governance. The Second Amendment is no different. 
      The Court is surely correct that Americans' conceptions of the Second Amendment right evolved over time in a more individualistic direction; that Members of the Reconstruction Congress were urgently concerned about the safety of the newly freed slaves; and that some Members believed that, following ratification of the Fourteenth Amendment, the Second Amendment would apply to the States. But it is a giant leap from these data points to the conclusion that the Fourteenth Amendment "incorporated" the Second Amendment as a matter of original meaning or postenactment interpretation. Consider, for example, that the text of the Fourteenth Amendment says nothing about the Second Amendment or firearms; that there is substantial evidence to suggest that, when the Reconstruction Congress enacted measures to ensure newly freed slaves and Union sympathizers in the South enjoyed the right to possess firearms, it was motivated by antidiscrimination and equality concerns rather than arms-bearing concerns per se; 41 that many contemporaneous courts and commentators  did not understand the Fourteenth Amendment to have had an "incorporating" effect; and that the States heavily regulated the right to keep and bear arms both before and after the Amendment's passage. The Court's narrative largely elides these facts. The complications they raise show why even the most dogged historical inquiry into the "fundamentality" of the Second Amendment right (or any other) necessarily entails judicial judgment -- and therefore judicial discretion -- every step of the way.
     I accept that the evolution in Americans' understanding of the Second Amendment may help shed light on the question whether a right to keep and bear arms is comprised within Fourteenth Amendment "liberty." But the reasons that motivated the Framers to protect the ability of militiamen to keep muskets available for military use when our Nation was in its infancy, or that motivated the Reconstruction Congress to extend full citizenship to the freedmen in the wake of the Civil War, have only a limited bearing on the question that confronts the homeowner in a crime-infested metropolis today. The many episodes of brutal violence against African-Americans that blight our Nation's history, do not suggest that every American must be allowed to own whatever type of firearm he or she desires -- just that no group of Americans should be systematically and discriminatorily disarmed and left to the mercy of racial terrorists. And the fact that some Americans may have thought or hoped that the Fourteenth Amendment would nationalize the Second Amendment hardly suffices to justify the conclusion that it did.
     Fifth, although it may be true that Americans' interest in firearm possession and state-law recognition of that interest are "deeply rooted" in some important senses, it is equally true that the States have a long and unbroken history of regulating firearms. The idea that States may place substantial restrictions on the right to keep and bear arms short of complete disarmament is, in fact, far more entrenched than the notion that the Federal Constitution protects any such right. Federalism is a far "older and more deeply rooted tradition than is a right to carry," or to own, "any particular kind of weapon."                      
      From the early days of the Republic, through the Reconstruction era, to the present day, States and municipalities have placed extensive licensing requirements on firearm acquisition, restricted the public carriage of weapons, and banned altogether the possession of especially dangerous weapons, including handguns. After the 1860's just as before, the state courts almost uniformly upheld these measures: Apart from making clear that all regulations had to be constructed and applied in a nondiscriminatory manner, the Fourteenth Amendment hardly made a dent. And let us not forget that this Court did not recognize any non-militia-related interests under the Second Amendment until two Terms ago, in Heller. Petitioners do not dispute the city of Chicago's observation that "[n]o other substantive Bill of Rights protection has been regulated nearly as intrusively" as the right to keep and bear arms. 
      This history of intrusive regulation is not surprising given that the very text of the Second Amendment calls out for regulation, and the ability to respond to the social ills associated with dangerous weapons goes to the very  core of the States' police powers. Our precedent is crystal-clear on this latter point. See, e.g., Gonzales v. Oregon, 546 U.S. 243, 270 (2006) ("[T]he structure and limitations of federalism . . . allow the States great latitude under their police powers to legislate as to the protection of the lives, limbs, health, comfort, and quiet of all persons" (internal quotation marks omitted)); United States v. Morrison, 529 U.S. 598, 618 (2000) ("[W]e can think of no better example of the police power, which the Founders denied the National Government and reposed in the States, than the suppression of violent crime and vindication of its victims"); Kelley v. Johnson, 425 U.S. 238, 247 (1976) ("The promotion of safety of persons and property is unquestionably at the core of the State's police power"); Automobile Workers v. Wisconsin Employment Relations Bd., 351 U.S. 266, 274 (1956) ("The dominant interest of the State in preventing violence and property damage cannot be questioned. It is a matter of genuine local concern"). Compared with today's ruling, most if not all of this Court's decisions requiring the States to comply with other provisions in the Bill of Rights did not exact nearly  so heavy a toll in terms of state sovereignty.
       Finally, even apart from the States' long history of firearms regulation and its location at the core of their police powers, this is a quintessential area in which federalism ought to be allowed to flourish without this Court's meddling. Whether or not we can assert a plausible constitutional basis for intervening, there are powerful reasons why we should not do so.
       Across the Nation, States and localities vary significantly in the patterns and problems of gun violence they face, as well as in the traditions and cultures of lawful gun use they claim. The city of Chicago, for example, faces a pressing challenge in combating criminal street gangs. Most rural areas do not. The city of Chicago has a high population density, which increases the potential for a gunman to inflict mass terror and casualties. Most rural areas do not. he city of Chicago offers little in the way of hunting opportunities. Residents of rural communities are, one presumes, much more likely to stock the dinner table with game they have personally felled.
      Given that relevant background conditions diverge so much across jurisdictions, the Court ought to pay particular heed to state and local legislatures'"right to experiment." So long as the regulatory measures they have chosen are not "arbitrary, capricious, or unreasonable," we should be allowing them to "try novel social and economic" policies.  It "is more in keeping . . . with our status as a court in a federal system," under these circumstances, "to avoid imposing a single solution . . . from the top down.                                       
     It is all the more unwise for this Court to limit experimentation in an area "where the best solution is far from clear." Few issues of public policy are subject to such intensive  and rapidly developing empirical controversy as gun control. Chicago's handgun ban, in itself, has divided researchers. Compare Brief for Professors of Criminal Justice as Amici Curiae (arguing that ordinance has been effective at reducing gun violence), with Brief for International Law Enforcement Educators and Trainers Association et al. as Amici Curiae 17-26 (arguing that ordinance has been a failure). Of course, on some matters the Constitution requires that we ignore such pragmatic considerations. But the Constitution's text, history, and structure are not so clear on the matter before us -- as evidenced by the groundbreaking nature of today's fractured decision -- and this Court lacks both the technical capacity and the localized expertise to assess "the wisdom, need, and propriety" of most gun-control measures. 
      Nor will the Court's intervention bring any clarity to this enormously complex area of law. Quite to the contrary, today's decision invites an avalanche of litigation that could mire the federal courts in fine-grained determinations about which state and local regulations comport with the Heller right -- the precise contours of which are far from pellucid -- under a standard of review we have not even established. The plurality's "assuranc[e]" that "incorporation does not imperil every law regulating firearms,"  provides only modest comfort. For it is also an admission of just how many different types of regulations are potentially implicated by today's ruling, and of just how ad hoc the Court's initial attempt to draw distinctions among them was in Heller. The practical significance of the proposition that "the Second Amendment right is fully applicable to the States," remains to be worked out by this Court over many, many years.
      Furthermore, and critically, the Court's imposition of a national standard is still more unwise because the elected  branches have shown themselves to be perfectly capable of safeguarding the interest in keeping and bearing arms. The strength of a liberty claim must be assessed in connection with its status in the democratic process. And in this case, no one disputes "that opponents of [gun] control have considerable political power and do not seem to be at a systematic disadvantage in the democratic process," or that "the widespread commitment to an individual right to own guns . . . operates as a safeguard against excessive or unjustified gun control laws." Indeed, there is a good deal of evidence to suggest that, if anything, American lawmakers tend to underregulate guns, relative to the policy views expressed by majorities in opinion polls. If a particular State or locality has enacted some "improvident" gun-control measures, as petitioners believe Chicago has done, there is no apparent reason to infer that the mistake will not "eventually be rectified by the democratic process." 
     This is not a case, then, that involves a "special condition" that "may call for a correspondingly more searching judicial inquiry." Neither petitioners nor those most zealously committed to their views represent a group or a claim that is liable to receive unfair treatment at the hands of the majority. On the contrary, petitioners' views are supported by powerful participants in the legislative process. Petitioners have given us no reason to believe that the interest in keeping and bearing arms entails any special need for judicial lawmaking, or that federal judges are more qualified to craft appropriate rules than the people's elected representatives. Having failed to show why their asserted interest is intrinsic to the concept of ordered liberty or vulnerable to maltreatment in the political arena, they have failed to show why "the word liberty in the Fourteenth Amendment" should be "held to prevent  the natural outcome of a dominant opinion" about how to deal with the problem of handgun violence in the city of Chicago. Lochner,     
      The preceding sections have already addressed many of the points made by Justice Scalia in his concurrence. But in light of that opinion's fixation on this one, it is appropriate to say a few words about Justice SCalia’s  broader claim: that his preferred method of substantive due process analysis, a method "that makes the traditions of our people paramount," is both more restrained and more facilitative of democracy than the method I have outlined. Colorful as it is, Justice Scalia’s critique does not have nearly as much force as does his rhetoric. His theory of substantive due process, moreover, comes with its own profound difficulties.
      Although Justice Scalia aspires to an "objective," "neutral" method of substantive due process analysis, is actual method is nothing of the sort. Under the "historically focused" approach he advocates,  numerous threshold questions arise before one ever gets to the history. At what level of generality should one frame the liberty interest in  question What does it mean for a right to be "'deeply rooted in this Nation's history and tradition,'" By what standard will that proposition be tested? Which types of sources will count, and how will those sources be weighed and aggregated? There is no objective, neutral answer to these questions. There is not even a theory -- at least, Justice Scalia  provides none -- of how to go about answering them.
     Nor is there any escaping Palko, it seems. To qualify for substantive due process protection, Justice Scalia has stated, an asserted liberty right must be not only deeply rooted in American tradition, "but it must also be implicit in the concept of ordered liberty." Applying the latter, Palko-derived half of that test requires precisely the sort of reasoned judgment -- the same multifaceted evaluation of the right's contours and consequences -- that Justice Scalia  mocks in his concurrence today.
      So does applying the first half. It is hardly a novel insight that history is not an objective science, and that its use can therefore  point in any direction the judges favor," Yet 21 years after the point was brought to his attention by Justice Brennan, Justice Scalia  remains "oblivious to the fact that [the concept of 'tradition'] can be as malleable and elusive as 'liberty' itself." Even when historical analysis is focused on a discrete proposition, such as the original public meaning of the Second Amendment, the evidence often points in different directions. The historian must choose which pieces to credit and which to discount, and then must try to assemble them into a coherent whole. In Heller, Justice Scalia preferred to rely on sources created much earlier and later in time than the Second Amendment itself, (consulting late 19th-century treatises to ascertain how Americans would have read the Amendment's preamble in 1791); I focused more closely on sources contemporaneous with the Amendment's drafting and ratification. No  mechanical yardstick can measure which of us was correct, either with respect to the materials we chose to privilege or the insights we gleaned from them.
      The malleability and elusiveness of history increase exponentially when we move from a pure question of original meaning, as in Heller, to Justice Scalia’s  theory of substantive due process. At least with the former sort of question, the judge can focus on a single legal provision; the temporal scope of the inquiry is (or should be) relatively bounded; and there is substantial agreement on what sorts of authorities merit consideration. With Justice Scalia’s approach to substantive due process, these guideposts all fall away. The judge must canvas the entire landscape of  American law as it has evolved through time, and perhaps older laws as well, see, e.g., Lawrence, 539 U.S., at 596 (Scalia J., dissenting) (discussing "'ancient roots'" of proscriptions against sodomy (quoting Bowers v. Hardwick, 478 U.S. 186, 192 (1986)), pursuant to a standard (deeply rootedness) that has never been defined. In conducting this rudderless, panoramic tour of American legal history, the judge has more than ample opportunity to "look over the heads of the crowd and pick out [his] friends," Roper v. Simmons, 543 U.S. 551, 617 (2005) (Scalia, dissenting).
      My point is not to criticize judges' use of history in general or to suggest that it always generates indeterminate answers; I have already emphasized that historical study can discipline as well as enrich substantive due process analysis. My point is simply that Justice Scalia’s defense of his method, which holds out objectivity and restraint as its cardinal -- and, it seems, only -- virtues, is unsatisfying on its own terms. For a limitless number of subjective judgments may be smuggled into his historical analysis. Worse, they may be buried in the analysis. At least with my approach, the judge's cards are laid  on the table for all to see, and to critique. The judge must exercise judgment, to be sure. When answering a constitutional question to which the text provides no clear answer, there is always some amount of discretion; our constitutional system has always depended on judges' filling in the document's vast open spaces. But there is also transparency.
     Justice Scalia’s approach is even less restrained in another sense: It would effect a major break from our case law outside of the "incorporation" area. Justice Scalia does not seem troubled by the fact that his method is largely inconsistent with the Court's canonical substantive due process decisions, ranging from Meyer, 262 U.S. 390, and Pierce, 268 U.S. 510, in the 1920's, to Griswold, 381 U.S. 479, in the 1960's, to Lawrence, 539 U.S. 558, in the 2000's. To the contrary, he seems to embrace this dissonance. My method seeks to synthesize dozens of cases on which the American people have relied for decades. Justice Scalia’s  method seeks to vaporize them. So I am left to wonder, which of us is more faithful to this Nation's constitutional history? And which of us is more faithful to the values and commitments of the American people, as they stand today? In 1967, when the Court held in Loving, 388 U.S. 1, that adults have a liberty-based as well as equality-based right to wed persons of another race, interracial marriage was hardly "deeply rooted" in American tradition. Racial segregation and subordination were deeply rooted. The Court's substantive due process holding was nonetheless correct -- and we should be wary of any interpretive theory that implies, emphatically, that it was not.
      Which leads me to the final set of points I wish to make: Justice Scalia’s  method invites not only bad history, but also bad constitutional law. As I have already explained, in evaluating a claimed liberty interest (or any constitutional claim for that matter), it makes perfect sense to give history significant weight: Justice Scalia’s position is closer to my own than he apparently feels comfortable acknowledging. But it makes little sense to give history dispositive weight in every case. And it makes especially little sense to answer questions like whether the right to bear arms is "fundamental" by focusing only on the past, given that both the practical significance  and the public understandings of such a right often change as society changes. What if the evidence had shown that, whereas at one time firearm possession contributed substantially to personal liberty and safety, nowadays it contributes nothing, or even tends to undermine them? Would it still have been reasonable to constitutionalize the right?

      The concern runs still deeper. Not only can historical views be less than completely clear or informative, but they can also be wrong. Some notions that many Americans deeply believed to be true, at one time, turned out not to be true. Some practices that many Americans believed to be consistent with the Constitution's guarantees of liberty and equality, at one time, turned out to be inconsistent with them. The fact that we have a written Constitution does not consign this Nation to a static legal existence. Although we should always "pa[y] a decent regard to the opinions of former times," it "is not the glory of the people of America" to have "suffered a blind veneration for antiquity." The Federalist No. 14, p. 99, 104 (C. Rossiter ed. 1961) (J. Madison). It is not the role of federal judges to be amateur historians. And it is not fidelity to the Constitution to ignore its use of deliberately capacious language, in an effort to transform foundational legal commitments into narrow rules of decision.
     As for "the democratic process," a method that looks exclusively to history can easily do more harm than good. Just consider this case. The net result of Justice Scalia’s  supposedly objective analysis is to vest federal judges -- ultimately a majority of the judges on this Court -- with unprecedented lawmaking powers in an area in which they have no special qualifications, and in which the give-and-take of the political process has functioned effectively for decades. Why this "intrudes much less upon the democratic process," ante, at 14, than an approach that would defer to the democratic process on the regulation of firearms is, to say the least, not self-evident. I cannot even tell what, under Justice Scalia’s view, constitutes an "intrusion."
     It is worth pondering, furthermore, the vision of democracy that underlies Justice Scalia’s s critique. Because very few of us would welcome a system in which majorities or powerful interest groups always get their way. Under our constitutional scheme, I would have thought that a judicial approach to liberty claims such as the one I have outlined -- an approach that investigates both the intrinsic nature of the claimed interest and the practical significance of its judicial enforcement, that is transparent in its reasoning and sincere in its effort to incorporate constraints, that is guided by history but not beholden to it, and that is willing to protect some rights even if they have not already received uniform protection from the elected branches -- has the capacity to improve, rather than "[im]peril," our democracy. It all depends on judges' exercising careful, reasoned judgment. As it always has, and as it always will.
       The fact that the right to keep and bear arms appears in the Constitution should not obscure the novelty of the Court's decision to enforce that right against the States. By its terms, the Second Amendment does not apply to the States; read properly, it does not even apply to individuals outside of the militia context. The Second Amendment was adopted to protect the States from federal encroachment. And the Fourteenth Amendment has never been understood by the Court to have "incorporated" the entire Bill of Rights.  There was nothing foreordained about today's outcome.
      Although the Court's decision in this case might be seen as a mere adjunct to its decision in Heller, the consequences could prove far more destructive -- quite literally -- to our Nation's communities and to our constitutional structure. Thankfully, the Second Amendment right identified in Heller and its newly minted Fourteenth Amendment analogue are limited, at least for now, to the home. But neither the "assurances" provided by the plurality, nor the many historical sources cited in its opinion should obscure the reality that today's ruling marks a dramatic change in our law -- or that the Justices who have joined it have brought to bear an awesome amount of discretion in resolving the legal question presented by this case.
       I would proceed more cautiously. For the reasons set out at length above, I cannot accept either the methodology the Court employs or the conclusions it draws. Although impressively argued, the majority's decision to overturn more than a century of Supreme Court precedent and to unsettle a much longer tradition of state practice is not, in my judgment, built "upon respect for the teachings of history, solid recognition of the basic values that underlie our society, and wise appreciation of the great roles that the doctrines of federalism and separation of powers have played in establishing and preserving American freedoms." 


Breyer, J. with whom Ginsburg, J. and Sotomayor, J. join dissenting

In my view, Justice Stevens has demonstrated that the Fourteenth Amendment's guarantee of "substantive due process" does not include a general right to keep and bear firearms for purposes of private self-defense. As he argues, the Framers did not write the Second Amendment with this objective in view. Unlike other forms of substantive liberty, the carrying of arms for that purpose often puts others' lives at risk. And the use of arms for private self-defense does not warrant federal constitutional protection from state regulation. 
     The Court, however, does not expressly rest its opinion upon "substantive due process" concerns. Rather, it directs its attention to this Court's "incorporation" precedents and  asks whether the Second Amendment right to private self-defense is "fundamental" so that it applies to the States through the Fourteenth Amendment. I shall therefore separately consider the question of "incorporation." I can find nothing in the Second Amendment's text, history, or underlying rationale that could warrant characterizing it as "fundamental" insofar as it seeks to protect the keeping and bearing of arms for private self-defense purposes. Nor can I find any justification for interpreting the Constitution as transferring ultimate regulatory authority over the private uses of firearms from democratically elected legislatures to courts or from the States to the Federal Government. I therefore conclude that the Fourteenth Amendment does not "incorporate" the Second Amendment's right "to keep and bear Arms." And I consequently dissent.
      The Second Amendment says: "A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed." Two years ago, in District of Columbia v. Heller, the Court rejected the pre-existing judicial consensus that the Second Amendment   was primarily concerned with the need to maintain a "well regulated Militia." Although the Court acknowledged that "the threat that the new Federal Government would destroy the citizens' militia by taking away their arms was the reason that right . . . was codified in a written Constitution," the Court asserted that "individual self defense . . . was the central component of the right itself."  The Court went on to hold that the Second Amendment restricted Congress' power to regulate handguns used for self-defense, and the Court found unconstitutional the District of Columbia's ban on the possession of handguns in the home. 
      The Court based its conclusions almost exclusively upon its reading of history. But the relevant history in Heller was far from clear: Four dissenting Justices disagreed with the majority's historical analysis. And subsequent scholarly writing reveals why disputed history provides treacherous ground on which to build decisions written by judges  who are not expert at history.
     Since Heller, historians, scholars, and judges have continued to express the view that the Court's historical account was flawed. See, e.g., Konig, Why the Second Amendment Has a Preamble: Original Public Meaning and the Political Culture of Written Constitutions in Revolutionary America, 56 UCLA L. Rev. 1295 (2009); Finkelman, It Really Was About a Well Regulated Militia, 59 Syracuse L. Rev. 267 (2008); P. Charles, The Second Amendment: The Intent and Its Interpretation by the States and the Supreme Court (2009); Merkel, The District of Columbia v. Heller and Antonin Scalia's Perverse Sense of Originalism, 13 Lewis & Clark L. Rev. 349 (2009); Kozuskanich, Originalism in a Digital Age: An Inquiry into the Right to Bear Arms, 29 J. Early Republic 585 (2009); Cornell, St. George Tucker's Lecture Notes, the Second Amendment, and Originalist Methodology, 103 Nw. U. L. Rev. 1541 (2009); Posner, In Defense of Looseness: The Supreme Court and Gun Control, New Republic, Aug. 27, 2008, pp. 32-35; see also Epstein, A Structural Interpretation of the Second Amendment: Why Heller is (Probably) Wrong on Originalist Grounds, 59 Syracuse L. Rev. 171 (2008).
      Consider as  an example of these critiques an amici brief filed in this case by historians who specialize in the study of the English Civil Wars. They tell us that Heller misunderstood a key historical point. (filed by 21 professors at leading universities in the United States, United Kingdom, and Australia). Heller's conclusion that "individual self-defense" was "the central component" of the Second Amendment's right "to keep and bear Arms" rested upon its view that the Amendment "codified a pre-existing right" that had "nothing whatever to do with service in a militia." That view in turn rested in significant part upon Blackstone having described the right as "'the right of having and using arms for self-preservation and defence,'" which reflected the provision in the English Declaration of Right of 1689 that gave the King's Protestant "'subjects'" the right to "'have Arms for their defence suitable to their Conditions, and as allowed by law.'" The Framers, said the majority, understood that right "as permitting a citizen to 'repe[l] force by force' when 'the intervention of society in his behalf, may be too late to prevent an injury.'" 
        The historians now tell us, however, that the right to which Blackstone referred had, not nothing, but everything, to do with the militia. As properly understood at the time of the English Civil Wars, the historians claim, the right to bear arms "ensured that Parliament had the power" to arm the citizenry: "to defend the realm" in the case of a foreign enemy, and to "secure the right of 'self-preservation,'" or "self-defense," should "the sovereign usurp the English Constitution." Thus, the Declaration of Right says that private persons can possess guns only "as allowed by law." Moreover, when Blackstone referred to "'the right of having and using arms for self-preservation and defence,'" he was referring to the right  of the people "to take part in the militia to defend their political liberties," and to the right of Parliament (which represented the people) to raise a militia even when the King sought to deny it that power. Nor can the historians find any convincing reason to believe that the Framers had something different in mind than what Blackstone himself meant. The historians concede that at least one historian takes a different position,  but the Court, they imply, would lose a poll taken among professional historians of this period, say, by a vote of 8 to 1.

       If history, and history alone, is what matters, why would the Court not now reconsider Heller in light of these more recently published historical views? At the least, where Heller's historical foundations are so uncertain, why extend its applicability?
     My aim in referring to this history is to illustrate the reefs and shoals that lie in wait for those nonexpert judges who place virtually determinative weight upon historical considerations. In my own view, the Court should not look to history alone but to other factors as well -- above all, in cases where the history is so unclear that the experts themselves strongly disagree. It should, for example, consider the basic values that underlie a constitutional provision and their contemporary significance. And it should examine as well the relevant consequences and practical justifications that might, or might not, warrant removing an important question from the democratic decisionmaking process. 
      In my view, taking Heller as a given, the Fourteenth Amendment does not  incorporate the Second Amendment right to keep and bear arms for purposes of private self-defense. Under this Court's precedents, to incorporate the private self-defense right the majority must show that the right is, e.g., "fundamental to the American scheme of justice," Duncan v. Louisiana, 391 U.S. 145, 149 (1968). The majority here, like that in Heller, relies almost exclusively upon history to make the necessary showing. Ante, at 20-33. But to do so for incorporation purposes is both wrong and dangerous. As Justice Stevens  points out, our society has historically made mistakes -- for example, when considering certain 18th- and 19th-century property rights to be fundamental. Ante, at 19 (dissenting opinion). And in the incorporation context, as elsewhere, history often is unclear about the answers. 
      Accordingly, this Court, in considering an incorporation question, has never stated that the historical status of a right is the only relevant consideration. Rather, the Court has either explicitly or implicitly made clear in its opinions that the right in question has remained fundamental over time. See, e.g., Apodaca v. Oregon, 406 U.S. 404, 410 (1972) (plurality opinion) (stating that the incorporation "inquiry must focus upon the function served" by the right in question in "contemporary society" (emphasis added)); Duncan v. Louisiana, 391 U.S. 145, 154 (1968) (noting that the right in question "continues to receive strong support"); Klopfer v. North Carolina, 386 U.S. 213, 226 (1967) (same). And, indeed, neither of the parties before us in this case has asked us to employ the majority's history-constrained approach.
      I thus think it proper, above all where history provides no clear answer, to look to other factors in considering whether a right is sufficiently "fundamental" to remove it from the political process in every State. I would include among those factors the nature of the right; any contemporary disagreement about whether the right is fundamental; the extent to which incorporation will further other, perhaps more basic, constitutional aims; and the extent to which incorporation will advance or hinder the Constitution's structural aims, including its division of powers among different governmental institutions (and the people as well). Is incorporation needed, for example, to further the Constitution's effort to ensure that the government treats each individual with equal respect? Will it help maintain the democratic form of government that the Constitution foresees? In a word, will incorporation prove consistent, or inconsistent, with the Constitution's efforts to create governmental institutions well suited to the carrying out of its constitutional promises?

      Finally, I would take account of the Framers' basic reason for believing the Court ought to have the power of judicial review. Alexander Hamilton feared granting that power to Congress alone, for he feared that Congress, acting as judges, would not overturn as unconstitutional a popular statute that it had recently enacted, as legislators. The Federalist No. 78, p. 405 (G. Carey & J. McClellan eds. 2001) (A. Hamilton) ("This independence  of the judges is equally requisite to guard the constitution and the rights of individuals from the effects of those ill humours, which" can, at times, lead to "serious oppressions of the minor part in the community"). Judges, he thought, may find it easier to resist popular pressure to suppress the basic rights of an unpopular minority. That being so, it makes sense to ask whether that particular comparative judicial advantage is relevant to the case at hand. 
      How do these considerations apply here? For one thing, I would apply them only to the private self-defense right directly at issue. After all, the Amendment's militia-related purpose is primarily to protect States from federal regulation, not to protect individuals from militia-related regulation.  Moreover, the Civil War Amendments, the electoral process, the courts, and numerous other institutions today help to safeguard the States and the people from any serious threat of federal tyranny. How are state militias additionally  necessary? It is difficult to see how a right that, as the majority concedes, has "largely faded as a popular concern" could possibly be so fundamental that it would warrant incorporation through the Fourteenth Amendment. Hence, the incorporation of the Second Amendment cannot be based on the militia-related aspect of what Heller found to be more extensive Second Amendment rights.
    For another thing, as Heller concedes, the private self-defense right that the Court would incorporate has nothing to do with "the reason" the Framers "codified" the right to keep and bear arms "in a written Constitution." Heller immediately adds that the self-defense right was nonetheless "the central component of the right." In my view, this is the historical equivalent of a claim that water runs uphill. But, taking it as valid, the Framers' basic reasons for including language in the Constitution would nonetheless seem more pertinent (in deciding about the contemporary importance of a right) than the particular scope 17th- or 18th-century listeners would have then assigned to the words they used. And examination of  the Framers' motivation tells us they did not think the private armed self-defense right was of paramount importance. See Amar, The Bill of Rights as a Constitution, 100 Yale L. J. 1131, 1164 (1991) ("[T]o see the [Second] Amendment as primarily concerned with an individual right to hunt, or protect one's home," would be "like viewing the heart of the speech and assembly clauses as the right of persons to meet to play bridge").                                                                                     
      Further, there is no popular consensus that the private self-defense right described in Heller is fundamental. The plurality suggests that two amici briefs filed in the case show such a consensus, but, of course, numerous amici briefs have been filed opposing incorporation as well. Moreover, every State regulates firearms extensively, and public opinion is sharply divided on the appropriate level of regulation. Much of this disagreement rests upon empirical considerations. One side believes the right essential to  protect the lives of those attacked in the home; the other side believes it essential to regulate the right in order to protect the lives of others attacked with guns. It seems unlikely that definitive evidence will develop one way or the other. And the appropriate level of firearm regulation has thus long been, and continues to be, a hotly contested matter of political debate. 
     Moreover, there is no reason here to believe that incorporation of the private self-defense right will further any other or broader constitutional objective. We are aware of no argument that gun-control regulations target or are passed with the purpose of targeting "discrete and insular minorities." Nor will incorporation help to assure equal respect for individuals. Unlike the First Amendment's rights of free speech, free press, assembly, and petition, the private self-defense right does not comprise  a necessary part of the democratic process that the Constitution seeks to establish. Unlike the First Amendment's religious protections, the Fourth Amendment's protection against unreasonable searches and seizures, the Fifth and Sixth Amendments' insistence upon fair criminal procedure, and the Eighth Amendment's protection against cruel and unusual punishments, the private self-defense right does not significantly seek to protect individuals who might otherwise suffer unfair or inhumane treatment at the hands of a majority. Unlike the protections offered by many of these same Amendments, it does not involve matters as to which judges possess a comparative expertise, by virtue of their close familiarity with the justice system and its operation. And, unlike the Fifth Amendment's insistence on just compensation, it does not involve a matter where a majority might unfairly seize for itself property belonging to a minority.
     Finally, incorporation of the right will work a significant disruption in the constitutional allocation of decisionmaking authority, thereby interfering with the Constitution's ability to further its objectives.
      First, on any reasonable accounting, the incorporation of the right recognized in Heller would amount to a significant incursion on a traditional and important area of state concern, altering the constitutional relationship between the States and the Federal Government. Private gun regulation is the quintessential exercise of a State's "police power" -- i.e., the power to "protec[t] . . . the lives, limbs, health, comfort, and quiet of all persons, and the protection of all property within the State," by enacting "all kinds of restraints and burdens" on both "persons and property." The Court has long recognized that the Constitution grants the States special authority to enact laws pursuant to this power. A decade ago, we wrote that there is "no better example of the police power" than "the suppression of violent crime." And examples in which the Court has deferred to state legislative judgments in respect to the exercise of the police power are legion.                    
     Second, determining the constitutionality of a particular state gun law requires finding answers to complex empirically based questions of a kind that legislatures are better able than courts to make. And it may require this kind of analysis in virtually every case.
     Government regulation of the right to bear arms normally embodies a judgment that the regulation will help save lives. The determination whether a gun regulation is constitutional would thus almost always require the weighing of the constitutional right to bear arms against the "primary concern of every government -- a concern for the safety and indeed the lives of its citizens." With respect to other incorporated rights, this sort of inquiry is sometimes present. But here, this inquiry -- calling for the fine tuning of protective rules -- is likely to be part of a daily judicial diet.
       Given the competing interests, courts will have to try to answer empirical questions of a particularly difficult kind. Suppose, for example, that after a gun regulation's adoption the murder rate went up. Without the gun regulation would the murder rate have risen even faster? How is this conclusion affected by the local recession which has left numerous people unemployed? What about budget cuts that led to a downsizing of the police force? How effective was that police force to begin with? And did the regulation simply take guns from those who use them for lawful purposes without affecting their possession by criminals?
      Consider too that countless gun regulations of many shapes and sizes are in place in every State and in many local communities. Does the right to possess weapons for self-defense extend outside the home? To the car? To work? What sort of guns are necessary for self-defense? Handguns? Rifles? Semiautomatic weapons? When is a gun semi-automatic? Where are different kinds of weapons likely needed? Does time-of-day matter? Does the presence of a child in the house matter? Does the presence of a convicted felon in the house matter? Do police need special rules permitting patdowns designed to find guns? When do registration requirements become severe to the point that they amount to an unconstitutional ban? Who can possess guns and of what kind? Aliens? Prior drug offenders? Prior alcohol abusers? How would the right interact with a state or local government's ability to take special measures during, say, national security emergencies? As the questions suggest, state and local gun regulation can become highly complex, and these "are only a few uncertainties that quickly come to mind." 
     The difficulty of finding answers to these questions is exceeded only by the importance of doing so. Firearms cause well over 60,000 deaths and injuries in the United States each year. Those who live in urban areas, police officers, women, and children, all may be particularly at risk. And gun regulation may save their lives. Some experts have calculated, for example, that Chicago's handgun ban has saved several hundred lives, perhaps close to 1,000, since it was enacted in 1983. Other experts argue that stringent gun regulations "can help protect police officers operating on the front lines against gun violence," have reduced homicide rates in Washington, D. C., and Baltimore, and have helped to lower New York's crime and homicide rates.
      At the same time, the opponents of regulation cast doubt on these studies. And who is right? Finding out may require interpreting studies that are only indirectly related to a particular regulatory statute, say one banning handguns in the home. Suppose studies find more accidents and suicides where there is a handgun in the home than where there is a long gun in the home or no gun at all? To what extent do such studies justify a ban? What if opponents of the ban put forth counter studies?
       In answering such questions judges cannot simply refer to judicial homilies, such as Blackstone's 18th-century perception that a man's home is his castle. Nor can the plurality so simply reject, by mere assertion, the fact that "incorporation will require judges to assess the costs and benefits of firearms restrictions." How can the Court assess the strength of the government's regulatory interests without addressing issues of empirical fact? How can the Court determine if a regulation is appropriately tailored without considering its impact? And how can the Court determine if there are less restrictive alternatives without considering what will happen if those alternatives are implemented?
       Perhaps the Court could lessen the difficulty of the mission it has created for itself by adopting a jurisprudential approach similar to the many state courts that administer a state constitutional right to bear arms.  But the Court has not yet done so. Rather, the Court has haphazardly created a few simple rules, such as that it will not touch "prohibitions on the possession of firearms by felons and the mentally ill," "laws forbidding the carrying of firearms in sensitive places such as schools and government buildings," or "laws imposing conditions and qualifications on the commercial sale of arms." But why these rules and not others? Does the Court know that these regulations are justified by some special gun-related risk of death? In fact, the Court does not know. It has simply invented rules that sound sensible without being able to explain why or how Chicago's handgun ban is different.
        The fact is that judges do not know the answers to the kinds of empirically based questions that will often determine the need for particular forms of gun regulation. Nor do they have readily available "tools" for finding and evaluating the technical material submitted by others. Judges cannot easily make empirically based predictions; they have no way to gather and evaluate the data required to see if such predictions are accurate; and the nature of litigation and concerns about stare decisis further make it difficult for judges to change course if predictions prove inaccurate. Nor can judges rely upon local community views and values when reaching judgments in circumstances where prediction is difficult because the basic facts are unclear or unknown.
      At the same time, there is no institutional need to send judges off on this "mission-almost-impossible." Legislators are able to "amass the stuff of actual experience and cull conclusions from it." They are far better suited than judges to uncover facts and to understand their relevance. And legislators, unlike Article III judges, can be held democratically responsible for their empirically based and value-laden conclusions. We have thus repeatedly affirmed our preference for "legislative not judicial solutions" to this kind of problem, just  as we have repeatedly affirmed the Constitution's preference for democratic solutions legislated by those whom the people elect.
       In New State Ice Co. v. Liebmann, 285 U.S. 262, 310-311 (1932), Justice Brandeis stated in dissent:

"Some people assert that our present plight is due, in part, to the limitations set by courts upon experimentation in the fields of social and economic science; and to the discouragement to which proposals for betterment there have been subjected otherwise. There must be power in the States and the Nation to remould, through experimentation, our economic practices and institutions to meet changing social and economic needs. I cannot believe that the framers of the Fourteenth Amendment, or the States which ratified it, intended to deprive us of the power to correct [the social problems we face]."


There are 50 state legislatures. The fact that this Court may already have refused to take this wise advice with respect to Congress in Heller is no reason to make matters worse here.
     Third, the ability of States to reflect local preferences and conditions -- both key virtues of federalism -- here has particular importance. The incidence of gun ownership varies substantially  as between crowded cities and uncongested rural communities, as well as among the different geographic regions of the country. Thus, approximately 60% of adults who live in the relatively sparsely populated Western States of Alaska, Montana, and Wyoming report that their household keeps a gun, while fewer than 15% of adults in the densely populated Eastern States of Rhode Island, New Jersey, and Massachusetts say the same.

    The nature of gun violence also varies as between rural communities and cities. Urban centers face significantly greater levels of firearm crime and homicide, while rural communities have proportionately greater problems with nonhomicide gun deaths, such as suicides and accidents. And idiosyncratic local factors can lead to two cities finding themselves in dramatically different circumstances: For example, in 2008, the murder rate was 40 times higher in New Orleans than it was in Lincoln, Nebraska.
      It is thus unsurprising that States and local communities have historically differed about the need for gun regulation as well as about its proper level. Nor is it surprising that "primarily, and historically," the law has treated the exercise of police powers, including  gun control, as "matter[s] of local concern." 
      Fourth, although incorporation of any right removes decisions from the democratic process, the incorporation of this particular right does so without strong offsetting justification -- as the example of Oak Park's handgun ban helps to show. See Oak Park, Ill., Municipal Code, Section 27-2-1 (1995). Oak Park decided to ban handguns in 1983, after a local attorney was shot to death with a handgun that his assailant had smuggled into a courtroom in a blanket. A citizens committee spent months gathering information about handguns.  It secured 6,000 signatures from community residents in support of a ban. And the village board enacted a ban into law. 
     Subsequently, at the urging of ban opponents the Board held a community referendum on the matter.  The citizens committee argued strongly in favor of the ban.  It pointed out that most guns owned in Oak Park were handguns and that handguns were misused more often than citizens used them in self-defense. The ban opponents argued just as strongly to the contrary. Ibid. The public decided to keep the ban by a vote of 8,031 to 6,368.  And since that time, Oak Park now tells us, crime has decreased and the community has seen no accidental handgun deaths. 
      Given the empirical and local value-laden nature of the questions that lie at the heart of the issue, why, in a Nation whose Constitution foresees democratic decision-making, is it so fundamental a matter as to require taking that power from the people? What is it here that the people did not know? What is it that a judge knows better?
       In sum, the police power, the superiority of legislative decisionmaking, the need for local decisionmaking, the comparative desirability of democratic decisionmaking, the lack of a manageable judicial standard, and the life-threatening harm that may flow from striking down regulations all argue against incorporation. Where the incorporation of other rights has been at issue, some of these problems have arisen. But in this instance all these problems are present, all at the same time, and all are likely to be present in most, perhaps nearly all, of  the cases in which the constitutionality of a gun regulation is at issue. At the same time, the important factors that favor incorporation in other instances -- e.g., the protection of broader constitutional objectives -- are not present here. The upshot is that all factors militate against incorporation -- with the possible exception of historical factors.
      I must, then, return to history. The plurality, in seeking to justify incorporation, asks whether the interests the Second Amendment protects are "'deeply rooted in this Nation's history and tradition.'"  It looks to selected portions of the Nation's history for the answer. And it finds an affirmative reply.
       As I have made clear, I do not believe history is the only pertinent consideration. Nor would I read history as broadly as the majority does. In particular, since we here are evaluating a more particular right -- namely, the right to bear arms for purposes of private self-defense -- general historical references to the "right to keep and bear arms" are not always helpful. Depending upon context, early historical sources may mean to refer to  a militia-based right -- a matter of considerable importance 200 years ago -- which has, as the majority points out, "largely faded as a popular concern." There is no reason to believe that matters of such little contemporary importance should play a significant role in answering the incorporation question. Wolf v. Colorado, 338 U.S. 25, 27 (1949) (incorporation must take into account "the movements of a free society" and "the gradual and empiric process of inclusion and exclusion" (internal quotation marks omitted. That said, I can find much in the historical record that shows that some Americans in some places at certain times thought it important to keep and bear arms for private self-defense. For instance, the reader will see that many States have constitutional provisions protecting gun possession. But, as far as I can tell, those provisions typically do no more than guarantee that a gun regulation will be a reasonable police power regulation. It is thus altogether unclear whether such provisions would prohibit cities such as Chicago from enacting laws, such as the law before us, banning handguns. The majority, however, would incorporate a right that is likely inconsistent with Chicago's law; and the majority would almost certainly strike down that law.                                                                                 
     Thus, the specific question before us is not whether there are references to the right to bear arms for self-defense throughout this Nation's history -- of course there are -- or even whether the Court should incorporate a simple constitutional requirement that firearms regulations not unreasonably burden the right to keep and bear arms, but rather whether there is a consensus that so substantial a private self-defense right as the one described in Heller applies to the States. On this question, the reader will have to make up his or her own mind about the historical record that I describe in part below. In my view, that record is insufficient to say that the right to bear arms for private self-defense, as explicated by Heller, is fundamental in the sense relevant to the incorporation inquiry. As the evidence below shows, States and localities have consistently enacted firearms regulations, including regulations similar to those at issue here, throughout our Nation's history. Courts have repeatedly upheld such regulations. And it is, at the very least, possible, and perhaps likely, that incorporation will impose on every, or nearly every, State a different right to bear arms than they currently recognize -- a right that threatens to destabilize settled state legal principles.  
     I thus cannot find a historical consensus with respect to whether the right described by Heller is "fundamental" as our incorporation cases use that term. Nor can I find sufficient historical support for the majority's conclusion that that right is "deeply rooted in this Nation's history and tradition." Instead, I find no more than ambiguity and uncertainty that perhaps even expert historians would find difficult to penetrate. And a historical record that is so ambiguous cannot itself provide an adequate basis for incorporating a private right of self-defense and applying it against the States.
     The opinions in Heller collect much of the relevant 18th-century evidence. In respect to the relevant question -- the "deeply rooted nature" of a right to keep and bear arms for purposes of private self-defense -- that evidence is inconclusive, particularly when augmented as follows:
      First,  as I have noted earlier in this opinion, and Justice Stevens argued in dissent, the history discussed in Heller shows that the Second Amendment was enacted primarily for the purpose of protecting militia-related rights. Many of the scholars and historians who have written on the subject apparently agree. 
      Second, historians now tell us that the right to which Blackstone referred, an important link in the Heller majority's historical argument, concerned the right of Parliament (representing the people) to form a militia to oppose a tyrant (the King) threatening to deprive the people of their traditional liberties (which did not include an unregulated right to possess guns). Thus, 18th-century language referring to a "right to keep and bear arms" does not ipso facto refer to a private right of self-defense -- certainly not unambiguously so. 
       Third, scholarly articles indicate that firearms were heavily regulated at the time of the framing -- perhaps more heavily regulated than the Court in Heller believed. For example, one scholar writes that "[h]undreds of individual statutes regulated the possession and use of guns in colonial and early national America." Among these statutes was a ban on the private firing of weapons in Boston, as well as comprehensive restrictions on similar conduct in Philadelphia and New York. See Acts and Laws of Massachusetts, p. 208 (1746); 5 J. Mitchell, & H. Flanders, Statutes at Large of Pennsylvania From 1682 to 1801, pp. 108-109 (1898); 4 Colonial Laws of New York ch. 1233, p. 748 (1894); see also Churchill, supra, at 162-163 (discussing bans on the shooting of guns in Pennsylvania and New York).
     Fourth, after the Constitution was adopted, several States continued to regulate firearms possession by, for example, adopting rules that would have prevented the carrying of loaded firearms in the city. Scholars have thus concluded that the primary Revolutionary era limitation on a State's police power to regulate guns appears to be only that regulations were "aimed  at a legitimate public purpose" and "consistent with reason."                                                                                                                                   

      I would also augment the majority's account of the nineteenth century  period as follows: 
First, additional States began to regulate the discharge of firearms in public places. Second, States began to regulate the possession of concealed weapons, which were both popular and dangerous. See, e.g., C. Cramer, Concealed Weapon Laws of the Early Republic 143-152 (1999) (collecting examples); see also 1837-1838 Tenn. Pub. Acts ch. 137, pp. 200-201 (banning the wearing, sale, or giving of Bowie knives); 1847 Va. Acts ch. 7, Section 8, p. 110, ("Any free person who shall habitually carry about his person, hidden from common observation, any pistol, dirk, bowie knife, or weapon of the like kind, from the use of which the death of any person might probably ensue, shall for every offense be punished by [a] fine not exceed fifty dollars").
     State  courts repeatedly upheld the validity of such laws, finding that, even when the state constitution granted a right to bear arms, the legislature was permitted to, e.g., "abolish" these small, inexpensive, "most dangerous weapons entirely from use," even in self-defense. Day v. State, 37 Tenn. 496, 500 (1857); see also, e.g., State v. Jumel, 13 La. Ann. 399, 400 (1858) (upholding concealed weapon ban because it "prohibited only a particular mode of bearing arms which is found dangerous to the peace of society"); State v. Chandler, 5 La. Ann. 489, 489-490 (1850) (upholding concealed weapon ban and describing the law as "absolutely necessary to counteract a vicious state of society, growing out of the habit of carrying concealed weapons"); State v. Reid, 1 Ala. 612, 616-617 (1840).


As for the  post-Civil War nineteenth century, it is important to read the majority's account with the following considerations in mind:
      First, the Court today properly declines to revisit our interpretation of the Privileges or Immunities Clause. The Court's case for incorporation must thus rest on the conclusion that the right to bear arms is "fundamental." But the very evidence that it advances in support  of the conclusion that Reconstruction-era Americans strongly supported a private self-defense right shows with equal force that Americans wanted African-American citizens to have the same rights to possess guns as did white citizens.  Here, for example is what Congress said when it enacted a Fourteenth Amendment predecessor, the Second Freedman's Bureau Act. It wrote that the statute, in order to secure "the constitutional right to bear arms . . . for all citizens," would assure that each citizen:

"shall have . . . full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal, including the constitutional right to bear arms, [by securing] . . . to . . . all the citizens of [every] . . . State or district without respect to race or color, or previous condition of slavery." Section 14, 14 Stat. 176-177.

      This sounds like an antidiscrimination provision. Another Fourteenth Amendment predecessor, the Civil Rights Act of 1866, also took aim at discrimination. See Section 1, 14 Stat. 27 (citizens of "every race and color, without regard to any previous condition of slavery or involuntary servitude . . . shall have the same right [to engage in various activities] and to full and equal benefit of all laws . . . as is enjoyed by white citizens"). And, of course, the Fourteenth Amendment itself insists that all States guarantee their citizens the "equal protection of the laws."
     There is thus every reason to believe that the fundamental concern of the Reconstruction Congress was the eradication of discrimination, not the provision of a new substantive right to bear arms free from reasonable state police power regulation. See, e.g., Brief for Municipal Respondents 62-69 (discussing congressional record evidence that Reconstruction Congress was concerned about discrimination). Indeed, why would those who wrote the Fourteenth Amendment have wanted to give such a right to Southerners who had so recently waged war against the North, and who continued to disarm and oppress recently freed African-American  citizens? Cf. Act of Mar. 2, 1867, Section 6, 14 Stat. 487 (disbanding Southern militias because they were, inter alia, disarming the freedmen).
      Second, firearms regulation in the later part of the 19th century was common. The majority is correct that the Freedmen's Bureau points to a right to bear arms, and it stands to reason, as the majority points out, that "[i]t would have been nonsensical for Congress to guarantee the . . . equal benefit of a . . . right that does not exist."  But the majority points to no evidence that there existed during this period a fundamental right to bear arms for private self-defense immune to the reasonable exercise of the state police power. See Emberton, The Limits of Incorporation: Violence, Gun Rights, and Gun Regulation in the Reconstruction South, 17 Stan. L. & Pol'y Rev. 615, 621-622 (2006) (noting that history shows that "nineteenth-century Americans" were "not opposed to the idea that the state should be able to control the use of firearms"). To the contrary, in the latter half of the 19th century, a number of state constitutions adopted or amended after the Civil War explicitly recognized the legislature's general ability to limit the right to bear arms. See Tex. Const., Art. I, Section 13 (1869) (protecting "the right to keep and bear arms," "under such regulations as the legislature may prescribe"); Idaho Const., Art. I, � 11 (1889) ("The people have the right to bear arms . . .; but the Legislature shall regulate the exercise of this right by law"); Utah Const., Art. I, Section 6 (1896) (same). And numerous other state constitutional provisions adopted during this period explicitly granted the legislature various types of regulatory power over firearms. See Brief for 
     Moreover, four States largely banned the possession of all nonmilitary handguns during this period. See 1879 Tenn. Pub. Acts ch. 186, Section 1 (prohibiting citizens from carrying "publicly or privately, any . . . belt or pocket pistol, revolver, or any kind of pistol, except the army or navy pistol, usually used in warfare, which shall be carried openly in the hand"); 1876 Wyo. Comp. Laws ch. 52, Section 1 (forbidding "concealed or ope[n]" bearing of "any fire arm or other deadly weapon, within the limits of any city, town or village"); Ark. Act of Apr. 1, 1881, ch. 96,  Section 1 (prohibiting the "wear[ing] or carry[ng]" of "any pistol . . . except such pistols as are used in the army or navy," except while traveling or at home); Tex. Act of Apr. 12, 1871, ch. 34 (prohibiting the carrying of pistols unless there are "immediate and pressing" reasonable grounds to fear "immediate and pressing" attack or for militia service). Fifteen States banned the concealed carry of pistols and other deadly weapons.  And individual municipalities enacted stringent gun controls, often in response to local conditions -- Dodge City, Kansas, for example, joined many western cattle towns in banning the carrying of pistols and other dangerous weapons in response to violence accompanying western cattle drives. D. Courtwright, The Cowboy Subculture, in Guns in America: A Reader 96 (J. Dizard et al. eds. 1999) (discussing how Western cattle towns required cowboys to "check" their guns upon entering town).
     Further, much as they had during the period before the Civil War, state courts routinely upheld such restrictions. The Tennessee Supreme Court, in upholding a ban on possession of nonmilitary handguns and certain other weapons, summarized the Reconstruction understanding of the states' police power to regulate firearms:

"Admitting the right of self-defense in its broadest sense, still on sound principle every good citizen is bound to yield his preference as to the means to be used, to the demands of the public good; and where certain weapons are forbidden to be kept or used by the law of the land, in order to the prevention of [sic] crime -- a great public end -- no man can be permitted to disregard this general end, and demand of the community the right, in order to gratify his whim or willful desire to use a particular weapon in his particular self-defense. The law allows ample means of self-defense, without the use of the weapons which we have held may be rightfully prescribed by this statute. The object being to banish these weapons from the community by an absolute prohibition for the prevention of crime, no man's particular safety, if such case could exist, ought to be allowed to defeat this end." Andrews v. State, 50 Tenn. 165, 188-189 (1871) (emphasis added).

     Although the majority does not discuss 20th- or 21st-century evidence concerning the Second Amendment at any length, I think that it is essential to consider the recent history of the right to bear arms for private self-defense when considering whether the right is "fundamental." To that end, many States now provide state constitutional protection for an individual's right to keep and bear arms. See Volokh, State Constitutional Rights to Keep and Bear Arms, 11 Tex. Rev. L. & Pol. 191, 205 (2006) (identifying over 40 States). In determining the importance of this fact, we should keep the following considerations in mind:
    First, by the end of the 20th century, in every State and many local communities, highly detailed and complicated regulatory schemes governed (and continue to govern) nearly every aspect of firearm ownership: Who may sell guns and how they must be sold; who may purchase guns and what type of guns may be purchased; how firearms must be stored and where they may be used; and so on. See generally Legal Community Against Violence, Regulating  Guns In America (2008).  Of particular relevance here, some municipalities ban handguns, even in States that constitutionally protect the right to bear arms. See Chicago, Ill., Municipal Code, Section  8-20-050(c) (2009); Oak Park, Ill., Municipal Code, Sections 27-2-1, 27-1-1 (1995); Toledo, Ohio, Municipal Code, ch. 549.25 (2010). Moreover, at least seven States and Puerto Rico ban assault weapons or semiautomatic weapons. See Cal. Penal Code Ann. Section 12280(b) (West Supp. 2009); Conn. Gen. Stat. Ann. Section 53-202c (2007); Haw. Rev. Stat. Section 134-8 (1993); Md. Crim. Law Code Ann. Section 4-303(a) (Lexis 2002); Mass. Gen. Laws, ch. 140, Section 131M (West 2006); N. J. Stat. Ann. Section 2C:39-5 (West Supp. 2010); N. Y. Penal Law Ann. Section 265.02(7) (West Supp. 2008); 25 Laws P. R. Ann. Section 456m (Supp. 2006); see also 18 U.S.C. Section 922(o) (federal machinegun ban).
    Thirteen municipalities do the same. See Albany, N. Y., City Code Section 193-16(A) (2005); Aurora, Ill., Code of Ordinances Section 29-49(a) (2009); Buffalo, N.  [Y., City Code Section 180-1(F) (2000); Chicago, Ill., Municipal Code Section 8-24-025(a) (2010); Cincinnati, Ohio, Municipal Code Section 708-37(a) (2008); Cleveland, Ohio, Codified Ordinances Section 628.03(a) (2008); Columbus, Ohio, City Code Section 2323.31 (2007); Denver, Colo., Municipal Code Section 38-130(e) (2008); Morton Grove, Ill., Village Code Section 6-2-3(A); N. Y. C. Admin. Code Section 10-303.1 (2009); Oak Park, Ill., Village Code Section 27-2-1 (2009); Rochester, N. Y., City Code Section 47-5(F) (2008); Toledo, Ohio, Municipal Code Section 549.23(a). And two States, Maryland and Hawaii, ban assault pistols. See Haw. Rev. Stat. Ann. Section 134-8; Md. Crim. Law Code Ann. Section 4-303 (Lexis 2002).
     Second, as I stated earlier, state courts in States with constitutions that provide gun rights have almost uniformly interpreted those rights as providing protection only against unreasonable regulation of guns. 
    When determining reasonableness those courts have normally adopted a highly deferential  attitude towards legislative determinations. There are only six cases in the 60 years before the article's publication striking down gun control laws: three that banned "the transportation of any firearms for any purpose whatsoever," a single "permitting law," and two as-applied challenges in "unusual circumstances." Hence, as evidenced by the breadth of existing regulations, States and local governments maintain substantial flexibility to regulate firearms -- much as they seemingly have throughout the Nation's history -- even in those States with an arms right in their constitutions.
     Although one scholar implies that state courts are less willing to permit total gun prohibitions, see Volokh, Implementing the Right to Keep and Bear Arms for Self-Defense: An Analytical Framework and a Research Agenda, 56 UCLA L. Rev. 1443, 1458 (2009), I am aware of no instances in the past 50 years in which a state court has struck down as unconstitutional a law banning a particular class of firearms. 
Indeed, state courts have specifically upheld as constitutional (under their state constitutions) firearms regulations that have included  handgun bans. See Kalodimos v. Village of Morton Grove, 103 Ill. 2d 483, 499, 470 N.E.2d 266, 273 (1984) (upholding a handgun ban because the arms right is merely a right "to possess some form of weapon suitable for self-defense or recreation"); Cleveland v. Turner, No. 36126, 1977 WL 201393, *5 (Ohio Ct. App., Aug. 4, 1977) (handgun ban "does not absolutely interfere with the right of the people to bear arms, but rather proscribes possession of a specifically defined category of handguns"); State v. Bolin 378 S. C. 96, 99, 662 S. E. 2d 38, 39 (2008) (ban on handgun possession by persons under 21 did not infringe arms right because they can "posses[s] other types of guns"). Thus, the majority's decision to incorporate the private self-defense right recognized in Heller threatens to alter state regulatory regimes, at least as they pertain to handguns.
     Third, the plurality correctly points out that only a few state courts, a "paucity" of state courts, have specifically upheld handgun bans.  But which state courts have struck them down? The absence of supporting information does not help the majority find support. Silence does not show or tend to show a consensus that a private self-defense right (strong enough to strike down a handgun ban) is "deeply rooted in this Nation's history and tradition."
     In sum, the Framers did not write the Second Amendment in order to protect a private right of armed self-defense. There has been, and is, no consensus that the right is, or was, "fundamental." No broader constitutional interest or principle supports legal treatment of that right as fundamental. To the contrary, broader constitutional concerns of an institutional nature argue strongly against that treatment.
     Moreover, nothing in 18th-, 19th-, 20th-, or 21st-century history shows a consensus that the right to private armed self-defense, as described in Heller, is "deeply rooted in this Nation's history or tradition" or is otherwise "fundamental." Indeed, incorporating the right recognized in Heller may change the law in many of the 50 States. Read in the majority's favor, the historical evidence is at most ambiguous. And, in the absence of any other support  for its conclusion, ambiguous history cannot show that the Fourteenth Amendment incorporates a private right of self-defense against the States.
Questions for Discussion
1. Why does Justice Alito conclude that the right to bear arms is  a fundamental right that is incorporated into the Fourteenth Amendment.                                                                              2. Can you explain why Justices Stevens and  Breyer disagree with Justice Alito?
3.  Justice Alito heavily relies on historical analysis to determine that the right to bear arms is a fundamental right. What evidence supports his conclusion? Why do Justices Stevens and Breyer question whether the Court should rely on history in determining whether there is a fundamental right to bear arms?

CHAPTER 12

IS THE DEFENDANT GUILTY OF BURGLARY OR GUILTY OF CRIMINAL TRESPASS?
    STATE V. CHATELAINE

      220 P.3d 41 (Ore. 2009)

Opinion By: Balmer 

Issue
Defendant was charged with, among other things, second-degree burglary arising out of an incident where he entered a vacant house that was for sale. An eyewitness testified that defendant had entered the house with a young-looking female companion, remained inside for approximately 45 minutes, and fled when police arrived. When apprehended, defendant appeared to be under the influence of a stimulant, and police found two lighters in his pockets. Eventually, defendant confessed to entering the house for the purpose of smoking marijuana with his younger companion. At trial, defendant moved for a judgment of acquittal, arguing that the state had failed to provide evidence, apart from his confession, that he had entered the house with intent to distribute a controlled substance to a minor, as alleged in the indictment. The trial court denied the motion and ultimately convicted defendant. Defendant appealed, and the Court of Appeals reversed.  We allowed review.                                                                                                                        Facts

At a little after 7:00 a.m., an eyewitness saw defendant and a young woman enter a vacant house that was for sale. Because the witness suspected that  the two individuals were not interested in buying the house and were not otherwise authorized to enter it, the witness called police and continued to watch the house for at least 45 minutes. No one left during that time. When the police arrived, shortly after 8:00 a.m., defendant fled out the front door of the house and ran away. Two officers pursued defendant, while another remained at the house and took defendant's companion into custody. According to one of the officers, the companion "had a really young look about her face," but was "[a]t least a teenager."
    After a lengthy chase and physical struggle, police, with the assistance of a canine unit, apprehended defendant.   One of the arresting officers testified that defendant "show[ed] all the classic signs of [being under   the influence of] some sort of stimulant": he "was real fidgety," seemed "really, really, extremely anxious," and "couldn't stop messing with his clothes." When asked whether defendant appeared to be under the influence of marijuana, the officer noted that he complained of cotton mouth and had bloodshot eyes, but opined that defendant had not used marijuana. The officers did not find drugs on defendant's person, in the backpack that he had been carrying, or in the house from which defendant had fled, but, as noted, they did find two lighters in defendant's pockets.
     Some time later, one of the officers interviewed defendant at the police station. When asked why he had gone into the house, defendant stated that "he hadn't been to sleep in quite a few days" and that he had wanted to smoke some marijuana to "calm down." Defendant admitted that he had not had permission to go into the house but stated that "[n]o one was around to say no." He also admitted that he had invited his female companion into the house and that, once inside, he had given her a marijuana "roach" to smoke. When asked how old his companion was, he replied "I don't know, young"; the officer asked him to guess, and defendant stated, "Maybe 18, maybe not."
      Based on that incident, defendant was charged with, among other things, second-degree burglary. The state's theory, as pleaded in the indictment, was that defendant had unlawfully entered the vacant house with intent to distribute a controlled substance to a minor therein. a  person commits second-degree burglary if the person "enters or remains in a building  with intent to commit a crime therein.  "[I]t is unlawful for any person to deliver a controlled substance to a person under 18 years of age." Defendant waived jury trial, and the case was tried to the court.
    At the close of the state's case, defendant moved for a judgment of acquittal, arguing that the state had failed to adequately corroborate defendant's confession under ORS 138.425(1). A defendant's confession is not legally sufficient to support a conviction unless the state has corroborated that confession with some other evidence of the crime.
 ….The trial court denied defendant's motion, concluding that the state …had satisfied its burden under ORS 136.425(1) by submitting evidence that the defendant had unlawfully entered the vacant house…. As noted, the Court of Appeals reversed….Because unlawful entry alone would constitute the offense of criminal trespass -- not burglary -- the court determined that corroboration of that element alone was insufficient to sustain a burglary conviction….[T]he court reversed and remanded for entry of conviction for second-degree criminal trespass, the lesser-included offense that the state had corroborated….                                                                                                                 Reasoning
In determining whether the state met its burden… we initially must determine what exactly the statute requires the state to corroborate. The statute appears relatively straightforward on its face – it requires some evidence, in addition to the confession, that "the crime" has been committed. …..
     To obtain a conviction for second-degree burglary, the state must prove, beyond a reasonable doubt, that defendant (1) "enter[ed] or remain[ed] unlawfully in a building," (2) "with intent to commit a crime therein." Defendant maintains that ORS 136.425 (1) requires the state to provide some evidence, independent of his confession, as to both of those elements. The state responds that unlawful entry alone constitutes the "injury or harm" of burglary and, as a result, that it need not corroborate defendant's intent to commit a crime in the unlawfully entered building.
    We agree with defendant and the Court of Appeals that ORS 136.425(1) requires corroboration of defendant's intent to commit a crime, in addition to corroboration of the unlawful entry. As the Court of Appeals correctly stated, "[a]  defendant's intent to commit a crime at the time of an unlawful entry is central to the crime of burglary."  Since the time of Blackstone, the defendant's intent to commit a crime in the building has been the characteristic distinguishing burglary from mere trespass. "[I]t is clear, that [the] breaking and entry must be with a felonious intent, otherwise it is only a trespass." And, under current Oregon law, intent to commit a crime is required to commit any degree of burglary; it continues to be the primary element distinguishing burglary from criminal trespass. See ORS 164.245 (person commits second-degree criminal trespass if the person "enters or remains unlawfully in a motor vehicle or in or upon premises"); ORS 164.215 (person commits second-degree burglary if the person "enters or remains unlawfully in a building with intent to commit a crime therein").
     The state contends that burglary is merely an aggravated form of criminal trespass…. In other words, the state argues that, by corroborating defendant's unlawful entry, the state corroborated the least-serious degree of burglary: criminal trespass.
We disagree….The legislature has not… grouped criminal trespass and burglary together under one overarching label. Instead, the legislature has set out the two crimes under separate statutory schemes and has expressly created a separate structure of seriousness for each crime, using the familiar framework of varying degrees of each crime. It follows from the foregoing that, to satisfy its burden under  ORS 136.425(1), the state was required to provide some evidence, independent of defendant's confession, both (1) that defendant entered or remained unlawfully in a building, and (2) that he did so with intent to commit a crime -- here, distribution of a controlled substance to a minor -- therein. 
    We now turn to the determinative issue in this case -- whether the state provided "some … proof," aside from defendant's confession, that defendant unlawfully entered the building with intent to commit a crime therein.…More specifically, "'some proof' means that there is enough evidence from which the jury may draw an inference that tends to establish or prove" a relevant fact -- here, that defendant unlawfully entered a building with intent to distribute a controlled substance to a minor therein.
     Because defendant makes no argument that the state failed to adequately corroborate his unlawful entry, we must determine …whether the state provided adequate independent proof of his intent to distribute marijuana to his minor companion once inside. The state points to the following independent evidence to corroborate defendant's confession as to that intent: (1) defendant entered a vacant house early in the morning; (2) defendant and his companion remained inside for about 45 minutes; (3) defendant fled when police arrived and later resisted arrest; (4) defendant exhibited signs of stimulant use and marijuana use upon apprehension; and (5) defendant had two lighters.
     As to the first three pieces of evidence, the state argues that that evidence demonstrates that defendant "wanted to remain out of sight," remained in the house for "a sufficient amount of time to use marijuana," and ultimately attempted to escape, demonstrating that he knew that he had engaged in wrongdoing. Certainly, that evidence tends to support an inference that defendant knew he had engaged in some wrongdoing. Of course, by entering the house at all, defendant had engaged in wrongdoing. As the Court of Appeals correctly noted, that evidence supports "no particular inference … about defendant's intent to distribute marijuana" inside the house.  In other words, the evidence does not support an inference as to defendant's particular mental state, which is the fact that must be corroborated.
    As to defendant's drug use, there is certainly independent evidence that defendant was under the influence of a stimulant. However, there is little to no evidence that defendant was under the influence of marijuana, the drug that he admitted to giving to his female companion. Although one officer noted that defendant -- after an hour long chase and physical struggle with police -- "complained of cotton mouth"   and had bloodshot eyes, that same officer opined,  based on his observations, that defendant "didn't get a chance to smoke any …. marijuana." That evidence does not support an inference that defendant intended to or did smoke marijuana himself while inside the house, let alone that he intended to distribute marijuana to his younger companion. The state points to the two lighters that defendant had on his person; however, police found no drugs, drug residue, or drug paraphernalia anywhere in the house, on defendant's person, or in defendant's backpack. The evidence of defendant's stimulant use and his possession of two lighters does not support an inference that defendant intended to distribute marijuana to a minor when he entered the house.                                                                                                       Holding
Under ORS 136.425(1) the state was required to present "some" evidence, however slight, apart from defendant's confession, that he unlawfully entered a building with intent to distribute a controlled substance to a minor therein. Because the state failed to do so, the state did not meet its burden under the statute. …[T]he Court of Appeals correctly remanded to the trial court for entry of conviction for the lesser-included offense of criminal trespass in the second degree. 
                                                                                                                                              Questions for Discussion                                                                                                                     1. Why does the Oregon Supreme Court conclude that the prosecution failed to establish that the defendant was guilty of a burglary and that he should be held liable for trespass?

2.  Do you agree that the evidence fails to corroborate that Chatelaine entered the home with the intent to distribute a controlled substance to a minor?                                                                       3.  Should the Oregon legislature eliminate the requirement that a burglary requires  entering or remaining in a building with the intent to commit a crime therein and define a burglary as an unlawful entry into a building?  
CHAPTER THIRTEEN
Is a defendant who never leaves the store guilty of shoplifting?

People v. Gasparik, 420 N.E.2d 40 (N.Y. 1978). Opinion by: Cook, J.

Facts

Defendant was in a department store trying on a leather jacket. Two store detectives observed him tear off the price tag and remove a “sensormatic” device designed to set off an alarm if the jacket were carried through a detection machine. There was at least one such machine at the exit of each floor. Defendant placed the tag and the device in the pocket of another jacket on the merchandise rack. He took his own jacket, which he had been carrying with him, and placed it on a table. Leaving his own jacket, defendant put on the leather jacket and walked through the store, still on the same floor, bypassing several cash registers. When he headed for the exit from that floor, in the direction of the main floor, he was apprehended by security personnel. At trial, defendant denied removing the price tag and the sensormatic device from the jacket and testified that he was looking for a cashier without a long line when he was stopped. The court, sitting without a jury, convicted defendant of petit larceny. Appellate Term affirmed.

Issue

The primary issue in this case is whether the evidence, viewed in the light most favorable to the prosecution, was sufficient to establish the elements of larceny as defined by the Penal Law. To resolve this common question, the development of the common law crime of larceny and its evolution into modern statutory form must be briefly traced.

Reasoning

Larceny at common law was defined as a trespassory taking and carrying away of the property of another with intent to steal it. The early common law courts apparently viewed larceny as defending society against breach of the peace, rather than protecting individual property rights, and therefore placed heavy emphasis upon the requirement of a trespassory taking. Thus, a person . . . who had rightfully obtained possession of property from its owner could not be guilty of larceny. The result was that the crime of larceny was quite narrow in scope. One popular explanation for the limited nature of larceny is the “unwillingness on the part of the judges to enlarge the limits of a capital offense.” The accuracy of this view is subject to some doubt.

Gradually, the courts began to expand the reach of the offense, initially by subtle alterations in the common law concept of possession. Thus, for instance, it became a general rule that goods entrusted to an employee were not deemed to be in his possession but were only considered to be in his custody, so long as he remained on the employer’s premises. And . . . it was held that a shop owner retained legal possession of merchandise being examined by a prospective customer until the actual sale was made. In these situations, the employee and the customer would not have been guilty of larceny if they had first obtained lawful possession of the property from the owner. By holding that they had not acquired possession, but merely custody, the court was able to sustain a larceny conviction.

As the reach of larceny expanded, the intent element of the crime became of increasing importance, while the requirement of a trespassory taking became less significant. As a result, the bar against convicting a person who had initially obtained lawful possession of property faded. In King v. Pear (168 Eng. Rep. 208), for instance, a defendant who had lied about his address and ultimate destination when renting a horse was found guilty of larceny for later converting the horse. Because of the fraudulent misrepresentation, the court reasoned, the defendant had never obtained legal possession. Thus, “larceny by trick” was born. . . .

Section 155.05 of the New York Penal Law defines larceny: (1) A person steals property and commits larceny when, with intent to deprive another of property or to appropriate the same to himself or to a third person, he wrongfully takes, obtains, or withholds such property from an owner thereof. (2) Larceny includes a wrongful taking, obtaining, or withholding of another’s property, with the intent prescribed in subdivision one of this section, committed in any of the following ways: (a) By conduct heretofore defined or known as common law larceny by trespassory taking, common law larceny by trick, embezzlement, or obtaining property by false pretenses.

This evolution is particularly relevant to thefts occurring in modern self-service stores. In stores of that type, customers are impliedly invited to examine, try on, and carry about the merchandise on display. Thus, in a sense, the owner has consented to the customer’s possession of the goods for a limited purpose. That the owner has consented to that possession does not, however, preclude a conviction for larceny. If the customer exercises dominion and control wholly inconsistent with the continued rights of the owner, and the other elements of the crime are present, a larceny has occurred. Such conduct on the part of a customer satisfies the “taking” element of the crime.

Also required, of course, is the intent prescribed by subdivision 1 of section 155.05 of the Penal Law and some movement when property other than an automobile is involved. As a practical matter, in shoplifting cases, the same evidence that proves the taking will usually involve movement.

The movement, or asportation, requirement has traditionally been satisfied by a slight moving of the property. This accords with the purpose of the asportation element, which is to show that the thief had indeed gained possession and control of the property. It is this element that forms the core of the controversy in these cases. The defendants argue, in essence, that the crime is not established, as a matter of law, unless there is evidence that the customer departed the shop without paying for the merchandise.

Although this court has not addressed the issue, case law from other jurisdictions seems unanimous in holding that a shoplifter need not leave the store to be guilty of larceny. This is because a shopper may treat merchandise in a manner inconsistent with the owner’s continued rights—and in a manner not in accord with that of a prospective purchaser—without actually walking out of the store. Indeed, depending upon the circumstances of each case, a variety of conduct may be sufficient to allow the trier of fact to find a taking. It would be well-nigh impossible, and unwise, to attempt to delineate all the situations that would establish a taking. But it is possible to identify some of the factors used in determining whether the evidence is sufficient to be submitted to the fact finder.

In many cases, it will be particularly relevant that the defendant concealed the goods under clothing or in a container. Such conduct is not generally expected in a self-service store and may in a proper case be deemed an exercise of dominion and control inconsistent with the store’s continued rights. Other furtive or unusual behavior on the part of the defendant should also be weighed. Thus, if the defendant surveys the area while secreting the merchandise or abandons his or her own property in exchange for the concealed goods, this may evince larcenous rather than innocent behavior. Relevant too is the customer’s proximity to or movement towards one of the store’s exits. Certainly, it is highly probative of guilt that the customer was in possession of secreted goods just a few short steps from the door or moving in that direction. Finally, possession of a known shoplifting device actually used to conceal merchandise, such as a specially designed outer garment or a false-bottomed carrying case, would be all but decisive.

Of course, in a particular case, any one or any combination of these factors may take on special significance. And there may be other considerations, not now identified, which should be examined. So long as it bears upon the principal issue—whether the shopper exercised control wholly inconsistent with the owner’s continued rights—any attending circumstance is relevant and may be taken into account.

Under these principles, there was ample evidence . . .  to raise a factual question as to the defendant’s guilt. . . .  As discussed, the same evidence that establishes dominion and control in these circumstances will often establish movement of the property. And the requisite intent generally may be inferred from all the surrounding circumstances. It would be the rare case indeed in which the evidence establishes all the other elements of the crime but would be insufficient to give rise to an inference of intent.

The defendant removed the price tag and sensor device from a jacket, abandoned his own garment, put the jacket on, and ultimately, headed for the main floor of the store. Removal of the price tag and sensor device, and careful concealment of those items, is highly unusual and suspicious conduct for a shopper. Coupled with defendant’s abandonment of his own coat and his attempt to leave the floor, those factors were sufficient to make out a prima facie case of a taking.

Holding

In sum, in view of the modern definition of the crime of larceny, and its purpose of protecting individual property rights, a taking of property in the self-service store context can be established by evidence that a customer exercised control over merchandise wholly inconsistent with the store’s continued rights. Quite simply, a customer who crosses the line between the limited right he or she has to deal with merchandise and the store owner’s rights may be subject to prosecution for larceny. Such a rule should foster the legitimate interests and continued operation of self-service shops, a convenience that most members of the society enjoy. Accordingly, in each case, the verdict at trial should be affirmed.

Questions for Discussion

1.
Apply the common law of larceny. Would Gasparik be guilty?

2.
What is the difficulty of applying the law of larceny to the “modern service store”? Consider the challenge of proving a “taking” and a felonious intent. What types of facts does the court point to as establishing a criminal intent and a taking?

3.
Would it be advisable to require store security to wait until an individual walks past the cashier or exits the store before detaining a customer for shoplifting?

CHAPTER FOURTEEN

Did a journalist illegally provide investment advice?

United States v. Carpenter, 791 F.2d 1024 (2d Cir. 1986). Opinion by: Pierce, J.

Facts

Defendants Kenneth P. Felis and R. Foster Winans appeal from judgments of conviction for federal securities fraud in violation of section 10(b) of the 1934 Act and Rule 10b-5, mail fraud, and wire fraud . . . all in connection with certain securities trades conducted on the basis of material, nonpublic information regarding the subject of securities contained in certain articles to be published in the Wall Street Journal. Since March 1981, Winans was a Wall Street Journal reporter and one of the writers of the “Heard on the Street” column (the “Heard” column), a widely read and influential column in the Journal. Carpenter worked as a news clerk at the Journal from December 1981 through May 1983. Felis, who was a stockbroker at the brokerage house of Kidder Peabody, had been brought to that firm by another Kidder Peabody stockbroker, Peter Brant (“Brant”), Felis’s longtime friend who later became the government’s key witness in this case.

    Since February 2, 1981, it was the practice of Dow Jones, the parent company of the Wall Street Journal, to distribute to all new employees “The Insider Story,” a forty-page manual with seven pages devoted to the company’s conflicts of interest policy. The district judge found that both Winans and Carpenter knew that company policy deemed all news material gleaned by an employee during the course of employment to be company property and that company policy required employees to treat nonpublic information learned on the job as confidential.

    Notwithstanding company policy, Winans participated in a scheme with Brant and later Felis and Carpenter in which Winans agreed to provide the two stockbrokers (Brant and Felis) with securities-related information that was scheduled to appear in “Heard” columns; based on this advance information, the two brokers would buy or sell the subject securities. Carpenter, who was involved in a private, personal, nonbusiness relationship with Winans, served primarily as a messenger between the conspirators. Trading accounts were established in their names. . . . During 1983 and early 1984, defendants made prepublication trades on the basis of their advance knowledge of approximately twenty-seven Wall Street Journal “Heard” columns, although not all of those columns were written by Winans. Generally, Winans or Carpenter would inform Brant of the subject of an article the day before its scheduled publication. Winans usually made his calls to Brant from a pay phone and often used a fictitious name. The net profits from the scheme approached $690,000. The district court found that this scheme did not affect the subject matter or quality of Winans’s columns, since “maintaining the journalistic purity of the column was actually consistent with the goals of the conspirators,” given that the predictability of the columns’ market impact depended in large part on the perceived quality and integrity of the columns. . . .

Issue

The fairness and integrity of conduct within the securities markets are a concern of utmost significance for the proper functioning of our securities laws. In broadly proscribing “deceptive” practices in connection with the purchase or sale of securities pursuant to section 10(b) of the Securities Exchange Act of 1934, Congress left to the courts the difficult task of interpreting legislatively defined but broadly stated principles insofar as they apply in particular cases. This case requires us to decide principally whether a newspaper reporter, a former newspaper clerk, and a stockholder, acting in concert, criminally violated federal securities laws by misappropriating material, nonpublic information in the form of the timing and content of the Wall Street Journal’s confidential schedule of columns of acknowledged influence in the securities market, in contravention of the established policy of the newspaper, for their own profit in connection with the purchase and sale of securities. It is clear that defendant Winans, as an employee of the Wall Street Journal, breached a duty of confidentiality to his employer by misappropriating from the Journal confidential prepublication information, regarding the timing and content of certain newspaper columns, about which he learned in the course of his employment. We are presented with the question of whether that unlawful conduct may serve as the predicate for the securities fraud charges herein.

Reasoning

Section 10(b), 15 U.S.C. § 78j(b), prohibits the use in connection with the “purchase or sale of any security . . . [of] any manipulative or deceptive device or contrivance in contravention of such rules and regulations as the Commission may prescribe. . . .”

Rule 10b-5, 17 C.F.R. § 240.10b-5, states:

It shall be unlawful for any person, directly or indirectly, by use of any means or instrumentality of interstate commerce, or of the mails or of any facility of any national securities exchange,

(a)
To employ any device, scheme, or artifice to defraud;

(b)
To make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading; or

(c)
To engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon any person, in connection with the purchase or sale of any security.

   The core of appellants’ argument is . . . the misappropriation theory may be applied only where the information is misappropriated by corporate insiders or so-called quasi-insiders who owe to the corporation and its shareholders a fiduciary duty of abstention or disclosure. Thus, appellants would have us hold that it was not enough that Winans breached a duty of confidentiality to his employer, the Wall Street Journal, in misappropriating and trading on material nonpublic information; he would have to have breached a duty to the corporations or shareholders thereof whose stock appellants purchased or sold on the basis of that information.

    We do not say that merely using information not available or accessible to others gives rise to a violation of Rule 10b-5. There are disparities in knowledge and the availability thereof at many levels of market functioning that the law does not presume to address. However, the critical issue is found in the district judge’s careful distinction between “information” and “conduct.” Whatever may be the legal significance of merely using one’s privileged or unique position to obtain material, nonpublic information, here we address specifically whether an employee’s use of such information in breach of a duty of confidentiality to an employer serves as an adequate predicate for a securities violation. Obviously, one may gain a competitive advantage in the marketplace through conduct constituting skill, foresight, industry, and the like. But one may not gain such advantage by conduct constituting secreting, stealing, purloining, or otherwise misappropriating material, nonpublic information in breach of an employer-imposed fiduciary duty of confidentiality. Such conduct constitutes chicanery, not competition; foul play, not fair play. Indeed, underlying section 10(b) and the major securities laws generally is the fundamental promotion of “‘the highest ethical standards’ . . . in every facet of the securities industry.” . . . We think the broad language and important objectives of section 10(b) and Rule 10b-5 render appellants’ conduct herein unlawful. . . .

   The information misappropriated here was the Journal’s own confidential schedule of forthcoming publications. It was the advance knowledge of the timing and content of these publications, upon which appellants, acting secretively, reasonably expected to and did realize profits in securities transactions. Since section 10(b) has been found to proscribe fraudulent trading by insiders or outsiders, such conduct constituted fraud and deceit, as it would had Winans stolen material, nonpublic information from traditional corporate insiders or quasi-insiders. The district court found that between October 1983 and the end of February 1984, twenty-seven “Heard” columns were leaked in advance. If an occasional investment plan faltered due to nonpublication of the anticipated corollary “Heard” column, the record nonetheless amply demonstrates that the majority of the securities traded resulted in profits reflecting the predictable price change due to the publication anticipated. This was true, for example, of trades in American Surgery Centers, Institutional Investors, and TIE/Communications, Inc., to mention just a few of the securities traded. In any event, a fraudulent scheme need not be foolproof to constitute a violation of Rule 10b-5. It is enough that appellants reasonably expected to and generally did reap profits by trading on the basis of material, nonpublic information misappropriated from the Journal by an employee who owed a duty of confidentiality to the Journal.

    Nor is there any doubt that this “fraud and deceit” was perpetrated “upon any person” under section 10(b) and Rule 10b-5. It is sufficient that the fraud was committed upon Winans’s employer. . . . Appellants Winans and Felis and Carpenter by their complicity perpetrated their fraud “upon” the Wall Street Journal, sullying its reputation and thereby defrauding it “as surely as if they took [its] money.”

    As to the “in connection with” standard, the use of the misappropriated information for the financial benefit of the defendants and to the financial detriment of those investors with whom appellants traded supports the conclusion that appellants’ fraud was “in connection with” the purchase or sale of securities under section 10(b) and Rule 10b-5. We can deduce reasonably that those who purchased or sold securities without the misappropriated information would not have purchased or sold, at least at the transaction prices, had they had the benefit of that information. . . . Further, investors are endangered equally by fraud by noninside misappropriators as by fraud by insiders.

Appellants argue that it is anomalous to hold an employee liable for acts that his employer could lawfully commit. . . . In the present case, the Wall Street Journal or its parent, Dow Jones Company, might perhaps lawfully disregard its own confidentiality policy by trading in the stock of companies to be discussed in forthcoming articles. But a reputable newspaper, even if it could lawfully do so, would be unlikely to undermine its own valued asset, its reputation, which it surely would do by trading on the basis of its knowledge of forthcoming publications. Although the employer may perhaps lawfully destroy its own reputation, its employees should be and are barred from destroying their employer’s reputation by misappropriating their employer’s informational property. Appellants’ argument that this distinction would be unfair to employees illogically casts the thief and the victim in the same shoes. . . . Here, appellants, constrained by the employer’s confidentiality policy, could not lawfully trade by fraudulently violating that policy, even if the Journal, the employer imposing the policy, might not be said to defraud itself should it make its own trades.

Holding

Thus, because of his duty of confidentiality to the Journal, defendant Winans—and Felis and Carpenter, who knowingly participated with him—had a corollary duty, which they breached, under section 10(b) and Rule 10b-5, to abstain from trading in securities on the basis of the misappropriated information or to do so only upon making adequate disclosure to those with whom they traded.
Questions for Discussion
1.
How could Winans violate the law when he did not work for the corporations whose stock he advised Brant and Felis to buy or sell?

2.
Winans’s columns contained data concerning the economic performance of companies that was available to any sophisticated member of the public who was skilled at corporate analysis. Is this insider information and trading?

3.
Explain how the defendants benefited by investing in companies before the publication of Winans’s columns.

4.
Is it significant that Winans was never certain that a column would appear in a forthcoming issue of the Wall Street Journal?

5.
Could the Wall Street Journal have traded in these securities without violating the law? What about a private individual who did not work for the Wall Street Journal who based his or her own analysis on the same information that was provided by Winans to Brant and Felis?
CHAPTER FOURTEEN
Did the police officer demand and receive “unjust compensation” from the female motorist?

State v. Castillo, 877 So. 2d 690 (Fla. 2004). Opinion by: Cantero, J.

Facts

We present the facts in the light most favo­rable to the jury verdict. At about 4 a.m. on March 9, 2000, nineteen-year-old A.S., who had been drinking heavily, was traveling at about 55 m.p.h. in a 40 m.p.h. speed zone when a police cruiser drove up behind her with its overhead lights on. The respondent, Miami-Dade County Police Officer Fernando Castillo, on duty and in uniform, was driving. A.S. pulled over near a Burger King restaurant. Using the patrol car’s loudspeaker, Officer Castillo ordered her out of her vehicle. A.S. feared she would be arrested because she was both drunk and speeding. As she walked toward the officer, she stumbled. Castillo remarked that “the party must have been good.” After rummaging through her wallet, Castillo told A.S. to follow him into the empty Burger King parking lot. She complied. They both exited their cars and talked for awhile. Castillo was very friendly, smiling and touching A.S.’s shoulder as he stood close to her. Castillo noticed alcohol on her breath. At one point, Castillo asked her, “Do you want to follow me?” She said, “What?” and he replied, “You are going to follow me.” Afraid not to obey, she complied. Castillo led her to a nearby deserted warehouse area. Again they exited their cars. He leaned her back on the hood of her car, pulled her pants and panties down, and mumbled “something like ‘let me get that thing on.’” Commenting that she had the body of a stripper, he had vaginal intercourse with her.   Because she was scared, A.S. did not look or say or do anything, and when he finished, she felt wetness on her lower stomach. As they dressed, Castillo smiled and told her that she was lucky he did not give her a ticket. He gave her his beeper number, and they each drove away.

    Castillo did not report his over-forty-minute encounter with A.S. Instead, he reported that during that time he was engaged in various other patrol duties. Castillo’s version of events, which the jury rejected, differed from A.S.’s. He testified that A.S. waved him over as he was passing her; that she suggested they talk at the Burger King; that she unexpectedly followed him from there and waved him down again to chat some more, and they did; that she met him a few hours later when his shift ended; and that at that time, they engaged in masturbatory sex. Castillo testified that he did not tell the officers investigating A.S.’s allegations that he engaged in a sexual act with her because they did not ask.

    Castillo was charged with, and a jury found him guilty of, unlawful compensation and official misconduct. The trial court denied Castillo’s motion for judgment of acquittal. On appeal, the district court focused on A.S.’s trial testimony that before she followed Castillo to the warehouse, he never specifically stated that he would arrest her if she did not have sex with him. The court concluded that because of “the absence of any spoken understanding,” the State failed to establish an agreement to these terms. The court thus required direct evidence of a specific agreement to prove unlawful compensation.

    During cross-examination, A.S. testified as follows:

Q:
He never suggested he was going to arrest you for DUI?

A:
No.

Q:
He never said anything about along the lines of DUI, the entire encounter, did he?

A:
No.

Q:
It was never any quid quo pro [sic] that he wouldn’t arrest you if you come with me, was there?

A:
No.

   The court affirmed Castillo’s conviction for official misconduct. Castillo asks us to quash that part of the opinion. Because determination of this issue is not integral to the conflict issue presented for review, we do not address it.

    The unlawful compensation statute provides in pertinent part as follows:

It is unlawful for any person corrup­tly to give, offer, or promise to any public servant, or, if a public servant, corruptly to request, solicit, accept, or agree to accept, any pecuniary or other benefit not authorized by law, for the past, present, or future performance, non­performance, or violation of any act or omission which the person believes to have been, or the public servant represents as having been, either within the official discretion of the public servant, in violation of a public duty, or in performance of a public duty.

    The Florida Statutes define the terms benefit and corruptly. Benefit means gain or advantage, or anything regarded by the person to be benefited as a gain or advantage, including the doing of an act beneficial to any person in whose welfare he or she is interested. Corruptly means an act committed with a wrongful intent and for the purpose of obtaining or compensating or receiving compensation for any benefit resulting from some act or omission of a public servant which is inconsistent with the proper performance of his or her public duties.

Issue

We must decide two related issues concerning the statute: (A) whether a violation may be proved through circumstantial evidence; and (B) whether the State must prove a specific agreement. We discuss these issues below.

Reasoning

The district court in this case reversed Castillo’s conviction because the State failed to establish a “spoken understanding” that if A.S. submitted to sexual intercourse with Castillo, he would not issue her a citation.    Thus, the court required direct evidence of an agreement between the public official and the person unlawfully compensating him. The government, on the other hand, argues that “while the state must show a quid pro quo, it should be permitted to establish this element indirectly, through the use of circumstantial evidence.”

    The statute itself is silent on the type of proof required. It certainly does not require either a “spoken understanding” or any other direct evidence of a violation. In the absence of explicit statutory direction, it has long been established that circumstantial evidence is competent to establish the elements of a crime, including intent. If an express agreement were required to prove a violation of the statute, a public servant “could receive funds or other benefits from interested persons” and avoid prosecution “so long as he never explicitly promises to perform his public duties improperly.” The element of intent, being a state of mind, often can only be proved by circumstantial evidence. Therefore, we hold that circumstantial evidence can establish a violation of the unlawful compensation statute. The district court’s requirement of a “spoken understanding” imposes too high a burden on the State and would prohibit prosecution of all but the most blatant violations. Public corruption has become sophisticated enough at least to expect that public officials soliciting or accepting unlawful compensation ordinarily will not be so audacious as to explicitly verbalize their intent.

    The second, related issue we must consider is whether the unlawful compensation statute requires evidence of an agreement or meeting of the minds. The district court held it did. It concluded that without direct evidence that Officer Castillo actually stated that he would arrest A.S. if she did not have sex with him, there was only evidence that A.S. believed this to be true. We respectfully disagree.

A “quid pro quo” refers to something exchanged for something else. It does not require an agreement. Harassment of this variety requires no “meeting of the minds.”

    On its face, the statute does not require an agreement. In fact, it criminalizes the mere solicitation of a “benefit not authorized by law,” regardless of whether the solicited party accepts the offer. The statute expressly makes it unlawful for a public servant corruptly to request, solicit, or accept any pecuniary or other benefit not authorized by law. Such language implies that although evidence of an agreement is sufficient to prove a violation—the statute also prohibits agreeing to accept a benefit—it is not required. Section 838.016(1) further requires that the public servant must request, solicit, accept, or agree to accept the unlawful benefit “corruptly,” which means “with a wrongful intent and for the purpose of obtaining or compensating or receiving compensation for any benefit resulting from some act or omission of a public servant which is inconsistent with the proper performance of his or her public duties.” The statute thus focuses on the official’s intent, not on an agreement. The statute does not require that the person from whom the public official requests or accepts a benefit agree to—or even understand—the exchange.

    It is sufficient if the actor believes that he has agreed to confer or agreed to accept a benefit for the proscribed purpose, regardless of whether the other party actually accepts the bargain in any contract sense. . . . The evils of bribery are fully manifested by the actor who believes that he is conferring a benefit in exchange for official action, no matter how the recipient views the transaction. . . . Each defendant should be judged by what he thought he was doing and what he meant to do, not by how his actions were received by the other party. A specific agreement is not required. Only corrupt intent must be shown.

Holding

Applying our holdings that neither direct evidence nor evidence of a specific agreement is required to establish a violation of the statute, we conclude that competent, substantial evidence supports Castillo’s conviction in this case. The evidence shows that Castillo, a uniformed officer in a marked patrol car, stopped A.S. while she was exceeding the speed limit. He recognized her intoxicated state when he remarked, after she stumbled, that “the party must have been good.” He required A.S. to follow him to the nearby deserted restaurant parking lot where he was “very friendly” while they spoke. He smelled alcohol on her breath. He then required A.S. to follow him again, this time to a deserted warehouse area where he initiated and had intercourse with her. Afterwards, he told her she was lucky he did not ticket her, and he permitted her to leave. Castillo not only did not report his contact with A.S., but he misrepresented his activities during this almost hour-long period as official duties. Thus, the evidence of the officer’s words and actions demonstrated his understanding that A.S. was violating the law when he stopped her, and his releasing A.S. without legal consequence after having sex with her demonstrates his corrupt intent in soliciting an unlawful quid pro quo.

    The district court’s conclusion that if Castillo thought that A.S. followed him to the warehouse voluntarily, then Castillo did not violate the statute, is groundless for two reasons. First, the evidence, taken in the light most favorable to the jury verdict, was that he required her to follow him. Second, as we explained above, the other participant’s state of mind is irrelevant; it is the public servant’s state of mind that matters. Although an agreement may be sufficient to prove a violation, it is not necessary. Accordingly, whether Castillo thought or believed A.S.’s actions were voluntary or whether her actions were in fact voluntary is irrelevant. Castillo demonstrated the causal relationship of his actions when he told A.S., after having intercourse with her, that she was lucky he did not give her a ticket. Thus, the competent, substantial evidence in this case demonstrates that Castillo acted with corrupt intent in accepting an unauthorized benefit—sex in exchange for his exercising his discretion not to issue a traffic citation.

Questions for Discussion

1.
What is the prosecution required to establish to convict a defendant of unjust compensation under Florida law?

2.
Would Castillo’s conviction have been affirmed by the Florida Supreme Court if an express agreement and direct (rather than circumstantial) evidence was required to establish unlawful compensation? Should an express agreement be required?

3.
Would you have convicted Castillo, given that he did not mention that he had decided not to give A.S. a ticket until after the two engaged in sexual intercourse?

4.
Would you charge and convict A.S. of offering to unjustly compensate Castillo?

5.
Does the Florida statute punish both bribery and graft?

6.
What is the societal interest in criminally convicting Castillo?

CHAPTER FIFTEEN
Was Summers guilty of disorderly conduct?

City of Cincinnati v. Summers, 2003-Ohio-2773 (Ohio Ct. App. 2003). Per curiam.
Defendant-appellant Terry Summers appeals the judgment of the Hamilton County Municipal Court convicting him, following a bench trial, of disorderly conduct . . . . [W]e reverse the judgment of the trial court and discharge Summers.

Facts

The record reveals the following facts. Terry Summers is a member of a group called “Black Fist,” which protests allegations of police misconduct. In the early evening of August 1, 2002, Black Fist was protesting at the intersection of Vine Street and Fifth Street in downtown Cincinnati. Summers was walking back and forth across the street at the crosswalk, dragging a sign and shaking a small black baseball bat over his head. Upon observing Summers’s actions while protesting, police officers arrested Summers for disorderly conduct because they perceived his actions as threatening to the passing motorists. Summers told the police that he was merely shaking the bat over his head and yelling “Black Power” to passing motorists. At trial, Police Officer David Johnston testified that Summers had been holding a bat over his head and that Officer Johnston believed that Summers’s actions would provoke a violent response from passersby. Police Officer Pat Norton testified that Summers had been holding a small black baseball bat over his head and shaking it. But neither officer could hear what Summers was saying to the passing motorists.

At the conclusion of the testimony, the trial court found Summers guilty of disorderly conduct and ordered him to pay a $100 fine and court costs. In this appeal, Summers now brings forth . . . assignments of error.

Issue

In his first assignment of error, Summers asserts that the trial court’s judgment was not supported by sufficient evidence. . . . R.C. 2917.11(A)(3) provides that “no person shall recklessly cause inconvenience, annoyance, or alarm to another, by doing any of the following: . . . (3) insulting, taunting, or challenging another, under circumstances in which such conduct is likely to provoke a violent response.” Thus, we must determine if a reasonable trier of fact could have found that Summers had recklessly caused inconvenience, annoyance, or alarm to another by insulting, taunting, or challenging another under circumstances in which such conduct was likely to provoke a violent response.

Reasoning

There is evidence in the record upon which a reasonable trier of fact could have found beyond a reasonable doubt that Summers had in fact caused inconvenience and annoyance. The two police officers testified that the protest occurred during the afternoon rush hour, that there was heavy motorist and pedestrian traffic, and that, despite the traffic, Summers was walking very slowly across the street. But the evidence was not sufficient to support the remaining elements of disorderly conduct beyond a reasonable doubt. There was no evidence that Summers had acted recklessly or had taunted or challenged any passing motorist. Summers stayed within the crosswalk when crossing the street and presumably crossed with the light in his favor, as there was no charge of jaywalking. Further, both officers testified that they had not heard what Summers was saying to the passing motorists. Although there was testimony that Summers had raised his bat in the air and shaken it, neither officer said that Summers had swung his bat at any passing car. Simply protesting within the limits of the law did not reasonably support the inference that Summers was insulting, taunting, or challenging passing motorists. Further, from our review of the record, we hold that peacefully protesting in a crosswalk while raising a small bat in the air and yelling “Black Power,” without swinging the bat so as to hit a passing vehicle, was not something that was likely to provoke a violent response.

Holding

Accordingly, there was insufficient evidence to support the disorderly conduct conviction beyond a reasonable doubt. . . . We reverse the judgment of the trial court and discharge Summers. . . .
Questions for Discussion
1.
Why did the appellate court acquit Summers?

2.
Was the court’s decision influenced by the fact that Summers was engaging in an act of political protest? Should the appellate court reverse the decision of a lower court trial judge who was able to personally evaluate the credibility of the witnesses?

3.
Do you agree with the appellate court’s decision?

CHAPTER FIFTEEN
MAY INDIANAPOLIS CONSTITUTIONALLY PROHIBIT AGGRESSIVE PANHANDLING?

GRESHAM v. PETERSON

225 F.3d 899 (7th Cir. 2000)

Kanne, J.

Issue

 Jimmy Gresham challenges an Indianapolis ordinance that limits street begging in public places and prohibits entirely activities defined as "aggressive panhandling." Gresham believes that the ordinance infringes his First Amendment right to free speech and his Fourteenth Amendment right to due process. The city considers the ordinance a reasonable response to the public safety threat posed by panhandlers. ….                                     

Facts
In June 1999, the City of Indianapolis amended an ordinance regarding solicitation in public places. City-County General Ordinance No. 78 (1999), Revised Code of Indianapolis and Marion County § 407-102. The ordinance, which became effective on July 6, 1999, reads as follows:


 
(a) As used in this section, panhandling means any solicitation made in person upon any street, public place or park in the city, in which a person requests an immediate donation of money or other gratuity from another person, and includes but is not limited to seeking donations: 

(1) By vocal appeal or for music, singing, or other street performance; and, 
 
(2) Where the person being solicited receives an item of little or no monetary value in exchange for a donation, under circumstances where a reasonable person would understand that the transaction is in substance a donation.


However, panhandling shall not include the act of passively standing or sitting nor performing music, singing or other street performance with a sign or other indication that a donation is being sought, without any vocal request other than in response to an inquiry by another person. 

(b) It shall be unlawful to engage in an act of panhandling on any day after sunset, or before sunrise. 

(c) It shall be unlawful  to engage in an act of panhandling when either the panhandler or the person being solicited is located at any of the following locations; at a bus stop; in any public transportation vehicle or public transportation facility; in a vehicle which is parked or stopped on a public street or alley; in a sidewalk caf'; or within twenty (20) feet in any direction from an automatic teller machine or entrance to a bank. 

(d) It shall be unlawful to engage in an act of panhandling in an aggressive manner, including any of the following actions: 

(1) Touching the solicited person without the solicited person's consent. 

(2) Panhandling a person while such person is standing in line and waiting  to be admitted to a commercial establishment; 

(3) Blocking the path of a person being solicited, or the entrance to any building or vehicle; 

(4) Following behind, ahead or alongside a person who walks away from the panhandler after being solicited; 

(5) Using profane or abusive language, either during the solicitation or following a refusal to make a donation, or making any statement, gesture, or other communication which would cause a reasonable person to be fearful or feel compelled; or, 

(6) Panhandling in a group of two (2) or more persons. 

(e) Each act of panhandling prohibited by this section shall constitute a public nuisance and a separate violation of this Code. Each violation shall be punishable as provided in section 103-3 of the Code, and the court shall enjoin any such violator from committing further violations of this section.

Section 103-3 provides that a person convicted of violating the ordinance will be fined not more than $ 2,500 for each violation. The ordinance does not provide for imprisonment of violators, except, of course, a past offender who violates the mandatory injunction provided in Paragraph (e) could be jailed for contempt.
      Jimmy Gresham is a homeless person who lives in Indianapolis on Social Security disability benefits of $ 417 per month. He supplements this income by begging, using the money to buy food. He begs during both the daytime and nighttime in downtown Indianapolis. Because different people visit downtown at night than during the day, it is important to him that he be able to beg at night. Gresham approaches people on the street, tells them he is homeless and asks for money to buy food. Gresham has not been cited for panhandling under the new ordinance, but he fears being cited for panhandling at night or if an officer interprets his requests for money to be "aggressive" as defined by the law.
      Gresham moved for a preliminary injunction barring enforcement of the ordinance on the grounds that it was unconstitutionally vague and violated his right to free speech. The district court, after hearing oral argument, notified the parties that it would convert its order on the preliminary injunction into an order on the merits. …On September 28, 1999, the court entered a final order denying the motion for preliminary injunction and dismissing the case.
Reasoning
On appeal, Gresham raises two principal arguments. First, he contends that the provisions defining aggressive panhandling are vague because they fail to provide clear criteria to alert panhandlers and authorities of what constitutes a violation and because they fail to include an intent element. Second, he argues that the statute fails the test for content-neutral time, place and manner restrictions on protected speech. ...                                          
     Laws targeting street begging have been around for many years, but in the last twenty years, local communities have breathed new life into old laws or passed new ones. Cities, such as Indianapolis, have tried to narrowly draw the ordinances to target the most bothersome types of street solicitations and give police another tool in the effort to make public areas, particularly downtown areas, safe and inviting.
      While the plaintiff here has focused the inquiry on the effects of the ordinance on the poor and homeless, the ordinance itself is not so limited. It applies with equal force to anyone who would solicit a charitable contribution, whether for a recognized charity, a religious group, a political candidate or organization, or for an individual. It would punish street people as well as Salvation Army bell ringers outside stores at Christmas, so long as the appeal involved a vocal request for an immediate donation.
      The ordinance bans panhandling by beggars or charities citywide on any "street, public place or park" in three circumstances. First, it would prohibit any nighttime panhandling. … Second, it would prohibit at all times--day or night--panhandling in specified areas. … Third, it would prohibit "aggressive panhandling" at all times. The defendants emphatically point out that the ordinance allows a great deal of solicitation, including "passive" panhandling, which does not include a vocal appeal, street performances, legitimate sales transactions and requests for donations over the telephone or any other means that is not "in person" or does not involve an "immediate donation." Under the ordinance, one could lawfully hold up a sign that says "give me money" and sing "I am cold and starving," so long as one does not voice words to the effect of "give me money."…
      After recognizing a First Amendment right to solicit money in public places, the Village of Schaumburg  v. Citizens for a Better Environment, held that An adequate alternative does not have to be the speaker's first or best choice, or one that provides the same audience or impact for the speech. However, the Court has "shown special solicitude for forms of expression that are much less expensive than feasible alternatives," and so. An alternative must be more than merely theoretically available. It must be realistic as well. …
     The Indianapolis ordinance allows many feasible alternatives to reach both the daytime and nighttime downtown Indianapolis crowds. Under the ordinance, panhandlers may ply their craft vocally or in any manner they deem fit (except for those involving conduct defined as aggressive) during all the daylight hours on all of the city's public streets. Gresham contends that soliciting at night is vital to his survival, a fact we do not dispute, but the ordinance leaves open many reasonable ways for him to reach the nighttime downtown crowd. He may solicit at night, so long as he does not vocally request money. He may hold up signs requesting money or engage in street performances, such as playing music, with an implicit appeal for support. Although perhaps not relevant to street  beggars, the ordinance also permits telephone and door-to-door solicitation at night. Thus to the extent that "give me money" conveys an idea the expression of which is protected by the First Amendment, solicitors may express themselves vocally all day, and in writing, by telephone or by other non-vocal means all night. Furthermore, they may solicit in public places on all 396.4 square miles of the city, except those parts occupied by sidewalk cafes, banks, ATMs and bus stops. This is a far cry from the total citywide ban on panhandling overturned by the court in New York City. "[A] statute that totally prohibits begging in all public places cannot be considered 'narrowly tailored.'"
      Gresham next challenges certain provisions of the ordinance as unconstitutionally vague. Specifically, he contends that the definition of aggressive panhandling in sections (d)(4) and (d)(5) are not sufficiently clear to direct authorities on the enforcement of the law, nor to allow panhandlers such as Gresham to avoid violating the   law. Section (d)(4) prohibits "following behind, ahead or alongside a person who walks away from the panhandler after being solicited." Gresham argues hypothetically that police could cite a person for inadvertently violating this section merely by walking in the same direction as the solicited person, without intending to engage in "aggressive panhandling." Also, section (d)(5) refers to making a person "fearful or feel compelled" without defining what the terms mean in relation to panhandling. A generalized guilt at economic inequality might make one "feel compelled" even by the meekest request for money.
     Laws must contain a "reasonable degree of clarity" so that people of "common intelligence" can understand their meaning. Furthermore, because the penalties for noncompliance are less severe, laws imposing civil rather than criminal penalties  do not demand the same high level of clarity Gresham faces only a fine for noncompliance with the Indianapolis law. However, this lowered burden is mitigated by the fact that the Indianapolis ordinance potentially interferes with the right of free speech, suggesting that a "more stringent vagueness test should apply."                                                                                 
      The challenged provisions in this case define what the City Council meant by the term "aggressive panhandling" and must be read in that context. The district court was rightly concerned that Paragraph (d) could be construed as offering an incomplete list of examples of prohibited behavior, leaving open the possibility that other unspecified actions might also be considered illegal, which would raise serious due process concerns. The district court suggested that the list might be exclusive rather than illustrative, a  reasonable interpretation which, if adopted by the Indiana courts, would save it from a vagueness challenge.
     Likewise, Paragraphs (d)(4) and (d)(5) are subject to reasonable interpretations that answer the vagueness challenge. A state court interpreting Paragraph (d)(4) may read it to prohibit "following" only in the context of a continued request for money such that the victim reasonably interprets the behavior as a threat. A continuing request for a donation coupled with "following" would be prohibited, but walking in the same direction as the solicited person would not be against the law if the walking were divorced from the request. Construed this way, the statute would prohibit the type of harassing behavior that governments routinely outlaw… Numerous cases hold that “governments may proscribe threats, extortion, blackmail and the like, "despite the fact that they criminalize utterances because of their expressive content." …                                                                                 
    Paragraph (d)(5) could be construed to prohibit   "any statement, gesture, or other communication" that makes a reasonable person feel they face danger if they refuse to donate, that they are being compelled out of physical fear. The possibility that a polite request for a donation might be heard as a threatening demand by an unusually sensitive or timid person is eliminated by the "reasonable person" standard included in the ordinance. A statement that makes a reasonable person feel compelled to donate out of physical fear amounts to a prohibition on robbery or extortion, which of course would be constitutional. While it is not a certainty that the state courts would adopt constitutional interpretations of the panhandling provisions, they are entitled to the opportunity to do so, and we will not interfere with that right. The district court did not err in refusing to enjoin the ordinance based on the vagueness concerns.
Holding
For the foregoing reasons, we Affirm the district court's denial of a permanent injunction and dismissal of Gresham's complaint. 
“a government may enact "reasonable regulations" so long as they reflect "due regard" for the constitutional interests at stake. 444 U.S. at 620 (1980),. The parties assume that the proper analysis to determine whether the Indianapolis ordinance is one such reasonable regulation is that set out for "time, place and manner" restrictions.  Because the Indianapolis ordinance does not ban all panhandling, we agree that the law could be understood as a time, place or manner regulation. Governments may "enforce regulations of the time, place and manner of expression which are content neutral, are narrowly tailored to serve a significant government interest, and leave open ample alternative channels of communication."  Other courts considering restrictions on solicitation also have applied the time, place, manner analysis. 
      The city has a legitimate interest in promoting the safety and  convenience of its citizens on public streets. …The plaintiff concedes this much, but argues that a total nighttime ban on verbal requests for alms is substantially broader than necessary and therefore cannot be considered narrowly tailored. However, a government regulation can be considered narrowly tailored "so long as  the . . . regulation promotes a substantial government interest that would be achieved less effectively absent the regulation." This means the regulation need not be a perfect fit for the government's needs, but cannot burden substantially more speech than necessary. Furthermore, a time, place or manner restriction need not be the least restrictive means of achieving the government purpose, so long as it can be considered narrowly tailored to that purpose. 
      The city determined that vocal requests for money create a threatening environment or at least a nuisance for some citizens. Rather than ban all panhandling, however, the city chose to restrict it only in those circumstances where it is considered especially unwanted or bothersome--at night, around banks and sidewalk cafes, and so forth. These represent situations in which people most likely would feel a heightened sense of fear or alarm, or might wish especially to be left alone. By limiting the ordinance's restrictions to only those certain times and places where citizens naturally would feel most insecure in their surroundings, the city has  effectively narrowed the application of the law to what is necessary to promote its legitimate interest.
     Finally, the plaintiff contends that the statute fails to provide ample alternative channels of communication. We disagree. 
Questions for Discussion

1. What are the central provisions of the Indianapolis panhandling statute?
2. Why does the appellate court find that the Indianapolis law does not violate the First Amendment?
3. Did the court find that the statute is void-for-vagueness?
4. As a judge would you find the statute constitutional? Do you think that aggressive panhandling laws are good public policy?
CHAPTER FIFTEEN
MAY INDIANAPOLIS CONSTITUTIONALLY PROHIBIT AGGRESSIVE PANHANDLING?

GRESHAM v. PETERSON

225 F.3d 899 (7th Cir. 2000)

Kanne, J.

Issue

 Jimmy Gresham challenges an Indianapolis ordinance that limits street begging in public places and prohibits entirely activities defined as "aggressive panhandling." Gresham believes that the ordinance infringes his First Amendment right to free speech and his Fourteenth Amendment right to due process. The city considers the ordinance a reasonable response to the public safety threat posed by panhandlers. ….                                     

Facts
In June 1999, the City of Indianapolis amended an ordinance regarding solicitation in public places. City-County General Ordinance No. 78 (1999), Revised Code of Indianapolis and Marion County § 407-102. The ordinance, which became effective on July 6, 1999, reads as follows:


 
(a) As used in this section, panhandling means any solicitation made in person upon any street, public place or park in the city, in which a person requests an immediate donation of money or other gratuity from another person, and includes but is not limited to seeking donations: 

(1) By vocal appeal or for music, singing, or other street performance; and, 
 
(2) Where the person being solicited receives an item of little or no monetary value in exchange for a donation, under circumstances where a reasonable person would understand that the transaction is in substance a donation.


However, panhandling shall not include the act of passively standing or sitting nor performing music, singing or other street performance with a sign or other indication that a donation is being sought, without any vocal request other than in response to an inquiry by another person. 

(b) It shall be unlawful to engage in an act of panhandling on any day after sunset, or before sunrise. 

(c) It shall be unlawful  to engage in an act of panhandling when either the panhandler or the person being solicited is located at any of the following locations; at a bus stop; in any public transportation vehicle or public transportation facility; in a vehicle which is parked or stopped on a public street or alley; in a sidewalk caf'; or within twenty (20) feet in any direction from an automatic teller machine or entrance to a bank. 

(d) It shall be unlawful to engage in an act of panhandling in an aggressive manner, including any of the following actions: 

(1) Touching the solicited person without the solicited person's consent. 

(2) Panhandling a person while such person is standing in line and waiting  to be admitted to a commercial establishment; 

(3) Blocking the path of a person being solicited, or the entrance to any building or vehicle; 

(4) Following behind, ahead or alongside a person who walks away from the panhandler after being solicited; 

(5) Using profane or abusive language, either during the solicitation or following a refusal to make a donation, or making any statement, gesture, or other communication which would cause a reasonable person to be fearful or feel compelled; or, 

(6) Panhandling in a group of two (2) or more persons. 

(e) Each act of panhandling prohibited by this section shall constitute a public nuisance and a separate violation of this Code. Each violation shall be punishable as provided in section 103-3 of the Code, and the court shall enjoin any such violator from committing further violations of this section.

Section 103-3 provides that a person convicted of violating the ordinance will be fined not more than $ 2,500 for each violation. The ordinance does not provide for imprisonment of violators, except, of course, a past offender who violates the mandatory injunction provided in Paragraph (e) could be jailed for contempt.
      Jimmy Gresham is a homeless person who lives in Indianapolis on Social Security disability benefits of $ 417 per month. He supplements this income by begging, using the money to buy food. He begs during both the daytime and nighttime in downtown Indianapolis. Because different people visit downtown at night than during the day, it is important to him that he be able to beg at night. Gresham approaches people on the street, tells them he is homeless and asks for money to buy food. Gresham has not been cited for panhandling under the new ordinance, but he fears being cited for panhandling at night or if an officer interprets his requests for money to be "aggressive" as defined by the law.
      Gresham moved for a preliminary injunction barring enforcement of the ordinance on the grounds that it was unconstitutionally vague and violated his right to free speech. The district court, after hearing oral argument, notified the parties that it would convert its order on the preliminary injunction into an order on the merits. …On September 28, 1999, the court entered a final order denying the motion for preliminary injunction and dismissing the case.
Reasoning
On appeal, Gresham raises two principal arguments. First, he contends that the provisions defining aggressive panhandling are vague because they fail to provide clear criteria to alert panhandlers and authorities of what constitutes a violation and because they fail to include an intent element. Second, he argues that the statute fails the test for content-neutral time, place and manner restrictions on protected speech. ...                                          
     Laws targeting street begging have been around for many years, but in the last twenty years, local communities have breathed new life into old laws or passed new ones. Cities, such as Indianapolis, have tried to narrowly draw the ordinances to target the most bothersome types of street solicitations and give police another tool in the effort to make public areas, particularly downtown areas, safe and inviting.
      While the plaintiff here has focused the inquiry on the effects of the ordinance on the poor and homeless, the ordinance itself is not so limited. It applies with equal force to anyone who would solicit a charitable contribution, whether for a recognized charity, a religious group, a political candidate or organization, or for an individual. It would punish street people as well as Salvation Army bell ringers outside stores at Christmas, so long as the appeal involved a vocal request for an immediate donation.
      The ordinance bans panhandling by beggars or charities citywide on any "street, public place or park" in three circumstances. First, it would prohibit any nighttime panhandling. … Second, it would prohibit at all times--day or night--panhandling in specified areas. … Third, it would prohibit "aggressive panhandling" at all times. The defendants emphatically point out that the ordinance allows a great deal of solicitation, including "passive" panhandling, which does not include a vocal appeal, street performances, legitimate sales transactions and requests for donations over the telephone or any other means that is not "in person" or does not involve an "immediate donation." Under the ordinance, one could lawfully hold up a sign that says "give me money" and sing "I am cold and starving," so long as one does not voice words to the effect of "give me money."…
      After recognizing a First Amendment right to solicit money in public places, the Village of Schaumburg  v. Citizens for a Better Environment, held that An adequate alternative does not have to be the speaker's first or best choice, or one that provides the same audience or impact for the speech. However, the Court has "shown special solicitude for forms of expression that are much less expensive than feasible alternatives," and so. An alternative must be more than merely theoretically available. It must be realistic as well. …
     The Indianapolis ordinance allows many feasible alternatives to reach both the daytime and nighttime downtown Indianapolis crowds. Under the ordinance, panhandlers may ply their craft vocally or in any manner they deem fit (except for those involving conduct defined as aggressive) during all the daylight hours on all of the city's public streets. Gresham contends that soliciting at night is vital to his survival, a fact we do not dispute, but the ordinance leaves open many reasonable ways for him to reach the nighttime downtown crowd. He may solicit at night, so long as he does not vocally request money. He may hold up signs requesting money or engage in street performances, such as playing music, with an implicit appeal for support. Although perhaps not relevant to street  beggars, the ordinance also permits telephone and door-to-door solicitation at night. Thus to the extent that "give me money" conveys an idea the expression of which is protected by the First Amendment, solicitors may express themselves vocally all day, and in writing, by telephone or by other non-vocal means all night. Furthermore, they may solicit in public places on all 396.4 square miles of the city, except those parts occupied by sidewalk cafes, banks, ATMs and bus stops. This is a far cry from the total citywide ban on panhandling overturned by the court in New York City. "[A] statute that totally prohibits begging in all public places cannot be considered 'narrowly tailored.'"
      Gresham next challenges certain provisions of the ordinance as unconstitutionally vague. Specifically, he contends that the definition of aggressive panhandling in sections (d)(4) and (d)(5) are not sufficiently clear to direct authorities on the enforcement of the law, nor to allow panhandlers such as Gresham to avoid violating the   law. Section (d)(4) prohibits "following behind, ahead or alongside a person who walks away from the panhandler after being solicited." Gresham argues hypothetically that police could cite a person for inadvertently violating this section merely by walking in the same direction as the solicited person, without intending to engage in "aggressive panhandling." Also, section (d)(5) refers to making a person "fearful or feel compelled" without defining what the terms mean in relation to panhandling. A generalized guilt at economic inequality might make one "feel compelled" even by the meekest request for money.
     Laws must contain a "reasonable degree of clarity" so that people of "common intelligence" can understand their meaning. Furthermore, because the penalties for noncompliance are less severe, laws imposing civil rather than criminal penalties  do not demand the same high level of clarity Gresham faces only a fine for noncompliance with the Indianapolis law. However, this lowered burden is mitigated by the fact that the Indianapolis ordinance potentially interferes with the right of free speech, suggesting that a "more stringent vagueness test should apply."                                                                                 
      The challenged provisions in this case define what the City Council meant by the term "aggressive panhandling" and must be read in that context. The district court was rightly concerned that Paragraph (d) could be construed as offering an incomplete list of examples of prohibited behavior, leaving open the possibility that other unspecified actions might also be considered illegal, which would raise serious due process concerns. The district court suggested that the list might be exclusive rather than illustrative, a  reasonable interpretation which, if adopted by the Indiana courts, would save it from a vagueness challenge.
     Likewise, Paragraphs (d)(4) and (d)(5) are subject to reasonable interpretations that answer the vagueness challenge. A state court interpreting Paragraph (d)(4) may read it to prohibit "following" only in the context of a continued request for money such that the victim reasonably interprets the behavior as a threat. A continuing request for a donation coupled with "following" would be prohibited, but walking in the same direction as the solicited person would not be against the law if the walking were divorced from the request. Construed this way, the statute would prohibit the type of harassing behavior that governments routinely outlaw… Numerous cases hold that “governments may proscribe threats, extortion, blackmail and the like, "despite the fact that they criminalize utterances because of their expressive content." …                                                                                 
    Paragraph (d)(5) could be construed to prohibit   "any statement, gesture, or other communication" that makes a reasonable person feel they face danger if they refuse to donate, that they are being compelled out of physical fear. The possibility that a polite request for a donation might be heard as a threatening demand by an unusually sensitive or timid person is eliminated by the "reasonable person" standard included in the ordinance. A statement that makes a reasonable person feel compelled to donate out of physical fear amounts to a prohibition on robbery or extortion, which of course would be constitutional. While it is not a certainty that the state courts would adopt constitutional interpretations of the panhandling provisions, they are entitled to the opportunity to do so, and we will not interfere with that right. The district court did not err in refusing to enjoin the ordinance based on the vagueness concerns.
Holding
For the foregoing reasons, we Affirm the district court's denial of a permanent injunction and dismissal of Gresham's complaint. 
“a government may enact "reasonable regulations" so long as they reflect "due regard" for the constitutional interests at stake. 444 U.S. at 620 (1980),. The parties assume that the proper analysis to determine whether the Indianapolis ordinance is one such reasonable regulation is that set out for "time, place and manner" restrictions.  Because the Indianapolis ordinance does not ban all panhandling, we agree that the law could be understood as a time, place or manner regulation. Governments may "enforce regulations of the time, place and manner of expression which are content neutral, are narrowly tailored to serve a significant government interest, and leave open ample alternative channels of communication."  Other courts considering restrictions on solicitation also have applied the time, place, manner analysis. 
      The city has a legitimate interest in promoting the safety and  convenience of its citizens on public streets. …The plaintiff concedes this much, but argues that a total nighttime ban on verbal requests for alms is substantially broader than necessary and therefore cannot be considered narrowly tailored. However, a government regulation can be considered narrowly tailored "so long as  the . . . regulation promotes a substantial government interest that would be achieved less effectively absent the regulation." This means the regulation need not be a perfect fit for the government's needs, but cannot burden substantially more speech than necessary. Furthermore, a time, place or manner restriction need not be the least restrictive means of achieving the government purpose, so long as it can be considered narrowly tailored to that purpose. 
      The city determined that vocal requests for money create a threatening environment or at least a nuisance for some citizens. Rather than ban all panhandling, however, the city chose to restrict it only in those circumstances where it is considered especially unwanted or bothersome--at night, around banks and sidewalk cafes, and so forth. These represent situations in which people most likely would feel a heightened sense of fear or alarm, or might wish especially to be left alone. By limiting the ordinance's restrictions to only those certain times and places where citizens naturally would feel most insecure in their surroundings, the city has  effectively narrowed the application of the law to what is necessary to promote its legitimate interest.
     Finally, the plaintiff contends that the statute fails to provide ample alternative channels of communication. We disagree. 
Questions for Discussion

1. What are the central provisions of the Indianapolis panhandling statute?
2. Why does the appellate court find that the Indianapolis law does not violate the First Amendment?
3. Did the court find that the statute is void-for-vagueness?
4. As a judge would you find the statute constitutional? Do you think that aggressive panhandling laws are good public policy?
CHAPTER FIFTEEN
ARE HOMELESS INDIVIDUALS IN LOS ANGELES BEING ARRESTED FOR THE STATUS OF BEING A HOMELESS PERSON IN VIOLATION OF THE EIGHTH AMENDMENT?

JONES V. CITY OF LOS ANGELES

444 F.3d 1118 (9th Cir. 2006)

Wardlaw J.

[dismissed and vacated 505 F.3d 1006 (9th 2007)] 

Crosby J.

Issue

Six homeless individuals, unable to obtain shelter on the night each was cited or arrested, filed this Eighth Amendment challenge to the enforcement of a City of Los Angeles ordinance that criminalizes sitting, lying, or sleeping on public streets and sidewalks at all times and in all places within Los Angeles's city limits. Appellants seek limited injunctive relief from enforcement of the ordinance  during nighttime hours, i.e., between 9:00 p.m. and 6:30 a.m., or at any time against the temporarily infirm or permanently disabled. We must decide whether the Eighth Amendment right to be free from cruel and unusual punishment prohibits enforcement of that law as applied to homeless individuals involuntarily sitting, lying, or sleeping on the street due to the unavailability of shelter in Los Angeles.
Facts
The facts underlying this appeal are largely undisputed. Edward Jones, Patricia Vinson, George Vinson, Thomas Cash, Stanley Barger, and Robert Lee Purrie ("Appellants") are homeless individuals who live on the streets of Los Angeles's Skid Row district. Appellees are the City of Los Angeles, Los Angeles Police Department ("L.A.P.D.") Chief William Bratton, and Captain Charles Beck ("Appellees" or "the City"). Federal law defines the term "homeless individual" to include

 [

(1) an individual who lacks a fixed, regular, and adequate nighttime residence; and

(2) an individual who has a primary nighttime residence that is--

(A) a supervised publicly or privately operated shelter designed to provide temporary living accommodations (including  welfare hotels, congregate shelters, and transitional housing for the mentally ill);

(B) an institution that provides a temporary residence for individuals intended to be institutionalized; or

(C) a public or private place not designed for, or ordinarily used as, a regular sleeping accommodation for human beings.

Appellants are six of the more than 80,000 homeless individuals in Los Angeles County on any given night.  An estimated 253,000 individuals were homeless in Los Angeles County at some point during 2002.
     The term "Skid Row" derives from the lumber industry practice of building a road or track made of logs laid crosswise over which other logs were slid. By the 1930s, the term was used to describe the area of town frequented by loggers and densely populated with bars and brothels.  Beginning around the end of the nineteenth century, the area now known as Los Angeles's Skid Row became home to a transient population of seasonal laborers as residential hotels began to develop. For decades Skid Row has been home for "the down and out, the drifters, the unemployed, and the chronic alcoholic[s]" of Los Angeles. Covering fifty city blocks immediately east of downtown Los Angeles, Skid Row is bordered by Third Street to the north, Seventh Street to the south, Alameda Street to the east, and Main Street to the west.
     Los Angeles's Skid Row has the highest concentration of homeless individuals in the United States. According to the declaration of Michael Alvidrez, a manager of single-room-occupancy ("SRO") hotels in Skid Row owned by the Skid Row Housing Trust, since the mid-1970s Los Angeles has chosen to centralize homeless services in Skid Row. The area is now largely comprised of SRO hotels (multi-unit housing for very low income persons typically consisting of a single room with shared bathroom), shelters, and other facilities for the homeless.
     Skid Row is a place of desperate poverty, drug use, and crime, where Porta-Potties serve as sleeping quarters and houses of prostitution. Recently, it has been reported that local hospitals and law enforcement agencies from nearby suburban areas have been caught "dumping" homeless individuals in Skid Row upon their release. This led Los Angeles  Mayor Antonio Villaraigosa to order an investigation into the phenomenon in September 2005. L.A.P.D. Chief William Bratton,  insisting that the Department does not target the homeless but only people who violate city ordinances (presumably including the ordinance at issue), has stated:

"If the behavior is aberrant, in the sense that it breaks the law, then there are city ordinances. . . . You arrest them, prosecute them. Put them in jail. And if they do it again, you arrest them, prosecute them, and put them in jail. It's that simple."

    The ordinance at issue was adopted in 1968.  In the late 1980s, James K. Hahn, who served as Los Angeles City Attorney from 1985 to 2001 and subsequently as Mayor, refused to prosecute the homeless for sleeping in public unless the City provided them with an alternative to the streets. For the approximately 11,000-12,000  homeless individuals in Skid Row, space is available in SRO hotels, shelters, and other temporary or transitional housing for only 9000 to 10,000, leaving more than 1000 people unable to find shelter each night. In the County as a whole, there are almost 50,000 more homeless people than available beds.. In 1999, the fair market rent for an SRO room in Los Angeles was $ 379 per month. Yet the monthly welfare stipend for single adults in Los Angeles County is only $ 221. Wait-lists for public housing and for housing assistance vouchers in Los Angeles are three- to ten-years long. 
     The result, in City officials' own words, is that "'the gap between the homeless population needing a shelter bed and the inventory of shelter beds is severely large.'" As Los Angeles's homeless population has grown, (there is an estimating annualized growth of ten percent in Los Angeles's homeless population in the years up to and including 2003), the availability of low-income housing in Skid Row has shrunk, according to the declaration of Alice Callaghan, director of a Skid Row community center and board member of the Skid Row Housing Trust. According to Callaghan's declaration, at night in Skid Row, SRO hotels, shelters, and other temporary or transitional housing are the only alternatives to sleeping on the street; during the day, two small parks are open to   the public. Thus, for many in Skid Row without the resources or luck to obtain shelter, sidewalks are the only place to be.
      As will be discussed below, Appellants' declarations demonstrate that they are not on the streets of Skid Row by informed choice. In addition, the Institute for the Study of Homelessness and Poverty reports that homelessness results from mental illness,  substance abuse, domestic violence, low-paying jobs, and, most significantly, the chronic lack of affordable housing. It also reports that between 33% and 50% of the homeless in Los Angeles are mentally ill, and 76% percent of homeless adults in 1990 had been employed for some or all of the two years prior to becoming homeless. Approximately 14% of homeless individuals in Los Angeles are victims of domestic violence.
       Against this background, the City asserts the constitutionality of enforcing Los Angeles Municipal Code section 41.18(d) against those involuntarily on the streets during nighttime hours, such as Appellants. It provides: 

No person shall sit, lie or sleep in or upon any street, sidewalk or other public way.
The provisions of this subsection shall not apply to persons sitting on the curb portion of any sidewalk or street while attending or viewing any parade permitted under …this Code; nor shall the provisions of this subsection supply [sic] to persons sitting upon benches or other seating facilities provided for such purpose by municipal authority by this Code.  violation of section 41.18(d) is punishable by a fine of up to $ 1000 and/or imprisonment of up to six months. 

     Section 41.18(d) is one of the most restrictive municipal laws regulating public spaces in the United States. The City can secure a conviction under the ordinance against anyone who merely sits, lies, or sleeps in a public way at any time of day. Other cities' ordinances similarly directed at the homeless provide ways to avoid criminalizing the status of homelessness by making an element of the crime some conduct in combination with sitting, lying, or sleeping in a state of homelessness. For example, Las Vegas prohibits standing or lying in a public way only when it obstructs pedestrian or vehicular traffic. Others, such as Portland, prohibit "camping" in or upon anypublic property or public right of way. Still others contain safe harbor provisions such as limiting the hours of enforcement. Seattle, Washington  provides that "No person shall sit or lie down upon a public sidewalk . . . during the hours between seven (7:00) a.m. and nine (9:00) p.m. in the following zones . . . ." Other cities follow Seattle and include as a required element sitting, lying, or sleeping in clearly defined and limited zones. As a result of the expansive reach of section 41.18(d), the extreme lack of available shelter in Los Angeles, and the large homeless population, thousands of people violate the Los Angeles ordinance every day and night, and many are arrested, losing what few possessions they may have. 2 Appellants are among them. 
      Robert Lee Purrie is in his early sixties. He has lived in the Skid Row area for four decades. Purrie sleeps on the streets because he cannot afford a room in an SRO hotel and is often unable to find an open bed in a shelter. Early in the morning of December 5, 2002, Purrie declares that he was sleeping on the sidewalk at Sixth Street and Towne Avenue because he "had nowhere else to sleep." At 5:20 a.m., L.A.P.D. officers cited Purrie for violating section 41.18(d).  He could not afford to pay the resulting fine.
     Purrie was sleeping in the same location on January 14, 2003, when police officers woke him early in the morning and searched, handcuffed, and arrested him pursuant to a warrant for failing to pay the fine from his earlier citation. The police removed his property from his tent, broke it down, and threw all of his property, including the tent, into the street. The officers also removed the property and tents of other homeless individuals sleeping near Purrie. After spending the night in jail, Purrie was convicted of violating section 41.18(d), given a twelve month suspended sentence, and ordered to pay $ 195 in restitution and attorneys' fees. Purrie was also ordered to stay away from the location of his arrest. Upon his release, Purrie returned to the corner where he had been sleeping on the night of his arrest to find that all the belongings he had left behind, including blankets, clothes, cooking utensils, a hygiene kit, and other personal effects, were gone.
      Stanley Barger suffered a brain injury in a car accident in 1998 and subsequently lost his Social Security Disability Insurance. His total monthly income consists of food stamps and $ 221 in welfare payments. According to Barger's declaration, he "want[s] to be off the street" but can only rarely afford shelter. At 5:00 a.m. on December 24, 2002, Barger was sleeping on the sidewalk at Sixth and Towne when L.A.P.D. officers arrested him. Barger was jailed, convicted of violating section 41.18(d), and sentenced to two days time served.
     When Thomas Cash was cited for violating section 41.18(d), he had not worked for approximately two years since breaking his foot and losing his job, and had been sleeping on the street or in a Skid Row SRO hotel. Cash suffers from severe kidney problems, which cause swelling of his legs and shortness of breath, making it difficult for him to walk. At approximately noon on January 10, 2003, Cash tired as he walked to the SRO hotel where he was staying. He was resting on a tree stump when L.A.P.D. officers cited him.
      Edward Jones's wife, Janet, suffers serious physical and mental afflictions. Edward takes care of her, which limits his ability to find full-time work, though he has held various minimum wage jobs. The Joneses receive $ 375 per month from the Los Angeles County General Relief program, enabling them to stay in Skid Row SRO hotels for the first two weeks of each  month. Because shelters separate men and women, and Janet's disabilities require Edward to care for her, the Joneses are forced to sleep on the streets every month after their General Relief monies run out. At 6:30 a.m. on November 20, 2002, Edward and Janet Jones were sleeping on the sidewalk at the corner of Industrial and Alameda Streets when the L.A.P.D. cited them for violating section 41.18(d).
      Patricia and George Vinson, a married couple, were looking for work and a permanent place to live when they were cited for violating section 41.18(d). They use their General Relief payments to stay in motels for part of every month and try to stay in shelters when their money runs out. On the night of December 2, 2002, they missed a bus that would have taken them to a shelter and had to sleep on the sidewalk near the corner of Hope and Washington Streets instead. At 5:30 a.m. the next morning, L.A.P.D. officers cited the Vinsons for violating section 41.18(d).
      The record before us includes declarations and supporting documentation from nearly four dozen other homeless individuals living in Skid Row who have been searched, ordered to move,   cited, arrested, and/or prosecuted for, and in some cases convicted of, violating section 41.18(d). Many of these declarants lost much or all of their personal property when they were arrested.
     On February 19, 2003, Appellants filed a complaint in the United States District Court for the Central District of California pursuant to 42 U.S.C. § 1983. They seek a permanent injunction against the City of Los Angeles and L.A.P.D. Chief William Bratton and Captain Charles Beck (in their official capacities), barring them from enforcing section 41.18(d) in Skid Row between the hours of 9:00 p.m. and 6:30 a.m. Appellants allege that by enforcing section 41.18(d) twenty-four hours a day against persons with nowhere else to sit, lie, or sleep, other than on public streets and sidewalks, the City is criminalizing the status of homelessness in violation of the Eighth and Fourteenth Amendments to the U.S. Constitution, and Article I, sections 7 and 17 of the California Constitution, guaranteeing due process and equal protection and prohibiting cruel and unusual punishment. Relying heavily on Joyce v. City and County of San Francisco, 846 F. Supp. 843 (N.D. Cal. 1994), the district court held that enforcement of the ordinance does not violate the Eighth Amendment because it penalizes conduct, not status. This appeal timely followed….
Reasoning
 The district court erred by not engaging in a more thorough analysis of Eighth Amendment jurisprudence under Robinson v. California, 370 U.S. 660, 1962), and Powell v. Texas, 392 U.S. 514 (1968), when it held that the only relevant inquiry is whether the ordinance at issue punishes status as opposed to conduct, and that homelessness is not a constitutionally cognizable status.
    The district court relied exclusively on the analysis of Robinson and Powell by another district court in Joyce v. City and County of San Francisco, in which plaintiffs challenged certain aspects of San Francisco's comprehensive  homelessness program on Eighth Amendment grounds.  Joyce, however, was based on a very different factual underpinning than is present here. Called the "Matrix Program," the homelessness program was "'an interdepartmental effort . . . [utilizing] social workers and health workers . . . [and] offering shelter, medical care, information about services and general assistance.'" One element of the program consisted of the "Night Shelter Referral" program conducted by the Police Department, which handed out "referrals" to temporary shelters. The City demonstrated that of 3,820 referral slips offered to men, only 1,866 were taken and only 678 used. .
     The Joyce plaintiffs made only the conclusory allegation that there was insufficient shelter, they did not make the strong evidentiary showing of a substantial shortage of shelter Appellants make here. Moreover, the preliminary injunction plaintiffs sought in Joyce was so broad as to enjoin enforcement of prohibitions on camping or lodging in public parks and on "'life-sustaining activities such as sleeping, sitting or remaining in a public place,'" which might also include such antisocial conduct as public urination and aggressive panhandling. . Reasoning that plaintiffs' requested injunction was too broad and too difficult to enforce… the district court denied the injunction. The Joyce court also concluded that homelessness was not a status protectable under the Eighth Amendment, holding that it was merely a constitutionally noncognizable "condition." 
    We disagree with the analysis of Robinson and Powell conducted by both the district court in Joyce and the district court in the case at bar. The City could not expressly criminalize the status of homelessness by making it a crime to be homeless without violating the Eighth Amendment, nor can it criminalize acts that are an integral aspect of that status. Because there is substantial and undisputed evidence that the number of homeless persons in  Los Angeles far exceeds the number of available shelter beds at all times, including on the nights of their arrest or citation, Los Angeles has encroached upon Appellants' Eighth Amendment protections by criminalizing the unavoidable act of sitting, lying, or sleeping at night while being involuntarily homeless.                                                
     A closer analysis of Robinson and Powell instructs that the involuntariness of the act or condition the City criminalizes is the critical factor delineating a constitutionally cognizable status, and incidental conduct which is integral to and an unavoidable result of that status, from acts or conditions that can be criminalized consistent with the Eighth Amendment.
    Our analysis begins with Robinson, which announced limits on what the state can criminalize consistent with the Eighth Amendment. In Robinson, the Supreme Court considered whether a state may convict an individual for violating a statute making it a criminal offense to "'be addicted to the use of narcotics.'" The trial judge had instructed the jury that …”[a]ll that the People must show is . . . that while in the City of Los Angeles [Robinson] was addicted to the use of narcotics . . . ."

     The Court reversed Robinson's conviction, reasoning:

It is unlikely that any State at this moment in history would attempt to make it a criminal offense for a person to be mentally ill, or a leper, or to be afflicted with a venereal disease. . . . In the light of contemporary human knowledge, a law which made a criminal offense of such a disease would doubtless be universally thought to be an infliction of cruel and unusual punishment in violation of the Eighth and Fourteenth Amendments…. 
We cannot but consider the statute before us as of the same category. 

At a minimum, Robinson establishes that the state may not criminalize "being"; that is, the state may not punish a person for who he is, independent of anything he has done….         
      Six years after its decision in Robinson, the Supreme Court considered the case of Leroy Powell, who had been charged with violating a Texas statute making it a crime to "'get drunk or be found in a state of intoxication in any public place.' he has no control."                                                                            
     In a 4-1-4 decision, the Court affirmed Powell's conviction. The four Justices joining the plurality opinion interpreted Robinson to prohibit only the criminalization of pure status and not to limit the criminalization of conduct. …Because Powell was convicted not for his status as a chronic alcoholic, but rather for his acts of becoming intoxicated and appearing in public, the Powell plurality concluded that the Clause as interpreted by Robinson did not protect him.
    In contrast, the four Justices in dissent read Robinson to stand for the proposition that "criminal penalties may not be inflicted on a person for being in a condition he is powerless to change." …[T]he dissenters addressed the involuntariness of Powell's behavior, noting that Powell had "'an uncontrollable compulsion to drink' to the point of intoxication; and that, once intoxicated, he could not prevent himself from appearing in public places." Having found that the Cruel and Unusual Punishment Clause, as interpreted by Robinson, protects against the criminalization of being in a condition one is powerless to avoid, and because Powell was powerless to avoid public drunkenness, the dissenters concluded that his conviction should be reversed. …
      The Robinson and Powell decisions, read together, compel us to conclude that enforcement of section 41.18(d) at all times and in all places against homeless individuals who are sitting, lying, or sleeping in Los Angeles's Skid Row because they cannot obtain shelter violates the Cruel and Unusual Punishment Clause. 

      As homeless individuals, Appellants are in a chronic state that may have been acquired "innocently or involuntarily." Whether sitting, lying, and sleeping are defined as acts or conditions, they are universal and unavoidable consequences of being human. It is undisputed that, for homeless individuals in Skid Row who have no access to private spaces, these acts can only be done in public…..Appellants have made a substantial showing that they are "unable to stay off the streets on the night[s] in question." 
    In disputing our holding, the dissent veers off track by attempting to isolate the supposed "criminal conduct" from the status of being involuntarily homeless at night on the streets of Skid Row…. The City and the dissent apparently believe that Appellants can avoid sitting, lying, and sleeping for days, weeks, or months at a time to comply with the City's ordinance, as if human beings could remain in perpetual motion. That being an impossibility, by criminalizing sitting, lying, and sleeping, the City is in fact criminalizing Appellants' status as homeless individuals.
    The state may not make it an offense to be idle, indigent, or homeless in public places. Nor may the state criminalize conduct that is an unavoidable consequence of being homeless--namely sitting, lying, or sleeping on the streets of Los Angeles's Skid Row. As Justice White stated in Powell, "punishing an addict for using drugs convicts for addiction under a different name.”                                                                                              
      Homelessness is not an innate or immutable characteristic, nor is it a disease, such as drug addiction or alcoholism. But generally one cannot become a drug addict or alcoholic, as those terms are commonly used, without engaging in at least some voluntary acts (taking drugs, drinking alcohol). Similarly, an individual may become homeless based on factors both within and beyond his immediate control, especially in consideration of the composition of the homeless as a group: the mentally ill, addicts, victims of domestic violence, the unemployed, and the unemployable. That Appellants may obtain shelter on some nights and may eventually escape from homelessness does not render their status at the time of arrest any less worthy of protection than a drug addict's or an alcoholic's.
     Undisputed evidence in the record establishes that at the time they were cited or arrested, Appellants had no choice other than to be on the streets. Even if Appellants' past volitional acts  contributed to their current need to sit, lie, and sleep on public sidewalks at night, those acts are not sufficiently proximate to the conduct at issue here for the imposition of penal sanctions to be permissible.  In contrast, we find no Eighth Amendment protection for conduct that a person makes unavoidable based on their own immediately proximate voluntary acts, for example, driving while drunk, harassing others, or camping or building shelters that interfere with pedestrian or automobile traffic. Holding
Our holding is a limited one. We do not hold that the Eighth Amendment …. prevents the state from criminalizing conduct that is not an unavoidable consequence of being homeless, such as panhandling or obstructing public thoroughfares. And we are not called upon to decide the constitutionality of punishment when there are beds available for the homeless in shelters. 

     We hold only that just as the Eighth Amendment prohibits the infliction of criminal punishment on an individual for being a drug addict, or for involuntary public drunkenness that is an unavoidable consequence of being a chronic alcoholic without a home, he Eighth Amendment prohibits the City from punishing involuntary sitting, lying, or sleeping on public sidewalks that is an unavoidable consequence of being human and homeless without shelter in the City of Los Angeles.
     We do not suggest that Los Angeles adopt any particular social policy, plan, or law to care for the homeless. We do not desire to encroach on the legislative and executive functions reserved to the City Council and the Mayor of Los Angeles. There is obviously a "homeless problem" in the City of Los Angeles, which the City is free to address in any way that it sees fit, consistent with the constitutional principles we have articulated. See id. By our decision, we in no way dictate to the City that it must provide sufficient shelter for the homeless, or allow anyone who wishes to sit, lie, or sleep on the streets of Los Angeles at any time and at any place within the City. All we hold is that, so long as there is a greater number of homeless individuals in Los Angeles than the number of available beds, the City may not enforce section 41.18(d) at all times and places throughout the City against homeless individuals for involuntarily sitting, lying, and sleeping in public. Appellants are entitled at a minimum to a narrowly tailored injunction against the City's enforcement of section 41.18(d) at certain times and/or places.
     We reverse the award of summary judgment to the City, grant summary judgment to Appellants, and remand to the district court for a determination of injunctive relief consistent with this opinion.
Rymer, J., dissenting:
Los Angeles Municipal Code (LAMC) § 41.18(d) does not punish people simply because they are homeless. It targets conduct -- sitting, lying or sleeping on city sidewalks -- that can be committed by those with homes as well as those without. …Neither the Supreme Court nor any other circuit court of appeals has ever held that conduct derivative of a status may not be criminalized. … [T]he City cannot penalize the status of being homeless plus the condition of being without shelter that exists by virtue of the City's failure to provide sufficient housing on any given night. The ramifications of so holding are quite extraordinary. We do not -- and should not -- immunize from criminal liability those who commit an act as a result of a condition that the government's failure to. 

     Jones argues that LAMC § 41.18(d) makes criminal what biology and circumstance make necessary, that is, sitting, lying, and sleeping on the streets. He maintains that the gap between the number of homeless persons in Los Angeles, and the number of  available shelter beds, leaves thousands without shelter every night. Jones claims that the situation is particularly acute on Skid Row, where most homeless shelters and services have been centralized. As Jones puts it, so long as there are more homeless people than shelter beds, "the nightly search for shelter will remain a zero-sum game in which many of the homeless, through no fault of their own, will end up breaking the law." By enforcing the ordinance, Jones contends, the City subjects homeless persons to a cycle of citation, arrest, and punishment for the involuntary and harmless conduct of sitting or lying in the street. Accordingly, he seeks to bring the ordinance "in line with less draconian ordinances in other cities" by barring its enforcement in Skid Row during nighttime hours.
     Jones relies on Robinson v. California, to argue that persons cannot be punished for their status alone. …Jones submits that as the City could not expressly criminalize the status of being homeless without offending the Eighth Amendment, it cannot enforce the ordinance when the number of homeless persons exceeds the number of available shelter beds because to do so has the effect of criminalizing homelessness….
    [A]pplication of LAMC § 41.18(d) to Jones's situation is not the "rare type of case" for which the Cruel and Unusual Punishment Clause limits what may be criminalized. Robinson does not apply to criminalization of conduct. Its rationale  is that the California statute penalizing addiction failed to criminalize conduct, and this failure is what made it unconstitutional. …The plurality in Powell interpreted Robinson this way, and in a view that is binding on us now …[as] the offense here is the act of sleeping, lying or sitting on City streets, Robinson does not apply. 
     Also, in the rare case exemplified by Robinson, the status being criminalized is an internal affliction, potentially an innocent or involuntary one. ….Although the majority acknowledges that homelessness is neither a disease nor an innate or immutable characteristic, it nevertheless holds that Jones, as a homeless individual, is "in a chronic state that may have been 'contracted innocently or involuntarily.'" Being homeless, however, is a transitory state. Some people fall into it, others opt into it. For many, including the homeless persons who pursue this action, it is a status that fluctuates on a daily basis and can change depending upon income and opportunities for shelter. Many are able to escape it altogether….                                                                                                 
      In further contrast to Robinson, where the Court noted that California through its statute "said that a person can be continuously guilty of this offense [being addicted to the use of narcotics], whether or not he has ever used or possessed any narcotics within the State, and whether or not he has been guilty of any antisocial behavior there." Los Angeles through its ordinance does not purport to say that "a person can be continuously guilty of this offense," whether or not he has ever slept on a City street. This is important for two reasons: first, because it shows that the statute itself does not suffer the Robinson defect of making the status of being homeless a criminal offense; and second, because there is no evidence that Jones or any of the parties joining with him -- including Purrie or Barger, who were convicted of violating LAMC §41.18(d) -- were unable to stay off the sidewalk on the night they were arrested. For this reason, Jones cannot prevail on the evidence presented …    Despite this, the majority here reasons that … Purrie and Barger made a substantial showing that they are "unable to stay off the streets on the night[s] in question," because "all human beings must sit, lie, and sleep, and hence must do these things somewhere. It is undisputed that, for homeless individuals in Skid Row who have no access to private spaces, these acts can only be done in public." …
     As the majority's opinion seems to me contrary to the Supreme Court's instruction to apply Robinson sparingly, and instead applies it expansively, I dissent. I believe the district court correctly concluded that the … limits on what can be made criminal and punished  as such do not extend to an ordinance that prohibits the acts of sleeping, sitting or lying on City streets. Accordingly, I would affirm.                                                                                                                                 Questions for Discussion
1. Summarize Los Angeles Municipal Code section 41.18(d).

2. Explain why the Court of Appeals concludes that the enforcement of the Los Angeles Municipal Code violates the Eighth Amendment.                                                                                                                                                                                   3. Compare and contrast the arguments of the majority and of the dissent.

CHAPTER FIFTEEN
Destrain v. City of Los Angles, 754 F.3d 1141 (9th Cir. 2014)

Plaintiff Steve Jacobs-Elstein ran his own legal temp company for almost ten years before losing his business and his home in the economic downturn of 2007. He subsequently suffered severe anxiety and depression. He was able to keep his car, a small SUV, and pay for insurance, maintenance, and gas with the $200 he collects each month from General Relief. He kept his few possessions — mainly two computers and some clothes — in his car because he could not afford storage fees.

When Jacobs-Elstein first became homeless, he slept in his car. In mid-2009, an LAPD officer approached Jacobs-Elstein while parked on a city street, warning him that if he slept in his vehicle at night on public streets he would be arrested. At the time, Jacobs-Elstein was unaware that such conduct was unlawful. He then looked up Section 85.02 on the Internet and, based on what he read and what the officer told him, understood Section 85.02 to mean that he could not sleep in his car on a public street in Los Angeles. He began sleeping at motels and on other private property, and soon obtained permission from a Methodist Church in Venice to sleep in his car while it was parked in the church parking lot, provided he leave the lot by 8:00 a.m. each day. He also registered with the People Assisting The Homeless's "Venice Vehicles to Homes" program, secured a spot on the housing wait lists maintained by the Department of Mental Health and the Los Angeles Housing Authority, and was approved for a Section 8 housing voucher through the Department of Housing and Urban Development.

On the morning of September 13, 2010, Jacobs-Elstein was waiting in his car on a public street for the First Baptist Church of Venice to open so that he could volunteer to serve at the food distribution program, and also receive a meal. That morning, Defendant Officer Gonzales and her partner ordered Jacobs-Elstein out of his car, searched his car, and cited him for violating Section 85.02. The officers provided him no shelter or social services information.

A few weeks later, Jacobs-Elstein was again waiting in his car on a public street for First Baptist to open when Officer Gonzales banged on the driver's side window and told Jacobs-Elstein it was illegal to live in his vehicle. Two weeks later, Gonzales and her partner again spotted Jacobs-Elstein, this time when he was parked legally in the First Baptist parking lot, and yelled at him from across the street that the next time they saw him they would take him to jail.

On the morning of October 31, 2010, Jacobs-Elstein was exiting his car when Officer Gonzales and her partner detained, handcuffed, and arrested Jacobs-Elstein for violating Section 85.02. The car contained personal belongings, such as boxes and computer equipment, as well as plastic bottles of urine. Jacobs-Elstein was in custody for about seven hours before being released, after which he borrowed money to get his car out of impoundment. He had no criminal record before this arrest.

On January 30, 2011, Defendant Officer Yoshioka and his partner cited Jacobs-Elstein again for violating Section 85.02, this time while Jacobs-Elstein was sitting in his car, talking on his cell phone. Jacobs-Elstein had dog food in the car. He told Officer Yoshioka the dog food was from a friend whose dog he would later take to the park. The car also contained salad boxes, water bottles, a portable radio, and bags of clothes. Jacobs-Elstein showed Officer Yoshioka proof that he resided on private property, and thus was not sleeping in his vehicle. Officer Yoshioka informed him that he need not sleep in his car to violate Section 85.02.

During this last incident, Officer Yoshioka's partner gave Jacobs-Elstein a "Local Resources Information" pamphlet. This was the first time he was offered any such information. The flyer claimed to provide guidance on how to comply with Section 85.02. Yet Jacobs-Elstein soon discovered that this information was not helpful to him. It provided information only on RV parks, where Jacobs-Elstein could not park his car, and shelters, where he could not keep his belongings during the day.

Plaintiff Chris Taylor sells his artwork at a booth on Venice Beach, where he works every day. In October 2010, Officer Yoshioka issued a warning to Taylor for sleeping in his small two-door car through the night, in violation of Section 85.02. He then began sleeping on the sidewalk, which is legal. Starting December 1, 2010, Taylor began sleeping at Winter Shelter in Culver City. He rented a storage facility to get his excess property out of the car, though he kept his sleeping bag with him in case he missed the bus to the shelter and had to sleep on the streets.

On the morning of December 18, 2010, Officer Yoshioka and his partner arrested Taylor for violating Section 85.02 and had his car impounded. At the time he was arrested, Taylor was sitting in his car to get out of the rain. The vehicle contained one tin of food, clothing, and a bottle of urine. Taylor informed the officers that he slept at Winter Shelter and not in his car, and that he had an identification card issued by Winter Shelter to prove it. He was arrested nonetheless.

Plaintiff Patricia Warivonchik has lived in Venice for thirty-four years. She is epileptic, and after suffering a significant head injury, is unable to work full time. Because she could no longer afford to pay rent in Venice, but did not want to leave the area, she began living in her RV. Since becoming homeless, Warivonchik has supported herself with part-time jobs and by selling ceramic artwork. She is also a member of a church in Santa Monica where she legally parks her RV at night.

On November 13, 2010, Warivonchik was driving her RV through Venice — taking her artwork to a local fair — when she was pulled over by Officer Yoshioka and his partner for failing to turn off her left blinker. She was not cited for the blinker, but was given a written warning for violating Section 85.02 and told that she would be arrested if ever seen again in Venice with her RV.

Plaintiff William Cagle has been a resident of Venice since 1979. He suffers from congestive heart failure, which causes fluid to build up in his legs, preventing him from walking even short distances. His sole source of income is Social Security, which is not enough to pay both for rent and for the medicine he needs that is not covered by his insurance. Cagle became homeless in 1993, but was able to keep his small van.

In the early mornings of October 17, 2010, and November 22, 2010, Officer Yoshioka and his partner cited and arrested Cagle for violating Section 85.02. Among the items found in Cagle's van were clothing, bedding, boxed food, bottles of medicine,  and a portable radio. Cagle explained to the officers that he was not sleeping in his vehicle. Officer Yoshioka's partner responded that sleeping is not the only criteria for violating Section 85.02.

.

A statute fails under the Due Process Clause of the Fourteenth Amendment "if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits...." Giaccio v. Pennsylvania, 402, 86 S.Ct. 518, 15 L.Ed.2d 447 (1966). A statute is vague on its face when "no standard of conduct is specified at all. As a result, men of common intelligence must necessarily guess at its meaning." Coates v. City of Cincinnati, , 614, 91 S.Ct. 1686, 29 L.Ed.2d 214 (1971) (internal quotation marks omitted).

"Vagueness may invalidate a criminal law for either of two independent reasons. First, it may fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits; second, it may authorize and even encourage arbitrary and discriminatory enforcement." Morales, 527 U.S. at 56, 119 S.Ct. 1849 (citation omitted). Section 85.02 fails under both standards.

A. Section 85.02 fails to provide adequate notice of the conduct it criminalizes.

"[T]he purpose of the fair notice requirement is to enable the ordinary citizen to conform his or her conduct to the law." Id. at 58, 119 S.Ct. 1849. A penal statute cannot require the public to speculate as to its meaning while risking life, liberty, and property in the process. Section 85.02 offers no guidance as to what conduct it prohibits, inducing precisely this type of impermissible speculation and uncertainty. It states that no person shall use a vehicle "as living quarters either overnight, day-by-day, or otherwise." Yet the statute does not define "living quarters," or specify how long — or when — is "otherwise." We know that under Defendants' enforcement practices sleeping in a vehicle is not required to violate Section 85.02, as Jacobs-Elstein learned, nor is keeping a plethora of belongings required, as Taylor learned. But there is no way to know what is required to violate Section 85.02.

Instead, Plaintiffs are left guessing as to what behavior would subject them to citation and arrest by an officer. Is it impermissible to eat food in a vehicle? Is it illegal to keep a sleeping bag? Canned food? Books? What about speaking on a cell phone? Or staying in the car to get out of the rain? These are all actions Plaintiffs were taking when arrested for violation of the ordinance, all of which are otherwise perfectly legal. And despite Plaintiffs' repeated attempts to comply with Section 85.02, there appears to be nothing they can do to avoid violating the statute short of discarding all of their possessions or their vehicles, or leaving Los Angeles entirely. All in all, this broad and cryptic statute criminalizes innocent behavior, making it impossible for citizens to know how to keep their conduct within the pale.

In this respect, Section 85.02 presents the same vagueness concerns as the anti-loitering ordinance held unconstitutional in Morales, There, the Supreme Court found that a Chicago law prohibiting "loitering," which it defined as "remain[ing] in any one place with no apparent purpose," lacked fair notice, as it was "difficult to imagine how any citizen ... standing in a public place with a group of people would know if he or she had an `apparent purpose.'" Id. at 56-57, 119 S.Ct. 1849.

So too here. It is difficult to imagine how anyone loading up his or her car with personal belongings, perhaps to go on a camping trip or to donate household wares to the Salvation Army, and parking briefly on a Los Angeles street, would know if he or she was violating the statute. What's worse, even avoiding parking does not seem to be sufficient; Plaintiff Warivonchik was not even parked — she was driving her RV through Venice when she was pulled over and issued a warning. So, under the Task Force's expansive reading of this already amorphous statute, any vacationer who drives through Los Angeles in an RV may be violating Section 85.02. As "the [C]ity cannot conceivably have meant to criminalize each instance a citizen" uses a vehicle to store personal property, vagueness about what is covered and what is not "dooms this ordinance." Id. at 57, 119 S.Ct. 1849.

Because Section 85.02 fails to draw a clear line between innocent and criminal conduct, it is void for vagueness.

B. Section 85.02 promotes arbitrary enforcement that targets the homeless.

A statute is also unconstitutionally vague if it encourages arbitrary or discriminatory enforcement. See Papachristou, 405 U.S. at 162, 92 S.Ct. 839. If a statute provides "no standards governing the exercise of ... discretion," it becomes "a convenient tool for harsh and discriminatory enforcement by local prosecuting officials, against particular groups deemed to merit their displeasure." Id. at 170, 92 S.Ct. 839 (internal quotation marks omitted).

Arbitrary and discriminatory enforcement is exactly what has occurred here. As noted, Section 85.02 is broad enough to cover any driver in Los Angeles who eats food or transports personal belongings in his or her vehicle. Yet it appears to be applied only to the homeless. The vagueness doctrine is designed specifically to prevent this type of selective enforcement, in which a "`net [can] be cast at large, to enable men to be caught who are vaguely undesirable in the eyes of the police and prosecution, although not chargeable in any particular offense.'" Id. at 166, 92 S.Ct. 839 (quoting Winters v. New York, , 540, 68 S.Ct. 665, 92 L.Ed. 840 (1948) (Frankfurter, J., dissenting)).

Section 85.02 raises the same concerns of discriminatory enforcement as the ordinance in Papachristou, There, the Supreme Court held that a city ordinance prohibiting "vagrancy" 

— which was applied to "loitering," "prowling," and "nightwalking," among other conduct — was unconstitutionally vague. Id. at 158, 163, 92 S.Ct. 839. The Court viewed the ordinance in its historical context as the descendant of English feudal poor laws designed to prevent the physical movement and economic ascension of the lower class. Id. at 161-62, 92 S.Ct. 839. In America, such laws had been used to "roundup ... so-called undesireables," and resulted "in a regime in which the poor and the unpopular [we]re permitted to stand on a public sidewalk ... only at the whim of any police officer." Id. at 170, 171, 92 S.Ct. 839 (internal quotation marks omitted). The Court concluded that "the rule of law implies equality and justice in its application. Vagrancy laws... teach that the scales of justice are so tipped that even-handed administration of the law is not possible. The rule of law, evenly applied to minorities as well as majorities, to the poor as well as the rich, is the great mucilage that holds society together." Id. at 171, 92 S.Ct. 839.

The City argues that its enforcement goals were motivated by legitimate health and safety concerns. It notes that some of the plaintiffs were arrested while in cars with garbage, pets, and their personal belongings, and that it was unsafe for plaintiffs to occupy their cars under these circumstances. We do not question the legitimacy of these public health and safety issues, but the record plainly shows that some of the conduct plaintiffs were engaged in when arrested — eating, talking on the phone, or escaping the rain in their vehicles — mimics the everyday conduct of many Los Angeles residents. The health and safety concerns cited by the City do not excuse the basic infirmity of the ordinance: It is so vague that it fails to give notice of the conduct it actually prohibits. As shown by the City's own documents, the different ways the ordinance was interpreted by members of the police department make it incompatible with the concept of an even-handed administration of the law to the poor and to the rich that is fundamental to a democratic society.

Defendants correctly note that they can bring clarity to an otherwise vague statute "through limiting constructions given... by the ... enforcement agency." Defendants point to their 2008 internal memorandum instructing officers making an arrest to first "establish one of the following — (i) overnight occupancy for more than one night or (ii) day-by-day occupancy of three or more days." This memo is irrelevant. First, Defendant Captain Peters, who heads the Task Force, admitted that he disfavored these instructions, and instead advised his officers to adhere to the "Four C's" philosophy, which gave Task Force officers no more guidance than the statute itself. Second, even if Task Force officers had been given the 2008 memo, they did not follow it. Officers did not observe Plaintiffs in their vehicles overnight or for three consecutive days before arresting them.

In sum, Section 85.02 has paved the way for law enforcement to target the homeless and is therefore unconstitutionally vague.

CONCLUSION

Section 85.02 provides inadequate notice of the unlawful conduct it proscribes, and opens the door to discriminatory enforcement against the homeless and the poor. Accordingly, Section 85.02 violates the Due Process Clause of the Fourteenth Amendment as an unconstitutionally vague statute.

For many homeless persons, their automobile may be their last major possession — the means by which they can look for work and seek social services. The 
City of Los Angeles has many options at its disposal to alleviate the plight and suffering of its homeless citizens. Selectively preventing the homeless and the poor from using their vehicles for activities many other citizens also conduct in their cars should not be one of those options.

CHAPTER FIFTEEN
Harwell v. State, 821 N.E.2d 381 (Ind. Ct. App. 2004). Opinion by: Riley, J.

Appellant-defendant, Lisa Harwell (Harwell), appeals her conviction for Count I, prostitution, a Class D felony. . . . We affirm.

Issue

Harwell raises one issue on appeal, which we restate as follows: whether the State presented sufficient evidence to sustain her conviction for prostitution.

Facts

On September 12, 2003, Officer David Miller of the Indianapolis Police Department was investigating prostitution complaints in the College corridor, the area between Washington Street and 38th Street, in Indianapolis, Indiana. His undercover investigation consisted of driving around the area looking for prostitutes. At approximately 2:45 p.m., Officer Miller observed Harwell on the corner of 22nd Street and College Avenue. Upon stopping at the side of the road, he inquired if Harwell needed a ride. Without responding, Harwell entered the car and asked Officer Miller if he was a police officer. After denying he was a police officer, Officer Miller asked her if anything was going on, a question he uses to determine if women are looking to commit sexual acts. He further specified he was looking for fellatio. Although Harwell agreed to perform fellatio, she refused to discuss money when he asked about the price. Instead, she directed him towards an alley off the 2100 block of Yandes. When they arrived in the alley, Officer Miller again questioned Harwell about the cost, asking her if the act would be more than $20.00. Harwell simply responded “no.” At that point, Officer Miller informed her that he was a police officer and that she was under arrest.

On January 26, 2004, a bench trial was held. At the close of the evidence, the trial court found Harwell guilty of prostitution, a Class D felony and sentenced her to 545 days of incarceration at the Indiana Department of Correction.

Reasoning

Harwell contends that the evidence presented at trial was insufficient to support her conviction. Specifically, Harwell argues that the State failed to prove that she offered or agreed to perform a sexual act in exchange for money or other property. . . . Prostitution as a Class D felony is defined as “[a] person who knowingly or intentionally performed, or offers or agrees to perform, sexual intercourse or deviate sexual conduct . . . for money or other property commits prostitution, a Class A misdemeanor. However, the offense is a Class D felony if the person has two (2) prior convictions under this section.” Thus, in order to convict Harwell, the State was required to establish beyond a reasonable doubt that (1) she intentionally agreed to perform fellatio in exchange for money and that (2) she had two prior convictions for prostitution. Although Harwell now concedes that she intended to engage in a sexual act, she disputes that there was an agreement to perform fellatio for money. In particular, she asserts that despite Officer Miller’s repeated inquiries about the cost of fellatio, she never indicated that she agreed to accept money. We are not persuaded.

As both parties correctly point out, there is no definition of “agreement” within the statute. Furthermore, neither party proffered nor did our research reveal any case law clarifying “agreement” as used in the charge of prostitution. . . . “Agreement” has a plain, and ordinary meaning: it is defined by Black’s law dictionary as “a mutual understanding between two or more persons about their relative rights and duties regarding past or future performances; a manifestation of mutual assent by two or more persons.” Analogizing to contract law, an agreement is considered to be a meeting of the minds between the parties, a mutual understanding of all terms of the contract. . . .

Here, the record shows that Officer Miller was conducting an undercover investigation in an area known for its high volume of prostitution. Testimonial evidence indicates that immediately after getting into Officer Miller’s car, Harwell demanded to know whether he was a police officer. Further, Officer Miller testified that after Harwell agreed to perform fellatio, she was evasive about its cost. However, the record reflects that after directing him to an alley, Officer Miller again attempted to elicit a specific price for Harwell’s services. At this point, Officer Miller stated that upon his question “if it was going to cost more than $20.00,” [and] Harwell responded, “no.”

Holding

Being mindful that we “should not be ignorant as judges of what we know as men,” we find that the State presented sufficient evidence to prove beyond a reasonable doubt that Harwell agreed to perform fellatio for money. Based on the evidence before us, we conclude that the agreement was implicit in the parties’ words and actions when considered in the context in which they occurred. By indicating that the sexual service would not be more expensive than $20.00, Harwell emitted an inference that there was a cost involved and that she would accept money.

Moreover, Harwell’s argument that a specific price has to be determined between the parties prior to there being a meeting of the minds is not supported by the statutory language, which only requires evidence of a performance, offer, or agreement to commit sexual services in exchange for money. The statute is silent as to the requirement of a preset price. Surely, it cannot be said that to constitute a violation of the statute, the agreement must be expressed and in precise statutory language. Therefore, we agree with the trial court that a meeting of the minds existed between Officer Miller and Harwell that she would perform fellatio for money, with a more specific price to be determined somewhere between 1 penny and $20.00, but definitely not more than $20.00. . . . Consequently, we hold that the State presented sufficient evidence to support Harwell’s conviction for prostitution.

Questions for Discussion
1.
Did Harwell possess the intent to exchange sex for money? Can there be a legal agreement given that Officer Miller did not possess an intent to exchange sex for money?

2.
Absent an agreement as to price, are we able to conclude that Harwell intended to exchange sex for money? Was her consent conditional on the amount of money offered by Officer Miller?

3.
Do you believe that there was a “meeting of the minds or an agreement to exchange sex for money”?

4.
Was Harwell, in reality, convicted for the status of being a prostitute rather than for engaging in an act of prostitution?
CHAPTER FIFTEEN
MAY CALIFORNIA PROHIBIT JUVENILES FROM PURCHASING OR RENTING VIOLENT VIDEO GAMES?

BROWN V. ENTERTAINMENT MERCHANTS ASSOCIATION

___U.S.___(2011)

Opinion by: Scalia, J.

Issue

We consider whether a California law imposing restrictions on violent video games comports with the  First Amendment.                                                                                              Facts. 

 California Assembly Bill 1179 (2005), Cal. Civ. Code Ann. §§1746–1746.5 , prohibits the sale or rental of “violent video games” to minors, and requires their packaging to be labeled “18.” The Act covers games “in which the range of options available to a player includes killing, maiming, dismembering, or sexually assaulting an image of a human being, if those acts are depicted” in a manner that “[a] reasonable person, considering the game as a whole, would find appeals to a deviant or morbid interest of minors,” that is “patently offensive to prevailing standards in the community as to what is suitable for minors,” and that “causes the game, as a whole, to lack serious literary, artistic, political, or scientific value for minors.” Violation of the Act is punishable by a civil fine of up to $1,000.                                                                                                                                             Respondents, representing the video-game and software industries, brought a pre-enforcement challenge to the Act in the United States District Court for the Northern District of California. That court concluded that the Act violated the First Amendment and permanently enjoined its enforcement.                                                                                        California correctly acknowledges that video games qualify for First Amendment protection. The Free Speech Clause exists principally to protect discourse on public matters, but we have long recognized that it is difficult to distinguish politics from entertainment, and dangerous to try. “Everyone is familiar with instances of propaganda through fiction. What is one man’s amusement, teaches another’s doctrine.”  Like the protected books, plays, and movies that preceded them, video games communicate ideas—and even social messages—through many familiar literary devices (such as characters, dialogue, plot, and music) and through features distinctive to the medium (such as the player’s interaction with the virtual world). That suffices to confer First Amendment protection. Under our Constitution, “esthetic and moral judgments about art and literature … are for the individual to make, not for the Government to decree, even with the mandate or approval of a majority.” And whatever the challenges of applying the Constitution to ever-advancing technology, “the basic principles of freedom of speech and the press, like the First Amendment ’s command, do not vary” when a new and different medium for communication appears.                                                                                      The most basic of those principles is this: “[A]s a general matter … government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.” There are of course exceptions. “‘From 1791 to the present,’ … the First Amendment has ‘permitted restrictions upon the content of speech in a few limited areas,’ and has never ‘include[d] a freedom to disregard these traditional limitations. ” These limited areas—such as obscenity,  incitement,  and fighting words,—represent “well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.”                                           
    California does not argue that it is empowered to prohibit selling offensively violent works to adults. … Instead, it wishes to create a wholly new category of content-based regulation that is permissible only for speech directed at children.                                                                                                                       That is unprecedented and mistaken. “[M]inors are entitled to a significant measure of First Amendment protection,….No doubt a State possesses legitimate power to protect children from harm, but that does not include a free-floating power to restrict the ideas to which children may be exposed. “Speech that is neither obscene as to youths nor subject to some other legitimate proscription cannot be suppressed solely to protect the young from ideas or images that a legislative body thinks unsuitable for them.”                                           California’s argument would fare better if there were a longstanding tradition in this country of specially restricting children’s access to depictions of violence, but there is none. Certainly the books we give children to read—or read to them when they are younger—contain no shortage of gore. Grimm’s Fairy Tales, for example, are grim indeed. As her just deserts for trying to poison Snow White, the wicked queen is made to dance in red hot slippers “till she fell dead on the floor, a sad example of envy and jealousy.”  Cinderella’s evil stepsisters have their eyes pecked out by doves. And Hansel and Gretel (children!) kill their captor by baking her in an oven.                                                        High-school reading lists are full of similar fare. Homer’s Odysseus blinds Polyphemus the Cyclops by grinding out his eye with a heated stake. In the Inferno, Dante and Virgil watch corrupt politicians struggle to stay submerged beneath a lake of boiling pitch, lest they be skewered by devils above the surface. And Golding’s Lord of the Flies recounts how a schoolboy called Piggy is savagely murdered by other children while marooned on an island. …                                                                                                               California claims that video games present special problems because they are “interactive,” in that the player participates in the violent action on screen and determines its outcome. The latter feature is nothing new: Since at least the publication of The Adventures of You: Sugarcane Island in 1969, young readers of choose-your-own-adventure stories have been able to make decisions that determine the plot by following instructions about which page to turn to.  As for the argument that video games enable participation in the violent action, that seems to us more a matter of degree than of kind. As Judge Posner of the Seventh Circuit Court of Appeals has observed, all literature is interactive. “[T]he better it is, the more interactive. Literature when it is successful draws the reader into the story, makes him identify with the characters, invites him to judge them and quarrel with them, to experience their joys and sufferings as the reader’s own.”                                                        
     Justice Alito has done considerable independent research to identify, video games in which “the violence is astounding,” “Victims are dismembered, decapitated, disemboweled, set on fire, and chopped into little pieces. . . . Blood gushes, splatters, and pools.” Justice Alito recounts all these disgusting video games in order to disgust us—but disgust is not a valid basis for restricting expression. And the same is true of Justice Alito ’s description, f those video games he has discovered that have a racial or ethnic motive for their violence—“ ‘ethnic cleansing’ [of] . . . African Americans, Latinos, or Jews.” To what end does he relate this? Does it somehow increase the “aggressiveness” that California wishes to suppress? Who knows? But it does arouse the reader’s ire, and the reader’s desire to put an end to this horrible message. Thus, ironically, Justice Alito ’s argument highlights the precise danger posed by the California Act: that the ideas expressed by speech—whether it be violence, or gore, or racism—and not its objective effects, may be the real reason for governmental proscription.                                                            Because the Act imposes a restriction on the content of protected speech, it is invalid unless California can demonstrate that it passes strict scrutiny—that is, unless it is justified by a compelling government interest and is narrowly drawn to serve that interest.  The State must specifically identify an “actual problem” in need of solving, and the curtailment of free speech must be actually necessary to the solution. That is a demanding standard. “It is rare that a regulation restricting speech because of its content will ever be permissible.”                                                                                                                               California cannot meet that standard….The State’s evidence is not compelling. California relies primarily on the research of Dr. Craig Anderson and a few other research psychologists whose studies purport to show a connection between exposure to violent video games and harmful effects on children. These studies have been rejected by every court to consider them, and with good reason: They do not prove that violent video games cause minors to act aggressively. Instead, “[n]early all of the research is based on correlation, not evidence of causation, and most of the studies suffer from significant, admitted flaws in methodology.” They show at best some correlation between exposure to violent entertainment and minuscule real-world effects, such as children’s feeling more aggressive or making louder noises in the few minutes after playing a violent game than after playing a nonviolent game.                                                                                                        Even taking for granted Dr. Anderson’s conclusions that violent video games produce some effect on children’s feelings of aggression, those effects are both small and indistinguishable from effects produced by other media. In his testimony in a similar lawsuit, Dr. Anderson admitted that the “effect sizes” of children’s exposure to violent video games are “about the same” as that produced by their exposure to violence on television. And he admits that the same effects have been found when children watch cartoons starring Bugs Bunny or the Road Runner, or when they play video games like Sonic the Hedgehog that are rated “E”  or even when they “vie[w] a picture of a gun.”      
     Of course, California has (wisely) declined to restrict Saturday morning cartoons, the sale of games rated for young children, or the distribution of pictures of guns. The consequence is that its regulation is wildly under-inclusive when judged against its asserted justification, which in our view is alone enough to defeat it. Under-inclusiveness raises serious doubts about whether the government is in fact pursuing the interest it invokes, rather than disfavoring a particular speaker or viewpoint. Here, California has singled out the purveyors of video games for disfavored treatment—at least when compared to booksellers, cartoonists, and movie producers—and has given no persuasive reason why.                                                                                                                            
     The Act is also seriously underinclusive in another respect—and a respect that renders irrelevant the contentions of the concurrence and the dissents that video games are qualitatively different from other portrayals of violence. The California Legislature is perfectly willing to leave this dangerous, mind-altering material in the hands of children so long as one parent (or even an aunt or uncle) says it’s OK. And there are not even any requirements as to how this parental or avuncular relationship is to be verified; apparently the child’s or putative parent’s, aunt’s, or uncle’s say-so suffices. That is not how one addresses a serious social problem.                                                                                                      California claims that the Act is justified in aid of parental authority: By requiring that the purchase of violent video games can be made only by adults, the Act ensures that parents can decide what games are appropriate. At the outset, we note our doubts that punishing third parties for conveying protected speech to children just in case their parents disapprove of that speech is a proper governmental means of aiding parental authority. Accepting that position would largely undermine the rule that “only in relatively narrow and well-defined circumstances may government bar public dissemination of protected materials to [minors].”                                                                                                            The video-game industry has in place a voluntary rating system designed to inform consumers about the content of games. The system, implemented by the Entertainment Software Rating Board (ESRB), assigns age-specific ratings to each video game submitted: EC (Early Childhood); E (Everyone); E10+ (Everyone 10 and older); T (Teens); M (17 and older); and AO (Adults Only—18 and older).  The Video Software Dealers Association encourages retailers to prominently display information about the ESRB system in their stores; to refrain from renting or selling adults-only games to minors; and to rent or sell “M” rated games to minors only with parental consent.  In 2009, the Federal Trade Commission (FTC) found that, as a result of this system, “the video game industry outpaces the movie and music industries” in “(1) restricting target-marketing of mature-rated products to children; (2) clearly and prominently disclosing rating information; and (3) restricting children’s access to mature-rated products at retail.”  This system does much to ensure that minors cannot purchase seriously violent games on their own, and that parents who care about the matter can readily evaluate the games their children bring home. Filling the remaining modest gap in concerned-parents’ control can hardly be a compelling state interest.      
      And finally, the Act’s purported aid to parental authority is vastly overinclusive. Not all of the children who are forbidden to purchase violent video games on their own have parents who care whether they purchase violent video games. While some of the legislation’s effect may indeed be in support of what some parents of the restricted children actually want, its entire effect is only in support of what the State thinks parents ought to want. This is not the narrow tailoring to “assisting parents” that restriction of First Amendment rights requires.                                                                                            Holding                                                                                                                               California’s effort to regulate violent video games is the latest episode in a long series of failed attempts to censor violent entertainment for minors. While we have pointed out above that some of the evidence brought forward to support the harmfulness of video games is unpersuasive, we do not mean to demean or disparage the concerns that underlie the attempt to regulate them—concerns that may and doubtless do prompt a good deal of parental oversight. We have no business passing judgment on the view of the California Legislature that violent video games (or, for that matter, any other forms of speech) corrupt the young or harm their moral development. Our task is only to say whether or not such works constitute a “well-defined and narrowly limited clas[s] of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem,” and if not, whether the regulation of such works is justified by that high degree of necessity we have described as a compelling state interest (it is not). Even where the protection of children is the object, the constitutional limits on governmental action apply.                                                                                                                                                  California’s legislation straddles the fence between (1) addressing a serious social problem and (2) helping concerned parents control their children. Both ends are legitimate, but when they affect First Amendment rights they must be pursued by means that are neither seriously underinclusive nor seriously overinclusive.  As a means of protecting children from portrayals of violence, the legislation is seriously underinclusive, not only because it excludes portrayals other than video games, but also because it permits a parental or avuncular veto. And as a means of assisting concerned parents it is seriously overinclusive because it abridges the First Amendment rights of young people whose parents (and aunts and uncles) think violent video games are a harmless pastime. And the overbreadth in achieving one goal is not cured by the underbreadth in achieving the other. Legislation such as this, which is neither fish nor fowl, cannot survive strict scrutiny. 

Alito , J. with whom Roberts, C.J.  joins, concurring in the judgment. 

 The California statute that is before us in this case represents a pioneering effort to address what the state legislature and others regard as a potentially serious social problem: the effect of exceptionally violent video games on impressionable minors, who often spend countless hours immersed in the alternative worlds that these games create. Although the California statute is well intentioned, its terms are not framed with the precision that the Constitution demands, and I therefore agree with the Court that this particular law cannot be sustained.                                                                                           
     I disagree, however, with the approach taken in the Court’s opinion. In considering the application of unchanging constitutional principles to new and rapidly evolving technology, this Court should proceed with caution. We should make every effort to understand the new technology. We should take into account the possibility that developing technology may have important societal implications that will become apparent only with time. We should not jump to the conclusion that new technology is fundamentally the same as some older thing with which we are familiar. And we should not hastily dismiss the judgment of legislators, who may be in a better position than we are to assess the implications of new technology. The opinion of the Court exhibits none of this caution.                                                                                                                                      In the view of the Court, all those concerned about the effects of violent video games—federal and state legislators, educators, social scientists, and parents—are unduly fearful, for violent video games really present no serious problem. Spending hour upon hour controlling the actions of a character who guns down scores of innocent victims is not different in “kind” from reading a description of violence in a work of literature.      
    The Court is sure of this; I am not. There are reasons to suspect that the experience of playing violent video games just might be very different from reading a book….  In some of these games, the violence is astounding. Victims by the dozens are killed with every imaginable implement, including machine guns, shotguns, clubs, hammers, axes, swords, and chainsaws. Victims are dismembered, decapitated, disemboweled, set on fire, and chopped into little pieces. They cry out in agony and beg for mercy. Blood gushes, splatters, and pools. Severed body parts and gobs of human remains are graphically shown. In some games, points are awarded based, not only on the number of victims killed, but on the killing technique employed.                                                                                          It also appears that there is no antisocial theme too base for some in the video-game industry to exploit. There are games in which a player can take on the identity and reenact the killings carried out by the perpetrators of the murders at Columbine High School and Virginia Tech. The objective of one game is to rape a mother and her daughters; in another, the goal is to rape Native American women. There is a game in which players engage in “ethnic cleansing” and can choose to gun down African-Americans, Latinos, or Jews. In still another game, players attempt to fire a rifle shot into the head of President Kennedy as his motorcade passes by the Texas School Book Depository.  If the technological characteristics of the sophisticated games that are likely to be available in the near future are combined with the characteristics of the most violent games already marketed, the result will be games that allow troubled teens to experience in an extraordinarily personal and vivid way what it would be like to carry out unspeakable acts of violence.                                                                                                                When all of the characteristics of video games are taken into account, there is certainly a reasonable basis for thinking that the experience of playing a video game may be quite different from the experience of reading a book, listening to a radio broadcast, or viewing a movie. And if this is so, then for at least some minors, the effects of playing violent video games may also be quite different. The Court acts prematurely in dismissing this possibility out of hand. 

Thomas , J. dissenting. 

The Court’s decision today does not comport with the original public understanding of the First Amendment . The majority strikes down, as …unconstitutional, a state law that prohibits the direct sale or rental of certain video games to minors because the law “abridg[es] the freedom of speech.” But I do not think the First Amendment stretches that far. The practices and beliefs of the founding generation establish that “the freedom of speech,” as originally understood, does not include a right to speak to minors (or a right of minors to access speech) without going through the minors’ parents or guardians. I would hold that the law at issue is not … unconstitutional under the First Amendment  and reverse and remand for further proceedings. …                                                                                The Court’s constitutional jurisprudence “historically has reflected Western civilization concepts of the family as a unit with broad parental authority over minor children.” Under that case law, “legislature[s] [can] properly conclude that parents and others, teachers for example, who have … primary responsibility for children’s well-being are entitled to the support of laws designed to aid discharge of that responsibility.” “[T]he State is entitled to adjust its legal system to account for children’s vulnerability and their needs for concern, … sympathy, and … paternal attention” (internal quotation marks omitted)). This is because “the tradition of parental authority is not inconsistent with our tradition of individual liberty; rather, the former is one of the basic presuppositions of the latter.” “Legal restrictions on minors, especially those supportive of the parental role, may be important to the child’s chances for the full growth and maturity that make eventual participation in a free society meaningful and rewarding”….      “The freedom of speech,” as originally understood, does not include a right to speak to minors without going through the minors’ parents or guardians. Therefore, I cannot agree that the statute at issue is facially unconstitutional under the First Amendment. 

Breyer, J. dissenting.

The California statute defines a violent video game as: A game in which a player "kill[s], maim[s], dismember[s], or sexually assault[s] an image of a human being," and
"[a] reasonable person, considering the game as a whole, would find [the game] appeals to a deviant or morbid interest of minors,"  and "[the game] is patently offensive to prevailing standards in the community as to what is suitable for minors,"  and "the game,  as a whole, . . . lack[s] serious literary, artistic, political, or scientific value for minors." Cal. Civ. Code Ann. § 1746(d)(1). The statute in effect forbids the sale of such a game to minors unless they are  accompanied by a parent; it requires the makers of the game to affix a label identifying it as a game suitable only for those aged 18 and over; it exempts retailers from liability unless such a label is properly affixed to the game; and it imposes a civil fine of up to $ 1,000 upon a violator….
     California's law imposes no more than a modest restriction on expression. The statute prevents no one from playing a video game, it prevents no adult from buying a video game, and it prevents no child or adolescent from obtaining a game provided a parent is willing to help. All it prevents is a child or adolescent from buying, without a parent's assistance, a gruesomely violent video game of a kind that the industry itself tells us it wants to keep out of the hands of those under the age of 17. ….
     The interest that California advances in support of the statute is compelling. As this Court has previously described that interest, it consists of both (1) the "basic" parental claim "to authority in their own household to direct the rearing of their children," which makes it proper to enact "laws designed to aid discharge of [parental] responsibility," and (2) the State's "independent interest in the well-being of its youth." "'[O]ne can well distinguish laws which do not impose a morality on children, but which support the right of parents to deal with the morals of their children as they see fit'" And where these interests work in tandem, it is not fatally "underinclusive" for a State to advance its interests in protecting children against the special harms present in an interactive video game medium through a default rule that still allows parents to provide their children with what their parents wish.
    Both interests are present here. As to the need to help parents guide their children, the Court noted in 1968 that “ ‘parental control or guidance cannot always be provided.’ ” . Today, 5.3 million grade-school-age children of working parents are routinely home alone. Thus, it has, if anything, become more important to supplement parents’ authority to  guide their children’s development.    
      As to the State's independent interest, we have pointed out that juveniles are more likely to show a "'lack of maturity'" and are "more vulnerable or susceptible to negative influences and outside pressures," and that their "character . . . is not as well formed as that of an adult." And we have therefore recognized "a compelling interest in protecting the physical and psychological well-being of minors."                                                                      
      At the same time, there is considerable evidence that California's statute significantly furthers this compelling interest. That is, in part, because video games are excellent teaching tools. Learning a practical task often means developing habits, becoming accustomed to performing the task, and receiving positive reinforcement   when performing that task well. Video games can help develop habits, accustom the player to performance of the task, and reward the player for performing that task well. Why else would the Armed Forces incorporate video games into its training? ….
     There are many scientific studies that support California's views. Social scientists, for example, have found causal evidence that playing these games results in harm. Longitudinal studies, which measure changes over time,  have found that increased exposure to violent video games causes an increase in aggression over the same period. Experimental studies in laboratories have found that subjects randomly assigned to play a violent video game subsequently displayed more characteristics of aggression than those who played nonviolent games. ….                                                                                                         
      And "meta-analyses," i.e., studies of all the studies, have concluded that exposure to violent video games "was positively associated with aggressive behavior, aggressive cognition, and aggressive affect," and that "playing violent video games is a causal risk factor for long-term harmful outcomes." 
     Some of these studies take care to explain in a common-sense way why video games are potentially more harmful than, say, films or books or television. In essence, they say that the closer a child's behavior comes, not to watching, but to acting out horrific violence, the greater the potential psychological harm. ….                                                               
     Eleven years ago, for example, the American Academy of Pediatrics, the American Academy of Child & Adolescent Psychiatry, the American Psychological Association, the American Medical Association, the American Academy of Family Physicians, and the American Psychiatric Association released a joint statement, which said:

"[O]ver 1000 studies . . . point overwhelmingly to a causal connection between media violence and aggressive behavior in some children . . . [and, though less research had been done at that time, preliminary studies indicated that] the impact of violent interactive entertainment (video games and other interactive media) on young people . . . may be significantly more severe than that wrought by television, movies, or music." Joint                                                                                                                                                 
     Four years after that, in 2009, the   American Academy of Pediatrics issued a statement in significant part about interactive media. It said:

"Studies of these rapidly growing and ever-more-sophisticated types of media have indicated that the effects of child-initiated virtual violence may be even more profound than those of passive media such as television. In many games the child or teenager is 'embedded' in the game and uses a 'joystick' (handheld controller) that enhances both the experience and the aggressive feelings." …"Correlational and experimental studies have revealed that violent video games lead to increases in aggressive behavior and aggressive thinking and decreases in prosocial behavior. Recent longitudinal studies . . . have revealed that in as little as 3 months, high exposure to violent video games increased physical aggression.”                                                                                                                        

Unlike the majority, I would find sufficient grounds in these studies and expert opinions for this Court to defer to an elected legislature's conclusion that the video games  in question are particularly likely to harm children. This Court has always thought it owed an elected legislature some degree of deference in respect to legislative facts of this kind, particularly when they involve technical matters that are beyond our competence, and even in First Amendment cases. The majority, in reaching its own, opposite conclusion about the validity of the relevant studies, grants the legislature no deference at all. 
     I can find no "less restrictive" alternative to California's law that would be "at least as effective." The majority points to a voluntary alternative…. But this voluntary system has serious enforcement gaps. When California enacted its law, a Federal Trade Commission (FTC) study had found that nearly 70% of unaccompanied 13- to 16-year-olds were able to buy M-rated video games. ….[A]s of the FTC's most recent update to Congress, 20% of those under 17 are still able to buy M-rated video games, and, breaking down sales by store, one finds that this number rises to nearly 50% in the case of one large national chain. …The industry also argues for an alternative technological solution, namely  "filtering at the console level." But it takes only a quick search of the Internet to find guides explaining how to circumvent any such technological controls. YouTube viewers, for example, have watched one of those guides more than 47,000 times. 
     The upshot is that California's statute, as applied to its heartland of applications (i.e., buyers under 17; extremely violent, realistic video games), imposes a restriction on speech that is modest at most. That restriction is justified by a compelling interest (supplementing parents' efforts to prevent their children from purchasing potentially harmful violent, interactive material). And there is no equally effective, less restrictive alternative. California's statute is consequently constitutional on its face -- though litigants remain free to challenge the statute as applied in particular instances, including any effort by the State to apply it to minors aged 17.
     I add that the majority's different conclusion creates a serious anomaly in First Amendment law. [A] State can prohibit the sale to minors of depictions of nudity; today the Court makes clear that a State cannot prohibit the sale to minors of the most violent interactive video games. But what sense does it make to forbid selling to a 13-year-old boy a magazine with an image of a nude woman, while protecting a sale to that 13-year-old of an interactive video game in which he actively, but virtually, binds and gags the woman, then tortures and kills her? What kind of First Amendment would permit the government to protect children by restricting sales of that extremely violent video game only when the woman -- bound, gagged, tortured, and killed -- is also topless?
     This anomaly is not compelled by the First Amendment. It disappears once one recognizes that extreme violence, where interactive, and without literary, artistic, or similar justification, can prove at least as, if not more, harmful to children as photographs of nudity. And the record here is more than adequate to support such a view. 
      This case is ultimately less about censorship than it is about education.  Our Constitution cannot succeed in securing the liberties it seeks to protect unless we can raise future generations committed cooperatively to making our system of government work. Education, however, is about choices. Sometimes, children need to learn by making choices for themselves. Other times, choices are made for children -- by their parents, by their teachers, and by the people acting democratically through their governments. In my view, the First Amendment does not disable government from helping parents make such a choice here -- a choice not to have their children buy extremely violent, interactive video games, which they more than reasonably fear pose only the risk of harm to those children.                                                                                   Questions for Discussion                                                                                                               1. According to Justice Scalia are depictions of violence a category of speech that is protected under the First Amendment? .                                                                               2. Why does Justice Scalia conclude that the California law cannot survive strict scrutiny?                                                                                                                                        3.  Summarize Justice Scalia’s reasons for concluding that the California statute is “under-inclusive.”                                                                                                                               4.   What is your reaction to Justice Alito’s point that video game have a more powerful impact on children than books and radio and television.                                                     5.  Do you agree with Justice Breyer that the California law helps parents to protect their children from the destructive effects of violent video games?  

CHAPTER FIFTEEN

Were the defendants guilty of cruelty to a cat?

Hall v. Indiana, 791 N.E.2d 257 (Ind. App. 2003), Opinion by: Sullivan, J.

Facts

The facts favorable to the jury’s verdict reveal that while patrolling on December 30, 2000, Deputy Robert Olesky of the Madison County Sheriff’s Department observed two men, later identified as the defendants, walking with long guns but not wearing “hunter orange” clothing. Concerned that the defendants might be in violation of hunting laws, Olesky pulled his patrol car to the side of the road and observed the defendants with binoculars. Chris was carrying a rifle and pointed it at something on the ground a short distance away, shooting approximately twenty times. Mark fired a shotgun twice, once at a short distance away and once at very close range, “pretty much just straight down towards its feet.”
Olesky drove up to the defendants and discovered that they had been shooting at a cat. The cat had been hit numerous times and was dead. Olesky took possession of the rifle Chris had been using and eventually retrieved the shotgun from Mark as well, which was determined to be below the statutory minimum length. The State charged both defendants with cruelty to an animal and charged Mark with dealing in a sawed-off shotgun. Following a jury trial held on June 6, 2002, both defendants were found guilty as charged. The trial court entered judgment on the convictions and sentenced Chris to one year suspended and to be served on probation. Mark was sentenced to three years incarceration, with six months executed and to be served in a work-release program and thirty months suspended and to be served on probation. . . .

Issue

The defendants claim that the evidence is insufficient to support their convictions for cruelty to an animal. The statute under which the defendants were charged reads in relevant part, “A person who knowingly or intentionally tortures, beats, or mutilates a vertebrate animal commits cruelty to an animal, a Class A misdemeanor.” . . . Here, Chris was charged with knowingly or intentionally mutilating a vertebrate animal, to-wit: by firing approximately thirty (30) projectiles from a shotgun into the body of a carcass of a cat until the cat was dead and its corpse mutilated.” . . .

Reasoning

The defendants’ main argument is that there is insufficient evidence that they mutilated the cat as charged. In support of this contention, the defendants cite Boushehry v. State, 648 N.E.2d 1174 (Ind. Ct. App. 1995). In Boushehry, the defendant was charged and convicted of two counts of knowingly torturing or mutilating a Canadian goose resulting in the death of the goose. The facts leading to Boushehry’s arrest and conviction were that he had instructed Jim Waugh to shoot geese. Waugh fired two or three shots from a .22 caliber rifle, killing one goose and wounding another. Boushehry then cut the wounded bird’s throat to kill it.

Upon appeal, Boushehry claimed that there was insufficient evidence to establish that he or Waugh had either tortured or mutilated either bird. The State countered that the act of shooting the geese constituted mutilation. The Boushehry court held that the act of shooting the goose, which died instantly, was insufficient to support a conviction for cruelty to an animal. Specifically, the court wrote that one goose died instantly and that there was no evidence presented at trial that either Boushehry or Waugh tortured or mutilated the goose in achieving its death. The act of shooting the goose was not considered enough alone to establish cruelty to an animal by either torture or mutilation. Because Boushehry was charged with only the torturing or mutilation death of the geese, his conviction for cruelty to an animal based on the death of the goose who died from the gunshot, absent evidence that the goose was tortured or mutilated, was not sustained.

As to the conviction based upon the death of the other goose, the court held that the evidence was sufficient to support the conviction. The court held that Boushehry’s act of slitting the wounded bird’s throat “constituted mutilation in its plain, or ordinary and usual, sense.”
Because the statute does not define mutilate, we take the term in its plain, or ordinary and usual, sense. Webster defines mutilate as “to cut off or permanently destroy a limb or essential part of . . .” and “to cut up or alter radically so as to make imperfect.” In the case at bar, the evidence most favorable to the conviction reveals that unlike the first goose in Boushehry, the cat here did not die instantly; instead, the cat was shot numerous times. Although shooting an animal once and killing it instantaneously does not constitute mutilation, here, the evidence most favorable to the verdict reveals that Chris shot at the cat approximately twenty times with a rifle, and Mark shot at the cat twice with a shotgun. Although there is no direct evidence on precisely how many times the cat was struck, the testimonial and photographic evidence reveals that the cat was hit multiple times.

Holding

A reasonable jury could conclude that the cat was mutilated, i.e., altered radically so as to be made imperfect. . . . This is not to say that every act of shooting an animal more than once is mutilation, but instead that given the circumstances of this case, the jury could reasonably conclude that the defendants’ acts constituted mutilation in its plain and ordinary sense.

The defendants also claim that they presented uncontested evidence that they shot the cat to protect Mark’s person and property and to prevent the cat from prolonged suffering. This is simply an invitation to reweigh evidence and judge witness credibility, a task within the province of the jury. The judgment of the trial court is affirmed.

Dissenting, Baker, J.

The first time I went rabbit hunting—and the next to last—I was accompanied by an accomplished sportsman and family friend who was undoubtedly perturbed at how long I stalked my prey before discharging my shotgun in the direction of the poor wretch. As I was too close to the creature, we found little more of my quarry than the tail. Was that felony mutilation? I think not.

Although the majority opines that multiple shots will not necessarily constitute mutilation, it maintains that it possibly could. While I do not condone shooting cats, in this instance, it was not otherwise illegal. The rapidity with which Chris and Mark dispatched the feline demonstrates that other than being either incompetent marksmen or intending to quickly destroy the pitiful animal, their acts were not such as prohibited by statute. Thus, I would reverse their Class A misdemeanor convictions for cruelty to an animal.

Questions for Discussion

1. Why were the defendants convicted of animal cruelty? At what point in their shooting of the cat was their conduct transformed from legal to illegal?

2. How does the court distinguish the facts in Hall from Boushehry?
3. Should there be a statutory provision prohibiting shooting cats? Several states are experiencing an “epidemic” of feral cats and are considering legalizing the killing of “wild cats.” Animal groups favor capturing and neutering feral cats.

4. Was this a victimless crime?

5. How can we process animals for food consumption and eat meat and at the same time punish cruelty to animals?

6. Do you agree with the majority or dissenting opinion?

CHAPTER SIXTEEN
DOES THE PROHIBITION ON MATERIAL SUPPORT TO A  FOREIGN TERRORIST ORGANIZATION VIOLATE THE FIFTH AND FIRST AMENDMENT?

HOLDER V. HUMANITARIAN LAW PROJECT

____U.S.___ (2010)

Opinion By: Roberts, C.J.

Issue

Congress has prohibited the provision of "material support or resources" to certain foreign organizations that engage in terrorist activity. 18 U.S.C. section 2339B(a)(1). That prohibition is based on a finding that the specified organizations "are so tainted by their criminal conduct that any contribution to such an organization  facilitates that conduct."  The plaintiffs in this litigation seek to provide support to two such organizations. Plaintiffs claim that they seek to facilitate only the lawful, nonviolent purposes of those groups, and that applying the material-support law to prevent them from doing so violates the Constitution. In particular, they claim that the statute is too vague, in violation of the Fifth Amendment, and that it infringes their rights to freedom of speech and association, in violation of the First Amendment.                                                                                            Facts
This litigation concerns 18 U.S.C. section 2339B, which makes it a federal crime to "knowingly provid[e] material support or resources to a foreign terrorist organization." Congress has amended the definition of "material support or resources" periodically, but at present it   is defined as follows: 

"[T]he term 'material support or resources' means any property, tangible or intangible, or service, including currency or monetary instruments or financial securities, financial services, lodging, training, expert advice or assistance, safehouses, false documentation or identification, communications equipment, facilities, weapons, lethal substances, explosives, personnel (1 or more individuals who may be or include oneself), and transportation, except medicine or religious materials." Section 2339A(b)(1); see also section 2339B(g)(4).                                                                                                                        

     The authority to designate an entity a "foreign terrorist organization" rests with the Secretary of State. 8 U.S.C. sections 1189(a)(1), (d)(4). She may, in consultation with the Secretary of the Treasury and the Attorney General, so designate an organization upon finding that it is foreign, engages in "terrorist activity" or "terrorism," and thereby "threatens the security of United States nationals or the national security of the United States."  "'[N]ational security' means the national defense, foreign relations, or economic interests of the United States." An entity designated a foreign terrorist organization may seek review of that designation before the D. C. Circuit within 30 days of that designation. 
     In 1997, the Secretary of State designated 30 groups as foreign terrorist organizations.  Two of those groups are the Kurdistan Workers' Party (also known as the Partiya Karkeran Kurdistan, or PKK) and the Liberation Tigers of Tamil Eelam (LTTE). The PKK is an organization founded in 1974 with the aim  of establishing an independent Kurdish state in southeastern Turkey.. The LTTE is an organization founded in 1976 for the purpose of creating an independent Tamil state in Sri Lanka. The District Court in this action found that the PKK and the LTTE engage in political and humanitarian activities.. The Government has presented evidence that both groups have also committed numerous terrorist attacks, some of which have harmed American citizens. The LTTE sought judicial review of its designation as a foreign terrorist organization; the D. C. Circuit upheld that designation. The PKK did not challenge its designation. 
     Plaintiffs in this litigation are two U.S. citizens and six domestic organizations: the Humanitarian Law Project (HLP) (a human rights organization with consultative status to the United Nations); Ralph Fertig (the HLP's president, and a retired administrative law judge); Nagalingam Jeyalingam (a Tamil physician, born in Sri Lanka and a naturalized U.S. citizen); and five nonprofit groups dedicated to the interests of persons of Tamil descent. In 1998, plaintiffs filed suit in federal court challenging the constitutionality of the material-support statute, Section 2339B. Plaintiffs claimed that they wished to provide support for the humanitarian and political activities of the PKK and the LTTE in the form of monetary contributions, other tangible aid, legal training, and political advocacy, but that they could not do so for fear of prosecution under  Section 2339B. As
relevant here, plaintiffs claimed that the material-support statute was unconstitutional on two grounds: First, it violated their freedom of speech and freedom of association under the First Amendment, because it criminalized their provision of material support to the PKK and the LTTE, without requiring the Government to prove that plaintiffs had a specific intent to further the unlawful ends of those organizations. Second, plaintiffs argued that the statute was unconstitutionally vague.                                    
      Plaintiffs moved for a preliminary injunction, which the District Court granted in part….The Court of Appeals affirmed. With the preliminary injunction issue decided, the action returned to the District Court, and the …District Court entered a permanent injunction against applying to plaintiffs the bans on "personnel" and "training" support. The Court of Appeals affirmed. 
     Meanwhile, in 2001, Congress amended the definition of "material support  or resources" to add the term "expert advice or assistance." Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (Patriot Act), section 805(a)(2)(B). In 2003, plaintiffs filed a second action challenging the constitutionality of that term as applied to them. 
     The District Court held that …the term "expert advice or assistance" was impermissibly vague…..  The  Ninth Circuit granted en banc rehearing of the panel's 2003 decision in plaintiffs' first action (involving the terms "personnel" and "training."  The en banc court heard reargument on December 14, 2004. Three days later, Congress again amended Section 2339B and the definition of "material support or resources." Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA), Section 6603.
     In IRTPA, Congress clarified the mental state necessary to violate Section 2339B, requiring knowledge of the foreign group's designation as a terrorist organization or the group's commission of terrorist acts. Section 2339B(a)(1). Congress also added the term "service" to the definition of "material support or resources," Section 2339A(b)(1), and defined "training" to mean "instruction or teaching designed to impart a specific skill, as opposed to general knowledge," Section 2339A(b)(2). It also defined "expert advice or assistance" to mean "advice or assistance derived from scientific, technical or other specialized knowledge." Section 2339A(b)(3). Finally, IRTPA clarified the scope of the term "personnel" by providing: 
"No person may be   prosecuted under [ Section 2339B] in connection with the term 'personnel' unless that person has knowingly provided, attempted to provide, or conspired to provide a foreign terrorist organization with 1 or more individuals (who may be or include himself) to work under that terrorist organization's direction or control or to organize, manage, supervise, or otherwise direct the operation of that organization. Individuals who act entirely independently of the foreign terrorist organization to advance its goals or objectives shall not be considered to be working under the foreign terrorist organization's direction and control." Section 2339B(h).

      
     Following yet another  decision in the district court, the Court of Appeals affirmed once more. The court first rejected plaintiffs' claim that the material-support statute would violate due process unless it were read to require a specific intent to further the illegal ends of a foreign terrorist organization. The Ninth Circuit also held that the statute was not overbroad in violation of the First Amendment.  As for vagueness, the Court of Appeals …held that, as applied to plaintiffs, the terms "training," "expert advice or assistance" (when derived from "other specialized knowledge"), and "service" were vague because they "continue[d]  to cover constitutionally protected advocacy," but the term "personnel" was not vague because it "no longer criminalize[d] pure speech protected by the First Amendment." 
Reasoning  
Given the complicated 12-year history of this litigation, we pause to clarify the questions before us. Plaintiffs challenge Section 2339B's prohibition on four types of material support -- "training," "expert advice or assistance," "service," and "personnel." They raise three constitutional claims. First, plaintiffs claim that Section 2339B violates the Due Process Clause of the Fifth Amendment because these four statutory terms are impermissibly vague. Second, plaintiffs claim that Section 2339B violates their freedom of speech under the First Amendment. Third, plaintiffs claim that Section 2339B violates their First Amendment freedom of association.
      Plaintiffs …claim that Section 2339B is invalid to the extent it prohibits them from engaging in certain specified activities. With respect to the HLP and Judge Fertig, those activities are: (1) "train[ing] members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes"; (2) "engag[ing] in political advocacy on behalf of Kurds who live in Turkey"; and (3) "teach[ing] PKK members how to petition various representative bodies such as the United Nations for relief." With respect to the other plaintiffs, those activities are: (1) "train[ing] members of [the] LTTE to present claims for tsunami-related aid to mediators and international bodies"; (2) "offer[ing] their legal expertise in negotiating peace agreements between the LTTE and the Sri Lankan government"; and (3) "engag[ing] in political advocacy on behalf of Tamils who live in Sri Lanka." 
     Plaintiffs also state that "the LTTE was recently defeated militarily in Sri Lanka," so "[m]uch of the support the Tamil organizations and Dr. Jeyalingam sought to provide is now moot." Plaintiffs thus seek only to support the LTTE "as a political organization outside Sri Lanka advocating for  the rights of Tamils.." Counsel for plaintiffs specifically stated at oral argument that plaintiffs no longer seek to teach the LTTE how to present claims for tsunami-related aid, because the LTTE now "has no role in Sri Lanka." For that reason, helping the LTTE negotiate a peace agreement with Sri Lanka appears to be moot as well. Thus, we do not consider the application of Section 2339B to those activities here.
     One last point. Plaintiffs seek preenforcement review of a criminal statute.  We conclude that plaintiffs face "a credible threat of prosecution" and "should not be required to await and undergo a criminal prosecution as the sole means of seeking relief."
     Plaintiffs claim that they provided support to the PKK and the LTTE before the enactment of Section 2339B and that they would provide similar support again if the statute's allegedly unconstitutional bar were lifted. The Government tells us that it has charged about 150 persons with violating Section 2339B, and that several of those prosecutions involved the enforcement of the statutory terms at issue here. The Government has not argued to this Court that plaintiffs will not be prosecuted if they do what they say they wish to do. Based on these considerations, we conclude that plaintiffs' claims are suitable for judicial review.
      Plaintiffs claim, as a threshold matter, that we should affirm the Court of Appeals without reaching any issues of constitutional law. They contend that we should interpret the material-support statute, when applied to speech, to require proof that a defendant intended to further a foreign terrorist organization's illegal activities. That interpretation, they say, would end the litigation because plaintiffs' proposed activities consist of speech,  but plaintiffs do not intend to further unlawful conduct by the PKK or the LTTE.
       We reject plaintiffs' interpretation of Section 2339B because it is inconsistent with the text of the statute. Section 2339B(a)(1) prohibits "knowingly" providing material support. It then specifically describes the type of knowledge that is required: "To violate this paragraph, a person must have knowledge that the organization is a designated terrorist organization . . ., that the organization has engaged or engages in terrorist activity . . ., or that the organization has engaged or engages in terrorism . . . ."  Congress plainly spoke to the necessary mental state for a violation of Section 2339B, and it chose knowledge about the organization's connection to terrorism, not specific intent to further the organization's terrorist activities.                                                                     
     Plaintiffs' interpretation is also untenable in light of the sections immediately surrounding Section 2339B, both of which do refer to intent to further terrorist activity. See section 2339A(a) (establishing criminal penalties for one who "provides material support or resources . . . knowing or intending that they are to be used in preparation for, or in carrying out, a violation of"   statutes prohibiting violent terrorist acts); Section 2339C(a)(1) (setting criminal penalties for one who "unlawfully and willfully provides or collects funds with the intention that such funds be used, or with the knowledge that such funds are to be used, in full or in part, in order to carry out" other unlawful acts). Congress enacted Section 2339A in 1994 and section 2339C in 2002. Yet Congress did not import the intent language of those provisions into section 2339B, either when it enacted Section 2339B in 1996, or when it clarified section 2339B's knowledge requirement in 2004.
     Finally, plaintiffs give the game away when they argue that a specific intent requirement should apply only when the material-support statute applies to speech. There is no basis whatever in the text of section 2339B to read the same provisions in that statute as requiring intent in some circumstances but not others. It is therefore clear that plaintiffs are asking us not to interpret section 2339B, but to revise it. "Although this Court will often strain to construe legislation so as to save it against constitutional attack, it must not and will not carry this to the point   of perverting the purpose of a statute." 
     Scales v. United States  is the case on which plaintiffs most heavily rely, but it is readily distinguishable. United States v. Scales, 376 U.S.203 (1961). That case involved the Smith Act, which prohibited membership in a group advocating the violent overthrow of the government. The Court held that a person could not be convicted under the statute unless he had knowledge of the group's illegal advocacy and a specific intent to bring about violent overthrow.  This action is different: Section 2339B does not criminalize mere membership in a designated foreign terrorist organization. It instead prohibits providing "material support" to such a group. Nothing about Scales suggests the need for a specific intent requirement in such a case. The Court in Scales, moreover, relied on both statutory text and precedent that had interpreted closely related provisions of the Smith Act to require specific intent. Plaintiffs point to nothing similar here.
     We cannot avoid the constitutional issues in this litigation through plaintiffs' proposed interpretation of Section 2339B. …
      We turn to the question whether the material-support statute, as applied to plaintiffs, is impermissibly vague under the Due Process Clause of the Fifth Amendment. "A conviction fails to comport with due process if the statute under which it is obtained fails to provide a person of ordinary intelligence fair notice of what is prohibited, or is so standardless that it authorizes or encourages seriously discriminatory enforcement." We consider whether a statute is vague as applied to the particular facts at issue, for "[a] plaintiff who engages in some conduct that is clearly proscribed cannot complain of the vagueness of the law as applied to the conduct of others." We have said that when a statute "interferes with the right of free speech or of association, a more stringent vagueness test should apply." "But 'perfect clarity and precise guidance have never been required even of regulations that restrict expressive activity.'" …                                                 
    Under a proper analysis, plaintiffs' claims of vagueness lack merit. Plaintiffs do not argue that the material-support statute grants too much enforcement discretion to the Government. We therefore address only whether the statute "provide[s] a person of ordinary intelligence fair notice of what is prohibited." As a general matter, the statutory terms at issue here are quite different from the sorts of terms that we have previously declared to be vague. We have in the past "struck down statutes that tied criminal culpability to whether the defendant's conduct was 'annoying' or 'indecent' -- wholly subjective judgments without statutory definitions, narrowing context, or settled legal meanings." Applying the statutory terms in this action -- "training," "expert advice or assistance," "service," and "personnel" -- does not require similarly untethered, subjective judgments.
    Congress also took care to add narrowing definitions to the material-support statute over time. These definitions increased the clarity of the statute's terms. And the knowledge requirement of the statute further reduces any potential for vagueness, as we have held with respect to other statutes containing a similar requirement. Of course, the scope of the material-support statute may not be clear in every application. But the dispositive point here is that the statutory terms are clear in their application to plaintiffs' proposed conduct, which means that plaintiffs' vagueness challenge must fail. Even assuming that a heightened standard applies because the material-support statute potentially implicates speech, the statutory terms are not vague as applied to plaintiffs. 
      Most of the activities in which plaintiffs seek to engage readily fall within the scope of the terms "training" and "expert advice or assistance." Plaintiffs want to "train members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes," and "teach PKK members how to petition various representative bodies such as the United Nations for relief." A person of ordinary intelligence would understand that instruction on resolving disputes through international law falls within the statute's definition of "training" because it imparts a "specific skill," not "general knowledge." Plaintiffs' activities also fall comfortably within the scope of "expert advice or assistance": A reasonable person would recognize that teaching the PKK how to petition for humanitarian relief before the United Nations involves advice derived from, as the statute puts it, "specialized knowledge." In fact, plaintiffs themselves have repeatedly used the terms "training" and "expert advice" throughout  this litigation to describe their own proposed activities, demonstrating that these common terms readily and naturally cover plaintiffs' conduct.                                                                                  
    Plaintiffs respond by pointing to hypothetical situations designed to test the limits of "training" and "expert advice or assistance." They argue that the statutory definitions of these terms use words of degree -- like "specific," "general," and "specialized" -- and that it is difficult to apply those definitions in particular cases…. Whatever force these arguments might have in the abstract, they are beside the point here. Plaintiffs do not propose to teach a course on geography, and cannot seek refuge in imaginary cases that  straddle the boundary between "specific skills" and "general knowledge."…                     
     Plaintiffs also contend that they want to engage in "political advocacy" on behalf of Kurds living in Turkey and Tamils living in Sri Lanka. They are concerned that such advocacy might be regarded as "material support" in the form of providing "personnel" or "service[s]," and assert that the statute is unconstitutionally vague because they  cannot tell.
    As for "personnel," Congress enacted a limiting definition in IRTPA that answers plaintiffs' vagueness concerns. Providing material support that constitutes "personnel" is defined as knowingly providing a person "to work under that terrorist organization's direction or control or to organize, manage, supervise, or otherwise direct the operation of that organization."  The statute makes clear that "personnel" does not cover independent advocacy: "Individuals who act entirely independently of the foreign terrorist organization to advance its goals or objectives shall not be considered to be working under the foreign terrorist organization's direction and control." 
     "[S]ervice" similarly refers to concerted activity, not independent advocacy. Webster's Third New International Dictionary 2075 (1993) (defining "service" to mean "the performance of work commanded or paid for by another: a servant's duty: attendance on a superior"; or "an act done for the benefit or at the command of another"). Context confirms that ordinary meaning here. The statute prohibits providing a service "to a foreign terrorist organization." The use of the word "to" indicates a connection between the service and the foreign group. We think a person of ordinary intelligence would understand that independently advocating for a cause is different from providing a service to a group that is advocating for that cause.
    Moreover, if independent activity in support of a terrorist group could be characterized as a "service," the statute's specific exclusion of independent activity in the definition of "personnel" would not make sense. Congress would not have prohibited under "service" what it specifically exempted from prohibition under "personnel." The other types of material support listed in the statute, including "lodging," "weapons," "explosives," and "transportation," section 2339A(b)(1), are not forms of support that could be provided independently of a foreign terrorist organization. We interpret "service" along the same lines. Thus, any independent advocacy in which plaintiffs wish to engage is not prohibited by section 2339B. On the other hand, a person of ordinary intelligence would understand the term "service" to cover advocacy performed in coordination with, or at the direction of, a foreign terrorist organization.
    Plaintiffs argue that this construction of the statute poses difficult questions of exactly how much direction or coordination is necessary for an activity to constitute a "service." The problem with these questions is that they are entirely hypothetical. Plaintiffs have not provided any specific articulation of the degree to which they seek to coordinate their advocacy with the PKK and the LTTE. They have instead described the form of their intended advocacy only in the most general terms. 
     Deciding whether activities described at such a level of generality would constitute prohibited "service[s]" under the statute would require "sheer speculation" -- which means that plaintiffs cannot prevail in their preenforcement challenge. It is apparent with respect to these claims that "gradations of fact or charge would make a difference as to criminal liability," and so "adjudication of the reach and constitutionality of [the statute] must await a concrete fact situation." 
    We next consider whether the material-support statute, as applied to plaintiffs, violates the freedom of speech guaranteed by the First Amendment. Both plaintiffs and the Government take extreme positions on this question. Plaintiffs claim that Congress has banned their "pure political speech." It has not. Under the material-support statute, plaintiffs may say anything they wish on any topic.  They may speak and write freely about the PKK and LTTE, the governments of Turkey and Sri Lanka, human rights, and international law. They may advocate before the United Nations. As the Government states: "The statute does not prohibit independent advocacy or expression of any kind." Congress has not, therefore, sought to suppress ideas or opinions in the form of "pure political speech." Rather, Congress has prohibited "material support," which most often does not take the form of speech at all. And when it does, the statute is carefully drawn to cover only a narrow category of speech to, under the direction of, or in coordination with foreign groups that the speaker knows to be terrorist organizations. 
     For its part, the Government takes the foregoing too far, claiming that the only thing truly at issue in this litigation is conduct, not speech. Section 2339B is directed at the fact of plaintiffs' interaction with the PKK and LTTE, the Government contends, and only incidentally burdens their expression. …Plaintiffs want to speak to the PKK and the LTTE, and whether they may do so under section 2339B depends on what they say. If plaintiffs' speech to those groups imparts a "specific skill" or communicates advice derived from "specialized knowledge" -- for example, training on the use of international law or advice on petitioning the United Nations -- then it is barred. On the other hand, plaintiffs' speech is not barred if it imparts only general or unspecialized knowledge.                                                                                         
        The First Amendment issue before us is more refined than either plaintiffs or the Government would have it. It is not whether the Government may prohibit pure political speech, or may prohibit material support in the form of conduct. It is instead whether the Government may prohibit what plaintiffs want to do -- provide material support to the PKK and LTTE in the form of speech.
      Everyone agrees that the Government's interest in combating terrorism is an urgent objective of the highest order. Plaintiffs' complaint is that the ban on material support, applied to what they wish to do, is not "necessary to further that interest." The objective of combating terrorism does not justify prohibiting their speech, plaintiffs argue, because their support will advance only the legitimate activities of the designated terrorist organizations, not their terrorism. 
     Whether foreign terrorist organizations meaningfully segregate support of their legitimate activities from support of terrorism is an empirical question. When it enacted section 2339B in 1996, Congress made specific findings regarding the serious threat posed by international terrorism.. One of those findings explicitly rejects plaintiffs' contention that their support would not further the terrorist activities of the PKK and LTTE: "[F]oreign organizations that engage in terrorist activity are so tainted by their criminal conduct that any contribution to such an organization facilitates that conduct." 
     Plaintiffs argue that the reference to "any contribution" in this finding meant only monetary support. There is no reason to read the finding to be so limited, particularly because Congress expressly prohibited so much more than monetary support in Section 2339B. Congress's use of the term "contribution" is best read to reflect a determination that any form of material support furnished "to" a foreign terrorist organization should be barred, which is precisely what the material-support statute does. Indeed, when Congress enacted section 2339B, Congress simultaneously removed an exception that had existed in section 2339A(a) (1994 ed.) for the provision of material support in the form of "humanitarian assistance to persons not directly involved in" terrorist activity. That repeal demonstrates that Congress considered and rejected the view that ostensibly peaceful aid would have no harmful effects.
    We are convinced that Congress was justified in rejecting that view. The PKK and the LTTE are deadly groups. "The PKK's insurgency has claimed more than 22,000 lives." The LTTE has engaged in extensive suicide bombings and political  assassinations, including killings of the Sri Lankan President, Security Minister, and Deputy Defense Minister. "On January 31, 1996, the LTTE exploded a truck bomb filled with an estimated 1,000 pounds of explosives at the Central Bank in Colombo, killing 100 people and injuring more than 1,400. This bombing was the most deadly terrorist incident in the world in 1996." It is not difficult to conclude as Congress did that the "tain[t]" of such violent activities is so great that working in coordination with or at the command of the PKK and LTTE serves to legitimize and further their terrorist means.                               
     Material support meant to "promot[e] peaceable, lawful conduct," can further terrorism by foreign groups in multiple ways. "Material support" is a valuable resource by definition. Such support frees up other resources within the organization that may be put to violent ends. It also importantly helps lend legitimacy to foreign terrorist groups -- legitimacy that makes it easier for those groups to persist, to recruit members, and to raise funds -- all of which facilitate more terrorist attacks. "Terrorist organizations do not maintain organizational 'firewalls' that would prevent or deter . . . sharing and commingling of support and benefits." "[I]nvestigators have revealed how terrorist groups systematically conceal their activities behind charitable, social, and political fronts." "Indeed, some designated foreign terrorist organizations use social and political components to recruit personnel to carry out terrorist operations,                                                   
     Money is fungible, and "[w]hen foreign terrorist organizations that have a dual structure raise funds, they highlight the civilian and humanitarian ends to which such moneys could be put." But "there is reason to believe that foreign terrorist organizations do not maintain legitimate financial firewalls between those funds raised for civil, nonviolent activities, and those ultimately used to support violent, terrorist operations."  Thus, "[f]unds raised ostensibly for charitable purposes have in the past been redirected by some terrorist groups to fund the purchase of arms and explosives." There is evidence that the PKK and the LTTE, in particular, have not "respected the line between humanitarian and violent activities." 
     The dissent argues that there is "no natural stopping place" for the proposition that aiding a foreign terrorist organization's lawful activity promotes the terrorist organization as a whole. But Congress has settled on just such a natural stopping place: The statute reaches only material support coordinated with or under the direction of a designated foreign terrorist organization. Independent advocacy that might be viewed as promoting the group's legitimacy is not covered. 
     Providing foreign terrorist groups with material support in any form also furthers terrorism by straining the United States' relationships with its allies and undermining cooperative efforts between nations to prevent terrorist attacks. We see no reason to question Congress's finding that "international cooperation is required for an effective response to terrorism, as demonstrated by the numerous multilateral conventions in force providing universal prosecutive jurisdiction over persons involved in a variety of terrorist acts, including hostage taking, murder of an internationally protected person, and aircraft piracy and sabotage." The material-support statute furthers this international effort by prohibiting aid for foreign terrorist groups that harm the United States' partners abroad: "A number of designated foreign terrorist organizations have attacked moderate governments with which the United States has vigorously endeavored to maintain close and friendly relations," and those attacks "threaten [the] social, economic and political stability" of such governments.  "[O]ther foreign terrorist organizations attack our NATO allies, thereby implicating important and sensitive multilateral security arrangements." 
     For example, the Republic of Turkey -- a fellow member of NATO -- is defending itself against a violent insurgency waged by the PKK. hat nation and our other allies would   react sharply to Americans furnishing material support to foreign groups like the PKK, and would hardly be mollified by the explanation that the support was meant only to further those groups' "legitimate" activities. From Turkey's perspective, there likely are no such activities. (Turkey prohibits membership in the PKK and prosecutes those who provide support to that group, regardless of whether the support is directed to lawful activities).
     In analyzing whether it is possible in practice to distinguish material support for a foreign terrorist group's violent activities and its nonviolent activities, we do not rely exclusively on our own inferences drawn from the record evidence. We have before us an affidavit stating the Executive Branch's conclusion on that question. The State Department informs us that "[t]he experience and analysis of the U.S. government agencies charged with combating terrorism strongly suppor[t]" Congress's finding that all contributions to foreign terrorist organizations further their terrorism. In the Executive's view: "Given the purposes, organizational structure, and clandestine nature of foreign terrorist organizations, it is highly likely that any material support to these organizations will ultimately inure to the benefit of their criminal, terrorist functions -- regardless of whether such support was ostensibly intended to support non-violent, non-terrorist activities." 
     That evaluation of the facts by the Executive, like Congress's assessment, is entitled to deference. This litigation implicates sensitive and weighty interests of national security and foreign affairs. The PKK and the LTTE have committed terrorist acts against American citizens abroad, and the material-support statute addresses acute foreign policy concerns involving relationships with our Nation's allies. We have noted that "neither the Members of this Court nor most federal judges begin the day with briefings that may describe new and serious threats to our Nation and its people." It is vital in this context "not to substitute . . . our own evaluation of evidence for a reasonable evaluation by the Legislative Branch."                                                                                                                        
     Our precedents, old and new, make clear that concerns of national security and foreign relations do not warrant abdication of the judicial role. We do not defer to the Government's reading of the First Amendment, even when such interests are at stake. We are one with the dissent that the Government's "authority and expertise in these matters do not automatically trump the Court's own obligation to secure the protection that the Constitution grants to individuals." But when it comes to collecting evidence and drawing factual inferences in this area, "the lack of competence on the part of the courts is marked," and respect for the Government's conclusions is appropriate.
    One reason for that respect is that national security and foreign policy concerns arise in connection with efforts to confront evolving threats in an area where information can be difficult to obtain and the impact of certain conduct difficult to assess. The dissent slights  these real constraints in demanding hard proof -- with "detail," "specific facts," and "specific evidence" -- that plaintiffs' proposed activities will support terrorist attacks. That would be a dangerous requirement. In this context, conclusions must often be based on informed judgment rather than concrete evidence, and that reality affects what we may reasonably insist on from the Government. The material-support statute is, on its face, a preventive measure -- it criminalizes not terrorist attacks themselves, but aid that makes the attacks more likely to occur. The Government, when seeking to prevent imminent harms in the context of international affairs and national security, is not required to conclusively link all the pieces in the puzzle before we grant weight to its empirical conclusions…. Congress and the Executive are uniquely positioned to make principled distinctions between activities that will further terrorist conduct and undermine United States foreign policy, and those that will not.
     We also find it significant that Congress has been conscious of its own responsibility to consider how its actions may implicate constitutional concerns. First, section 2339B only applies to designated foreign terrorist organizations. There is, and always has been, a limited number of those organizations designated by the Executive Branch, and any groups so designated may seek judicial review of the designation. Second, in response to the lower courts' holdings in this litigation, Congress added clarity to the statute by providing narrowing definitions of the terms "training," "personnel," and "expert advice or assistance," as well as an explanation of  the knowledge required to violate section 2339B. Third, in effectuating its stated intent not to abridge First Amendment rights, Congress has also displayed a careful balancing of interests in creating limited exceptions to the ban on material support. The definition of material support, for example, excludes medicine and religious materials. In this area perhaps more than any other, the Legislature's superior capacity for weighing competing interests means that "we must be particularly careful not to substitute our judgment of what is desirable for that of Congress." Finally, and most importantly, Congress has avoided any restriction on independent advocacy, or indeed any activities not directed to, coordinated with, or controlled by foreign terrorist groups.
     At bottom, plaintiffs simply disagree with the considered judgment of Congress and the Executive that providing material support to a designated foreign terrorist organization -- even seemingly benign support -- bolsters the terrorist activities of that organization. That judgment, however, is entitled to significant weight, and we have persuasive evidence before us to sustain it. Given the sensitive interests in national security and foreign affairs at stake, the political branches have adequately substantiated their determination that, to serve the Government's interest in preventing terrorism, it was necessary to prohibit providing material support in the form of training, expert advice, personnel, and services to foreign terrorist groups, even if the supporters meant to promote only the groups' nonviolent ends.
      We turn to the particular speech plaintiffs propose to undertake. First, plaintiffs propose to "train members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes."  Congress can, consistent with the First Amendment, prohibit this direct training. It is wholly foreseeable that the PKK could use the "specific skill[s]" that plaintiffs propose to impart, as part of a broader strategy to promote terrorism. The PKK could, for example, pursue peaceful negotiation as a means of buying time to recover from short-term setbacks, lulling opponents into complacency, and ultimately preparing for renewed attacks. A foreign terrorist organization introduced to the structures of the international legal system might use the information to threaten, manipulate, and disrupt. This possibility is real, not remote.
     Second, plaintiffs propose to "teach PKK members how to petition various representative bodies such as the United Nations for relief." The Government acts within First Amendment strictures in banning this proposed speech because it teaches the organization how to acquire "relief," which plaintiffs never define with any specificity, and which could readily include monetary aid. Indeed, earlier in this litigation, plaintiffs sought to teach the LTTE "to present claims for tsunami-related aid to mediators and international bodies," which naturally included monetary relief. Money is fungible, and Congress logically concluded that money a terrorist group such as the PKK obtains using the techniques plaintiffs propose to teach could be redirected to funding  the group's violent activities.
      Finally, plaintiffs propose to "engage in political advocacy on behalf of Kurds who live in Turkey," and "engage in political advocacy on behalf of Tamils who live in Sri Lanka."  As explained above, plaintiffs do not specify their expected level of coordination with the PKK or LTTE or suggest what exactly their "advocacy" would consist of. Plaintiffs' proposals are phrased at such a high level of generality that they cannot prevail in this preenforcement challenge.                                                                          
     In responding to the foregoing, the dissent fails to address the real dangers at stake. It instead considers only the possible benefits of plaintiffs' proposed activities in the abstract. The dissent seems unwilling to entertain the prospect that training and advising a designated foreign terrorist organization on how to take advantage of international entities might benefit that organization in a way that facilitates its terrorist activities. In the dissent's world, such training is all to the good. Congress and the Executive, however, have concluded that we live in  a different world: one in which the designated foreign terrorist organizations "are so tainted by their criminal conduct that any contribution to such an organization facilitates that conduct." One in which, for example, "the United Nations High Commissioner for Refugees was forced to close a Kurdish refugee camp in northern Iraq because the camp had come under the control of the PKK, and the PKK had failed to respect its neutral and humanitarian nature. Training and advice on how to work with the United Nations could readily have helped the PKK in its efforts to use the United Nations camp as a base for terrorist activities.
     If only good can come from training our adversaries in international dispute resolution, presumably it would have been unconstitutional to prevent American citizens from training the Japanese Government on using international organizations and mechanisms to resolve disputes during World War II. It would, under the dissent's reasoning, have been contrary to our commitment to resolving disputes through "'deliberative forces,'" for Congress to conclude that assisting Japan on that front might facilitate its war effort more generally. That view is not one the First Amendment requires us to embrace.
     All this is not to say that any future applications of the material-support statute to speech or advocacy will survive First Amendment scrutiny. It is also not to say that any other statute relating to speech and terrorism would satisfy the First Amendment. In particular, we in no way suggest that a regulation of independent speech would pass constitutional muster, even if the Government were to show that such speech benefits foreign terrorist organizations. We also do not suggest that Congress could extend the same prohibition on material support at issue here to domestic organizations. We simply hold that, in prohibiting the particular forms of support that plaintiffs seek to provide to foreign terrorist groups, Section 2339B does not violate the freedom of speech.
     Plaintiffs' final claim is that the material-support statute violates their freedom of association under the First Amendment. Plaintiffs argue that the statute criminalizes the mere fact of their associating with the PKK and the LTTE, thereby  [running afoul of decisions like De Jonge v. Oregon, 299 U.S. 353 (1937), and cases in which we have overturned sanctions for joining the Communist Party].                                                                       
     The Court of Appeals correctly rejected this claim because the statute does not penalize mere association with a foreign terrorist organization. As the Ninth Circuit put it: "The statute does not prohibit being a member of one of the designated groups or vigorously promoting and supporting the political goals of the group. . . . What  Section 2339B prohibits is the act of giving material support . . . ." Plaintiffs want to do the latter. Our decisions scrutinizing penalties on simple association or assembly are therefore inapposite. 
     Plaintiffs also argue that the material-support statute burdens their freedom of association because it prevents them from providing support to designated foreign terrorist organizations, but not to other groups. Any burden on plaintiffs' freedom of association in this regard is justified for the same reasons that we have denied plaintiffs' free speech challenge. It would be strange if the Constitution permitted Congress to prohibit certain forms of speech that constitute material support, but did not permit Congress to prohibit that support only to particularly dangerous and lawless foreign organizations. Congress is not required to ban material support to every group or none at all.                                                                                                                                          Holding
 The Preamble to the Constitution proclaims that the people of the United States ordained and established that charter of government in part to "provide for the common defence." As Madison explained in Federalist No. 41, "[s]ecurity against foreign danger is . . . an avowed and essential object of the American Union."  We hold that, in regulating the particular forms of support that plaintiffs seek to provide to foreign terrorist organizations, Congress has pursued that objective consistent  with the limitations of the First and Fifth Amendments.
     The judgment of the United States Court of Appeals for the Ninth Circuit is affirmed in part and reversed in part, and the cases are remanded for further proceedings consistent with this opinion.

Justice Breyer with whom Justices Ginsburg and Sotomayor join dissenting

 
Like the Court, and substantially for the reasons it gives, I do not think this statute is unconstitutionally vague. But I cannot agree with the Court's conclusion that the Constitution permits the Government to prosecute the plaintiffs criminally for engaging in coordinated teaching and advocacy furthering the designated organizations' lawful political objectives. In my view, the Government has not met its burden of showing that an interpretation of the statute that would prohibit this speech- and association-related activity serves the Government's compelling interest in combating terrorism. And I would interpret the statute as normally placing activity of this kind outside its scope. 
      The statute before us forbids "knowingly provid[ing]" "a foreign terrorist organization" with "material support or resources," defined to include, among other things, "training," "expert advice or assistance," "personnel," and "service." The Secretary of State has designated the Kurdistan Workers' Party (PKK) and the Liberation Tigers of Tamil Eelam (LTTE) as "foreign terrorist organizations" -- a designation authorized where the organization is "foreign," threatens the security of the United States or its nationals, and engages in "terrorist activity," defined to include "any" of such activities as "highjacking" and "assassination," or the "use of . . . any . . . weapon or dangerous device . . . with intent to endanger, directly or indirectly, the safety of one or more individuals." 8 U.S.C. Section 1182(a)(3)(B)(iii); 18 U.S.C. Section 2339B(a)(1).
    The plaintiffs, all United States citizens or associations, now seek an injunction and declaration providing that, without violating the statute, they can (1) "train members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes"; (2) "engage in political advocacy on behalf of   Kurds who live in Turkey"; (3) "teach PKK members how to petition various representative bodies such as the United Nations for relief"; and (4) "engage in political advocacy on behalf of Tamils who live in Sri Lanka."  All these activities are of a kind that the First Amendment ordinarily protects.
     In my view, the Government has not made the strong showing necessary to justify under the First Amendment the criminal prosecution of those who engage in these activities. All the activities involve the communication and advocacy of political ideas and lawful means of achieving political ends. Even the subjects the plaintiffs wish to teach -- using international law to resolve disputes peacefully or petitioning the United Nations, for instance -- concern political speech. We cannot avoid the constitutional significance of these facts on the basis that some of this speech takes place outside the United States and is directed at foreign governments, for the activities also involve advocacy in this country directed to our government and its policies. The plaintiffs, for example, wish to write and distribute publications   and to speak before the United States Congress. 
     That this speech and association for political purposes is the kind of activity to which the First Amendment ordinarily offers its strongest protection is elementary. …Although in the Court's view the statute applies only where the PKK helps to coordinate a defendant's activities, the simple fact of "coordination" alone cannot readily remove protection that the First Amendment would otherwise grant. That amendment, after all, also protects the freedom of association. "Coordination" with a political group, like membership, involves association.
    "Coordination" with a group that engages in unlawful activity also does not deprive the plaintiffs of the First Amendment's protection under any traditional "categorical" exception to its protection. The plaintiffs do not propose to solicit a crime. They will not engage in fraud or defamation or circulate obscenity. And the First Amendment protects advocacy even of unlawful action so long as that advocacy is not "directed to inciting or producing imminent lawless action and . . . likely to incite or produce such action." Here the plaintiffs seek to advocate peaceful, lawful action to secure political ends; and they seek to teach others how to do the same. No one contends that the plaintiffs' speech to these organizations can be prohibited as incitement..
     Moreover, the Court has previously held that a person who associates with a group that uses unlawful means to achieve its ends does not thereby necessarily forfeit the First Amendment's protection for freedom of association.. Rather, the Court has pointed out in respect to associating with a group advocating overthrow of the Government through force and violence: "If the persons assembling have committed crimes elsewhere . . ., they may be prosecuted for their . . . violation of valid laws. But it is a different matter when the State, instead of prosecuting them for such offenses, seizes upon mere participation in a peaceable assembly and a lawful public discussion as the basis for a criminal charge." Not even the "serious and deadly problem" of international terrorism can require automatic forfeiture of First Amendment rights.   After all, this Court has recognized that not "'[e]ven the war power . . . remove[s] constitutional limitations safeguarding essential liberties.'"                                                                                                      
    The Government does identify a compelling countervailing interest, namely, the interest in protecting the security of the United States and its nationals from the threats that foreign terrorist organizations pose by denying those organizations financial and other fungible resources. I do not dispute the importance of this interest. But I do dispute whether the interest can justify the statute's criminal prohibition. To put the matter more specifically, precisely how does application of the statute to the protected activities before us help achieve that important security-related end? 
      The Government makes two efforts to answer this question. First, the Government says that the plaintiffs' support for these organizations is "fungible" in the same sense as other forms of banned support. Being fungible, the plaintiffs' support could, for example, free up other resources, which the organization might put to terrorist ends. The proposition that the two very different kinds of "support" are "fungible," however, is not obviously true. There is no obvious way in which undertaking advocacy for political change through peaceful means or teaching the PKK and LTTE, say, how to petition the United Nations for political change is fungible with other resources that might be put to more sinister ends in the way that donations of money, food, or computer training are fungible. It is far from obvious that these advocacy activities can themselves be redirected, or will free other resources that can be directed, towards terrorist ends. Thus, we must determine whether the Government has come forward with evidence to support its claim.
      The Government has provided us with no empirical information that might convincingly support this claim. Instead, the Government cites only to evidence that Congress was concerned about the "fungible" nature in general of resources, predominately money and material goods. It points to a congressional finding that "foreign organizations that engage in terrorist activity are so tainted by their criminal conduct that any contribution to such an organization facilitates that  conduct." It also points to a House Report's statement that "supply[ing] funds, goods, or services" would "hel[p] defray the cost to the terrorist organization of running the ostensibly legitimate activities," and "in turn fre[e] an equal sum that can then be spent on terrorist activities."  Finally, the Government refers to a State Department official's affidavit describing how ostensibly charitable contributions have either been "redirected" to terrorist ends or, even if spent charitably, have "unencumber[ed] funds raised from other sources for use in facilitating violent, terrorist activities and gaining political support for these activities." 
      The most one can say in the Government's favor about these statements is that they might be read as offering highly general support for its argument. The statements do not, however, explain in any detail how the plaintiffs' political-advocacy-related activities might actually be "fungible" and therefore capable of being diverted to terrorist use.  Nor do they indicate that Congress itself was concerned with "support" of this kind. The affidavit refers to "funds," "financing," and "goods" -- none of which encompasses the plaintiffs' activities. The statutory statement and the House Report use broad terms like "contributions" and "services" that might be construed as encompassing the plaintiffs' activities. But in context, those terms are more naturally understood as referring to contributions of goods, money, or training and other services (say, computer programming) that could be diverted to, or free funding for, terrorist ends.  Peaceful political advocacy does not obviously fall into these categories. And the statute itself suggests that Congress did not intend to curtail freedom of speech or association. See Section 2339B(i) ("Nothing in this section shall be construed or applied so as to abridge the exercise of rights guaranteed under the First Amendment").
     Second, the Government says that the plaintiffs' proposed activities will "bolste[r] a terrorist organization's efficacy and strength in a community" and "undermin[e] this nation's efforts to delegitimize and weaken those groups." In the Court's view, too, the Constitution permits application of the statute to activities of the kind at issue in part because those activities could provide a group that engages in terrorism with "legitimacy." The Court suggests that, armed with this greater "legitimacy," these organizations will more readily be able to obtain material support of the kinds Congress plainly intended to ban -- money, arms, lodging, and the like. 
     Yet the Government does not claim that the statute forbids any speech "legitimating" a terrorist group. Rather, it reads the statute as permitting (1) membership in terrorist organizations, (2) "peaceably assembling with members of the PKK and LTTE for lawful discussion," or (3) "independent advocacy" on behalf of these organizations. The Court, too, emphasizes that activities not "coordinated with" the terrorist groups are not banned.  And it argues that speaking, writing, and teaching aimed at furthering a terrorist organization's peaceful political ends could "mak[e] it easier for those groups to persist, to recruit  members, and to raise funds." 
     But this "legitimacy" justification cannot by itself warrant suppression of political speech, advocacy, and association. Speech, association, and related activities on behalf of a group will often, perhaps always, help to legitimate that group. Thus, were the law to accept a "legitimating" effect, in and of itself and without qualification, as providing sufficient grounds for imposing such a ban, the First Amendment battle would be lost in untold instances where it should be won. Once one accepts this argument, there is no natural stopping place. The argument applies as strongly to "independent" as to "coordinated" advocacy. That fact is reflected in part in the Government's claim that the ban here, so supported, prohibits a lawyer hired by a designated group from filing on behalf of that group an amicus brief before the United Nations or even before this Court. 
     That fact is also reflected in the difficulty of drawing a line designed to accept the legitimacy argument in some instances but not in others. It is inordinately difficult to distinguish when speech activity will and when it will  not initiate the chain of causation the Court suggests -- a chain that leads from peaceful advocacy to "legitimacy" to increased support for the group to an increased supply of material goods that support its terrorist activities. Even were we to find some such line of distinction, its application would seem so inherently uncertain that it would often, perhaps always, "chill" protected speech beyond its boundary. In short, the justification, put forward simply in abstract terms and without limitation, must always, or it will never, be sufficient. Given the nature of the plaintiffs' activities, "always" cannot possibly be the First Amendment's answer…..
      Nor can the Government overcome these considerations simply by narrowing the covered activities to those that involve coordinated, rather than independent, advocacy. Conversations, discussions, or logistical arrangements might well prove necessary to carry out the speech-related activities here at issue (just as conversations and discussions are a necessary part of membership in any organization). The Government does not distinguish this kind of "coordination" from any other. I am not aware of any form of words that might be used to describe "coordination" that would not, at a minimum, seriously chill not only the kind of activities the plaintiffs raise before us, but also the  "independent advocacy" the Government purports to permit. And, as for the Government's willingness to distinguish independent advocacy from coordinated advocacy, the former is more likely, not less likely, to confer legitimacy than the latter. Thus, other things being equal, the distinction "coordination" makes is arbitrary in respect to furthering the statute's purposes. And a rule of law that finds the "legitimacy" argument adequate in respect to the latter would have a hard time distinguishing a statute that sought to attack the former.
      Consider the majority's development of the Government's themes. First, the majority discusses the plaintiffs' proposal to "'train members of [the] PKK on how to use humanitarian and international law to peacefully resolve disputes.'". The majority justifies the criminalization of this activity in significant part on the ground that "peaceful negotiation[s]" might just "bu[y] time . . ., lulling opponents into complacency." And the PKK might use its new information about "the structures of the international legal system . . . to threaten, manipulate, and disrupt." 
      What is one to say about  these arguments -- arguments that would deny First Amendment protection to the peaceful teaching of international human rights law on the ground that a little knowledge about "the international legal system" is too dangerous a thing; that an opponent's subsequent willingness to negotiate might be faked, so let's not teach him how to try? What might be said of these claims by those who live, as we do, in a Nation committed to the resolution of disputes through "deliberative forces"? In my own view, the majority's arguments stretch the concept of "fungibility" beyond constitutional limits. Neither Congress nor the Government advanced these particular hypothetical claims. I am not aware of any case in this Court …in which the Court accepted anything like a claim that speech or teaching might be criminalized lest it, e.g., buy negotiating time for an opponent who would put that time to bad use.
     Moreover, the risk that those who are taught will put otherwise innocent speech or knowledge to bad use is omnipresent, at least where that risk rests on little more than (even informed) speculation. Hence to accept this kind of argument without more and to apply it to the teaching of a subject such as international human rights law is to adopt a rule of law that, contrary to the Constitution's text and First Amendment precedent, would automatically forbid the teaching of any subject in a case where national security interests conflict with the First Amendment. The Constitution does not allow all such conflicts to be decided in the Government's favor.
      The majority, as I have said, cannot limit the scope of its arguments through its claim that the plaintiffs remain free to engage in the protected activity as long as it is not "coordinated." That is because there is no practical way to organize classes for a group (say, wishing to learn about human rights law) without "coordination." Nor can the majority limit the scope of its argument by pointing to some special limiting circumstance present here. That is because the only evidence the majority offers to support its general claim consists of a single reference  to a book about terrorism, which the Government did not mention, and which apparently says no more than that at one time the PKK suspended its armed struggle and then returned to it.
      Second, the majority discusses the plaintiffs' proposal to "'teach PKK members how to petition various representative bodies such as the United Nations for relief.'" The majority's only argument with respect to this proposal is that the relief obtained "could readily include monetary aid," which the PKK might use to buy guns. The majority misunderstands the word "relief." In this context, as the record makes clear, the word "relief" does not refer to "money." It refers to recognition under the Geneva Conventions. Throughout, the majority emphasizes that it would defer strongly to Congress '"informed judgment."  But here, there is no evidence that Congress has made such a judgment regarding  the specific activities at issue in these cases. In any event, "whenever the fundamental rights of free speech and assembly are alleged to have been invaded, it must remain open [for judicial determination] whether there actually did exist at the time a clear danger; whether the danger, if any, was imminent; and whether the evil apprehended was one so substantial as to justify the stringent restriction interposed by the legislature."  In such circumstances, the "judicial function commands analysis of whether the specific conduct charged falls within the reach of the statute and if so whether the legislation is consonant with the Constitution." Hence, a legislative declaration "does not preclude enquiry into the question whether, at the time and under the circumstances, the conditions existed which are essential to validity under the Federal Constitution." 
I concede that the Government's expertise in foreign affairs may warrant deference in respect to many matters, e.g., our relations with Turkey. But it remains for this Court to decide whether the Government has shown that such an interest justifies criminalizing speech activity otherwise protected by the First Amendment. And the fact that other nations may like us less for granting that protection cannot in and of itself carry the day.
    Finally, I would reemphasize that neither the Government nor the majority points to any specific facts that show that the speech-related activities before us are fungible in some special way or confer some special legitimacy upon the PKK. Rather, their arguments in this respect are general and speculative. Those arguments would apply to virtually all speech-related support for a dual-purpose group's peaceful activities (irrespective of whether the speech-related activity is coordinated). Both First Amendment logic and First Amendment case law prevent us from "sacrific[ing] First Amendment protections for so speculative a gain." 
      For the reasons I have set forth, I believe application of the statute as the Government interprets it would gravely and without adequate justification injure interests of the kind the First Amendment protects. Thus, there is "a serious doubt" as to the statute's constitutionality.  And where that is so, we must "ascertain whether a construction of the statute is fairly possible by which the question may be avoided." 
      I believe that a construction that would avoid the constitutional problem is "fairly possible." In particular, I would read the statute as criminalizing First-Amendment-protected pure speech and association only when the defendant knows or intends that those activities will assist the organization's unlawful terrorist actions. Under this reading, the Government would have to show, at a minimum, that such defendants provided support that they knew was significantly likely to help the organization pursue its unlawful terrorist aims.
     A person acts with the requisite knowledge if he is aware of (or willfully blinds himself to) a significant likelihood that his or her conduct will materially support the organization's terrorist ends. A person also acts with the requisite intent if it is his "conscious objective" (or purpose) to further those same terrorist ends. On the other hand, for the reasons I have set out, knowledge or intent that this assistance (aimed at lawful activities) could or would help further terrorism simply by helping to legitimate the organization is not sufficient.
     This reading of the statute protects those who engage in pure speech and association ordinarily protected by the First Amendment. But it does not protect that activity where a defendant purposefully intends it to help terrorism or where a defendant knows (or willfully blinds himself to the fact) that the activity is significantly likely to assist terrorism. Where the activity fits into these categories of purposefully or knowingly supporting terrorist ends, the act of providing material support to a known terrorist organization bears a close enough relation to terrorist acts that, in my view, it likely can be prohibited notwithstanding any First Amendment interest. At the same time, this reading does not require the Government to undertake the difficult task of proving which, as between peaceful and nonpeaceful purposes, a defendant specifically preferred; knowledge is enough. 
     This reading is consistent with the statute's text. The statute prohibits "knowingly provid[ing] material support or resources to a foreign terrorist organization." Section 2339B(a)(1). Normally we read a criminal statute as applying a mens rea requirement to all of the subsequently listed elements of the crime. So read, the defendant would have to know or intend (1) that he is providing support or resources, (2) that he is providing that support to a foreign terrorist organization, and (3) that he is providing support that is material, meaning (4) that his support bears a significant likelihood of furthering the organization's terrorist ends.
     This fourth requirement flows directly from the statute's use of the word "material." That word can mean being of a physical or worldly nature, but it also can mean "being of real importance or great consequence."  Here, it must mean the latter, for otherwise the statute, applying only to physical aid, would not apply to speech at all. See also Section 2339A(b)(1) (defining "'material support or resources'" as "any property, tangible or intangible."  And if the statute applies only to support that would likely be of real importance or great consequence, it must have importance or consequence in respect to the organization's terrorist activities. That is because support that is not significantly likely to help terrorist activities, for purposes of this statute, neither has "importance" nor is of "great consequence."
     The statutory definition of "material support" poses no problem. The statute defines "material support" through reference to a list of terms, including those at issue here -- "training," "expert advice or assistance," "personnel," and "service." Section 2339B(g)(4); Section 2339A(b)(1). Since these latter terms all fall under the definition of the term "material support," these activities fall within the statute's scope only when they too are "material." 
       Thus, textually speaking, a statutory requirement that the defendant knew the support was material can be read to require the Government to show that the defendant knew that the consequences of his acts had a significant likelihood of furthering the organization's terrorist, not just its lawful, aims.
     I need not decide whether this is the only possible reading of the statute in cases where "material support" takes the form of "currency," "property," "monetary instruments," "financial securities," "financial services," "lodging," "safehouses," "false documentation or identification," "weapons," "lethal substances," or "explosives," and the like. Section 2339A(b)(1). Those kinds of aid are inherently more likely to help an organization's terrorist activities, either directly or because they are fungible in nature. Thus, to show that an individual has provided support of those kinds will normally prove sufficient for conviction (assuming the statute's other requirements are met). But where support consists of pure speech or association, I would indulge in no such presumption. Rather, the Government would have to prove that the defendant knew he was providing support significantly likely to help the organization pursue its unlawful terrorist aims (or, alternatively, that the defendant intended the support to be so used).
      The statute's history strongly supports this reading. That history makes clear that Congress primarily sought to end assistance that takes the form of fungible donations of money or goods. It shows that Congress, when referring to "expert services and assistance" for example, had in mind training that was sufficiently fungible to further terrorism directly, such as an aviation expert's giving "advice" that "facilitat[es] an aircraft hijacking" or an accountant's giving "advice" that will "facilitate the concealment of funds used to support terrorist activities.”… 

     In sum, these cases require us to consider how to apply the First Amendment where national security interests are at stake. When deciding such cases, courts are aware and must respect the fact that the Constitution entrusts to the Executive and Legislative Branches the power to provide for the national defense, and that it grants particular authority to the President in matters of foreign affairs. Nonetheless, this Court has also made clear that authority and expertise in these matters do not automatically trump the Court's own obligation to secure the protection that the Constitution grants to individuals.  
 Questions for Discussion

1.   Summarize why Justice Roberts holds that the statute is not “void for vagueness.”                                                                                                                                               2.  Outline Justice Roberts’s reasons for finding that the material support provision does not violate the First Amendment.                                                                                                      3.   Why does Justice Roberts argue that the it is constitutional to prohibit material support for a terrorist organization’s criminal as well non-criminal activities.                                                                                                                                                    4. Explain why Justice Breyer concludes that the statute violates the First Amendment right to freedom of speech. How would he interpret the statute to avoid finding that the law is unconstitutional?                                                                                                                 5.  Will the Court’s ruling discourage individuals from writing a letter to the editor of a   newspaper in support of the PKK? 

Did the defendants commit sedition by teaching and advocating the desirability of overthrowing the U.S. government?
CHAPTER SIXTEEN
Yates v. United States, 354 U.S. 298 (1957), Opinion by: Harlan, J.

We brought these cases here to consider certain questions arising under the Smith Act, which have not heretofore been passed upon by this Court, and otherwise to review the convictions of these petitioners for conspiracy to violate that Act. Among other things, the convictions are claimed to rest upon an application of the Smith Act that is hostile to the principles upon which its constitutionality was upheld in Dennis v. United States, 341 U.S. 494 (1951).

Facts

These fourteen petitioners stand convicted, after a jury trial in the United States District Court for the Southern District of California, upon a single count indictment charging them with conspiring (1) to advocate and teach the duty and necessity of overthrowing the Government of the United States by force and violence, and (2) to organize, as the Communist Party of the United States, a society of persons who so advocate and teach, all with the intent of causing the overthrow of the Government by force and violence as speedily as circumstances would permit. The Smith Act, as enacted in 1940, provided in pertinent part as follows:

SEC. 2. (a) It shall be unlawful for any person—

(1) to knowingly or willfully advocate, abet, advise, or teach the duty, necessity, desirability, or propriety of overthrowing or destroying any government in the United States by force or violence; . . .

(2) with the intent to cause the overthrow or destruction of any government in the United States, to print, publish, edit, issue, circulate, sell, distribute, or publicly display any written or printed matter advocating, advising, or teaching the duty, necessity, desirability, or propriety of overthrowing or destroying any government in the United States by force or violence;

(3) to organize or help to organize any society, group, or assembly of persons who teach, advocate, or encourage the overthrow or destruction of any government in the United States by force or violence; or to be or become a member of, or affiliate with, any such society, group, or assembly of persons, knowing the purposes thereof.

. . .

SEC. 3. It shall be unlawful for any person to attempt to commit, or to conspire to commit, any of the acts prohibited by the provisions of this title.

 . . .

SEC. 5. (a) Any person who violates any of the provisions of this title shall, upon conviction thereof, be fined not more than $10,000 or imprisoned for not more than ten years, or both.

Effective September 1, 1948, the Smith Act was repealed, and substantially reenacted as 18 U.S.C. § 2385, as part of the 1948 recodification.

There can be no doubt from the record that in so instructing the jury, the court regarded as immaterial, and intended to withdraw from the jury’s consideration, any issue as to the character of the advocacy in terms of its capacity to stir listeners to forcible action. Both the petitioners and the Government submitted proposed instructions that would have required the jury to find that the proscribed advocacy was not of a mere abstract doctrine of forcible overthrow, but of action to that end, by the use of language reasonably and ordinarily calculated to incite persons to such action. The trial court rejected these proposed instructions on the ground that any necessity for giving them that may have existed at the time the Dennis case was tried was removed by this Court’s subsequent decision in that case. The trial court made it clear in colloquy with counsel that in its view, the illegal advocacy was made out simply by showing that what was said dealt with forcible overthrow and that it was uttered with a specific intent to accomplish that purpose, insisting that all such advocacy was punishable “whether it is language of incitement or not.” The Court of Appeals affirmed on a different theory, as we shall see later on.

Issue

We are thus faced with the question whether the Smith Act prohibits advocacy and teaching of forcible overthrow as an abstract principle, divorced from any effort to instigate action to that end, so long as such advocacy or teaching is engaged in with evil intent. We hold that it does not.

Reasoning

The distinction between advocacy of abstract doctrine and advocacy directed at promoting unlawful action is one that has been consistently recognized in the opinions of this Court. . . . The legislative history of the Smith Act and related bills shows beyond all question that Congress was aware of the distinction between the advocacy or teaching of abstract doctrine and the advocacy or teaching of action and that Congress did not intend to disregard this distinction. The statute was aimed at the advocacy and teaching of concrete action for the forcible overthrow of the Government and not of principles divorced from action. . . .

As one of the concurring opinions in Dennis put it: “Throughout our decisions there has recurred a distinction between the statement of an idea which may prompt its hearers to take unlawful action, and advocacy that such action be taken.” There is nothing in Dennis that makes that historic distinction obsolete.

In light of the foregoing, we are unable to regard the District Court’s charge upon this aspect of the case as adequate. The jury was never told that the Smith Act does not denounce advocacy in the sense of preaching abstractly the forcible overthrow of the Government. We think that the trial court’s statement that the proscribed advocacy must include the “urging,” “necessity,” and “duty” of forcible overthrow, and not merely its “desirability” and “propriety,” may not be regarded as a sufficient substitute for charging that the Smith Act reaches only advocacy of action for the overthrow of government by force and violence. The essential distinction is that those to whom the advocacy is addressed must be urged to do something, now or in the future, rather than merely to believe in something. At best, the expressions used by the trial court were equivocal, since in the absence of any instructions differentiating advocacy of abstract doctrine from advocacy of action, they were as consistent with the former as they were with the latter. . . .

We recognize that distinctions between advocacy or teaching of abstract doctrines, with evil intent, and that which is directed to stirring people to action are often subtle and difficult to grasp, for in a broad sense, as Mr. Justice Holmes said . . . “Every idea is an incitement.” But the very subtlety of these distinctions required the most clear and explicit instructions with reference to them, for they concerned an issue that went to the very heart of the charges against these petitioners. The need for precise and understandable instructions on this issue is further emphasized by the equivocal character of the evidence in this record. . . . Instances of speech that could be considered to amount to “advocacy of action” are so few and far between as to be almost completely overshadowed by the hundreds of instances in the record in which overthrow, if mentioned at all, occurs in the course of doctrinal disputation so remote from action as to be almost wholly lacking in probative value. Vague references to “revolutionary” or “militant” action of an unspecified character, which are found in the evidence, might in addition be given too great weight by the jury in the absence of more precise instructions. Particularly in light of this record, we must regard the trial court’s charge in this respect as furnishing wholly inadequate guidance to the jury on this central point in the case. We cannot allow a conviction to stand on such “an equivocal direction to the jury on a basic issue.”

Holding

As to the petitioners Connelly, Kusnitz, Richmond, Spector, and Steinberg, we find no adequate evidence in the record that would permit a jury to find that they were members of . . . a conspiracy to advocate the violent or unlawful overthrow of the government. . . . Moreover, apart from the inadequacy of the evidence to show, at best, more than the abstract advocacy and teaching of forcible overthrow by the Party, it is difficult to perceive how the requisite specific intent to accomplish such overthrow could be deemed proved by a showing of mere membership or the holding of office in the Communist Party. We therefore think that as to these petitioners, the evidence was entirely too meager to justify putting them to a new trial and that their acquittal should be ordered.

As to the nine remaining petitioners, we consider that a different conclusion should be reached. There was testimony from the witness Foard, and other evidence, tying Fox, Healey, Lambert, Lima, Schneiderman, Stack, and Yates to Party classes conducted in the San Francisco area during the year 1946, where there occurred what might be considered to be the systematic teaching and advocacy of illegal action, which is condemned by the statute. It might be found that one of the purposes of such classes was to develop in the members of the group a readiness to engage at the crucial time, perhaps during war or during attack upon the United States from without, in such activities as sabotage and street fighting, in order to divert and diffuse the resistance of the authorities and if possible to seize local vantage points. There was also testimony as to activities in the Los Angeles area, during the period covered by the indictment, which might be considered to amount to “advocacy of action” and with which petitioners Carlson and Dobbs were linked. From the testimony of the witness Scarletto, it might be found that individuals considered to be particularly trustworthy were taken into an “underground” apparatus and there instructed in tasks that would be useful when the time for violent action arrived. Scarletto was surreptitiously indoctrinated in methods, as he said, of moving “masses of people in time of crisis.” It might be found, under all the circumstances, that the purpose of this teaching was to prepare the members of the underground apparatus to engage in, to facilitate, and to cooperate with violent action directed against government when the time was ripe.

In short, while the record contains evidence of little more than a general program of educational activity by the Communist Party, which included advocacy of violence as a theoretical matter, we are not prepared to say, at this stage of the case, that it would be impossible for a jury, resolving all conflicts in favor of the Government and giving the evidence as to these San Francisco and Los Angeles episodes its utmost sweep, to find that advocacy of action was also engaged in when the group involved was thought particularly trustworthy, dedicated, and suited for violent tasks. . . .

Questions for Discussion

1.
The Supreme Court distinguishes between the advocacy of action and the advocacy of abstract doctrine. Can you explain the difference?

2.
Why does the Court employ this formula to distinguish seditious libel from freedom of expression protected under the First Amendment? Do you believe that advocacy of action and advocacy of abstract doctrine are easily distinguished from one another?

3.
Should individuals be free to praise “suicide bombers” or terrorist attacks? How about to urge individuals to become “suicide bombers” and to attack the United States?

DID THE INDICTMENT SUPPORT THE CHARGE OF SEDITIOUS CONSPIRACY?

United States v. Stone

Case No. 2:10-CR-20123 (E.D. Mich 2011);
Opinion By: Roberts, J.

Issue
In their motion to dismiss, citing  Brandenburg v. Ohio, 395 U.S. 444 (1969), Defendants argue that the Seditious Conspiracy and Conspiracy to Use Weapons of Mass Destruction ("WMD") charges, as applied to Defendants, violate their First Amendment freedom of speech and assembly rights, because the Government did not allege facts establishing that there was "'a clear and present danger' of 'imminent lawless action.'"  Defendants also say the facts in the Indictment are insufficient to support the Seditious Conspiracy and WMD charges, and that counts 3 through 7, which rely on the existence of the alleged seditious conspiracy, must also be dismissed. 

Facts 

     The Indictment alleges that  "[t]he HUTAREE's general plan was to commit some violent act to draw the attention of law enforcement or government officials, in order to prompt a response by law enforcement," such as by killing a law enforcement officer. The Indictment further alleges that once such a law enforcement response had been provoked, "HUTAREE members would retreat to one of several 'rally points' where the HUTAREE would conduct operations against the government and be prepared to defend in depth with trip-wired and command detonated anti-personnel IEDs [(improvised explosive devices)], ambushes, and prepared fighting positions."  Such a confrontation, the Hutaree believed, "would be a catalyst for a more widespread uprising against the United States Government." The Indictment alleges that the "conspirators planned and trained for armed conflict against local, state, and federal law enforcement" through numerous means, including acquiring weapons, engaging in military-style training, planning the execution of a law enforcement officer, obtaining information about and materials for the construction of IEDs, engaging in reconnaissance exercises and planning for the killing of anyone  who happened upon their exercises, and attempting to initiate a Hutaree protocol to engage law enforcement in an armed conflict following the arrest of several Hutaree members. The weapons of mass destruction, explosive device, and § 924(c)(1) charges alleged in Counts Two through Seven are derivative of the seditious conspiracy count alleged in Count One.

    The seditious conspiracy statute provides, in its entirety:

If two or more persons in any State or Territory, or in any place subject to the jurisdiction of the United States, conspire to overthrow, put down, or to destroy by force the Government of the United States, or to levy war against them, or to oppose by force the authority thereof, or by force to prevent, hinder, or delay the execution of any law of the United States, or by force to seize, take, or possess any property of the United States contrary to the authority thereof, they shall each be fined under this title or imprisoned not more than twenty years, or both. 18 U.S.C. § 2384. 


The magistrate judge concluded that the Indictment sufficiently charged that Defendants conspired to oppose the United States Government by force, by agreeing to provoke an armed conflict with federal law enforcement, and not just with local law enforcement. The magistrate noted that the Government charged that the alleged conspiracy to murder a local law enforcement official "was merely a first step designed to provoke a confrontation with local and federal law enforcement officials for the very purpose of engaging them in an armed conflict and preventing the execution of federal law." The magistrate likewise determined that the WMD charge was sufficiently pleaded in the Indictment, which alleges an agreement by Defendants, to use WMD. 
      Finally, the magistrate concluded that the seditious conspiracy statute, as applied to Defendants, did not violate the First Amendment. In this regard, the magistrate held that Brandenburg is inapplicable because "the point of Brandenburg is that the government may not constitutionally proscribe mere advocacy [or conspiracy to advocate] without a showing of imminence,"  and in this case the Government charged more than mere advocacy, namely, that Defendants "agre[ed] to commit actual acts of violence." The magistrate reasoned:

To be sure, if the government is unable to prove that defendants conspired to actually use force, Brandenburg would be applicable. And defendants  are entitled to have the jury properly instructed that they may "not be convicted on the basis of their beliefs or the expression of them-even if those beliefs favored violence."  However, Brandenburg does not require that, if the government is able to prove such a conspiracy, it must also prove that the conduct agreed to by members of the conspiracy was imminent.

In addition, the magistrate held that even if applicable, Brandenburg does not require dismissal because the facts alleged in the Indictment suggest that "violence or other lawless action was, in fact, imminent." 
     Defendants object to the magistrate's order on several grounds. First, they say the Indictment is insufficient to establish a conspiracy to attack the United States Government because it references generic law enforcement, rather than federal law enforcement. Contrary to this contention …the Indictment alleges a conspiracy to engage in "armed conflict against local, state and federal law enforcement" by carrying out certain means and methods including drawing law enforcement  agents from throughout the nation to Michigan, by killing a local agent and attacking the other agents during the funeral procession with mortars. These allegations are sufficient to satisfy the statute's requirement that the Defendants conspired "to overthrow, put down, or to destroy by force the Government of the United States...or to oppose by force the authority thereof, or by force to prevent, hinder, or delay the execution of any law of the United States...." 18 U.S.C. § 2384. As the magistrate observed, the Indictment's reference to local law enforcement, alleges "merely a first step designed to provoke a confrontation with...federal law enforcement officials for the very purpose of engaging them in an armed conflict and preventing the execution of federal law." 
      Defendants next contend that the magistrate erred in concluding that the Brandenburg clear and present danger/imminence test does not apply to the case. In Brandenburg, the Supreme Court held, "the constitutional guarantees of free speech and free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action….                                                                               
       This Court agrees with the magistrate that the Government is not required to prove that Defendants' conduct was likely to lead to imminent lawless behavior. The Government is not prosecuting these Defendants solely on the basis of their speech and its likelihood to incite violence in others. Defendants are accused of conspiring to commit unlawful acts against the United States Government, and not merely of expressing unpopular ideas that might incite others to rise up against the Government. …
 [T]he crimes charged here are not based solely upon Defendants' expressive activity. The seditious conspiracy statute, as applied to Defendants, does not regulate mere expression, but Defendants' alleged unlawful agreement to oppose the Government by force, and to "prevent, hinder, and delay by force the execution of the United States law . . ."  Similarly, the WMD statute proscribes the unlawful conspiracy to use weapons of mass destruction, not advocacy of, or speech about,  the use of such weapons. 18 U.S.C. § 2332a(a)(2) (2004). The First Amendment does not shield Defendants from prosecution for their conduct, even if the Government uses their speech as evidence of such conduct. When 'speech' and 'nonspeech' elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the nonspeech element can justify incidental limitations on First Amendment freedoms." 
     As noted above, the Indictment specifically charges that Defendants conspired to oppose by force the United States Government by killing a member of law enforcement and attacking  the funeral procession motorcade; conducting operations against the government; engaging in military-style training; obtaining information about IEDs and EFPs ; and killing civilians who "happened upon" their training exercise and did not acquiesce to their demands. These alleged acts go beyond mere expression or advocacy.
     To the extent the Government attempts to prove the charges against Defendants with evidence of their advocacy, views, or beliefs, the Court can safeguard their First Amendment rights by instructing the jury that it may not convict Defendants because they may hold unpopular beliefs.  Defendants argue that counts 1 through 7 of the Indictment must be dismissed because the Government failed to establish imminence pursuant to Brandenburg.  However, the Government need not show Brandenburg imminence, since the Indictment is not based solely on otherwise protected speech. Further, the Court agrees with the magistrate, that even if Brandenburg applied, the Indictment sufficiently charges "that violence or other lawless action was, in fact, imminent."                                                                                                                          Holding
The Court thoroughly reviewed the magistrate's opinion and cases cited there, as well as Defendants' objections and the case law Defendants rely on. The Court agrees with the magistrate. Defendants' motion is denied

Questions for Discussion

1. What are the facts on which the charge of sedition is based?

2. Explain the legal test applicable to a seditious conspiracy to advocate overthrow of the U.S. government and the legal test applicable to a seditious conspiracy to commit acts of violence.                                                                                                                                        3.  Should the government charge groups  like the Hutaree with conspiracy or wait until a such group actually commit a substantive crime  before arresting and prosecuting them? 

CHAPTER SIXTEEN
Were the shootings acts of terrorism?

Muhammad v. Commonwealth, 619 S.E.2d 16 (Va. 2005). Opinion by: Lemons, J.

In these appeals, we consider two capital murder convictions and two death sentences imposed upon John Allen Muhammad, along with his convictions for conspiracy to commit capital murder and the illegal use of a firearm in the commission of murder. This prosecution arose from the investigation of a series of sixteen shootings, including ten murders that occurred in Alabama, Louisiana, Maryland, Washington, D.C., and Virginia over a forty-seven-day period from September 5 to October 22, 2002. For the reasons discussed herein, the judgment of the trial court and the sentences of death will be affirmed.

Facts

On the morning of Wednesday, October 9, 2002, Dean H. Meyers was shot and killed while fueling his car at the Sunoco gas station on Sudley Road in Manassas, Virginia. Meyers was shot in the head by a single bullet. The bullet entered behind his left ear, where it fragmented into multiple small pieces. The bullet fragments shattered the temporal bone, and the fragments of bullet and bone then traveled through his brain and caused multiple fractures of his skull. This gunshot wound was consistent with injuries from a bullet fired from a high-velocity rifle and was the cause of Meyers’s death. Evidence at trial established that the bullet came from the.223 caliber Bushmaster rifle Muhammad possessed when he was arrested. An eyewitness testified that she saw Muhammad and Lee Boyd Malvo in the vicinity of the shooting approximately one hour beforehand. Police interviewed Muhammad immediately after the shooting in a parking lot across the street from where Meyers was shot. In both encounters, Muhammad was driving a Chevrolet Caprice in which he was later arrested. Muhammad’s fingerprints were on a map police found in the parking lot where Muhammad had been interviewed. Meyers was killed during a forty-seven-day period, from September 5 to October 22, 2002, in which ten others were murdered and six more suffered gunshot wounds as a result of the acts of Muhammad and Malvo in concert. The murder of Meyers was the twelfth of these sixteen shootings.

The first shooting occurred in Clinton, Maryland, on September 5, 2002. Paul J. LaRuffa, the owner of Margellina’s Restaurant, left the restaurant at closing and proceeded to his car with his briefcase and Sony portable computer. Inside the briefcase were bank deposit bags that contained $3,500 in cash and credit card receipts from that evening. LaRuffa placed the briefcase and laptop on the backseat of his car and then sat behind the steering wheel. He testified that almost immediately after he sat down, he saw a figure to his left and a flash of light. He heard gunshots and the driver’s side window shattered. When he stepped out of his car, he realized he had been shot. The trauma surgeon who treated him testified that LaRuffa was shot six times: once in the back left side of his neck, three times in the left side of his chest, and twice in his left arm.

An employee who left the restaurant with LaRuffa, Paul B. Hammer, witnessed the shooting and called “911.” Hammer testified that he saw a “kid” run up to LaRuffa’s car, fire shots into it, and then open the rear door and take the briefcase and portable computer. He was unable to provide a detailed description because of lighting conditions but testified that the shooter was a male in his late teens or early twenties. The briefcase and empty bank deposit bags, along with a pair of pants and a shirt, were found six weeks later in a wooded area about a mile from the shooting. Hair on the clothing yielded DNA that was consistent with Malvo’s DNA.

Four days later, on September 9, Muhammad purchased a 1990 Caprice automobile from Christopher M. O’Kupski in Trenton, New Jersey. O’Kupski testified that before the purchase, Muhammad got into the trunk and lay down. O’Kupski also testified that when Muhammad purchased it, the Caprice did not have a hole in the trunk or a passageway from the backseat to the trunk, the trunk was not spray-painted blue, and the windows were not tinted.

The second shooting occurred in Clinton, Maryland, on September 15, 2002. Muhammad Rashid was closing the Three Roads Liquor Store. Rashid testified that he noticed the Caprice outside the store shortly before closing. He testified that he was in the process of locking the front door from the outside when he heard gunshots from behind him. At the same time, a young man with a handgun rushed towards Rashid and shot Rashid in the stomach. At trial, Rashid identified Malvo as the person who shot him. Two bullets were removed from inside the store. The bullets had been shot through the front door and the trajectory of the bullets placed the shooter in a field across the street from the store.

The third and fourth shootings occurred in Montgomery, Alabama, on September 21, 2002. Claudine Parker and Kelly Adams closed the Zelda Road ABC Liquor Store and walked out. They were shot immediately. Parker died as a result of a single gunshot wound that entered her back, transected her spinal cord, and passed through her lung. Adams was shot once through her neck but lived. The bullet exited through her chin, breaking her jaw in half, shattering her face and teeth, paralyzing her left vocal cord, and severing major nerves to her left shoulder. Both gunshot wounds were consistent with injuries caused by a high-velocity rifle. Testing revealed that the bullet fragments recovered from the Parker shooting were fired from a Bushmaster rifle possessed by Muhammad when he was arrested.

As the rifle shots were fired, a young man, later identified as Malvo, ran up to Parker and Adams. A police car happened to pass the scene immediately after the shots were fired. A police officer observed Malvo with a handgun. He was going through the women’s purses. The officer and another eyewitness chased Malvo. Although he escaped, Malvo dropped an “ArmorLite” gun catalogue during the chase. At trial, both the officer and the other eyewitness identified Malvo as the young man with the handgun who fled the scene. Additionally, Malvo’s fingerprints were on the “ArmorLite” gun catalogue he dropped during the chase. The handgun Malvo carried that evening, a.22 caliber stainless steel revolver, was found in the stairwell of an apartment building that Malvo ran through during the chase. Forensic tests determined that this.22 caliber revolver was the same gun used to shoot both LaRuffa and Rashid.

The fifth shooting occurred in Baton Rouge, Louisiana, on September 23. Hong Im Ballenger, the manager of the Beauty Depot store, closed the store for the evening. As she was walking to her car, she was shot once in the head with a bullet fired from a high-velocity rifle. Ballenger died as the result of the single shot. The bullet entered the back of her head and exited through her jawbone. The wound caused massive bleeding and compromised her airway. Ballistic tests determined that the bullet fragments recovered from Ballenger were fired from the Bushmaster rifle possessed by Muhammad when he was arrested. An eyewitness saw a young man leave the scene with Ballenger’s purse. At trial, this young man was identified as Malvo. Another eyewitness saw Malvo flee the scene with Ballenger’s purse and get into the Caprice.

The sixth shooting occurred in Silver Spring, Maryland, on October 3, 2002. At approximately 8:15 a.m., Premkumar A. Walekar was fueling his taxicab. He was shot once with a bullet from a high-velocity rifle. The bullet passed through his left arm and then entered his chest, where it broke two ribs, shredded portions of his lungs, and damaged his heart. A physician, who was fueling her car next to Walekar, attempted CPR but was unsuccessful. Ballistic tests established that bullet fragments recovered from the Walekar shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested.

The seventh shooting occurred in Silver Spring, Maryland, on October 3, 2002. At approximately 8:30 a.m., Sarah Ramos was sitting on a bench in front of the Crisp & Juicy Restaurant in the Leisure World Shopping Center. She was shot once with a bullet from a high-velocity rifle. The bullet entered the front of her head and exited through her spinal cord at the top of her neck. An eyewitness identified the Caprice at the scene prior to the shooting. Bullet fragments recovered from the Ramos shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested.

The eighth shooting occurred in Kensington, Maryland, on October 3, 2002. At approximately 10:00 a.m., Lori Lewis-Rivera was vacuuming her car at the Shell gas station on the corner of Connecticut Avenue and Knowles Avenue. She was shot once in the back by a bullet from a high-velocity rifle as she vacuumed her car. An eyewitness testified that he saw the Caprice in the vicinity of the gas station approximately twenty minutes before the shooting. Bullet fragments recovered from the Lewis-Rivera shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested.

The ninth shooting occurred in Washington, D.C. on October 3, 2002. At approximately 7:00 p.m., a police officer stopped Muhammad for “running” two stop signs. The police officer testified that the windows of the Caprice were heavily tinted and that he could not see anyone else in the car. The police officer gave Muhammad a verbal warning and let him go.

At approximately 9:15 p.m. on that day, Paschal Charlot was shot in the chest as he crossed the intersection of Georgia Avenue and Kalmia Road. This intersection was about thirty blocks from where the police officer stopped Muhammad. The bullet entered Charlot’s chest and shattered his collarbone and three ribs before lacerating his lungs. Charlot died before emergency personnel arrived. Eyewitnesses testified that they saw the Caprice at the scene at the time of the shooting and that the driver drove away without its headlights on immediately after the shooting. It had been parked in a space on the street with its trunk positioned toward Georgia Avenue. One eyewitness testified that he saw a flash of light from the Caprice at the time the shot was fired. Ballistics tests determined that the bullet fragments recovered from the Charlot shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested.

The tenth shooting occurred in Fredericksburg, Virginia, on October 4, 2002. Caroline Seawell had finished shopping at a Michael’s Craft Store and was putting her bags in her minivan, when she was shot once in the back by a bullet from a high-velocity rifle. The bullet severely damaged her liver and exited through her right breast. Seawell survived the shooting. An eyewitness testified that he saw the Caprice in the parking lot at the time of the shooting. Ballistics tests determined that the bullet fragments recovered from the Seawell shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested.

The eleventh shooting occurred in Bowie, Maryland, on October 6, 2002. Tanya Brown (“Tanya”) took Iran Brown (“Brown”) to Tasker Middle School. As Brown was walking on the sidewalk to the school, he was shot once in the chest by a bullet from a high-velocity rifle. Tanya decided not to wait for emergency personnel and drove Brown to a health care center. Brown’s lungs were damaged, there was a large hole in his diaphragm, the left lobe of his liver was damaged, and his stomach, pancreas, and spleen were lacerated by bullet fragments. Surgeons were able to save Brown’s life, and he spent eight weeks recovering in the hospital.

Two eyewitnesses testified that they saw the Caprice in the vicinity of Tasker Middle School the day before the shooting and the morning of the shooting. One of these eyewitnesses positively identified both Muhammad and Malvo in the Caprice the morning of the shooting. They were seen in the Caprice, which was parked at an intersection with a line of sight to the school. Following the shooting, police searched the surrounding area and found a ballpoint pen and a shell casing in the woods next to the school. The pen and shell casing were located in an area that had been patted down like a hunting blind. This blind offered a clear line of sight to the scene of the shooting. Tissue samples from the pen matched Muhammad’s DNA. The shell casing had been fired by the Bushmaster rifle possessed by Muhammad when he was arrested, and tests determined that the bullet fragments recovered from Brown were fired from that rifle. In the woods, police also found the first communication from Muhammad and Malvo. A tarot card, the one for death, was found with handwriting that stated, “Call me God.” On the back of the card was handwriting that stated, “For you, Mr. Police. Code: Call me God. Do not release to the Press.”

The twelfth shooting, discussed above, was the murder of Dean Meyers in Manassas, Virginia, on October 9, 2002.

The thirteenth shooting occurred in Massaponax, Virginia, on October 11, 2002. Kenneth Bridges was at an Exxon gas station on Jefferson Davis Highway. He was shot once in the chest by a bullet from a high-velocity rifle. The bullet damaged his lungs and heart, causing fatal internal injuries. Two eyewitnesses testified that they saw the Caprice at or near the Exxon station on the morning of the shooting. Ballistics tests determined that the bullet fragments recovered from the Bridges shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested.

The fourteenth shooting occurred in Falls Church, Virginia, on October 14, 2002. Linda Franklin and her husband were shopping at a Home Depot store. As they loaded their purchases in their car, Franklin was shot and killed by a single bullet from a high-velocity rifle. The bullet entered the left side of her head, passed through her brain and skull, and exited from the right side of her head. An off-duty police officer testified that she saw Malvo driving the Caprice in the vicinity of the shooting immediately after it occurred. Tests determined that bullet fragments recovered from the Franklin shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested.

On October 15, the day after Franklin was murdered, a Rockville, Maryland, police dispatcher received a telephone call in which the caller stated: “Don’t say anything, just listen, we’re the people who are causing the killings in your area. Look on the tarot card, it says, ‘call me God, do not release to press.’ We’ve called you three times before trying to set up negotiations. We’ve gotten no response. People have died.” The dispatcher attempted to transfer the call to the Sniper Task Force, but the caller hung up.

Three days later, on October 18, Officer Derek Baliles, a Montgomery County, Maryland, Police Information Officer, received a telephone call. The caller told Officer Baliles to “shut up” and stated that he knew who was doing the shootings but wanted the police officer to verify some information before he talked further. The caller told Officer Baliles to verify information concerning a shooting at a liquor store near “Ann Street.” The caller gave Officer Baliles the name and telephone number of a police officer in Alabama. Officer Baliles confirmed the shootings of Parker and Adams. The caller called Officer Baliles again. Officer Baliles told him that he had verified the information concerning the shootings of Parker and Adams. The caller then said that he had to find more coins for the call and had to find a telephone without surveillance and then hung up.

On the same day, William Sullivan, a priest in Ashland, Virginia, received a telephone call from two people. The first voice, a male, told him someone wanted to speak with him. Sullivan testified that a second male voice, told him that “the lady didn’t have to die,” and “it was at the Home Depot.” The second voice also told him about a shooting at a liquor store in Alabama and then said, “Mr. Policeman, I am God. Do not tell the press.” The second voice concluded by telling Sullivan to give this information to the police.

The fifteenth shooting occurred in Ashland, Virginia, on October 19, 2002. Jeffrey Hopper and his wife stopped in Ashland to fuel their car and eat dinner. They left the restaurant and were walking to their car when Hopper was shot in the abdomen. Hopper survived the shooting but underwent five surgeries to repair his pancreas, stomach, kidneys, liver, diaphragm, and intestines. In the woods near the shooting, police found a hunting-type blind similar to the one found at the Brown shooting. At the blind, police found a shell casing, a plastic sandwich bag attached to a tree with a thumbtack at eye level that was decorated with Halloween characters and self-adhesive stars, and a candy wrapper. Tests determined that the shell casing and bullet fragments recovered from the Hopper shooting came from the Bushmaster rifle possessed by Muhammad when he was arrested. Surveillance videotapes identified Muhammad in a Big Lots Store on October 19, 2002, near the shooting from which the plastic sandwich bag and decorations were likely obtained. The candy wrapper contained both Malvo’s and Muhammad’s DNA. Police also found a handwritten message in the plastic sandwich bag that read:

For you Mr. Police. Call me God. Do not release to the Press. We have tried to contact you to start negotiation. . . . These people took our call for a Hoax or Joke, so your failure to respond has cost you five lives. If stopping the killing is more important than catching us now, then you will accept our demand which are non-negotiable. (i) You will place ten million dollar in Bank of america account. . . . We will have unlimited withdrawl at any atm worldwide. You will activate the bank account, credit card, and pin number. We will contact you at Ponderosa Buffet, Ashland, Virginia, tel. # . . . 6:00 am Sunday Morning. You have until 9:00 a.m. Monday morning to complete transaction. Try to catch us withdrawing at least you will have less body bags.

(ii) If trying to catch us now more important then prepare you body bags.

If we give you our word that is what takes place.

Word is Bond

P.S. Your children are not safe anywhere at anytime.

The note was not found until after the deadline had passed. The day after Hopper was shot at the Ponderosa, an FBI agent operating the “Sniper Tip Line” received a call from a young male who said, “Don’t talk. Just listen. Call me God. I left a message for you at the Ponderosa. I am trying to reach you at the Ponderosa. Be there to take a call in ten minutes.” On October 21, 2002, an FBI agent received a call to the FBI negotiations team, which had been rerouted from the Ponderosa telephone number referenced in the note left after the Hopper shooting. A recorded voice stated:

Don’t say anything. Just listen. Dearest police, Call me God. Do not release to the press. Five red stars. You have our terms. They are non-negotiable. If you choose Option 1, you will hold a press conference stating to the media that you believe you have caught the sniper like a duck in a noose. Repeat every word exactly as you heard it. If you choose Option 2, be sure to remember we will not deviate. P.S.—Your children are not safe.

The sixteenth shooting occurred in Aspen Hill, Maryland, on October 22, 2002. At approximately 6:00 a.m., Conrad Johnson, a bus driver for the Montgomery County Transit Authority, was shot in the chest at the entrance to his bus. Johnson remained conscious until rescue workers arrived but died at the hospital. A single high-velocity rifle bullet killed Johnson. The bullet entered his right chest and caused massive damage to his diaphragm, liver, pancreas, kidneys, and intestines. Tests determined that the bullet fragments recovered from the Johnson shooting were fired from the Bushmaster rifle possessed by Muhammad when he was arrested. A hunting-type blind, similar to those found at the Brown and Hopper shootings, was found in the woods near where Johnson was shot. A black duffle bag and a left-handed glove were found. A hair from the duffle bag yielded DNA that matched Muhammad’s DNA. The police also found another plastic sandwich bag, which contained a note and self-adhesive stars.

Muhammad and Malvo were captured and arrested on October 24, 2002, by agents of the FBI at a rest area in Frederick County, Maryland. They were asleep in the Caprice at the time of their capture. Inside the Caprice, police found a loaded.223 caliber Bushmaster rifle behind the rear seat. Tests determined that the DNA on the Bushmaster rifle matched the DNA of both Malvo and Muhammad. The only fingerprints found on the Bushmaster rifle were those of Malvo. The Caprice had been modified after Muhammad purchased it from O’Kupski. The windows were heavily tinted. The rear seat was hinged, providing easy access to the trunk from the passenger compartment. The trunk was spray-painted blue. A hole had been cut into the trunk lid, just above the license plate. The hole was blocked by a right-handed brown glove that matched the left-handed glove found in the woods near the Johnson shooting. The trunk also had a rubber seal that crossed over the hole.

Inside the Caprice, police found a global positioning system (GPS) receiver, a magazine about rifles, an AT&T telephone charge card, ear plugs, maps, plastic sandwich bags, a rifle scope,.223 caliber ammunition, “walkie-talkies,” a digital voice recorder, a receipt from a Baton Rouge, Louisiana, grocery store dated September 27, 2002, an electronic organizer, a plastic bag from a Big Lots Store, a slip of paper containing the Sniper Task Force phone number, and a list of schools in the Baltimore area.

Police also found LaRuffa’s portable computer in the Caprice. Muhammad had loaded software entitled “Microsoft Streets and Trips 2002” onto this computer on September 29, 2002. In this program, there were various maps showing particular routes and places marked with icons, some with a skull and crossbones. Icons had been added to mark the places where Walekar, Lewis-Rivera, Seawell, Brown, Meyers, and Franklin were shot. There was also a Microsoft Word file titled “Allah 8.rtf” that contained portions of the text communicated to police in the extortion demands.

Subsequent to his arrest on October 24, 2002, Muhammad was indicted by a grand jury on October 28, 2002, for the capital murder of Meyers in the commission of an act of terrorism, capital murder of Meyers and at least one other person within a three-year period, conspiracy to commit capital murder, and illegal use of a firearm in the commission of capital murder.

From October 20 through November 17, 2003, Muhammad was tried before a jury in the Circuit Court of the City of Virginia Beach. The jury convicted Muhammad of all charges in the grand jury indictments. In a separate sentencing proceeding from November 17 through November 24, 2003, the jury sentenced Muhammad to two death sentences for the capital murder convictions, finding both the future dangerousness and vileness aggravating factors. The jury also sentenced Muhammad to thirteen years in prison upon the remaining convictions. At the conclusion of the sentencing proceeding, venue was transferred back to the Circuit Court of Prince William County. On March 9, 2004, the trial court imposed the two death sentences and the sentences of imprisonment as fixed by the jury. A final sentencing order was entered on March 29, 2004.

Issue

Muhammad maintains that the terrorism statutes, Code sections 18.2-31(13) and 18.2-46.4, are unconstitutionally overbroad and vague. We disagree.

Reasoning

A successful challenge to the facial validity of a criminal statute based upon vagueness requires proof that the statute fails to provide notice sufficient for ordinary people to understand what conduct it prohibits or proof that the statute “may authorize and even encourage arbitrary and discriminatory enforcement.” But “one to whose conduct a statute clearly applies may not successfully challenge it for vagueness.” Capital murder pursuant to Code is defined as the “willful, deliberate and premeditated killing of any person by another in the commission of or attempted commission of an act of terrorism as defined in Code § 18.2-46.4.”

Act of terrorism means an act of violence as defined in clause (i) of subdivision A of section 19.2-297.1 committed with the intent to (i) intimidate the civilian population at large or (ii) influence the conduct or activities of the government of the United States, a state or locality through intimidation. Code section 18.2-46.4. The “act of violence” reference to Code section 19.2-297.1 includes a list of certain specific aggravated felonies including murder, voluntary manslaughter, mob-related felonies, malicious assault or bodily wounding, robbery, carjacking, sexual assault, and arson. The combination of these statutes defines criminal conduct that constitutes a willful, deliberate, and premeditated killing in the commission, or attempted commission, of one of the designated felonies with the intent to intimidate the civilian population or influence the conduct of government through intimidation. Additionally, under Code section 18.2-18, the General Assembly extended the reach of criminal conduct subject to the death penalty to include “a killing pursuant to the direction or order of one who is engaged in the commission of or attempted commission of an act of terrorism under the provisions of subdivision 13 of § 18.2-31.”

Muhammad raises questions about the definition of intimidation, “civilian population at large,” and “influence the conduct or activities of government.” He suggests that failure to statutorily define these phrases renders the statutes unconstitutional. He further complains that “no distinction can be drawn between the newly defined crime and any ‘base offense’ which carries with it the same hallmarks of intimidation and influence” and that this allows “unguided and unbridled law enforcement discretion.” Muhammad further maintains that extending the scope of the statute to reach those who order or direct a killing in the commission of or attempted commission of an act of terrorism somehow violates what he calls the “triggerman rule.” In a particularly exaggerated statement, Muhammad claims that extending the scope of the statute “allows almost any violent criminal act to be classified as terrorism and thereby rendering any individual charged eligible for the death penalty.” We disagree with each of Muhammad’s contentions.

By referencing established criminal offenses as acts of violence subject to the statutory scheme, the legislature included clearly defined offenses. . . . Additionally, the term intimidate has been defined by case law (defining intimidation as unlawful coercion, extortion, duress, putting in fear). We have no difficulty understanding that population at large is a term that is intended to require a more pervasive intimidation of the community rather than a narrowly defined group of people. . . . We do not believe that a person of ordinary intelligence would fail to understand this phrase.

Similarly, we do not believe that a person of ordinary intelligence needs further definition of the phrase “influence the conduct or activities of government.” . . . Muhammad claims that the statutes are designed “to address al-Qaeda type attacks—attacks motivated by a greater political purpose.” . . . Nothing in the words of these statutes evinces an intent to limit its application to criminal actors with political motives.

Muhammad maintains that there is no distinction between the “base offense” and the capital offense based upon terrorism. What he appears to be arguing is that the terrorism statute is unnecessary on the one hand because a killing in the commission of one of the enumerated violent acts could result in the death penalty anyway, and on the other hand, its reach is extended too far by including those who order or direct such killings. Clearly, the General Assembly has the power to define criminal conduct even if statutes overlap in coverage. Whether a defendant can be simultaneously or successively charged with overlapping offenses implicates other questions not presented here.

Muhammad’s quarrel with the expansion of the potential imposition of the death penalty to those who order or direct another in a killing in the commission of or attempted commission of an act of terrorism is a policy question well within the purview of legislative power so long as it is not otherwise unconstitutional. In that respect, Muhammad argues in Assignment of Error 18 that the provisions of Code section 18.2-18 allow the death penalty for a defendant with no demonstrated intent to kill the victim. Muhammad incorrectly characterizes the extension of the scope of the statute to reach traditional “aiders and abettors.” The provisions of Code section 18.2-18 do not extend to “aiders and abettors”; rather, it extends only to those who “direct” or “order” the killing. The criminal actor who “orders” or “directs” the killing is not unlike the criminal actor who hires another to kill and is potentially subject to the death penalty under Code section 18.2-31(2). The criminal actor who “orders” or “directs” the killing shares the intent to kill with the one who carries out the murder. The provisions of Code section 18.2-18 do not have the effect imagined by Muhammad.

Holding

Muhammad’s argument concerning vagueness does not focus on his conduct. Indeed, Muhammad does not claim in his brief that his actions and those of Malvo were not acts of terrorism under the statutory provisions. Rather, Muhammad hypothetically poses questions about the applicability of the statute in other circumstances. As discussed above, the statutes provide notice sufficient for ordinary people to understand what conduct they prohibit and do not authorize and/or encourage arbitrary and discriminatory enforcement. More importantly, Muhammad cannot and does not maintain that the statutes do not give him notice that his conduct and Malvo’s conduct was prohibited. Nor does Muhammad allege that he has been subject to arbitrary or discriminatory enforcement of the statutes. One who engages in conduct that is clearly proscribed and not constitutionally protected may not successfully attack a statute as void for vagueness based upon hypothetical conduct of others.
Questions for Discussion
1.
Describe Muhammad’s criminal activities. Why does this course of killing constitute terrorism?

2.
Is Muhammad correct that the terms intimidate and civilian population at large are vague and unclear and that he could not possibly have understood that his conduct constituted terrorism? What about his argument that any series of murders could be considered an act of terrorism? Do you believe that the defendants sought to “influence the conduct of government” within the meaning of the statute?

3.
Why did Virginia not charge Muhammad with murder? Do you believe that Muhammad was properly charged with terrorism? Could Muhammad’s terrorism offenses have been constitutionally prosecuted by the federal government rather than by the Commonwealth of Virginia?

CHAPTER SIXTEEN
DOES THE UNITED STATES HAVE CRIMINAL JURISDICTION OVER ACTS OF TORTURE COMMITTED OUTSIDE OF AMERICAN TERRITORIAL BORDERS?

UNITED STATES V. BELFAST

611 F.3d 783 (11th Cir. 2010)

Marcus, J.                                                                                                                                  Issue

Roy M. Belfast, Jr., a/k/a Charles McArthur Emmanuel, a/k/a Charles Taylor, Jr., a/k/a Chuckie Taylor, II (“Emmanuel”), appeals his convictions and 97-year sentence for committing numerous acts of torture and other atrocities in Liberia between 1999 and 2003, during the presidency of his father, Charles Taylor. Emmanuel, who is the first individual to be prosecuted under the Torture Act, 18 U.S.C. § 2340-2340A (“the Torture Act”), seeks reversal of his convictions on the ground that the Torture Act is unconstitutional. Primarily, Emmanuel contends that congressional authority to pass the Torture Act derives solely from the United States's obligations as a signatory to the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85 (the “CAT”); he says the Torture Act impermissibly exceeds the bounds of that authority, both in its definition of torture and its proscription against conspiracies to commit torture. Emmanuel also challenges his convictions under 18 U.S.C. § 924(c), which criminalizes the use or possession of a firearm in connection with a crime of violence. He says, among other things, that this provision cannot apply extraterritorially to his actions in Liberia. Finally, he claims that an accumulation of procedural errors made his trial fundamentally unfair, and that the district court erred in sentencing him.

Facts

The facts of this case are riddled with extraordinary cruelty and evil. The defendant, Charles McArthur Emmanuel, was born in Massachusetts in 1977, the son of Bernice Yolanda Emmanuel and Charles Taylor. Taylor returned to his native Liberia sometime thereafter. Emmanuel's mother married Roy Belfast in 1983. Apparently out of fear that Taylor would try to take her son, Bernice Emmanuel moved with him and Belfast to Orlando, FL. There, the couple also changed Emmanuel's name to Roy Belfast, Jr.                    
     In 1992, Emmanuel visited Liberia, where a bloody civil war had been raging for three years. At the time of Emmanuel's visit, his father, Taylor, led the National Patriotic Front of Liberia (“NPFL”), an armed insurgent group. The NPFL was one faction in the struggle for national power following the assassination of Liberian President Samuel Doe in 1990. After some months, Emmanuel returned to the United States. Two years later, however, Emmanuel again visited Liberia; this time, he did not return. In 1997, Taylor was elected to the presidency. President Taylor soon charged the twenty-year-old Emmanuel with overseeing the state's creation of an Anti-Terrorism Unit (“ATU”)-also known in Liberia as the “Demon Forces”-which was responsible for protecting Taylor and his family.                                                                                                                           
     Under Emmanuel's direction, the ATU began recruiting men to fill its ranks, and installed them at a former training camp known as Gbatala Base. The base was situated in a swampy area. As described by one recruit, Wesley Sieh, Emmanuel directed the ATU soldiers to dig around twenty grave-size prison pits, which were eventually covered with metal bars or barbed wire. A periodically overflowing river in the vicinity caused some of the pits to fill with water, which then stagnated. Aside from the prison pits, the base included a shooting range, a building containing a holding cell for disobedient ATU soldiers, and an “educational” training facility known as the College of Knowledge. The base was under the command of David Compari; he took orders from Emmanuel, who appeared several times a week wearing the ATU's green tiger-striped uniform and red emblem bearing a cobra and scorpion.                                                                                        
      The ATU was Emmanuel's self-described “pet project.” At Gbatala and elsewhere, ATU affiliates referred to Emmanuel as “Chief,” and his license plate read “Demon.” Between 1999 and 2002, the defendant wielded his power in a terrifying and violent manner, torturing numerous individuals in his custody who were never charged with any crime or given any legal process.                                                                                                  
    In the late 1990s, Sierra Leoneans fled civil war in their country and crossed into Liberia, where they registered with the United Nations as refugees. Among them were Sulaiman Jusu and Momoh Turay, who had resettled in the northern Liberian town of Voinjama in 1998. ….Their difficulties began when the refugee trucks were stopped at the St. Paul River Bridge Checkpoint….Soon thereafter, the defendant Emmanuel arrived at the checkpoint, shouting and holding a pistol. He confronted the refugees and asked them if they were the rebels who had attacked Voinjama. When none of the detained refugees answered, Emmanuel killed three of them ///in front of the others; Emmanuel made the three men kneel before him and then shot each of them in the head while telling the other male refugees that they would be next. On Emmanuel's orders, soldiers dragged the bodies away; Sulaiman Jusu and Momoh Turay later saw two of the victims' severed heads displayed atop posts at the checkpoint.                                                                                
     The refugees… were then placed in a small cell at the checkpoint. When they were taken out, ATU soldiers beat them with their guns, bound them “tabie style”-their elbows tied so tightly behind their backs as to be touching-and blindfolded them. The refugees were then transferred by van to the Gbarnga Police Station while still bound and only in their underwear. The ATU soldiers continued to beat them during the journey, and Turay was beaten so badly that he defecated on himself. Within two days, Jusu, Turay, Conteh, and Cole were taken to Gbatala Base, about thirty-five kilometers to the southwest of Gbarnga.                                                                                                                                        
     At Gbatala, Emmanuel ordered ATU soldiers to put the four men into the prison pits. The pits were approximately two-and-a-half feet deep, covered with metal bars and barbed wire, lined with cement, and partially filled with water. Jusu's pit contained a rotting corpse and chin-high water; Turay's pit was filled with water and bones and was so small that it forced him to squat while his hands were tied to the bars covering the hole. ATU soldiers standing guard continually abused the prisoners, stabbing Jusu and Turay with guns, forcing Jusu to eat burning hot cassava stems that had been roasting in a fire, stepping on Turay's hands, which were tied above his head, and dripping molten plastic onto Turay's naked body. Turay testified that Emmanuel told the commander of Gbatala Base to “take care of” the prisoners if they did not tell the truth about their involvement with the Kamajors, a militia working in Sierra Leone to fight Taylor's regime.                                                                                                                                            
     On their second night in the Gbatala prison pits, Jusu and Cole escaped but were recaptured. ATU soldiers brought them back to the base after beating them with their guns. Emmanuel burned Turay with a cigarette, beat Jusu and Cole, and ultimately ordered that all the prisoners be taken from the pits. Once assembled, Emmanuel told the prisoners that no one escapes from Gbatala, and ordered his soldiers to kill Cole. When an ATU soldier reached for his gun, Emmanuel stopped him, and ordered that Cole be decapitated instead; with a bucket in place to collect the blood, the soldier then slowly sawed Cole's head off with a three-foot knife while Cole cried, screamed, and begged for his life. Emmanuel ordered that the prisoners be taken back to the pits, admonishing them that if anyone else attempted to escape, Cole's punishment would be theirs as well.                 
     After still more beatings, Jusu and Turay were placed in a pit and tied together, by one hand each, to the pit cover. Guards beat them the next day and melted plastic onto their bodies. That night, Jusu and Turay escaped again after being told by another prisoner, whose toes had been cut off, that the ATU planned to kill all of the Sierra Leoneans. But Jusu and Turay were recaptured, and for their attempted escape, they were severely beaten and abused. ATU soldiers burned both men with dripping candles, and the defendant Emmanuel dripped molten plastic all over Jusu's body, including onto genitals. Emmanuel also stabbed both mens' legs-and Turay's head-with a bayonet. The abuse escalated still further when President Taylor sent a message that he wanted to see the prisoners who had escaped. …                                                                                                                    
     The defendant Emmanuel and the ATU soldiers then brought Jusu, Turay, and Conteh to Barclay Training Center in Monrovia, where they were imprisoned. They could barely walk or even move their hands because their faces and bodies were so severely swollen from the repeated violence they had endured. The stench from their untreated wounds was so strong that the other prisoners in their cell demanded that the guards remove them. In these conditions, Jusu, Turay, and Conteh were held against their will, without ever being charged with any crime, or allowed to see a lawyer, from late April 1999 until May 20, 1999. The three men were released only when the United Nations High Commissioner intervened…..                                                                                                      
      The Liberian town of Voinjama was again attacked in August 1999, and, again, residents, including farmer and furniture-maker Rufus Kpadeh, fled the city in a truck. ... Armed ATU soldiers stopped the truck at the St. Paul River Bridge Checkpoint and ordered the male passengers to step down. ATU soldiers detained Kpadeh after they searched his bag and found an identification card from the Unity Party, a non-violent political party opposing the Taylor regime. Emmanuel, who was dressed in an ATU uniform and had a pistol at his side, interrogated Kpadeh, asking him if he was a rebel. Kpadeh said he was not. Emmanuel then asked Kpadeh if he would fight for him. Kpadeh said he would not because he did not believe in war. On Emmanuel's orders, ATU soldiers stripped Kpadeh naked, tied his legs, bound his arms tabie-style, blindfolded him, and took him by truck to Gbatala Base.                                                                             
     Once at Gbatala Base, Emmanuel ordered that Kpadeh be placed in something known as the “Vietnam Prison,” and ordered Compari, the base commander, to torture Kpadeh until he told the truth. Before putting Kpadeh in the prison, Compari plunged him, still bound, into a creek four times, holding his head underwater. At Emmanuel's express instruction, Compari then cut the underside of Kpadeh's genitals with a knife. At the “Vietnam Prison,” Kpadeh was put in a five-foot-deep pit covered with metal bars and containing chest-high water in which, still naked, he was forced to squat. Kpadeh shared his pit with other prisoners, all of whom were forced to urinate in the stagnant water. By the time Kpadeh's elbows were untied, his arms and hands were numb. Kpadeh never received medical attention for the wounds on his genitals, which continued to bleed for two weeks.                                                                                                                                 
     Kpadeh was kept naked in the pits at Gbatala Base and was repeatedly abused for approximately two months. He was removed from the pits only to be tortured or to defecate. The abuse was worse on the days Emmanuel visited the base. Once, Emmanuel ordered Kpadeh to “run the rim” for 45 minutes, meaning that Kpadeh was forced to run in a large circle with a heavy, six-foot log on one shoulder, while ATU soldiers would strike the log with a metal rod, causing extreme pain to shoot through Kpadeh's body. On another occasion, Emmanuel ordered Kpadeh, along with other Gbatala Base prisoners, to play soccer with a large stone and no shoes, causing their feet to bleed and bruise. Emmanuel watched and laughed. On still another occasion, Emmanuel forced Kpadeh to sodomize another prisoner and also to be sodomized, again while Emmanuel watched and laughed. ATU soldiers would also beat Kpadeh, burn him with melted plastic, jab him with the iron used to clean the barrel of a gun, and shovel stinging ants onto his body. He and the other prisoners were forced to eat cigarette butts and drink their own urine.   
       During his nearly two months of captivity, Kpadeh, like Turay, Jusu, and Conteh, was never charged with a crime, brought before a judge, or allowed any legal representation. In October 1999, Kpadeh was released from Gbatala Base; his release coincided with media reports about Gbatala Base and pressure from human rights groups…. 

       The jury also heard extensively from torture victim Varmyan Dulleh. Dulleh was a student at the University of Monrovia and had joined the Student Unification Party, an organization advocating social justice and peace. He was also a member of the Mandingo ethnic group, which was known to have opposed President Taylor during the civil war. In addition, Dulleh's uncle was the former leader of a group that had sought to overthrow the prior Liberian president, and who had run against Taylor in a subsequent election.         
     On July 24, 2002, armed gunmen, including ATU soldiers, arrested Dulleh at his home on the charge that he sought to overthrow President Taylor. After Dulleh was interrogated, the Liberian Police Director took him to Whiteflower. At Whiteflower, Dulleh denied any involvement in attempting to overthrow Taylor's government. President Taylor ordered that Dulleh be placed in the custody of General Benjamin Yeaten, the head of Liberia's Special Security Service. Yeaten was instructed to beat Dulleh until he told the truth. When Dulleh again denied knowing anything, Yeaten took him to his garage, ordered soldiers to put a dirty rag in his mouth, and burned him with a heated clothes iron on his arm, back, stomach, and foot.                                                          
     The defendant Emmanuel arrived while the abuse was in progress, and watched as Dulleh was branded. After Dulleh again denied any involvement in rebel activities, Yeaten poured scalding water onto his head and back, and into his hands. Emmanuel pointed a gun at Dulleh's head and told him not to drop any of the scalding water in his hands. Emmanuel also shocked Dulleh's neck, back, and genitals with a cattle prod. Both Emmanuel and Yeaten then threatened to kill Dulleh, and soldiers poured salt into his wounds.                                                                                                                                        
     After this savage beating, Dulleh was confined for almost a year, mostly in filthy conditions. At first, he was imprisoned with other individuals in a shallow cement hole beneath a disused truck scale at Klay Junction. The steel grate on the underside of the scale shut out the light, and the hole, which was at most three feet deep, was partially flooded with filthy water, contained animals such as toads and snakes, and emitted a vile stench. …..Dulleh was released on July 11, 2003, in response to international pressure from the United States ambassador, the Catholic Church, and human rights groups. Despite the fact that Liberian courts were open and operating, Dulleh was never charged with any crime, brought before a court, or allowed to see an attorney.                                       
      Mulbah Kamara, a Liberian of Mandingo ethnicity and another one of Emmanuel's victims, also testified at trial. Kamara ran several Monrovia businesses, including a computer school, an Internet café, and a communications center. In September 2002, his home and one of his businesses were ransacked and burglarized. He reported the incidents to the police. As he was leaving the police station, however, he was arrested, stripped to his underwear, and thrown into a truck.                                                                    
     Armed men drove Kamara to a beach, where he saw people lying on the ground, some of them dead….[A]rmed men drove him to General Yeaten's house. Once there, Kamara was stripped naked and made to lie face down in the garage, where he was guarded by a group of ten- to twelve-year-old boys armed with automatic weapons. On the general's orders, the boys put a hot, bright spotlight close to Kamara's face and told him not to close or move his eyes; Kamara was forced to stay in that position for hours and was beaten if he blinked. The light, which caused Kamara great pain, was shone continually in his face over a three-day confinement at the general's home.

      Yeaten ordered him to bend over, inserted an electrical prod into his anus, and shocked him. The electrical shock traveled all over Kamara's body, including, by his account, through his brain, and made him feel like he was going to die. Yeaten also shocked Kamara's penis with the electrical prod, and then kicked and beat him with the butt of a gun. Later, after declaring which parts of Kamara's body they were going to eat, the child soldiers further beat Kamara, who by that time was incapable of the slightest resstance as a result of the unremitting abuse.                                                                              
    The next day, the defendant Emmanuel arrived at Yeaten's home with bodyguards and armed, uniformed men….Emmanuel then told his entourage to “take care of” Kamara. The soldiers kicked him to the ground and beat his stomach and groin while Emmanuel watched and laughed. After Emmanuel left, Yeaten used a hot clothes iron to scorch Kamara's stomach, knee, and genitals, burning his skin off.                                                        
     After his three-day confinement at Yeaten's house, Kamara was taken to Klay Junction, where he was kept for thirteen days in an underground hole filled with dirty water….Kamara was released from prison in late December 2002, but was ordered to report to President Taylor's executive mansion every day. He was never charged with a crime or brought before a court. …                                                                                               
     In 2003, Liberia's civil war ended. President Taylor resigned, left the country, and was ultimately extradited to the Hague, where he is currently on trial for crimes against humanity in the Special Court for Sierra Leone. Emmanuel left Liberia in July 2003. Between 2004 and 2005….On March 30, 2006, when Emmanuel arrived at Miami International Airport on a flight from Trinidad, officials executed a warrant for his arrest for attempting to enter the United States using a false passport….                                                    
     In November 2007, a grand jury sitting in the United States District Court for the Southern District of Florida returned an eight-count superseding indictment against Emmanuel. Count One charged him with a conspiracy to commit torture in Liberia against seven unnamed victims-with death resulting to at least one victim-by seizing, imprisoning, interrogating, and mistreating them, and by committing various acts with the specific intent to inflict severe physical pain and suffering, all in violation of 18 U.S.C. § 2340A(c). Count Two charged Emmanuel with a conspiracy to use and carry a firearm during and in relation to a crime of violence, in violation of 18 U.S.C. § 924(o). Counts Three through Seven charged him with committing substantive crimes of torture against five named victims, in violation of 18 U.S.C. § 2340A(a). Count Eight charged Emmanuel with using and carrying a firearm during and in relation to a crime of violence, in violation of 18 U.S.C. § 924(c)(1)(A).                                                              
     Emmanuel moved to dismiss the indictment, claiming, among other things, that the Torture Act is unconstitutional. The district court denied that motion….After a one-month trial, the jury convicted Emmanuel on all seven counts of the superseding indictment. ….After hearing from the parties …. the court imposed a total sentence of 1,164 months, or 97 years, of imprisonment. The total term consisted of 240 months each for Counts One and Two, 120 months each for Counts Three through Seven, and 84 months for Count Eight, all running consecutively. The district court entered judgment on January 1, 2009, and Emmanuel timely appealed.

Reasoning

Congress passed the Torture Act to implement the United States's obligations under the Convention Against Torture, which itself was the product of a long-evolving international consensus against torture committed by official actors. The CAT was adopted by the United Nations General Assembly on December 10, 1984. The preamble to the CAT recognizes the obligation of nations, under the U.N. Charter, to “promote universal respect for, and observance of, human rights and fundamental freedoms.” The preamble thus announced the treaty's broad purpose of “mak[ing] more effective the struggle against torture and other cruel, inhuman or degrading treatment or punishment throughout the world.”                                                                                                                              
      President Reagan signed the Convention Against Torture on April 18, 1988, and approximately one month later, the CAT was transmitted to the Senate for its advice and consent, along with seventeen reservations, understandings, and declarations. In January 1990, President George H.W. Bush submitted a revised list of such conditions. Of particular relevance here, the United States expressed its understanding that “in order to constitute torture, an act must be specifically intended to inflict severe physical or mental pain or suffering.”  The Senate adopted a resolution of advice and consent to ratification of the CAT on October 27, 1990, subject to several conditions, including the one just mentioned. President Clinton deposited the instrument of ratification, which included the Senate reservations, understandings, and declarations, with the United Nations on October 21, 1994. The CAT became the law of the land on November 20, 1994, thirty days after it was deposited for ratification with the United Nations. At present, 146 nations are signatories to the CAT.

The CAT defines “torture” this way:

[A]ny act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.

CAT, art. 1(1). The CAT excludes from its purview “pain or suffering arising only from, inherent in or incident to lawful sanctions.” 

Article 2(1) of the CAT requires each signatory nation to “take effective legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its jurisdiction.” Specifically, each signatory is obliged to “ensure that all acts of torture are offences under its criminal law,” and must also criminalize “any attempt to commit torture and ․ an act by any person which constitutes complicity or participation in torture.” CAT, art. 4(1). Article 5(1)-(2) requires each signatory nation to “take such measures as may be necessary to establish its jurisdiction over the offences [described] ․ [w]hen the alleged offender is a national of that State” and “where the alleged offender is present in any territory under its jurisdiction and it does not extradite him.”

Because the resolution of advice and consent from the Senate specified that the CAT was not self-executing, Congress passed the Torture Act, 18 U.S.C. §§ 2340-2340A, on April 30, 1994, pursuant to Articles 4 and 5 of the CAT.                                                                           
     The Torture Act provides that “[w]hoever outside the United States commits or attempts to commit torture shall be fined  or imprisoned not more than 20 years, or both, and if death results ․ shall be punished by death or imprisoned for any term of years or for life.” 18 U.S.C. § 2340A(a). The federal courts have jurisdiction if “the alleged offender is a national of the United States[,] or [if] the alleged offender is present in the United States, irrespective of the nationality of the victim or alleged offender.” A person who conspires to commit an offense under the Torture Act is subject to the same penalties prescribed for the offense itself. 

The Torture Act defines torture as

an act committed by a person acting under the color of law specifically intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his custody or physical control.

Id. § 2340(1). “Severe mental pain or suffering,” in turn, is defined as

the prolonged mental harm caused by or resulting from-

(A) the intentional infliction or threatened infliction of severe physical pain or suffering;

(B) the administration or application, or threatened administration or application, of mind-altering substances or other procedures calculated to disrupt profoundly the senses or personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to death, severe physical pain or suffering, or the administration or application of mind-altering substances or other procedures calculated to disrupt profoundly the senses or personality․
Id. § 2340(2).

Emmanuel claims that the Torture Act exceeds Congress's powers under the Constitution in several respects. 

The heart of Emmanuel's argument is that the Torture Act is invalid because its definition of torture sweeps more broadly than that provided by the CAT. According to Emmanuel, there are three crucial differences between the definition of torture in the CAT and the Torture Act: first, the CAT requires that “torture” be committed for some proscribed purpose-specifically, “for such purposes as” obtaining information, punishing, intimidating, or coercing a person, or for “any reason based on discrimination of any kind,” -whereas the Torture Act does not require the government to prove the defendant's motive; second, the CAT requires that the torturer's actions actually result in “severe pain and suffering,” whereas the Torture Act requires only an act committed with the “specific[ ] inten[tion] to inflict severe physical or mental pain or suffering”; and third, the CAT limits the scope of “torture” to conduct committed by “a public official or other person acting in an official capacity,” whereas the Torture Act requires that the torturous conduct be “committed by a person acting under the color of law.” …                      
    Article II gives the President the “Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.” U.S. Const. art. II, § 2, cl. 2. In determining whether Congress has the authority to enact legislation implementing such a treaty, we look to the Necessary and Proper Clause. That clause confers on Congress the “Power [t]o make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States.” U.S. Const. art. I, § 8, cl. 18. Collectively, these clauses empower Congress to enact any law that is necessary and proper to effectuate a treaty made pursuant to Article II.                                                                 
     In recognition of the expansive language of the Necessary and Proper Clause, the Supreme Court has made clear that the clause “grants Congress broad authority to enact federal legislation.” “[T]he Necessary and Proper Clause makes clear that the Constitution's grants of specific federal legislative authority are accompanied by broad power to enact laws that are ‘convenient, or useful’ or ‘conducive’ to the authority's ‘beneficial exercise.’ ”  As Chief Justice John Marshall wrote  “[l]et the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”                                                
     Thus, “in determining whether the Necessary and Proper Clause grants Congress the legislative authority to enact a particular federal statute, we look to see whether the statute constitutes a means that is rationally related to the implementation of a constitutionally enumerated power.”                                                                               
     Congressional power to pass those laws that are necessary and proper to effectuate the enumerated powers of the Constitution is nowhere broader and more important than in the realm of foreign relations. Correspondingly, the judiciary's role in reviewing the acts of Congress in this area must be appropriately circumscribed. As the D.C. Circuit has explained,

A determination by the political branches concerning the obligations of the United States is also a determination about the conduct of American foreign policy. Defining and enforcing the United States' obligations under international law require the making of extremely sensitive policy decisions, decisions which will inevitably color our relationships with other nations. Such decisions are “delicate, complex, and involve large elements of prophecy. They are and should be undertaken only by those directly responsible to the people whose welfare they advance or imperil. They are decisions of a kind for which the Judiciary has neither aptitude, facilities nor responsibility․”

      It follows generally that “[i]f [a] treaty is valid there can be no dispute about the validity of [a] statute [passed] under Article I, Section 8, as a necessary and proper means to execute the powers of the Government.” ….Notably, the existence of slight variances between a treaty and its congressional implementing legislation do not make the enactment unconstitutional; identicality is not required. …[L]egislation implementing a treaty bears a “rational relationship” to that treaty where the legislation “tracks the language of the [treaty] in all material respects.” …                                                                 
     Applying the rational relationship test in this case, we are satisfied that the Torture Act is a valid exercise of congressional power under the Necessary and Proper Clause, because the Torture Act tracks the provisions of the CAT in all material respects. The plain language of the CAT controls the analysis of its scope, and the CAT declares broadly that its provisions are “without prejudice to any international instrument or national legislation which does or may contain provisions of wider application,” CAT, art. 1(2). Put simply, the CAT created a floor, not a ceiling, for its signatories in their efforts to combat torture. Moreover, settled rules of treaty interpretation require that we construe the CAT generously. …[W]e can discern no merit to any of Emmanuel's constitutional challenges to the way in which Congress defined torture in the Torture Act. If anything, the arguably more expansive definition of torture adopted by the United States is that much more faithful to the CAT's purpose of enhancing global efforts to combat torture.                                                                                                                      
     Emmanuel also claims that the Torture Act is unconstitutional because it applies during armed conflicts, but that claim is easily rejected. The CAT itself says that “[n]o exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture.” …[The exclusion of public emergency as an excuse for torture is necessary if the Convention is to have significant effect, as public emergencies are commonly invoked as a source of extraordinary powers or as a justification for limiting fundamental rights and freedoms.                                                                                         
    Nothing in the CAT limits its application to torture committed within the territorial borders of its signatories. Indeed, such a limitation would be at odds with the treaty's core purpose of “mak[ing] more effective the struggle against torture throughout the world,” CAT, preamble., inasmuch as any nation that wished to practice torture, even on a huge scale, could avoid all responsibility by not signing the CAT in the first place, or by withdrawing from the CAT before engaging in torture. To avoid precisely those possibilities, the CAT requires each state party to “ensure that all acts of torture are offences under its criminal law.” Congress faithfully implemented the CAT's directive to prosecute torture wherever it may occur, applying the proscriptions of the Torture Act to “[w]hoever outside the United States commits torture.” 18 U.S.C. § 2340A(a). …    
    Next, Emmanuel argues that his convictions are invalid because the Torture Act allows federal courts to take jurisdiction over an act of torture based solely on the presence of the alleged torturer in the United States, something he claims is not authorized by the CAT or any other provision of law. Notably, there was no need to invoke this so-called “present-in” jurisdiction in this case because Emmanuel is a United States citizen. See 18 U.S.C. § 2340A(b)(1) (conferring jurisdiction over acts of torture where “the alleged offender is a national of the United States”).                                                                                
     Article 5(2) of the CAT obligates a signatory nation to assert jurisdiction over an “alleged offender” who is “present in any territory under its jurisdiction” and whom it does not extradite. It is difficult to see what clearer authorization of “present-in” jurisdiction the CAT might have contained. Consistent with the plain language of the CAT, Congress placed the following jurisdictional provision in the Torture Act:

(b) Jurisdiction-There is jurisdiction over the activity prohibited in subsection (a) if-

(1) the alleged offender is a national of the United States; or

(2) the alleged offender is present in the United States, irrespective of the nationality of the victim or alleged offender.

Plainly, even if subsection (b)(2) had provided the exclusive basis for jurisdiction in this case-and it did not-that fact would not have rendered Emmanuel's convictions infirm in any way.                                                                                                                            
     Emmanuel also challenges his Torture Act convictions on the ground that the Torture Act does not apply to the extraterritorial conduct of a United States citizen. He is, once again, incorrect, because Congress has the power to regulate extraterritorial conduct, and the requisite expression of congressional intent to do so is found in the Torture Act. It has long been established that Congress has the power to regulate the extraterritorial acts of U.S. citizens. As we have explained, however,

[w]hether Congress has chosen to exercise that authority ․ is an issue of statutory construction. It is a longstanding principle of American law that legislation of Congress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the United States.

 “The presumption against extraterritoriality can be overcome only by clear expression of Congress' intention to extend the reach of the relevant Act beyond those places where the United States has sovereignty or has some measure of legislative control.” Such an intention of course may appear on the face of the statute, but it may also be “inferred from ․ the nature of the harm the statute is designed to prevent,” from the self-evident “international focus of the statute,” and from the fact that “limit[ing] [the statute's] prohibitions to acts occurring within the United States would undermine the statute's effectiveness.”                                                                                                                                 
     The language of the Torture Act itself evinces an unmistakable congressional intent to apply the statute extraterritorially. It punishes “[w]hoever outside the United States commits ․ torture.” further, even if the language of the Torture Act were not so remarkably clear, the intent to apply the statute to acts occurring outside United States territory is clear. First, the nature of the harm to which the CAT and the Torture Act are directed-“torture and other cruel, inhuman or degrading treatment or punishment throughout the world,”-is quintessentially international in scope. Second, and relatedly, the international focus of the statute is “self-evident”: Congress's concern was not to prevent official torture within the borders of the United States, but in nations where the rule of law has broken down and the ruling government has become the enemy, rather than the protector, of its citizens. Finally, limiting the prohibitions of the Torture Act to conduct occurring in the United States would dramatically, if not entirely, reduce their efficacy.                                                                                                                                           
       In short, all of Emmanuel's substantive convictions under the Torture Act are fully consonant with the United States Constitution.                                                                       
     Emmanuel also argues that by criminalizing conspiracy to commit torture, the Torture Act exceeded Congress's constitutional authority, because conspiracy, Emmanuel says, is recognized in neither the CAT nor international law. We remain unpersuaded.                    
     Article 4(1) of the CAT explicitly requires that “[e]ach State Party ensure that all acts of torture are offenses under its criminal law,” and it provides that “[t]he same shall apply to an act by any person which constitutes complicity or participation in torture.” CAT, art. 4(1) (emphasis added). In other words, the CAT specifically instructs its signatories to criminalize not only the act of torture itself, but also conduct that encourages and furthers the commission of torture by others. Conspiracy plainly amounts to such conduct. ….Thus, the plain language of the CAT, which controls our analysis, supports Congress's decision to criminalize conspiracies to commit torture in the Torture Act.  
     Emmanuel also suggests that his prosecution for conspiracy went beyond the terms of the Torture Act itself, because all of his alleged acts in furtherance of the conspiracy to commit torture were “governmental self-preservation tactics.” That suggestion, however, lacks any merit. The Torture Act prohibits an individual from conspiring to torture and torturing others while acting under the color of law. The indictment against Emmanuel alleged that the object of the conspiracy was to maintain, preserve, protect and strengthen the power and authority of Charles McArthur Taylor's presidency, and to intimidate, neutralize, punish, weaken and eliminate actual and perceived opponents of and threats to his administration, by means of torture, in violation of Title 18, United States Code, Sections 2340A and 2340(1).                                                                                                     
     More fundamentally, the entire premise of Emmanuel's argument-that a conspiracy to commit torture is permissible whenever its object is to preserve governmental power-is unacceptable under the CAT. Official torture is most likely to occur precisely when an illegitimate regime perceives a threat to its dominance from dissenters. In recognition of this reality, the CAT itself unambiguously provides that “[n]o exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture.” The CAT thus anticipated prosecutions such as this one, where torture is committed by a regime in order to maintain its brutal control over an unhappy populace. The conspiracy prosecution here was fully consistent with the mandate that such acts may be prosecuted.                              
     Finally, Emmanuel says that the Torture Act's prohibition on conspiracy cannot apply extraterritorially. However, extraterritorial jurisdiction over a conspiracy charge exists whenever the underlying substantive crime applies to extraterritorial conduct. Because, as we have explained, there is extraterritorial jurisdiction to prohibit torture under the Torture Act, it follows that there is extraterritorial jurisdiction to prohibit conspiracy to commit violations of the Torture Act as well. Emmanuel's conviction for conspiracy to commit torture is constitutional, and his acts fell within the proscriptions of the Torture Act.                                                                                                                                                 
      Emmanuel's next challenge is to his conviction for using and carrying a firearm during and in relation to a crime of violence, pursuant to 18 U.S.C. § 924(c) (Count Eight), a statute which he claims cannot be applied to his extraterritorial conduct. In resolving this issue we address two questions: first, whether the statute can ever apply extraterritorially; and second, whether the district court plainly erred in applying 18 U.S.C. § 924(c) to Emmanuel. We answer the first question in the affirmative, and the second question in the negative. The challenged conviction must stand.                                                                      
    As with Congress's ability to regulate the conduct of United States citizens abroad, it is well established that Congress can regulate conduct outside of the territorial bounds of the United States (not just that of its own citizens), but, again, we assume that Congress does not intend for a statute to apply extraterritorially unless it evinces that intent clearly.    
     In ascertaining the intent of Congress, the plain meaning of the statute controls our interpretation. If the intent of Congress is clear from the face of the statute, we need not look to the legislative history or the rule of lenity. …Further, “extraterritorial application can be inferred in certain cases even absent an express intention on the face of the statute.” We recently explained this principle, first outlined by the Supreme Court in United States v. Bowman, 260 U.S. 94 (1922), this way:

We have interpreted Bowman to hold that extraterritorial application may be inferred from the nature of the offense and Congress' other legislative efforts to eliminate the type of crime involved. Crimes fall under the Bowman exception when limiting their locus to the strictly territorial jurisdiction would be greatly to curtail the scope and usefulness of the statute and leave open a large immunity for frauds as easily committed by citizens in foreign countries as at home. Thus, we have upheld extraterritorial application of statutes where the nature of the activities warranted a broad sweep of power.

Section 924(c)(1)(A) of Title 18 punishes “any person who, during and in relation to any crime of violence ․ for which the person may be prosecuted in a court of the United States, uses or carries a firearm, or who, in furtherance of any such crime, possesses a firearm.” On its face, there is simply no limitation in the language of the statute concerning its application to crimes committed outside of the United States. The statute notably does not apply to any crime of violence “committed in the United States,” but instead applies quite broadly to any crime of violence that “may be prosecuted in a court of the United States.” Indeed, “[t]he reading offered by [Emmanuel] would require the addition of words that the actual statute does not contain.”                                                  
      Moreover, it is generally the rule that “a statute ancillary to a substantive offense statute is presumed to have extraterritorial [effect] if the underlying substantive offense statute is determined to have extraterritorial [effect].” …Section 924(c) is plainly an ancillary statute that relies on the existence of a separate substantive crime; here, the substantive crime is torture, and that crime properly has extraterritorial effect.                         
     The plain language of § 924(c) demonstrates that Congress intended the provision to apply to any acts that, under other legislation, may be prosecuted in the federal courts. There is no question that a violation of the Torture Act is a violent crime that “may be prosecuted in a court of the United States.” Accordingly, a § 924(c) charge can arise out of extraterritorial conduct that is found to be in violation of the Torture Act….                            
     The Torture Act, as we have held, plainly applies extraterritorially, and § 924(c), just as plainly, is an ancillary statute that merely enhances the penalty for a predicate offense, such as torture, that is prosecutable in a federal court. There can be no violation of § 924(c) without a predicate offense, and it follows that the statute's reach is determined by the breadth of the predicate offense. Thus, in stark contrast to the circumstance in Small, the word “any” is not called upon to support the enlargement of a federal crime….                     
 Holding                                                                                                                                           In sum, we affirm Emmanuel's convictions and sentence in full. The Torture Act's proscriptions against both torture and conspiracy to commit torture are constitutional, and may be applied to extraterritorial conduct. The district court did not plainly err in applying § 924(c) to Emmanuel's extraterritorial conduct ….                                                  Questions for Discussion                                                                                                        1. What is the relationship between the Convention Against Torture and the U.S. Torture Act?                                                                                                                                                2.  Explains the significance of the Necessary and Proper Clause of the U.S. Constitution?                                                                                                                                               3. Is it lawfull for the U.S. to assert extra-territorial jurisdiction over torture?                          4.  As a prosecutor would you have indicted and prosecuted Emmanuel, for acts of torture committed in Liberia.

CHAPTER SIXTEEN
DID THE DEFENDANTS VIOLATE THE ESPIONAGE ACT?

United States v. Rosen

445 F.Supp. 2d 602 (E.D.VA.2006)

Ellis, III, J.

Issue

In this Espionage Act prosecution, defendants Steven Rosen and Keith Weissman have been charged in Count I of a superseding indictment with conspiring to transmit information relating to the national defense  to those not entitled to receive it, in violation of 18 U.S.C. § 793(g). Defendants, by pretrial motion, attack the constitutionality of §793 in three ways. First, they argue that the statute, as-applied to them, is unconstitutionally vague in violation of the Due Process Clause of the Fifth Amendment. Second, they argue that the statute, as-applied to them, abridges their First Amendment right to free speech and their First Amendment  right to petition the government. Third, defendants assert the First Amendment rights of others by attacking the statute as facially overbroad. In the alternative, defendants urge the Court to avoid these constitutional issues by interpreting the statute as applying only to the transmission of tangible items such as  documents, tapes, discs, maps and the like.
Facts
 During the period of the conspiracy alleged in Count I, defendants Rosen and Weissman were employed by the American Israel Public Affairs Committee (AIPAC) in Washington, D.C. AIPAC is a pro-Israel organization that lobbies the United States executive and legislative branches on issues of interest to Israel, especially U.S.  foreign policy with respect to the Middle East. Rosen was AIPAC's Director of Foreign Policy Issues and was primarily engaged in lobbying officials of the executive branch with policy-making authority over issues of interest to AIPAC. Rosen did not have a security clearance during the period of the alleged conspiracy, and had not held a security clearance since his employment with the RAND Corporation in the late 1970s and early 1980s. Indeed, Rosen's security clearance had been terminated on or about July 6, 1982. Defendant Weissman was AIPAC's Senior Middle East Analyst and worked closely with Rosen in lobbying the executive branch of the U.S. government. Weissman has never held a security clearance. Alleged co-conspirator Lawrence Franklin worked on the Iran desk in the Office of the Secretary of the Department of Defense (DOD) and held a top secret security clearance during the alleged conspiracy. On October 5, 2005, Franklin pled guilty to several conspiracy counts.
     In general, the superseding indictment alleges that in furtherance of their lobbying activities, defendants (i) cultivated relationships with government officials with access to sensitive U.S. government information, (ii) obtained the information from these officials, and (iii) transmitted the information to persons not otherwise entitled to receive it, including members of the media, foreign policy analysts, and officials of a foreign government….
     In August 2002, Rosen was introduced to Franklin through a contact at the DOD. The two agreed to meet on August 21, 2002, but the meeting was postponed. Rosen, Weissman, Franklin and another DOD employee finally met nearly six months later, on February 12, 2003. At this meeting,  Franklin disclosed to Rosen and Weissman information relating to a classified draft internal United States government policy document concerning a certain Middle Eastern country. He told Rosen and Weissman that he had prepared a separate document based on the draft policy document. The three alleged co-conspirators met again on March 10, 2003 at Union Station in Washington, D.C. The three men conducted the meeting in successive restaurants and ended the meeting in an empty restaurant. Later that week, Rosen met with FO-2 and discussed the same draft internal policy document that Franklin had discussed with Rosen and Weissman. Both Rosen and Weissman had similar conversations with FO-1 later that same day. Rosen also called a senior fellow at a Washington, D.C. think tank and discussed the information concerning the government's internal policy deliberations that had been provided by Franklin.
     A week after his meeting with Rosen and Weissman at Union Station, Franklin faxed to Rosen's AIPAC office fax machine a document he had produced which contained information derived from the appendix of the U.S. draft internal policy document Franklin had discussed in his February meeting with  Rosen and Weissman. The next day, Rosen discussed this information with a member of the media, prefacing his discussion with the statement, "I'm not supposed to know this." Rosen had a similar discussion with another member of the media on May 30, 2003.
      In June 2003, Franklin, Rosen and Weissman arranged another lunch meeting. This meeting took place on June 26, 2003 at a restaurant in Arlington, Virginia. At the outset of the meeting Rosen told Franklin that he understood the difficult "constraints" under which Franklin was meeting, but notwithstanding these constraints, the three men proceeded to discuss the same draft internal policy document, as well as a newspaper article discussing the same classified document. The lunchtime discussion soon broadened to include internal United States policy deliberations, and at some point during the lunch, Franklin allegedly disclosed to Rosen and Weissman classified information relating to potential attacks on United States forces in Iraq. He told Rosen and Weissman that the information was "highly classified" and asked them not to use it. Later that day, Rosen described this information as "quite a story" and referring to Franklin, told Weissman "that this channel is one to keep wide open insofar as possible." Consistent with this advice, Weissman took Franklin to a major league baseball game a few days later.
     At some point over the next year, Franklin was approached by law enforcement and he thereafter agreed to cooperate with the Federal Bureau of Investigation (FBI) in its investigation of Rosen and Weissman. On or about July 9, 2004 Weissman and Franklin, now acting as a cooperating witness, agreed to meet. At    this meeting Franklin disclosed to Weissman NDI (National Defense Intelligence) involving United States intelligence related to certain Middle Eastern countries. On July 21, 2004, Franklin again met with Weissman and allegedly disclosed to him classified national defense information concerning a foreign government's covert actions in Iraq. Before disclosing the information, Franklin warned Weissman that the information he was about to receive was highly classified "Agency stuff" and that Weissman could get into trouble by having the information. Following the meeting, Weissman returned to his office and related to Rosen what he had learned from Franklin. During the course of the day, Rosen and Weissman disclosed this information to another foreign  official (FO-3) and a journalist, describing the information as "Agency information" and telling the journalist that the source of the information was "an American intelligence source" who was "100 percent credible." Weissman also told a fellow AIPAC employee what he had learned earlier that day from Franklin. Nearly a month later, on August 20, 2004, Weissman again disclosed to a journalist the classified national defense information he had obtained from Franklin during their July 21, 2004 meeting.
      Within weeks of Weissman's July 21, 2004 meeting with Franklin, the FBI contacted both Rosen and Weissman and asked them whether Franklin had ever disclosed classified information to either of them. Both Rosen and Weissman admitted knowing Franklin, but each denied that Franklin had ever disclosed classified information to them. After his interview, on August 27, 2004, Rosen contacted FO-2 and asked to meet with FO-2 and FO-3 to discuss a "serious matter." Rosen also told FO-2 that the FBI had "made some allegations which are important" and added that he did not want to "discuss it on the phone" and did not want to go to FO-2's embassy office. Accordingly, Rosen and FO-2 met later that  day in a restaurant, and then proceeded to talk outside the restaurant where their conversation could not be monitored. These facts constitute the sum of Rosen's and Weissman's offense conduct as alleged in Count One of the superseding indictment.
The superseding indictment also charges Rosen with aiding and abetting Franklin in the latter's violation of 18 U.S.C. §793(d). Specifically, Rosen is alleged to have aided and abetted Franklin's March 17, 2003 transmission by fax of the document he had created from the classified draft internal policy document related to a certain Middle Eastern country.
Reasoning     
 The operative statute at issue in defendant's constitutional challenge is codified at 18 U.S.C. §793 and provides, in pertinent part, as follows:

(d) Whoever, lawfully having possession of, access to, control over, or being entrusted with any document, writing, code book, signal book, sketch, photograph, photographic negative, blueprint, plan, map, model, instrument, appliance, or note relating to the national defense, or information relating to the national defense which information the possessor has reason   to believe could be used to the injury of the United States or to the advantage of any foreign nation, willfully communicates, delivers, transmits or causes to be communicated, delivered, or transmitted or attempts to communicate, deliver, transmit or cause to be communicated, delivered or transmitted the same to any person not entitled to receive it, or willfully retains the same and fails to deliver it on demand to the officer or employee of the United States entitled to receive it; or

(e) Whoever having unauthorized possession of, access to, or control over any document, writing, code book, signal book, sketch, photograph, photographic negative, blueprint, plan, map, model, instrument, appliance, or note relating to the national defense, or information relating to the national defense which information the possessor has reason to believe could be used to the injury of the United States or to the advantage of any foreign nation, willfully communicates, delivers, transmits or causes to be communicated, delivered, or transmitted, or attempts to communicate, deliver, transmit or cause to be communicated, delivered, or transmitted the same to any person not entitled to receive it, or willfully retains the same and fails to deliver it to the officer or employee of the United States entitled to receive it . . . .

Shall be fined under this title or imprisoned not more than ten years, or both.

(g) If two or more persons conspire to violate any of the foregoing provisions of this section, and one or more of such persons do any act to effect the object of the conspiracy, each of the parties to such conspiracy shall be subject to the punishment provided for the offense which is the object of the conspiracy.

18 U.S.C. § 793. A brief history of this statute provides necessary context and helps illuminate the analysis of the questions presented.
      Section 793's litigation history is sparse, but nonetheless both pertinent and instructive. The modest number of reported decisions reflect that §793 prosecutions are relatively rare and that over the years, the statute has successfully weathered several constitutional challenges on both vagueness and First Amendment grounds. While the Supreme Court has never considered a § 793(d) or (e) case, it has considered and rejected a vagueness challenge to the phrase "information relating to the national defense" as used in a related espionage statute. See Gorin v. United States, 312 U.S. 19(1941). At the circuit level, authority is less sparse, but still relatively scarce. Particularly pertinent here is United States v. Morison, 844 F.2d 1057 (4th Cir. 1988), in which the Fourth Circuit denied vagueness and First Amendment challenges to § 793 by a naval intelligence officer who transmitted classified satellite photographs of Soviet naval preparations to a British periodical. The Fourth Circuit has also considered and rejected vagueness challenges to § 793 and related espionage statutes in other cases. See United States v. Truong, 629 F.2d 908, 918-19 (4th Cir. 1980) (rejecting vagueness challenge based on lack of evil intent in term willfulness); United States v. Dedeyan, 584 F.2d 36, 40 (4th Cir. 1978) (rejecting vagueness and overbreadth challenges to the term "relating to the national defense" as used in § 793(f)); see also United States v. McGuinness, 35 M.J. 149, (C.M.A. 1992) (rejecting a vagueness challenge to the term "unauthorized" as used in § 793(e)).
      Aware of these unsuccessful vagueness challenges to § 793, defendants attempt to distinguish their as-applied challenges by arguing that the instant prosecution is unprecedented in that it involves the alleged oral retransmission of information relating to the national defense, whereas other challenges to § 793 have involved the transmission of tangible items such as documents,   or photographs. Indeed, a survey of the prosecutions under the modern version of § 793(e) discloses no prosecutions for the oral retransmission of information relating to the national defense. 
      Before addressing defendants' various constitutional challenges, it is first necessary to address the defendants' statutory argument that the word "information" as used in § 793 should be construed as including only tangible information. This construction would preclude application of the statute to individuals who, like defendants, transmit NDI orally. If so construed, of course, § 793 would not reach the conduct alleged here and therefore obviate the need to address the defendants' constitutional challenges. …
The word "information" is a general term, the plain meaning of which encompasses knowledge derived both from tangible and intangible sources. …

     Defendants' first constitutional challenge to the statute is based on the principle that  the Due Process clause of the Fifth Amendment prohibits punishment pursuant to a statute so vague that "men of common intelligence must necessarily guess at its meaning and differ as to its application." Specifically, defendants allege that, as-applied to them, both §§ 793(d) and (e) are fatally vague with respect to determining: (1) the content of information covered by the phrase "information relating to the national defense," and (2) the individuals "not entitled to receive" that information. … [C]ourts considering vagueness challenges require that criminal statutes "either standing alone or as construed, make reasonably clear at the relevant time that the defendant's conduct was criminal." 
     Finally, and especially pertinent to the present challenge, there exists a generally recognized proposition that an otherwise unconstitutionally vague statute can survive a challenge if it contains a specific intent requirement. As the Supreme Court cogently put it: "[W]here the punishment imposed is only for an act knowingly done with the purpose hof doing that which the statute prohibits, the accused cannot be said to suffer from lack of warning or knowledge that the act which he does is a violation of law."  Thus, an otherwise intolerably vague statute may avoid a finding of unconstitutional vagueness if its application is contingent on the accused's knowledge that he is committing an unlawful act. These principles govern defendants' vagueness challenge.
      Defendants first argue that the content of the information described by the phrase "information relating to the national defense" is insufficiently clear when such information is transmitted orally. In this respect, it has long been recognized that the phrase "information relating to the national defense" is quite broad and potentially too broad since, especially in time of war, any information could conceivably relate to the national defense. Courts, facing the obvious need to find some limiting construction, have not limited the phrase by specific subject matter, but instead have chosen to limit the phrase by requiring the government to prove (i) that the information is closely held by the government and (ii) that the information is the type of information that, if disclosed, could harm the United States. A review of the most pertinent case law interpreting and cabining the phrase is instructive.
   The considerable breadth of the subject matter falling within the phrase "related to the national defense" has been confirmed in more recent cases. Thus, in United States v. Truong Dinh Hung, 629 F.2d 908 (4th Cir. 1980), the Fourth Circuit rejected the defendants' argument that "information relating to the national defense" was restricted to military matters, holding instead that the U.S. diplomatic cables relating to the 1977 Paris peace negotiations with the North Vietnamese were "related to the national defense" within the meaning of § 793 and 794. Truong, 629 F.2d at 918. In response to Truong's argument that the material he transmitted was not covered by the phrase, the Fourth Circuit explained that "Congress intended 'national defense' to encompass a broad range of information and rejected attempts to narrow the reach of the statutory language." Similarly, in Morison, the Fourth Circuit approved the district court's instruction to the jury describing "information relating to the national defense" as including "all matters that directly or may reasonably be connected with the national defense of the United States against any of its enemies. It refers to the military and naval establishments and the related activities of national preparedness."  In sum, the phrase "information relating to the national defense" has consistently been construed  broadly to include information dealing with military matters and more generally with matters relating to United States foreign policy and intelligence capabilities.
     Rather than limiting the subject matter scope of the phrase "information relating to the national defense," or restricting it to tangible material, courts have carefully cabined the phrase's scope in two ways. First, courts have limited the term by requiring that the information be closely held by the government. This requirement was recognized by the Supreme Court in Gorin, and served as the basis for Judge Hand's decision in United States v. Heine, 151 F.2d 813 (2d Cir. 1945), in which he reversed Heine's conviction under the predecessor to § 794 because the information about airplane production Heine delivered to the Germans was publicly available.  As Judge Hand put it,

As declared in Gorin . . . it is obviously lawful to transmit any information about weapons and munitions of war which the services had themselves made public; and if that be true, we can see no warrant for making a distinction between such information, and information which the services have never thought it necessary to withhold at all.

Similarly, the Fourth Circuit's rejection of a vagueness challenge to the term "information relating to the national defense" in Morison, was based, in part, on the district judge's instruction to the jury that "the government must prove that the documents or the photographs are closely held in that they have not been made public and are not available to the general public." 
     Contrary to the government's assertion, the Fourth Circuit's decision in United States v. Squillacote, 221 F.3d 542 (4th Cir. 2000), does not compel the conclusion that information not officially disclosed, but in the public domain, retains its status as "information relating to the national defense." In that case, the Fourth Circuit held that the government's assessment of the reliability of publicly available information--as opposed to the information itself--might itself be information relating to the national defense. As the Fourth Circuit put it: "That our government believes the estimates to be correct in and of itself is a fact that would be highly valuable to other countries." Because the disclosure of classified documents discloses the "government's implicit stamp of correctness and accuracy," the disclosure of official documents may violate the statute even if the information contained within the documents is publicly available. Thus, it is the confirmation of the accuracy (or presumably also the inaccuracy) of material in the public domain, and not the public domain   material itself, that a jury may consider to be "information relating to the national defense." Because the instant case does not involve the disclosure of classified documents, this distinction will matter only if the defendants' oral disclosure of information in the public domain included an official confirmation of what had previously been mere rumor or speculation. Further, although the confirmation of publicly available information relating to the national defense may at times constitute a disclosure of information relating to the national defense, this is not always the case, for as the Fourth Circuit has cautioned, "one may imagine situations in which information has been so widely circulated and is so generally believed to be true, that confirmation by one in a position to know would add nothing to its weight." The distinction between a confirmation of information relating to the national defense already in the public domain that can be NDI and one that cannot depends on whether the confirmation may potentially harm the national security. In sum, information related to the national defense typically cannot qualify as such if it  is in the public domain; it must be closely held by the government. Yet, in appropriate circumstances, this NDI can include the government's closely held assessment or confirmation of certain public domain information.
   The second judicially imposed limitation on the phrase "information relating to the national defense" is  the requirement that its "disclosure would be potentially damaging to the United States or useful to an enemy of the United States." This important requirement is implicit in the purpose of the statute and assures that the government cannot abuse the statute by penalizing citizens for discussing information the government has no compelling reason to keep confidential. As the Supreme Court has instructed, the statute only applies to information for which there is an "occasion for secrecy," and there is no "occasion for secrecy" unless disclosure of the information the government seeks to protect implicates an important government interest such as the national security. This second NDI judicial gloss was explicitly relied upon in the concurring opinions of Judges Wilkinson and Phillips in Morison as necessary to save the statute from Morison's First Amendment challenge…..

      Thus, the phrase "information relating to the national defense," while potentially quite broad, is limited and clarified by the requirements that the information be a government secret, i.e., that it is closely held by the government, and that the information is the type which, if disclosed, could threaten the national security of the United States. So cabined, the phrase "information relating to the national defense" avoids fatal vagueness and passes Due Process muster; given these two limitations the phrase provides fair notice of what it encompasses and is also an adequate safeguard against arbitrary enforcement.
      Defendants also argue that they lacked constitutionally adequate notice as to who was "entitled to receive" the national defense information, especially given the fact that the information was transmitted orally and therefore possessed no markings of "SECRET," "CONFIDENTIAL" or other indicia typical of classified material. It is true that the statute itself provides no definition of the phrase "entitled to receive," nor does it expressly delegate to the executive branch the authority to determine who is entitled to receive national defense information. Yet, this is not the end of the analysis. The Fourth Circuit addressed a similar challenge in Morison, and held that drafters of the Espionage Act correctly assumed that the President had the inherent authority to limit the communication of information relating to the national defense and that these preexisting rules and regulations of the Executive Branch would determine who is entitled to receive NDI. Indeed, during the debates over the passage of the Espionage Act in 1917, Senator Sutherland observed that  "the phrase 'lawfully entitled' means nothing more and nothing less than that the particular information must have been forbidden not necessarily by an act of Congress; because in dealing with military matters the President has very great powers." In other words, Congressional drafters viewed the phrase "entitled to receive" as an unfilled vessel into which the Executive Branch could pour more detailed content consistent with the phrase's plain meaning and the statute's purpose. Precisely this occurred.
      In the instant case, as in Morison, the rule regulating who is "entitled to receive" is the Executive Order setting forth a uniform classification system for national security information. The current classification system provides for the classification of information into one of three categories -- Top Secret, Secret, and Classified -- depending on the harm to the United States that would result from the information's disclosure, and restricts access   to classified information to those with a corresponding security clearance and a need-to-know.. The classification system also acknowledges that classified information may be disseminated beyond the executive branch by those with authority to do so. Thus, while the language of the statute, by itself, may lack precision, the gloss of judicial precedent has clarified that the statute incorporates the executive branch's classification regulations, which provide the requisite constitutional clarity.   
     Defendants seek to distinguish this clear precedent clarifying the phrases "information relating to the national defense" and "entitled to receive" by arguing that because they received the information orally it was difficult to know at the time whether it was classified. And in this respect, although evidence that the information  was classified is neither strictly necessary nor always sufficient to obtain a prosecution under § 793, the classification of the information by the executive branch is highly probative of whether the information at issue is "information relating to the national defense" and whether the person to whom they disclosed the information was "entitled to receive" the information. This is so because: (1) the subject matter of classified information must concern the national security or military preparedness of the nation, (2) access to classified information   is restricted to a small number of people and accordingly is "closely held," and (3) classified information must be the type of information the disclosure of which could damage the nation's security. In addition, as noted, the classification status of information alleged to be related to the national defense governs who is "entitled to receive" the information.
     Citing these parallels, defendants argue that the difficulty in determining whether orally transmitted information is classified is highly relevant to whether the statute provides constitutionally adequate notice. A comparison of the application of the statute as-applied here to intangible information and the application of the statute in the typical   § 793 prosecution to the delivery of classified documents (or any other tangible item) illustrates this point. All classified documents are clearly marked with a classification level and are often marked classified or unclassified at the paragraph level. For this reason, a person possessing such a document can easily determine: (i) whether the possession is authorized, (ii) which portions of the information the government is attempting to keep secret, and (iii) who else is entitled to receive the document. In contrast, a conversation about classified information, even one accompanied by a generic warning that "this information is classified," is not likely to apprise the listener of precisely which portions of the information transmitted in the conversation are classified, or whether a more general description of the information retains its classification status such that it is sufficiently closely held and potentially damaging to the United States to violate the statute. Defendants argue that the difficulty in determining the classification of intangible information renders the application of the statute to them unconstitutionally vague. In addition, the defendants argue that because they were not government employees familiar with the executive branch's classification regulations, and because the classification regulations are not explicitly incorporated into the statute, they did not have a constitutionally sufficient basis for determining who is "entitled to receive" the information. …

     It is true that the difficulty in determining orally transmitted information's classification status is highly relevant to whether the defendants knew, as is alleged,  that they were transmitting NDI to one not entitled to receive it, but the defendants' attempt to convert this   difficulty into a reason for finding the statute unconstitutionally vague must ultimately fail. This is so because the statute requires the government to prove the defendants "willfully"  committed the prohibited conduct, and this "willfulness" requirement "eliminat[es] any genuine risk of holding a person 'criminally responsible for conduct which he could not reasonably understand to be proscribed.'" …
       Thus, the government in this case must prove beyond a reasonable doubt that the defendants knew the information was NDI, i.e., that the information was closely held by the United States and that disclosure of this information might potentially harm the United States, and that the persons to whom the defendants communicated the information were not entitled under the classification regulations to receive the information. Further the government must prove beyond a reasonable doubt that the defendants communicated the information they had received from their government sources with "a bad purpose either to disobey or to disregard the law." It follows, therefore, that if the defendants, or either of them, were truly unaware that the information they are  alleged to have received and disclosed was classified, or if they were truly ignorant of the classification scheme governing who is entitled to receive the information, they cannot be held to have violated the statute. Thus, while the factual distinctions pointed out by defendants undoubtedly affect the government's burden, they do not render the statute unconstitutionally vague. 
     In addition to proving that the defendants committed the prohibited acts "willfully," the statute imposes an additional and significant scienter requirement when a person is accused of transmitting "information relating to the national defense." Thus, the statute, as-applied to these defendants also requires the government to prove that such information was communicated with "reason to believe it could be used to the injury of the United States or  to the advantage of any foreign nation."  …As has been noted, the statute's "willfulness" requirement obligates the government to prove that the defendants knew that disclosing the NDI could threaten the nation's security,  and that it was illegal, but it leaves open the possibility that defendants could be convicted for these acts despite some salutary motive. For example, if a person transmitted classified documents relating to the national defense to a member of the media despite knowing that such an act was a violation of the statute, he could be convicted for "willfully" committing the prohibited acts even if he viewed the disclosure as an act of patriotism. By contrast, the "reason to believe" scienter requirement that accompanies disclosures of information, requires the government to demonstrate the likelihood of defendant's bad faith purpose to either harm the United States or to aid a foreign government. In this sense, requiring the government to prove that "the possessor has reason to believe [the information relating to the national defense] could be used to the injury of the United States or to the advantage of any foreign nation" is not duplicative of the requirement that the government prove the defendant willfully disclose information that is potentially damaging to the United States because the latter concerns only the quality of the information, whereas the former relates to  the intended (or recklessly disregarded) effect of the disclosure.
      In summary, any inherent vagueness in the terms "relating to the national defense" or "entitled to receive" as used in §§ 793(d) and (e) is cured through the judicial glosses that have been added to these phrases. To the extent that oral transmission of information relating to the national defense makes it more difficult for defendants to know whether they are violating the statute, the statute is not thereby rendered unconstitutionally vague because the statute permits conviction only of those who "willfully" commit the prohibited acts and do so with bad faith. So construed, both phrases pass Fifth Amendment muster; they are not unconstitutionally vague as applied to these defendants.
     Seeking to avoid this conclusion, defendants argue that notwithstanding the clarity of the statute's language, the application of the statute to these defendants is so novel and unprecedented that it violates the fair warning prong of the vagueness doctrine….[T]he test under these precedents is  whether the language and application of the statute has provided defendants adequate warning that their conduct was proscribed. Section 793, as-applied here, meets this test; its language and history provided adequate warning to these defendants that the statute proscribed the alleged conduct.
     And, it is useful in this regard to address defendants' frequent use of the term "leak" in advancing their argument that there was not constitutionally adequate notice that the statute reached the alleged conduct. The term "leak," at bottom, connotes in this context, an unpermitted or unauthorized transmission or transfer of information, which of course, is an act plainly within § 793, assuming all the other requirements are met. So, labeling an event a "leak" does not remove the event from the statute's scope. At best, the term "leak" is a euphemism used to imply or suggest to a careless reader that the transmission of the information was somehow authorized. Whether the "leaks" or transmissions of information in this case were authorized is likely to be a sharply controverted issue in this case and if the government does not carry its burden of showing that the transfers of information  were unauthorized, the prosecution fails. But the analysis here proceeds, as it must, on the superseding indictment's allegations, including the allegation that all transmissions of NDI were unauthorized. At this point, therefore, defendants frequent use of "leak" as a characterization of what occurred  is unavailing.
      Also unsuccessful is defendants' claim that past applications of the statute fail to provide fair warning that the statute could be applied to the facts alleged in the superseding indictment. Morison itself rebuts this claim. Notably, in Morison the Fourth Circuit considered the very similar argument that the statute was intended to apply only to classic espionage cases and therefore did not apply to Morison's "leak" to a news publication. 

      The Fourth Circuit's reasoning in rejecting Morison's challenge is equally applicable to the defendants here, and therefore, for the same reasons, defendants' vagueness challenge based on the novelty of this prosecution fails as well.
     The defendants' next constitutional challenge rests on the First Amendment's guarantees of free speech and the right to petition the government for grievances. Defendants raise this First Amendment challenge to the statute as applied to them, and under the doctrine of overbreadth, as applied to those third parties not currently before the Court who may be prosecuted under the statute in the future nevertheless challenge a statute by showing that it substantially abridges the First Amendment rights of other parties not before the Court." Defendants' First Amendment challenge exposes the inherent tension between the government transparency so essential to a democratic society and the government's equally compelling need to protect from disclosure information that could be used by those who wish this nation harm. In addressing this tension, it is important to bear in mind that the question to be resolved here is not whether § 793 is the optimal resolution of this tension, but whether Congress, in passing this statute, has struck a balance between these competing interests that falls within the range of constitutionally permissible outcomes. …

     Given that the application of the statute to these defendants warrants First Amendment scrutiny, the question then becomes whether Congress may nonetheless penalize the conduct alleged in the superseding indictment, for while the invocation of "national security" does not free Congress from the restraints of the First Amendment, it is equally well established that the invocation of the First Amendment does not "provide immunity for every possible use of language," and that "the societal value of speech must, on occasion, be subordinated to other values and considerations." 

     Thus, to determine, on any given occasion, whether  the government's interest prevails over the First Amendment, courts must begin with "an assessment of the competing societal interests" at stake, and proceed to the "delicate and difficult task" of weighing those interests "to determine whether the resulting restriction on freedom can be tolerated." 
     As already noted, the defendants' First Amendment interests at stake in this prosecution, and those of the third parties raised by defendants, are significant and implicate the core values the First Amendment was designed to protect. The collection and discussion of information about the conduct of government by defendants and others in the body politic is indispensable to the healthy functioning of a representative government, for "[a]s James Madison put it in 1822: 'A popular Government, without popular information, or a means of acquiring it, is but a Prologue to a Farce or a Tragedy;  or, perhaps both.'" This is especially so in the context of foreign policy because, as Justice Stewart observed in the Pentagon Papers case:

In the absence of the government checks and balances present in other areas of our national life, the only effective restraint upon executive policy and power in the areas of national defense and international affairs may lie in an enlightened citizenry -- in an informed and critical public opinion which alone can here protect the values of democratic government.

And, of course, this interest extends to information the government would prefer to keep secret since "[t]here exists the tendency, even in a constitutional democracy, for government to withhold reports of disquieting developments and to manage news in a fashion most favorable to itself." Due regard for this tendency requires the close judicial scrutiny of any government restriction on the "free flow of information and ideas essential to effective self-government." 
      But importantly, the defendants here are not accused merely of disclosing government secrets, they are accused of disclosing NDI, i.e., government secrets the disclosure of which could threaten the security of the nation. And, however vital an informed public may be, it is well established that disclosure of certain information may be restricted in service of the nation's security, for "[i]t is 'obvious and unarguable' that no governmental   interest is more compelling than the security of the Nation." And, as the Supreme Court has repeatedly noted, one aspect of the government's paramount interest in protecting the nation's security is the government's "compelling interest in protecting both the secrecy of information important to our national security and the appearance of confidentiality so essential to the effective operation of our foreign intelligence service." Thus, the right to free speech and the value of an informed citizenry is not absolute and must yield to the government's legitimate efforts to ensure "the environment of physical security which a functioning democracy requires." This point is best expressed in the Supreme Court's pithy phrase that "while the Constitution protects against the invasion of individual rights, it is not a suicide pact." 
       Of course, the abstract proposition that the rights protected by the First Amendment must at times yield to the need for national security does not address the concrete issue of whether the § 793, as applied here, violates the First Amendment. This determination depends on whether § 793 is narrowly drawn to apply only to those instances in which the government's need for secrecy is legitimate, or whether it is too indiscriminate in its sweep, seeking in effect, to excise the cancer of espionage with a chainsaw instead of a scalpel. In this respect, the first clause of §793(e) implicates only the defendants' right to disclose, willfully, information the government has sought to keep confidential due to the potential harm its disclosure poses to the national security in situations in which the defendants have reason to believe that such disclosure could be used to injure the United States or aid a foreign government. Likewise, § 793(d), which defendants are charged with conspiring to violate, implicates the same interests, but is limited to those people -- generally government employees or contractors -- with authorized possession of the information. Thus, it seems fair to say that § 793, taken together with its judicial glosses, is more the result of a legislative scalpel and not a   chainsaw. This, however, does not end the analysis.
     As defendants correctly argue, the analysis of the First Amendment interests implicated by §793(d) and (e) depends on the relationship to the government of the person whose First Amendment rights are implicated. In this respect, there are two classes of people roughly correlating to those subject to prosecution under § 793(d) and those subject to prosecution under § 793(e). The first class consists of persons who have access to the information by virtue of their official position. These people are most often government employees or military personnel with access to classified information, 48 or defense contractors with access to classified information, and are often bound by contractual agreements whereby they agree not to disclose classified information. As such, they are in a position of trust with the government. The second class of persons are those who have no employment or contractual relationship with the government, and therefore have not exploited a relationship of trust to obtain the national defense information they are charged with disclosing, but instead generally obtained the information from one who has violated such a trust. 
      There can be little doubt, as defendants readily concede, that the Constitution permits the government to prosecute the first class of persons for the disclosure of information relating to the national defense when that person knew that the information is the type which could be used to threaten the nation's security, and that person acted in bad faith, i.e., with reason to believe the disclosure could harm the United States or aid a foreign government. Indeed, the relevant precedent teaches that the Constitution permits even more drastic restraints on the free speech rights of this class of persons. Thus, in United States v. Marchetti, 466 F.2d 1309 (4th Cir. 1972), the Fourth Circuit held that enforcement of a secrecy agreement, signed by Marchetti when he began his employment with the CIA, and a secrecy oath, signed upon his departure from the CIA, did not violate the First Amendment despite the prior restraint on Marchetti's speech.. In so holding the Fourth Circuit recognized that:

Citizens have the right to criticize the conduct of our foreign affairs, but the government also has the right and the duty to strive for internal secrecy about the conduct of governmental affairs in areas in which disclosure may reasonably be thought to be inconsistent with the national interest.

 In light of this principle, the Fourth Circuit determined that the secrecy agreements signed by Marchetti were a reasonable means of protecting the government's interest in preserving secrecy about U.S. intelligence activities because "the Government's need for secrecy in this area lends justification to a system of prior restraint." Similarly, in Snepp v. United States, 444 U.S. 507 1980), the Supreme Court upheld the imposition of a constructive trust on the profits of a book published by a former CIA officer who had deliberately avoided submitting the book to the CIA for prepublication review. In so doing, the Supreme  Court did not require that the government prove that the book actually contained classified information, noting that "a former intelligence agent's publication of unreviewed material relating to intelligence activities can be detrimental to vital national interests even if the published information is unclassified." 
     Taken together, Marchetti and Snepp stand for the proposition that government employees' speech can be subjected to prior restraints where the government is seeking to protect its legitimate national security interests. … Congress may constitutionally subject to criminal prosecution anyone who exploits a position of trust to obtain and disclose NDI to one not entitled to receive it. The Fourth Circuit confirmed this conclusion by unanimously upholding Morison's conviction under § 793(d) and (e), subject, as noted, to the limitation that a document or photograph related to the national defense must be potentially harmful to the United States. For this reason, the government may constitutionally punish government employees like Franklin for the willful disclosure of national defense information, and if the government proves the defendants conspired with Franklin in his commission of that offense, they may be subject to prosecution, as well. 18 U.S.C. § 793(g).
     But the analysis must go beyond this because the defendants are also charged with conspiring to violate § 793(e) for their own disclosures of NDI to those not entitled to receive it. In this regard, they belong in the second class of those subject to prosecution under § 793 -- namely, those who have not violated a position of trust with the government to  obtain and disclose information, but have obtained the information from one who has. The defendants argue that unlike Morison, Marchetti or Snepp, they did not agree to restrain their speech as part of their employment, and accordingly their First Amendment interests are more robust. In this respect, it is true that Morison was a naval intelligence officer working in a secure vaulted area, and had signed a Non-Disclosure Agreement expressly acknowledging his liability to prosecution under the espionage provisions for any unauthorized disclosure of classified information. And for this reason, when Morison disclosed classified information to Jane's Defence Weekly, it was  not only potentially harmful to the United States, it was a violation of his agreement with the United States and a violation of trust.  Indeed, this fact was central to the Fourth Circuit's rejection of Morison's First Amendment Challenge.    

      Judge Wilkinson likewise emphasized Morison's position as a government employee when he upheld the prosecution from Morison's First Amendment attack. Similarly, in the litigation over the government's classification determinations following Marchetti's submission of his manuscript to the CIA, the Fourth Circuit held that "the First Amendment is [not a] bar against an injunction forbidding the disclosure of classifiable information," because "[w]ith respect to such information, by his execution of the secrecy agreement and his entry into the confidential employment relationship,  Marchetti] effectively relinquished his First Amendment rights."                                                               
      One possible implication of this language is that a special relationship with the government is necessary before the government may constitutionally punish the disclosure of information relating to the national defense. Seizing upon this possible implication, defendants here contend that the First Amendment bars Congress from punishing those persons, like defendants, without a special relationship to the government for the disclosure of NDI. In essence, their position is that once a government secret has been leaked to the general public and the first line of defense thereby breached, the government has no recourse but to sit back and watch as the threat to the national security caused by the first disclosure multiplies with every subsequent disclosure. This position cannot be sustained. Although the question whether the government's interest in preserving its national defense secrets is sufficient to trump the First Amendment rights of those not in a position of trust with the government is a more difficult question, and although  the authority addressing this issue is sparse, both common sense and the relevant precedent point persuasively to the conclusion that the government can punish those outside of the government for the unauthorized receipt and deliberate retransmission of information relating to the national defense.
       Of course, in some instances the government's interest is so compelling, and the defendant's purpose so patently unrelated to the values of the First Amendment, that a constitutional challenge is easily dismissed. The obvious example is the unauthorized disclosure of troop movements or military technology to hostile foreign powers by non-governmental persons, conduct typically prosecuted under § 794.  Congress's attempt to provide for the nation's security by extending punishment for the disclosure of national security secrets beyond the first category of persons within its trust to the general populace is a reasonable, and therefore constitutional exercise of its power.
     It must be emphasized, however, that this conclusion rests on the limitation of § 793 to situations in which national security is genuinely at risk; without this limitation, Congress loses its justification for limiting free expression. It was for this reason that the concurrences of Judge Wilkinson and Judge Phillips in Morison insisted on the need for a jury instruction limiting "information relating to the national defense" to information "potentially damaging to the United States or . . . useful to an enemy of the United States." As Judge Wilkinson pointed out, use of this limiting instruction avoids "the possibility that the broad language of this statute would ever be used as a means of publishing mere criticism of incompetence in and corruption in the government." For this reason, "the espionage statute has no applicability to the multitude of leaks that pose no conceivable threat to national security, but threaten only to embarrass one or another high government official." Thus, the requirement that the information potentially damage the United States properly "confine[s] prosecution [under §793] to cases of serious consequence to our national security." 
     Nor is this judicial limitation on the meaning of "information relating to the national defense" obviated or rendered unnecessary by the additional scienter requirement that the defendants, in communicating the information allegedly received from their government sources, must have reason to believe the communication "could be used to the injury of the United States or to the advantage of any foreign nation." is scienter requirement, by itself, is inadequate protection against a First Amendment challenge for three reasons, all of which are related to the need for the government to justify its restriction on free speech. First, the requirement that the defendant have "reason to believe [the disclosure of information] could be used to the injury of the United States or to the advantage of any foreign nation" applies only to the communication of "information," and   therefore,  the intrinsic limitation of the term "relating to the national defense" to items potentially damaging to the United States is required to avoid rendering the statute unconstitutionally overbroad where persons exercise their First Amendment rights by transmitting a tangible item related to the national defense. Thus, to take a hypothetical example, without this limitation the statute could be used to punish a newspaper for publishing a classified document that simply recounts official misconduct in awarding defense contracts. As demonstrated by the concurrences in Morison, such a prosecution would clearly violate the First Amendment.
     Second, the scienter requirement is in the disjunctive--"reason to believe [the information] could be  used to the injury of the United States or to the advantage of a foreign nation"--implying that the statute would permit prosecution for the communication of information in instances where there is no reason to believe the information could harm the United States, but there is reason to believe it could be used to the advantage of a foreign nation. For example, absent the judicial limitation on NDI, the statute would reach disclosure of the government's closely held secret that a foreign nation is sitting atop a huge oil reserve, when the disclosure of such information cannot plausibly cause harm to the United States.                                                                                  
      Finally, even when a person is charged with the transmission of intangible "information" the person had "reason to believe could be used to the injury of the United States," the application of the statute without the requirement that disclosure of the information be potentially harmful to the United States would subject non-governmental employees to prosecution for the innocent, albeit negligent, disclosure of information relating to the national defense. Punishing defendants engaged in public debate for unwittingly harming a legitimate government interest is inconsistent with the Supreme Court's First Amendment jurisprudence. Limiting the set of  information relating to the national defense to that information which the defendant knows, if disclosed, is potentially harmful to the United States, by virtue of the statute's willfulness requirement, avoids this problem. Thus, for these reasons, information relating to the national defense, whether tangible or intangible, must necessarily be information which if disclosed, is potentially harmful to the United States, and the defendant must know that disclosure of the information is potentially harmful to the United States. The alternative construction simply is not sustainable. So limited, the statute does not violate the defendants' First Amendment guarantee of free speech.
       For essentially the same reasons, § 793, as-applied to these defendants, does not violate the defendants' First Amendment right to petition the government for grievances. The Supreme Court has stated that "[t]he right to petition is cut from the same cloth as the other guarantees of [the First] Amendment, and is an assurance of a particular expression of freedom, Citing this principle, defendants argue that the conduct alleged in the superseding indictment is conduct within the "breathing space" of the right to petition the government because their ability to influence policy makers within the executive and legislative branches necessarily requires access to the sensitive information that informs the government's internal debate  over foreign policy.                                                                 
     Like the First Amendment's guarantee of free speech, the right to petition the government for grievances is not absolute, and may be validly regulated. 
These cases make clear that the right to petition the government is validly restrained if the government does so for a legitimate purpose. …And because the government's vital and legitimate national security interest is validly served through these statutes, the defendants' right to petition the government, like their right to free speech, must yield.
      Once it is determined that the statute does not infringe on the defendants' First Amendment rights, it remains necessary to confront and address the defendants' challenge based on the overbreadth doctrine. The overbreadth doctrine is an exception to the generally applicable rules regarding facial challenges, and permits a defendant whose speech is constitutionally restricted to raise the First Amendment rights of third parties whose constitutionally protected  speech may be "chilled" by the specter of the statute's punishment. The overbreadth doctrine rests on the concern that "[m]any persons, rather than undertake the considerable burden (and sometimes risk) of vindicating their rights through case-by-case litigation, will choose simply to abstain from protected speech, harming not only themselves but society as a whole, which is deprived of an uninhibited marketplace of ideas." The Supreme Court has also recognized, however, that the overzealous application of the overbreadth doctrine also imposes costs on society by preventing the government from legitimately regulating harmful speech.  For this reason, in order to invalidate §793 pursuant to the overbreadth doctrine the defendants must demonstrate that the alleged overbreadth is "'substantial,' not only in the absolute sense, but also relative to the scope of the law's plainly legitimate applications."                           
     Defendants' overbreadth challenge fails to meet this requirement. As construed herein, §793(d) and (e) punish only those people who transmit information related to the national defense, in tangible or intangible form, to one not entitled to receive it. To prove that the information is related to the national defense, the government must prove: (1) that the information relates to the nation's military activities, intelligence gathering or foreign policy, (2) that the information is closely held by the government, in that it does not exist in the public domain; and (3) that the information is such that its disclosure could cause injury to the nation's security. To prove that the information was transmitted to one not entitled to receive it, the government must prove that a validly promulgated executive branch regulation or order restricted the disclosure of information to a certain set of identifiable people, and that the defendant delivered the information to a person outside this set. In addition, the government must also prove that the person alleged to have violated these provisions knew the nature of the information, knew that the person with whom they were communicating was not entitled to the information, and knew that such communication was illegal, but proceeded nonetheless. Finally, with respect only to intangible information, the government must prove that the defendant had a reason to believe that the disclosure of the information could harm the United States or aid a foreign nation, which the Supreme Court has interpreted as a requirement of bad faith. So construed, the statute is narrowly and sensibly tailored to serve the government's legitimate interest in protecting the national security, and its effect on First Amendment freedoms is  neither real nor substantial as judged in relation to this legitimate sweep. For this reason, defendants' overbreadth challenge fails as well.
      Defendant Rosen has moved separately to dismiss Count III of the superseding indictment, which charges him with aiding and abetting Lawrence Franklin's disclosure of information relating to the national defense to one not entitled to receive it, namely Rosen, in violation of 18 U.S.C. §793(d) and 2, on the ground that the overt acts alleged in the superseding indictment cannot support the government's theory of liability. The facts relevant to Count III are contained within the overt acts alleged in support of the conspiracy charge in Count I. Specifically, these allegations are as follows: During a  February 12, 2003 meeting Franklin disclosed information relating to a classified draft internal policy document concerning a certain middle eastern country and informed Rosen that he had prepared a separate document relating to this draft policy document. On March 10, 2003, Rosen and Weissman had a subsequent meeting with Franklin. Two days later, Franklin called Rosen and left a message indicating that he was trying to fax a document to Rosen and Weissman. In his message, Franklin stated that he was unable to complete the fax and wanted to ensure Rosen was present to receive it. The next day, March 13, 2003, Franklin spoke with Rosen and obtained the latter's home fax number because he preferred to send the fax to Rosen's residence. Notwithstanding this preference, on March 17, 2003, Franklin sent a facsimile of the document he had prepared based on a classified draft internal policy document to Rosen's office fax machine. These facts represent the sum of the superseding indictment's allegations regarding Count III. 
      As the defendants are quick to point out, the superseding indictment does not allege: (1) that Rosen ever requested the document Franklin had prepared; (2) that Franklin ever asked for Rosen's assistance in transmitting this document to anyone; (3) that the document had any classification markings; or (4) that Rosen ever received or viewed the document. Furthermore, the defendants point to an additional fact, extrinsic to the superseding indictment, growing out of Franklin's entry of a guilty plea to Counts I and V of the superseding indictment. In the course of his plea colloquy, Franklin stated in unequivocal terms that he did not believe that the document at issue in Count III was classified. Specifically, referring to the one page document, Franklin told the Court, "it was unclassified -- in my opinion, sir, it was unclassified and it is unclassified." When the attorney for the government told the Court that "the government would prove that it was classified," Franklin responded, "not a chance." Franklin did not plead guilty to this count and following his plea of guilty the government moved to dismiss the count as against Franklin, which motion was granted. … [A] court considering the sufficiency of an indictment need ask only whether the indictment tells "the defendant all that he needs to show for his defense, and . . . so specify that with which he is charged that he will be in no danger of being a second time put in jeopardy. If so, it should be held good." 
 Holding
In the end, it must be said that this is a hard case, and not solely because the parties' positions and arguments are both substantial and complex. It is also a hard case because it requires an evaluation of whether Congress has violated our Constitution's most sacred values, enshrined in the First and the Fifth Amendment, when it passed legislation in furtherance of our nation's security. The conclusion here is that the balance struck by § 793 between these competing  interests is constitutionally permissible because (1) it limits the breadth of the term "related to the national defense" to matters closely held by the government for the legitimate reason that their disclosure could threaten our collective security; and (2) it imposes rigorous scienter requirements as a condition for finding criminal liability. 
     The conclusion that the statute is constitutionally permissible does not reflect a judgment about whether Congress could strike a more appropriate balance between these competing interests, or whether a more carefully drawn statute could better serve both the national security and the value of public debate. Indeed, the basic terms and structure of this statute have remained largely unchanged since the administration of William Howard Taft. The intervening years have witnessed dramatic changes in the position of the United States in world affairs and the nature of threats to our national security. The increasing importance of the United States in world affairs has caused a significant increase in the size and complexity of the United States' military and foreign policy establishments, and in the importance of our nation's foreign policy decision making. Finally, in the nearly one hundred years since the passage of the Defense Secrets Act mankind has made great technological advances affecting not only the nature and potential devastation of modern warfare, but also the very nature of information and communication. These changes should suggest to even the most casual observer that  the time is ripe for Congress to engage in a thorough review and revision of these provisions to ensure that they reflect both these changes, and contemporary views about the appropriate balance between our nation's security and our citizens' ability to engage in public debate about the United States' conduct in the society of nations.
Questions for Discussion                                                                                                                 

1. What must be established to convict a defendant of a violation of the Espionage Act?

2.  Discuss some of the factors involved in determining whether an information is “information relating to the national defense.”

3. Why is it significant that the information was orally relayed to the defendants? 

4. Does the Espionage Act interfere with individuals’ freedom of speech? 
5. Part of the information relating to national defense appears to involve Iran’s attack on U.S. troops in Iraq. Does disclosure of this information harm the U.S.? Did the defendants have the intent to harm the U.S.? 

CHAPTER SIXTEEN
Iva Ikuko Toguri D’Aquino v. United States, 192 F.2d 338 (9th Cir. 1951), Opinion by: Pope, J.

Facts

Appellant was convicted of treason against the United States. The indictment charged that she adhered to the enemies of the United States giving them aid and comfort by working as a radio speaker, announcer, script writer, and broadcaster for the Imperial Japanese Government and the Broadcasting Corporation of Japan, between November 1, 1943, and August 13, 1945; that such activities were in connection with the broadcasting of programs specially beamed and directed to the American Armed Forces in the Pacific Ocean area; and that appellant’s activities were intended to destroy the confidence of the members of the Armed Forces of the United States and their allies in the war effort, to undermine and lower American and Allied military morale, to create nostalgia in their minds, to create war weariness among the members of such armed forces, to discourage them, and to impair the capacity of the United States to wage war against its enemies. The indictment alleged the commission of eight overt acts. Appellant was found guilty of the commission of overt act No. 6 only, which in the language of the indictment was: “That on a day during October, 1944, the exact date being to the Grand Jurors unknown, said defendant, at Tokyo, Japan, in a broadcasting studio of the Broadcasting Corporation of Japan, did speak into a microphone concerning the loss of ships.” . . .

The record discloses that at the time of the commission of overt act No. 6, of which appellant was found guilty, she was unquestionably a citizen of the United States. She was born and educated in the United States, and a few months prior to the outbreak of the war with Japan she had gone to Japan for the purpose of studying medicine. Previously, she had received a college degree and had taken postgraduate work in a California university. Shortly before the outbreak of the war, she applied for a passport to return to the United States and was advised by the State Department that the passport was denied on the ground that her citizenship was not proven (she had traveled to Japan upon a “certificate of identification”). She endeavored to get clearance to board a ship scheduled to sail for the United States on December 2, 1941, but was unsuccessful. Early in 1942, she applied for evacuation through the Swiss Legation, but encountering difficulties in procuring certification of her United States citizenship, she abandoned this attempt. Thereafter, and throughout her period of residence in Japan and while the war continued, she was frequently invited to become a Japanese citizen but steadfastly refused. In the spring of 1945, she married D’Aquino, a Portuguese citizen. The marriage was subsequent to the date of the commission of the overt act No. 6.

After having been employed in various jobs in 1942 and in the early part of 1943, appellant sought employment at Radio Tokyo and began her work as a typist for the Broadcasting Corporation of Japan in the fall of 1943. Shortly thereafter, she began her broadcast work for this corporation, which was under the control of the Japanese Government. There is evidence in the record that when the appellant took her voice test and accepted employment as an announcer and broadcaster for Radio Tokyo, she knew that her work was to be concerned with a program known as “Zero Hour,” which was to be beamed and directed specially to Allied soldiers in the Pacific. She was told and understood that the program would consist of music and entertainment designed to procure a listening audience among Allied soldiers and that there was to be interspersed news and commentaries containing propaganda, which was to be used as an instrument of psychological warfare. Their object was to cause the Allied troops to become homesick, tired, and disgusted with the war.

Appellant participated in some 340 programs on the Zero Hour. She announced herself as “Ann” or “Orphan Ann.” From time to time, she attended meetings of the participants in the Zero Hour program where the Japanese Army officers in command of the enterprise advised the persons present of the strategic importance of the program and urged continued efforts by the participants.

Issue

Appellant argues that we should direct a judgment of acquittal on the ground that the evidence was insufficient to sustain a conviction.

Reasoning

The overt act No. 6 was testified to by the requisite number of witnesses who observed and listened to the broadcast in question. One of them was a participant in the same Zero Hour program. He told the appellant of a release from Japanese General Headquarters giving the American ship losses in one of the Leyte Gulf battles and requested appellant to allude to those losses. She proceeded, as this witness and another testified, to type a script about the loss of ships. That evening, when appellant was present in the studio, the news announcer broadcast that the Americans had lost many ships in the battle of Leyte Gulf. Thereupon, appellant was introduced on the radio and proceeded to say in substance: “Now you fellows have lost all your ships. You really are orphans of the Pacific. Now how do you think you will ever get home?”

It is true that the appellant’s version of her role as a broadcaster was substantially different from that which we have here summarized from the testimony of the Government witnesses. According to appellant’s version of the matter, the programs were exclusively entertainment and for that purpose only, she having been informed by the officer in command that the time for propaganda would not arrive until the Japanese were having more military and naval successes. Some of appellant’s witnesses testified that they were responsible for having her brought into the Zero Hour program. These persons were American prisoners of war who testified that they had been coerced into participation in this program. They testified that what they were up to was a sabotaging of the program insofar as it was designed to be propaganda to American soldiers, that they managed to inject in the program many reports of American prisoners of war and messages from them, and that the appellant cooperated with them in their efforts to frustrate the purposes of the Japanese military operating through the broadcasting corporation to destroy the morale of the American soldiers.

Holding

Whether appellant’s version of her activities in broadcasting should be accepted rather than that disclosed by the Government witnesses was, of course, a question for the jury. Insofar as it is contended that the program was merely one to entertain the American troops, such a version of the evidence would, we have no doubt, tax the credulity of a jury who would be hard put to imagine the Japanese military spending time and money solely for that purpose. . . . The testimony was that she brought food, cigarettes, medicine, a blanket, and short wave news of Allied successes to these prisoners and that she did this frequently at substantial risk to herself.

We are unable to perceive the force of appellant’s argument in this respect. A general treasonable intent to betray the United States through the impairing of its war effort in the Pacific might well accompany a particular feeling of compassion toward individual prisoners and sympathy for the plight in which they found themselves. Were it psychologically impossible for a person engaged in a treasonable enterprise simultaneously to furnish cigarettes and food to individual prisoners, appellant’s argument upon this point might have some weight. We think that the question of the effect of these acts of kindness upon appellant’s intent was one for the jury. Certainly, under the circumstances here, the court cannot declare that there must be a reasonable doubt in a reasonable mind and hence direct a verdict. The question of the existence of a reasonable doubt was for the jury. . . .

The very minimum function that an overt act must perform in a treason prosecution is that it show sufficient action by the accused, in its setting, to sustain a finding that the accused actually gave aid and comfort to the enemy. The overt acts in one recent case consisted of the accused’s furnishing food, lodging, transportation, and employment to his son. Certainly, these acts of parental solicitude are not criminal. However, the fact the son was a German saboteur, known as such to his father who had expressed his admiration for the Nazis and antipathy towards the United States, in addition to these overt acts, were held to constitute sufficient basis to sustain a conviction for treason. We think the court did not err in its ruling upon this point.

Issue

The court instructed the jury at length upon the defense that the criminal act was not committed voluntarily but was the result of coercion, compulsion, or necessity. The instruction included the statement that in order to excuse a criminal act on the ground of coercion, compulsion, or necessity, one must have acted under the apprehension of immediate and impending death or of serious and immediate bodily harm. Fear of injury to one’s property or remote bodily harm do not excuse an offense. . . . The charge was a correct statement of the law upon this subject.

Appellant seriously contends that however correct the instruction might be in an ordinary case where a person accused of crime committed in his own country claims to have been coerced by an individual, the instruction of the court was in error particularly in its requirement of apprehension of immediate and impending death, or of immediate bodily harm, in a case where the accused person was in an enemy country, unable to get protection from the United States, and where the compulsion is on the part of the enemy government itself. The contention is that under these circumstances, the requirement of “immediacy” in the court’s instructions was error. . . . We think that under the circumstances here, there was no occasion for departing from the ordinary rules applicable to the defense of duress and coercion.

Reasoning

We know of no rule that would permit one who is under the protection of an enemy to claim immunity from prosecution for treason merely by setting up a claim of mental fear of possible future action on the part of the enemy. We think that the citizen owing allegiance to the United States must manifest a determination to resist commands and orders until such time as he is faced with the alternative of immediate injury or death. Were any other rule to be applied, traitors in the enemy country would by that fact alone be shielded from any requirement of resistance. The person claiming the defense of coercion and duress must be a person whose resistance has brought him to the last ditch.

In support of this defense of coercion, appellant testified that one Takano, her civilian superior, informed her that she was “to take army orders . . . you know what the consequences are. . . .” She undertook to give this statement significance by testimony as to atrocities inflicted by the Japanese upon certain internees and prisoners of war who disobeyed military orders. The testimony relating to the statement of Takano is the only evidence in the record that would appear to support the giving of an instruction with respect to duress or coercion. Appellant testified that she was not forced to take her position at Radio Tokyo and said that she did not broadcast because of any actual physical coercion or threats thereof. The only qualification of this testimony was the statement of Takano, which she testified was made to her before she began her broadcasting activities. She testified that she was not mistreated by the Japanese police. She performed her duties as script writer and announcer for the Zero Hour from November 1943 until August 1945. During this period, she had pay raises, she was allowed the usual American holidays, and occasionally, she absented herself from the broadcasting for considerable periods of time. These absences did not result in any immediate or drastic measures from her employers. On those occasions, she ignored verbal and written demands to return to work and did so with impunity and only returned to work when a Japanese official called upon her. There is no evidence of any determined refusal on her part that might have provoked coercion or brought about immediate and actual danger to her. In other words, there is no evidence that the appellant ever so conducted herself as to bring about a demonstration that death or serious and immediate bodily harm was to be apprehended for a refusal.

Appellant was permitted to introduce a vast amount of testimony that she says was in support of her claim that she operated in fear and under apprehension of harm to herself. Thus, she testified that during her stay in Japan after war began, she was interrogated by the police and was kept under constant surveillance by them. Her living quarters were searched by the police, and she was required to obtain permission to move from place to place. She asked to be interned, but this was denied her. She also testified that her neighbors, other civilians, were suspicious of her; that she was under fear of mob violence from the Japanese populace. In addition, there was received evidence of atrocities practiced on the prisoners of war by the Japanese and evidence that for refusal by prisoners of war to obey orders the penalty of death was inflicted. Other witnesses called by appellant testified to instances in which guards killed prisoners in cold blood and tortured and beat others. Some prisoners of war had been compelled by threats of death or other violence to participate in the operation of the Zero Hour broadcast. In general, these experiences relating to such prisoners and to other victims of atrocities were communicated to the appellant.

Holding

In our opinion, the instructions of the court contained on the whole an adequate statement of the law relating to duress and coercion, and they were in our opinion as favorable to appellant as she had the right to demand.

Questions for Discussion

1. According to the prosecution, what were the defendant’s overt acts of treason, and what was her criminal intent? Does the defendant admit that she possessed a criminal intent?

2. Did the defendant act in response to duress? Should the duress defense be recognized for acts of treason?

3. What of the argument that the defendant was exercising her right of freedom of expression? Would you convict the defendant in this case?

4. The defendant was sentenced to ten years in prison and a fine of $10,000. Would you have sentenced her to death? In 1977, D’Aquino was pardoned by President Gerald Ford based on evidence that indicates that she was not “Tokyo Rose” and that her broadcasts, in fact, had assisted American troops by alerting them to planned attacks.

CHAPTER SIXTEEN
United States v. Shah, 474 F. Supp. 2d 492 (S.D.N.Y. 2007), Opinion by: Preska, J.

Issue
Defendant Rafiq Sabir is charged as part of a four-count . . . indictment with conspiring to provide, and providing and attempting to provide, “material support or resources” to al Qaeda, in the form of “medical support to wounded jihadists,” in violation of 18 U.S.C. § 2339B. At conferences held on October 30, 2006, and January 17, 2007, the court heard oral argument on Sabir’s motion to dismiss the indictment on the ground that it is unconstitutional to prosecute a doctor under § 2339B for providing medical services.

Facts

In the indictment, which was returned by a Grand Jury on December 6, 2006, Sabir is charged in Counts One and Two. Count One charges a conspiracy to violate § 2339B as follows:

From at least in or about October 2003, up to and including in or about May 2005, in the Southern District of New York and elsewhere . . . RAFIQ SABIR, a/k/a “the Doctor” and others known and unknown, unlawfully and knowingly combined, conspired, confederated and agreed together and with each other, to provide material support or resources, namely personnel, training, and expert advice and assistance, as those terms are defined in Title 18, United States Code, Sections 2339A and 2339B, to a foreign terrorist organization, namely, al Qaeda, which was designated by the Secretary of State as a foreign terrorist organization on October 8, 1999, pursuant to Section 219 of the Immigration and Nationality Act, and was redesignated as such on or about October 5, 2001, and October 2, 2003, to wit, the defendants knowingly agreed to provide (i) one or more individuals (including themselves) to work under al Qaeda’s direction and control and to organize, manage, supervise, and otherwise direct the operation of al Qaeda, (ii) instruction and teaching designed to impart a special skill to further the illegal objectives of al Qaeda, and (iii) advice and assistance derived from scientific, technical, and other specialized knowledge to further the illegal objectives of al Qaeda, to wit, . . . RAFIQ SABIR, a/k/a “the Doctor,” agreed to provide medical support to wounded jihadists, knowing that al Qaeda has engaged and engages in terrorist activity (as defined in section 212(a)(3)(B) of the Immigration and Nationality Act), and that al Qaeda has engaged and engages in terrorism (as defined in section 140(d)(2) of the Foreign Relations Authorization Act, Fiscal Years 1988 and 1989).

Count Two charges a substantive violation of § 2339B as follows:

From at least in or about October 2003, up to and including in or about May 2005, in the Southern District of New York and elsewhere . . . RAFIQ SABIR, a/k/a “the Doctor” . . . unlawfully and knowingly provided, and attempted to provide, material support or resources, namely personnel, training, and expert advice and assistance, as those terms are defined in Title 18, United States Code, Sections 2339A and 2339B, to a foreign terrorist organization, namely, al Qaeda, which was designated by the Secretary of State as a foreign terrorist organization on October 8, 1999, pursuant to Section 219 of the Immigration and Nationality Act, and was redesignated as such on or about October 5, 2001, and October 2, 2003, to wit, the defendant knowingly provided, and attempted to provide, (i) one or more individuals (including themselves) to work under al Qaeda’s direction and control and to organize, manage, supervise, and otherwise direct the operation of al Qaeda, (ii) instruction and teaching designed to impart a special skill to further the illegal objectives of al Qaeda, and (iii) advice and assistance derived from scientific, technical, and other specialized knowledge to further the illegal objectives of al Qaeda, to wit . . . RAFIQ SABIR, a/k/a “the Doctor,” provided and attempted to provide medical support to wounded jihadists, knowing that al Qaeda has engaged and engages in terrorist activity (as defined in section 212(a)(3)(B) of the Immigration and Nationality Act), and that al Qaeda has engaged and engages in terrorism (as defined in section 140(d)(2) of the Foreign Relations Authorization Act, Fiscal Years 1988 and 1989).

In 1996, Congress passed the Antiterrorism and Effective Death Penalty Act. The Act included a new substantive prohibition against the provision of material support or resources to designated foreign terrorist organizations (codified at § 2339B). As amended, it is unlawful to engage in the following conduct:

Whoever knowingly provides material support or resources to a foreign terrorist organization, or attempts or conspires to do so, shall be fined under this title or imprisoned not more than 15 years, or both, and, if the death of any person results, shall be imprisoned for any terms of years or for life.

“‘[M]aterial support or resources’ has the same meaning given that term in section 2339A (including the definitions of ‘training’ and ‘expert advice or assistance’ in that section).” Section 2339A is an antiterrorism law enacted by Congress in 1994 as part of the Violent Crime Control and Law Enforcement Act. The term material support or resources was originally defined as constituting

currency or other financial securities, financial services, lodging, training, safehouses, false documentation or identification, communications equipment, facilities, weapons, lethal substances, explosives, personnel, transportation, and other physical assets, but does not include humanitarian assistance to persons not directly involved in such violations.

In 1996, Congress amended the definition of material support or resources to replace the phrase “but does not include humanitarian assistance to persons not directly involved in such violations” with the phrase “except medicine or religious materials.” Congress intended the term medicine to “be understood to be limited to the medicine itself, and does not include the vast array of medical supplies.”

In December 2004, Congress passed the Intelligence Reform and Terrorism Prevention Act (IRTPA). The IRTPA included amendments to § 2339B, several of which bear on Sabir’s challenge to the statute. First, the IRTPA added “expert advice or assistance” as a type of “material support or resource” and defined it to mean “advice or assistance derived from scientific, technical, or other specified knowledge.” Second, the IRTPA defined personnel, which was previously undefined, to mean the provision of “[one] or more individuals (who may be or include himself) to work under [a foreign] terrorist organization’s direction or control or to organize, manage, supervise, or otherwise direct the operation of that organization.” In defining personnel, Congress excluded from its scope “[i]ndividuals who act entirely independently of the foreign terrorist organization to advance its goals or objectives. . . .” Finally, the IRTPA clarified the degree of knowledge required to violate § 2339B as follows: “To violate [§ 2339B(a)(1)], a person must have knowledge that the organization is a designated terrorist organization . . . that the organization has engaged or engages in terrorist activity . . . or that the organization has engaged or engages in terrorism.”

Reasoning

Sabir contends that the indictment is unconstitutional and should be dismissed because § 2339B deprives him of his right to practice medicine. Specifically, Sabir asserts that § 2339B “does not sufficiently identify the prohibited conduct so that [Sabir] in his profession and practice as a medical doctor, could know, what if any of his conduct as it relates to the practice of medicine would violate the statue.” The source of the vagueness, according to Sabir, is that § 2339B excludes “medicine” from the itemized list of the types of “material support or resources” defined in § 2339A(b)(1), and the plain-language definition of a doctor is someone who is qualified or licensed to practice medicine. In other words, according to Sabir, “medicine” is inextricably intertwined with “doctor,” and thus, he had no way of knowing in advance what conduct would subject him to prosecution under § 2339B.

The Fifth Amendment to the Constitution of the United States guarantees that “[n]o person shall . . . be deprived of life, liberty, or property without due process of law.” “The vagueness doctrine is a component of the right to due process.” A statute can run afoul of the vagueness doctrine on two grounds. “First, if it fails to provide people of ordinary intelligence a reasonable opportunity to understand what conduct it prohibits. Second, if it authorizes or even encourages arbitrary and discriminatory enforcement.” Accordingly, the court must determine whether the statute gives adequate notice of its criminal prohibition and whether it creates a threat of arbitrary law enforcement.

An analysis of the statutory text in question demonstrates that Sabir’s reliance on the exclusion of the term medicine from the itemized list of the types of “material support or resources” is misplaced. In § 2339B, Congress chose to exclude from prosecution persons who provide “medicine” to a designated foreign terrorist organization knowing that said organization engages in terrorism or terrorist activity. However, Congress did not exclude from prosecution persons who provide “medical support” to such organizations with that knowledge.

Sabir contends that the court should not draw this distinction because “medicine to the plain and ordinary person means the provision of medical services.” (Edward Wilford, counsel for Sabir: “How do you differentiate the giving of medicine from what medicine is[?]” . . . Mr. Wilford: “It says ‘medicine.’ I’ve taken the broader step of including medical services, because it’s our position you can’t separate out medical services from medicine. Medicine in a vacuum means nothing.”). Sabir’s argument is erroneous because it completely overlooks, and is inconsistent with, the statute’s carefully calibrated reach based on the detailed definitions of, among other terms, expert advice or assistance and personnel. The definition of words in isolation . . . is not necessarily controlling in statutory construction. A word in a statute may or may not extend to the outer limits of its definitional possibilities. Interpretation of a word or phrase depends upon reading the whole statutory text, considering the purpose and context of the statute, and consulting any precedents or authorities that inform the analysis. The definitions of expert advice or assistance and personnel do not specifically exempt doctors from their coverage. Cf. United States v. Sattar, 314 F. Supp. 2d 279, 299 (S.D.N.Y. 2004) (“Sattar II” rejecting a similar argument made by an attorney being prosecuted for violating § 2339A: “[Lynne] Stewart argues that even if the terms of Section 2339A literally reach the conduct charged, it should not cover the conduct of lawyers. . . . But there is nothing in the text of the statute, indeed in any source, that indicates that lawyers are exempt from the coverage of this statute.”). Moreover, any reasonable doctor would be on notice from the plain language of the statute that conspiring to provide, or providing or attempting to provide, “medical support to wounded jihadists” under the direction and control of al Qaeda, knowing that al Qaeda engages in terrorism or terrorist activity, would constitute the provision of “expert advice or assistance”—”advice or assistance derived from scientific, technical, or other specified knowledge”—and “personnel”—”[one] or more individuals (who may be or include himself) to work under [a foreign] terrorist organization’s direction or control.”

Section 2339B does not deprive Sabir the right to practice medicine. It is not beyond the power of Congress to prohibit the provision of medical services by a doctor working under the control or direction of a terrorist organization. Cf. Sattar II, 314 F. Supp. 2d at 302 (“Lawyers . . . are not immune from criminal liability arising out of offenses committed while representing clients, and indeed defense counsel conceded at argument that lawyers have no license to violate generally applicable criminal laws.”). To the extent Sabir contends that Congress should not distinguish between a “doctor” and “medicine,” that is not an argument for this forum. (Mr. Wilford: “How do you separate a doctor from medicine? The Court: They just did. Congress is entitled to do that. Mr. Wilford: But Congress can be wrong. The Court: Oh, that’s not my job. Mr. Wilford: Yes, it is. The Court: Congress writes the statutes. If you and I think that they’re stupid, ill-conceived, anything like that, and that Congress is wrong, that’s not our job here. Mr. Wilford: Your Honor, I used ‘wrong’ colloquially. If the statute is unconstitutional, that’s where the Court comes in.”). Sabir is not charged merely for being a doctor or for performing medical services. Here, Sabir is alleged essentially to have volunteered as a medic for the al Qaeda military, offering to make himself available specifically to attend to the wounds of injured fighters. Much as a military force needs weapons, ammunition, trucks, food, and shelter, it needs medical personnel to tend to its wounded. Thus, applied to the conduct alleged against Sabir in the indictment, § 2339B is not unconstitutionally vague.

At oral argument, counsel for Sabir posited two hypotheticals in support of the assertion that the statute is unconstitutionally vague. The court treats these examples as part of Sabir’s assertion that § 2339B is facially vague. First, counsel for Sabir contended that a doctor who happens to treat a wounded person while working at a hospital when the person is brought in for treatment, and it later turns out that the person was a jihadist, would be subject to prosecution, under the Government’s view of § 2339B. Second, counsel for Sabir asserted that a nongovernmental organization (NGO) that provided medical services, such as “Doctors Without Borders/Medicins Sans Frontieres,” would be subject to prosecution, under the Government’s view of § 2339B.

These hypotheticals are without merit because in both examples a reasonable doctor would understand that he could not be subject to prosecution under § 2339B. Neither the doctor in the first hypothetical who treats a terrorist by random chance nor the doctor for the NGO in the second hypothetical who treats a terrorist in connection with an NGO’s work is acting under the “direction or control” of a designated foreign terrorist organization knowing that said organization engages in terrorism or terrorist activity. To the contrary, the doctors in these hypotheticals would constitute “[i]ndividuals . . . act[ing] entirely independently of [a] foreign terrorist organization” and would not be “considered to be working under [a] foreign terrorist organization’s direction and control.” Accordingly, the Government represented that the doctors in these hypotheticals would not be prosecuted under § 2339B. (Statement of Karl Metzner, Assistant United States Attorney: “[T]he concern about Doctors Without Borders and all that is ill-founded because of the definition of personnel. The government is required to prove that Dr. Sabir worked or agreed to work under the terrorist organization’s direction or control before he can be convicted under this statute. That eliminates the nongovernmental organizations and others who provide assistance on their own.”)

Holding

Accordingly, the plain language of the defined terms in § 2339A provides constitutionally sufficient precision about the scope of the activity prohibited so that anyone of ordinary intelligence, including Sabir as a doctor, would understand that agreeing “to provide medical support to wounded jihadists,” under the direction and control of al Qaeda, knowing that al Qaeda has engaged and engages in terrorism or terrorist activity, would be prohibited. The level of detail in § 2339B and its defined terms also precludes the conclusion that the Government will enforce the statute arbitrarily or discriminatorily. For the reasons set out above, Sabir’s motion to dismiss the indictment is denied.

CHAPTER SIXTEEN

Did the defendants provide material support to terrorist organizations?

United States v. Khan, 309 F. Supp. 2d 789 (E.D. Va. 2004), Opinion by: Brinkeman, J.

This case came on for trial by the court beginning February 9, 2004, on an indictment against defendants Masoud Khan, Seifullah Chapman, Hammad Abdur-Raheem, and Caliph Basha Ibn Abdur-Raheem (hereinafter Caliph Basha). The indictment charged these four defendants, co-defendants who entered guilty pleas, and unnamed, unindicted co-conspirators with thirty-two counts. The superseding indictment alleged against these four defendants conspiracy, conspiracy to levy war against the United States, conspiracy to provide material support to al Qaeda, conspiracy to contribute services to the Taliban, conspiracy to contribute material support to Lashkar-e-Taiba (LET), commencing an expedition against a friendly nation, conspiracy to possess and use firearms in connection with a crime of violence, receipt of ammunition with cause to believe a felony will be committed therewith, and use and possession of firearms in connection with a crime of violence. Co-defendants Randall Royer, Ibrahim Al-Hamdi, Yong Kwon, Mohammed Aatique, Donald Surratt, and Mahmoud Hasan entered into plea agreements and pled guilty to various counts in the indictment.
The factual allegations in the indictment focus on the defendants’ involvement in activities starting in January 2000 and continuing through June 2003, which the government maintained constituted preparation for violent jihad overseas against nations with whom the United States was at peace and providing material support to terrorist organizations. The indictment alleges that the preparations culminated in Khan and other co-conspirators attending a terrorist and jihad training camp after September 11, 2001, with the intent to proceed to Afghanistan and fight for the Taliban and al Qaeda against United States troops. The indictment further alleges that Royer and Al-Hamdi had participated in attacks on Indian forces in the disputed Kashmir region that Pakistan claims rightfully belongs should be part of Pakistan. . . .

Issue

The majority of the facts in this case are not in dispute. Rather, the parties differ dramatically as to the interpretation to be placed on the facts. More specifically, the government contends that the three defendants on trial shared extremist views of Islam with the others indicted in this case, which led them to prepare for violent physical jihad themselves or to prepare others for violent jihad directed at nations with whom the United States is at peace and, ultimately, at the United States.

Defendant Chapman counters that he is a moderate Muslim with no interest in violent jihad against any country. He argues that his possession of weapons was lawful and for legitimate recreational purposes, that he played paintball with other named co-conspirators for physical exercise, that he did not know the LET camp he and others visited in Pakistan trained persons for violent jihad, and that he had no intention himself of fighting India or any other nation and no intention of helping others engage in such fighting. Defendant Abdur-Raheem similarly argues that his possession of firearms, his training co-conspirators about the safety and maintenance of their firearms, and his participation in paintball were for purely recreational purposes. He disavows knowing the intention of other paintball players to use the game as a preparation for violent jihad. He also argues that he was never a part of any of the conspiracies. Defendant Khan argues that he was not a part of the paintball group and that his trip to Pakistan was for the purpose of settling a family legal problem. He argues that the time he spent at the LET camp was purely recreational, and he disavows any intention to go to Afghanistan to fight on behalf of the Taliban against the United States.

Facts

It is uncontested that Nabil Gharbieh came up with the idea of playing paintball. He and Kwon both testified that in early January 2000 after dining with Al-Timimi, the two of them discussed setting up a paintball group as a way of doing jihad. Jihad literally means a struggle, which may range from exercising self-discipline, such as controlling one’s appetite, to violent combat against perceived enemies of Islam. Gharbieh, whom the court found to be a very credible witness, testified clearly that in early 2000, the war in Chechnya was a very “hot topic” among Muslims and was regularly discussed in the mosques and on Arabic satellite television. When he and Kwon discussed setting up paintball as a vehicle for jihad, their intention was to prepare for physical jihad in the sense of physical preparation for possible combat. They relied upon the Koran’s teaching that Muslims must be proficient in the use of the crossbow, horseback riding, and swimming for their view about the requirement of being physically prepared for combat.

By early summer, the paintball games were a regular occurrence every other weekend. Initially played at public courses, the games were moved to private farm land in Spotsylvania County. Because Abdur-Raheem, Chapman, and Surratt had prior military experience, they were asked to lead the paintball teams and train the players to improve their game. Although the defendants have tried to portray the paintball exercises as innocent fun, the court concludes that for the defendants and their co- conspirators, these games were viewed as not just an opportunity for outdoor exercise, fellowship, and an opportunity to improve self-defense skills, but also as preparation for real combat. The court bases this conclusion on the following facts.

The witnesses consistently testified that violent jihad in Chechnya was actively discussed by the paintballers. The players shared videotapes of war, and their paintball Web site, which was password protected, was used to disseminate information about jihad. To improve their paintball skills, the group asked those with military experience, Surratt, Abdur-Raheem, and Chapman, to lead drills. Both Abdur-Raheem and Chapman testified that they did lead these exercises. The first paintball season ended in late October 2000. The second season began in spring 2001 and ended as of September 11, 2001.

The fighting in Chechnya was discussed on the paintball field constantly. Some players such as Al-Hamdi openly discussed wanting to go to Chechnya to fight. Royer encouraged Al-Hamdi and described paintball as a means for helping them prepare to fight. Thompson described Chapman as saying that paintball would enable them to fight but was not sufficient to qualify a person to fight overseas. Thompson also testified that Chapman once described paintball as a stepping stone to real training, and Abdur-Raheem said similar things about paintball—that it had application to real fighting but was not equivalent to it. One time, Chapman e-mailed pages from a military training manual to the players, then asked if they had memorized the pages. Abdur-Raheem and Chapman taught flanking maneuvers and land navigation. Warm-ups included military-like calisthenics including duck walks and push-ups, with physical punishment such as pushing a car in neutral for those coming late. Chapman enforced the punishment.

Aatique testified that he understood a purpose of the paintball games was to get military training for jihad and that Kwon and Al-Hamdi specifically told him they were training for jihad. He learned on the paintball field that Al-Hamdi planned to go to a Pakistan camp to fight in Kashmir and ultimately die shaheed (a martyr in combat).

The defendants argue that their involvement in paintball was completely innocent. They called Jessica Sparks, an expert on the game of paintball, who explained that all the military-type tactics are just part of the game. Sparks described the physical rigors of the game, the need to do warm-ups, and the regular use of drills such as flanking. . . . On rebuttal, the government called Major David Laden, responsible for basic training at the United States Marine Corps base at Quantico, Virginia, who confirmed that starting in 1999, the Marine Corps used paintball as part of its training program. . . . Based on the totality of the evidence, the court finds that the paintball exercises were an integral part of many of the conspiracies charged in this case, as they were treated as part of training for violent jihad.

As with their participation in paintball, the issue as to what the defendants knew and intended with respect to their involvement with Lashkar-e-Taiba is also disputed. Markaz Dawa Wa’al Irshad was founded to organize Pakistani Muslims to conduct violent jihad against Russians in Afghanistan. Eventually, it divided into separate sections. The military wing, known in this case as LET, during the 1999 to 2003 period was primarily focused on defeating India’s influence in Kashmir. The nature of LET is critical to this case because seven of the persons named in the indictment, including Chapman and Khan, spent time at LET camps in Pakistan.

Al-Hamdi, Aatique, Hasan, and Kwon testified about the posters they saw at the LET office in Lahore. One poster included the LET flag, along with a rifle firing through a burning balloon marked with the Indian flag, and balloons marked with American and Israeli flags next to it. The text reads, “Yesterday we saw Russia disintegrate, then India, next we see America and Israel burning.” Another poster shows the LET flag flying, a boot on an American flag, and the United States Capitol in flames. Another shows an LET flag and a soldier with an LET patch on his shoulder firing a rifle at burning Indian, American, and Israeli flags.

Kwon testified that after September 11, he organized a meeting at the urging of Al-Timimi to address how Muslims could protect themselves and invited only those brothers who had participated in paintball training and owned weapons. Attendees at this September 16, 2001, meeting included Kwon, Al-Timimi, Royer, Aatique, Hasan, Caliph Basha, Gharbieh, Khan, and Abdur-Raheem. Chapman was in an LET camp at that time.

The Government presented testimony about this meeting from Gharbieh, Aatique, Hasan, and Kwon. . . . At the beginning of the meeting, Al-Timimi told the attendees that the gathering was an “amana,” meaning that it was a trust that should be kept secret. The secrecy was underscored by having the window blinds drawn and the phones disconnected from the wall. . . .

At the meeting, Al-Timimi stated that the September 11 attacks were justified and that the end of time battle had begun. He said that America was at war with Islam and that the attendees should leave the United States. The preferred option was to heed the call of Mullah Omar, leader of the Taliban, to participate in the defense of Muslims in Afghanistan and fight against United States troops that were expected to invade in pursuit of al Qaeda. As support for this proposition, Al-Timimi cited fatwas, or religious rulings, that called on Muslims to defend Afghanistan against impending American military action. The other option presented to the attendees was to make hijrah, that is, to relocate their families to a Muslim country. Royer said that anyone who wanted to fight in Afghanistan would first need to participate in military training, that the LET camps in Pakistan were a good place to receive that training, and that Royer could facilitate their entry to the LET camps. . . . During their time at LET, Khan, Hasan, and Kwon traveled through several different camps and received training on commando tactics and weapons. Aatique saw Khan fire an antiaircraft gun, and Hasan and Kwon testified that both they and Khan fired an AK-47, an antiaircraft gun, and a rocket-propelled grenade. . . .

Chapman purchased an AA5 OR-2 airborne video system, which included a camera and transmitter that can be installed in a model airplane and will transmit video images back to a receiver from as far away as 5 miles. The range can be extended to 15 miles with use of an amplifier, which was included in the system. In December 2002, Khan purchased from Vesta Technologies an MP-1000SYS airplane control module. According to the testimony of Cindy Reish, general manager of Vesta Technologies, and the documents regarding the transaction maintained by that company (G Ex. 2C2a), the MP-1000SYS is a stability and control computer that can be programmed to fly an airplane with a 10-to-12-foot wingspan using Global Positioning System (GPS) coordinates. The unit controls altitude, speed, and navigation to programmed waypoints and can also be programmed to turn a video camera on and off when the airplane reaches certain locations. The majority of Vesta’s customers for this technology are universities and the government, including NASA and the military. Common applications of the technology are using model airplanes equipped with video devices to monitor forest fires, property boundaries, gas lines, or livestock in remote or inaccessible areas.

Reasoning

The essential elements of a conspiracy charged are (1) an agreement by two or more persons to perform some illegal act, (2) willing participation by the defendant, and (3) an overt act in furtherance of the conspiracy.

Respectively, Counts 2, 3, and 4 charge Khan with conspiracy to levy war against the United States, conspiracy to provide material support to al Qaeda, and conspiracy to contribute services to the Taliban. The factual allegations supporting all three counts are that after the attacks of September 11, 2001, Khan joined a conspiracy to fight on behalf of the Taliban in Afghanistan against an expected invasion by United States forces pursuing al Qaeda and Osama bin Laden.

The elements of Count 3 are: (1) a conspiracy; (2) to knowingly provide material support or resources to a foreign terrorist organization; (3) within the United States or subject to the jurisdiction of the United States. The elements of Count 4 are: (1) a conspiracy, (2) to willfully make or receive any contribution of funds, goods, or services, to or for the benefit of the Taliban. Contributing services to the Taliban has been prohibited since July 4, 1999, and al Qaeda has been designated a foreign terrorist organization since October 9, 1999.

As we have found, the government’s evidence establishes beyond a reasonable doubt that on September 16, 2001, Ali Al-Timimi urged the attendees at the meeting at Kwon’s house to heed the call of Mullah Omar for all Muslims to help defend the Taliban. After the meeting, Khan heeded this advice and agreed with the three co-conspirators to travel to LET to obtain training with the object of fighting in Afghanistan. Fighting on behalf of the Taliban clearly constitutes providing services to that group. By September 16, 2001, it was clear that the fight for which Mullah Omar was bracing would be against United States forces and that any fighting in defense of the Taliban would be against United States troops. The parties have stipulated to this fact, witnesses have testified that they were aware of it, and we take judicial notice of it. Although Khan never succeeded in reaching Afghanistan and therefore never actually contributed his services to the Taliban, the testimony of multiple witnesses was that after the September 16 meeting, Khan intended to fight in Afghanistan, and he took concrete steps with co-conspirators to pursue that goal. This evidence establishes beyond a reasonable doubt that Khan is guilty of Counts 2 and 4.

To be guilty of Count 3, Khan must have intended to provide material support to al Qaeda. The testimony of co-conspirators who attended the September 16 meeting was that Khan was heeding the call of Mullah Omar to fight on behalf of an Islamic nation established in Afghanistan. Although the parties have stipulated that the Taliban was protecting al Qaeda and bin Laden at that time, we find no direct evidence that Khan intended to provide material support to al Qaeda. Although the law prohibits “any contribution of funds, goods, and services, to or for the benefit of the Taliban,” the law prohibiting aid to al Qaeda is narrower, prohibiting only “material support or resources” directly to that organization. 18 U.S.C. § 2339B. Material support or resources is defined by statute as “currency or monetary instruments or financial securities, financial services, lodging, training, expert advice or assistance, safehouses, false documentation or identification, communications equipment, facilities, weapons, lethal substances, explosives, personnel, transportation, and other physical assets, except medicine or religious materials.” Although Khan’s fighting on behalf of al Qaeda’s protector, the Taliban, would certainly benefit al Qaeda, such assistance does not fit the statutory definition of material support or resources. Accordingly, we find Khan not guilty of Count 3.

The elements of Count 5, conspiracy to provide material support to LET, are: (1) a conspiracy; (2) to provide material support or resources or conceal or disguise the nature, location, source, or ownership of material support or resources; (3) knowing or intending that they are to be used in preparation for, or in carrying out, a violation of Title 18 U.S.C. § 956. Title 18 U.S.C. § 956 prohibits (1) conspiring within the United States, with one or more other persons, regardless of where such other person or persons are located; (2) to commit at any place outside the United States an act that would constitute the offense of murder, kidnapping, or maiming if committed in the special maritime and territorial jurisdiction of the United States, or to damage or destroy specific property situated within a foreign country and belonging to a foreign government or to any political subdivision thereof with which the United States is at peace, or any railroad, canal, bridge, airport, airfield, or other public utility, public conveyance, or public structure, or any religious, educational, or cultural property so situated; (3) an overt act within the United States in furtherance of the conspiracy.

We find ample evidence that LET was engaged in a conspiracy under 18 U.S.C. § 956 to commit crimes of violence and damage property in India, a foreign country with which the United States was at peace. Such evidence includes the Taiba bulletins published by LET taking credit for attacks on troops and civilian targets in India, as well as the news accounts of those attacks that several co-conspirators testified that they read. . . .

Khan and Chapman conspired to provide, and actually provided, model airplane video and navigation equipment to LET. . . . Such equipment fits the definition of material support cited above as both communications equipment and physical assets. The evidence also shows that the paintball leaders, including Chapman and Abdur-Raheem, conspired to provide material support to LET in the form of “personnel.” Although defendants have repeatedly argued that attending an LET training camp does not constitute providing personnel to that organization . . . we do not find that argument applicable, given the facts of this case.

In Humanitarian Law Project v. United States, 352 F.3d 382 (9th Cir. 2003), the Ninth Circuit found the term personnel, as used in 18 U.S.C. § 2339A, unconstitutionally vague because it could be construed to prohibit protected speech on behalf of a designated terrorist organization. To cure this objection, the Department of Justice has established a policy that a person may be prosecuted under § 2339A if and only if that person has knowingly provided that organization with one or more individuals to work under the organization’s direction or control. Because we read criminal statutes narrowly to avoid constitutional infirmities, we find that the statute as applied to this case does not implicate First Amendment concerns at all. The conspiracy alleged in Count 5 was not to provide “personnel” who would speak on behalf of LET, or provide moral support, or simply receive training, but to provide personnel who, after receiving training, would serve that organization as soldiers, recruiters, and procurers of supplies. Indeed, the evidence shows that the conspirators did much more than just receive training from LET—they returned to the United States, recruited co-conspirators, and purchased technology for LET to use in its attacks on India. Although there is no evidence that Abdur-Raheem participated in Chapman and Khan’s technology transfers, his role in the paintball group with co-conspirators Chapman and Al-Hamdi, who did more than just train with LET, coupled with Abdur-Raheem’s stated intent to help militant Muslims fighting against India, proves his participation in the conspiracy to provide material support to LET. . . . We find beyond a reasonable doubt that Khan, Chapman, and Abdur-Raheem are guilty of Count 5.

Holding

For the above stated reasons, we find defendants Khan, Chapman, and Abdur-Raheem guilty. . . .

Questions for Discussion

1.
What facts supported the charges that the defendants conspired to provide material support to the Taliban and LET? Why were the defendants acquitted of providing material assistance to al Qaeda?

2.
Discuss the importance of the paintball games for the prosecution’s case. What is the significance of the meeting held on September 16, 2001?

3.
Do you believe that these defendants should be convicted despite the fact that there is no evidence that they engaged in acts of terrorism? Why should America be interested in whether the defendants plan to attack a country other than the United States, in this case India? What actual harm resulted from the defendants’ actions?
4.
Does attending a terrorist training camp materially assist a terrorist organization?

CHAPTER SIXTEEN
INTERNATIONAL TERRORIST CONVENTIONS

1.
The September 11 Attacks. On September 11, 2001, nineteen foreign nationals, functioning as separate terrorist teams, boarded and took control of four civilian aircraft. Two planes crashed into the twin towers of the World Trade Center in New York and a third careened into the Pentagon in Arlington, Virginia. The passengers on the fourth plane, realizing that the hijackers were intent on directing the plane into yet another government building, bravely resisted the hijackers, who responded by sending the plane spiraling into a Pennsylvania field. The terrorists’ kamikaze attacks transformed the three aircraft and the 200,000 pounds of jet fuel into weapons of mass destruction and led to the death of roughly 3,000 people in the World Trade Center and hundreds of others at the Pentagon. Osama bin Laden, the leader of the al Qaeda terrorist organization, praised this as “good terror” and warned that the “battle has been moved inside America.” He went on to proclaim that every American constituted the enemy and was to be killed.

    The “suicide bombing” of September 11, 2001, ushered in what experts term “the new terrorism.” This is characterized by religiously motivated groups who believe that the world must be destroyed in order to be saved from the “sex, drugs, and rock-and-roll” of American culture. The fear is that these terrorists may resort to the use of weapons of mass destruction.

    The international community has been slow to respond to the threat of terrorism. The assassination of King Alexander I of Yugoslavia and Mr. Louis Barthou, Foreign Minister of France, on October 1, 1934, led the League of Nations (the early version of the United Nations) to formulate the 1937 Convention for the Prevention and Punishment of Terrorism. This required states to punish attacks committed on their territory against another country’s leaders and officials. States that failed to prosecute the perpetrators were to send (extradite) the offenders to trial in the victim’s state of nationality.

    The international community failed to take action against terrorism until jolted into action by a series of attacks on airliners that threatened commercial air transportation. This led to two conventions, the Tokyo Convention on Offenses and Certain Other Acts Committed on Board Aircraft (1963) and the Montreal Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation (1971), which required states to either prosecute or extradite individuals for trial who committed crimes of violence aboard aircraft or who intentionally destroyed key components of the aircraft. Most importantly, states agreed in the Hague Convention for the Suppression of Unlawful Seizure of Aircraft of 1970 to prosecute or send air hijackers to trial in nations claiming jurisdiction, including the state in which the plane was registered.

    The next step was a series of treaties addressing other types of terrorism. Nations are bound to follow only the treaties that they agree to sign and make part of their own law. The United States has signed all of these counterterrorist agreements:

Convention on the Prevention and Punishment of Crimes Against Internationally Protected Persons, Including Diplomatic Agents (1973). This protects Heads of State and other officials against attacks and requires states to prosecute assailants or to extradite them for trial in the victim’s state of nationality.

International Convention Against the Taking of Hostages (1979). States are to punish or extradite for trial any person who seizes or detains and threatens to kill, injure, or continue to detain any individual in order to compel a nation or international organization to perform or fail to perform any act as a condition of the release of a hostage.

International Convention for the Suppression of Terrorist Bombing (1989). The treaty requires a nation to punish an individual who intentionally delivers or detonates an explosive or other device into or against a government facility, public transportation system, or infrastructure facility with the intent to cause death or serious bodily injury or extensive destruction. Offenders are to be prosecuted or extradited for trial in the victim’s state of nationality.

Convention for the Suppression of the Financing of Terrorism (1989). This agreement obligates nations to prevent and to punish individuals who transmit money to terrorists across international borders.

    The next conventions to be adopted will likely address the prevention and punishment of nuclear terrorism. A recent United Nations agreement urges nations to prevent and to punish incitement to terrorism.Efforts over the past decade to formulate a comprehensive treaty on terrorism that obligates all states to prevent, to punish, and to cooperate in combating terrorist acts and organizations have proven unsuccessful. Such a treaty, for instance, might require states to refuse to permit terrorist groups to operate in their country or to establish bank accounts and might obligate states to adopt laws punishing terrorism and incitement to terrorism. The main obstacle to a comprehensive treaty is the disagreement between nations that view terrorism as a universal evil and nations that argue that terrorism is justified to resist the domination of powerful countries. The Hostage Convention, in fact, provides that the treaty shall not apply to an act of hostage taking committed in conflicts in which “peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination.” Does the cause for which people are fighting justify the resort to terrorism? Another division is that some nations in the developing world believe that the terrorism carried out by big and powerful states in waging wars is far more serious than terrorism carried out by individual terrorists. Is terrorism a tactic that is employed by individuals, groups, and governments?

