
Chapter 16: Crimes Against the State 
 
 
Chapter Overview: 
 
Treason, sedition, sabotage, espionage, and terrorism are all considered crimes against the state 
and are punishable under federal law. State governments have also adopted varying degrees 
legislation with regard to these crimes. In the main, however, these crimes are prosecuted under 
federal law. This chapter of the supplement will define these crimes and include Florida statutes 
that are relevant to each. It will also include a Supreme Court case that originated in Florida and 
examines the application of terrorism laws. 
 
I. Treason 
 
Section Introduction: A person commits treason by his or her involvement in an attack on the 
country by either levying war or aiding the enemies of the state. Below are the Florida statutes 
which define the elements of treason. 
 
Florida Statute, sec. 876.32 – Treason 
 

Treason against the state shall consist only in levying war against the same, or in adhering 
to the enemies thereof, or giving them aid and comfort. Whoever commits treason 
against this state shall be guilty of a felony of the first degree, punishable as provided in 
sec. 775.082, sec. 775.083, or sec. 775.084. 

 
Florida Statute, sec. 876.33 - Misprision of treason 
 

Whoever having knowledge of the commission of treason conceals the same and does 
not, as soon as may be, disclose and make known such treason to the Governor or one 
of the justices of the Supreme Court or a judge of the circuit court, shall be judged 
guilty of the offense of misprision of treason, a felony of the third degree, punishable as 
provided in sec. 775.082, sec. 775.083, or sec. 775.084. 

 
Florida Statute, sec. 932.50 - Evidence necessary in treason 
 

No person shall be convicted of treason except by the testimony of two lawful 
witnesses to the same overt act of treason for which the person is prosecuted, unless 
he or she confesses the same in open court. 

 
II. Sedition 

Section Introduction: An act of sedition is a communication intended to further the cause of 
hatred and contempt of the government. The following statutes are relevant to understanding the 
criminal nature of seditious behavior. 
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Florida Statute, sec. 876.03 - Unlawful assembly for purposes of anarchy, 
communism, or other specified doctrines 
 
Whenever two or more persons assemble for the purpose of promoting, advocating, or teaching 
the doctrine of criminal anarchy, criminal Communism, criminal Naziism or criminal Fascism, 
as defined in sec. 876.01 of this law, such an assembly or organization is unlawful, and every 
person voluntarily participating therein by his or her presence, aid, or instigation shall be guilty 
of a felony of the second degree, punishable as provided in sec. 775.082, sec. 775.083, or sec. 
775.084. 
 
Florida Statute, sec. 876.36 - Inciting insurrection 
 
If any person shall incite an insurrection or sedition amongst any portion or class of the 
population of this state, or shall attempt by writing, speaking, or by any other means to incite 
such insurrection or sedition, the person so offending shall be guilty of a felony of the second 
degree, punishable as provided in sec. 775.082, sec. 775.083, or sec. 775.084. 
 
Florida Statute, sec. 876.02 - Criminal anarchy, Communism, and other specified 
doctrines; prohibitions 
 
Any person who: 

(1) By word of mouth or writing advocates, advises, or teaches the duty, necessity, or 
propriety of overthrowing or overturning existing forms of constitutional government by 
force or violence; of disobeying or sabotaging or hindering the carrying out of the laws, 
orders, or decrees of duly constituted civil, naval, or military authorities; or by the 
assassination of officials of the Government of the United States or of the state, or by 
any unlawful means or under the guidance of, or in collaboration with, officials, agents, 
or representatives of a foreign state or an international revolutionary party or group; or 

 
(2) Prints, publishes, edits, issues, or knowingly circulates, sells, distributes, or 
publicly displays any book, paper, document, or written or printed matter in any form, 
containing or advocating, advising, or teaching the doctrine that constitutional 
government should be overthrown by force, violence, or any unlawful means; or 
 
(3) Openly, willfully and deliberately urges, advocates, or justifies by word of mouth 
or writing the assassination or unlawful killing or assaulting of any official of the 
Government of the United States or of this state because of his or her official character, 
or any other crime, with intent to teach, spread, or advocate the propriety of the 
doctrines of criminal anarchy, criminal Communism, criminal Naziism, or criminal 
Fascism; or  
 
(4) Organizes or helps to organize or becomes a member of any society, group, or 
assembly of persons formed to teach or advocate such doctrines; or 
 
(5) Becomes a member of, associated with or promotes the interest of any criminal 
anarchistic, Communistic, Naziistic or Fascistic organization, or helps to organize or 
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becomes a member of or affiliated with any subsidiary organization or associated group 
of persons who advocates, teaches, or advises the principles of criminal anarchy, 
criminal Communism, criminal Naziism or criminal Fascism; shall be guilty of a 
felony of the second degree, punishable as provided in sec. 775.082, sec. 775.083, or 
sec. 775.084. 

 
Florida Statute, sec. 876.23 - Subversive activities unlawful; penalty 
 

(1) It shall be a felony for any person knowingly and willfully to: 
(a) Commit, attempt to commit, or aid in the commission of any act intended 
to overthrow, destroy, to assist the overthrow or destruction of the 
constitutional form of the Government of the United States, or of the state, or 
any political subdivision of either of them, by revolution, force, violence, or 
other unlawful means; or 
(b) Advocate, abet, advise, or teach by any means any person to commit, attempt 
to commit, or assist in the commission of any such act under such circumstances 
as to constitute a clear and present danger to the security of the United States, or 
of this state, or of any political subdivision of either of them; or 
(c) Conspire with one or more persons to commit any such act; or 
(d) Assist in the formation or participate in the management or to contribute 
to the support of any subversive organization or foreign subversive 
organization knowing said organization to be a subversive organization or a 
foreign subversive organization; or 
(e) Destroy any books, records, or files, or secrete any funds in this state of a 
subversive organization or a foreign subversive organization, knowing said 
organization to be such. 

 
(6) Any person who violates any of the provisions of this section shall be guilty of a 
felony of the second degree, punishable as provided in sec. 775.082, sec. 775.083, or sec. 
775.084. 
 

III. Sabotage 

Section Introduction: If an individual commits a destructive act against the property of the 
government that will hinder the preparedness for national defense, they are guilty of sabotage. 
This crime is punishable by federal statutes, as well as the following Florida statutes. 
 
Florida Statute, sec. 876.34 - Combination to usurp government 
 
If two or more persons shall combine by force to usurp the government of this state, or to 
overturn the same, or interfere forcibly in the administration of the government or any 
department thereof, the person so offending shall be guilty of a felony of the second degree and 
punished as provided in sec. 775.082, sec. 775.083, or sec. 775.084. 
 
Florida Statute, sec. 876.38 - Intentional injury to or interference with property  
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Whoever intentionally destroys, impairs, or injures, or interferes or tampers with, real or personal 
property and such act hinders, delays, or interferes with the preparation of the United States, any 
country with which the United States shall then maintain friendly relations, or any of the states 
for defense or for war, or with the prosecution of war by the United States, is guilty of a life 
felony, punishable as provided in sec. 775.082. 
 
IV. Espionage 
 
Section Introduction: Anyone who engages in the giving of information to a foreign agent for the 
purposes of harming the United States is committing the crime of espionage. The following 
Florida statute is relevant to the criminal proceedings of an espionage case. 
 
Florida Statute, sec. 914.05 - Compelled testimony tending to incriminate witness; 
immunity 
 
The testimony or evidence of a witness who has been ordered by a court of the United States to 
testify or produce evidence regarding treason, sabotage, espionage, or seditious conspiracy 
against the United States, after claiming her or his privilege against self-incrimination, shall not 
subsequently be used against the witness in a criminal prosecution in this state. A witness shall 
not be exempt from prosecution for perjury committed while giving testimony or producing 
evidence under compulsion as provided in this section. 
 
V. Terrorism: 
 
Section Introduction: Terrorism is a federal crime that is divided into two categories: 
international and domestic terrorism. The following statutes define terrorism and explain how 
the state government cooperates with the federal government in prosecuting this offense. 
Following this you will also find a case that demonstrates this cooperation and further explores 
the crime of terrorism. 
 

Florida Statute, sec. 943.03101 - Counter-terrorism coordination 
 
The Legislature finds that with respect to counter-terrorism efforts and initial responses to acts 
of terrorism within or affecting this state, specialized efforts of emergency management that are 
unique to such situations are required and that these efforts intrinsically involve very close 
coordination of federal, state, and local law enforcement agencies with the efforts of all others 
involved in emergency-response efforts. In order to best provide this specialized effort with 
respect to counter-terrorism efforts and responses, the Legislature has determined that such 
efforts should be coordinated by and through the Department of Law Enforcement, working 
closely with the Division of Emergency Management and others involved in preparation against 
acts of terrorism in or affecting this state, and in the initial response to such acts, in accordance 
with the state comprehensive emergency management plan prepared pursuant to sec. 
252.35(2)(a). 
 
Florida Statute, sec. 775.30 - Terrorism; defined 
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As used in the Florida Criminal Code, the term "terrorism" means an activity that: 

(1) (a) Involves a violent act or an act dangerous to human life which is a 
violation of the criminal laws of this state or of the United States; or 
(b) Involves a violation of s. 815.06; and 

 
(2) Is intended to: 

(a) Intimidate, injure, or coerce a civilian population; 
(b) Influence the policy of a government by intimidation or coercion; or 
(c) Affect the conduct of government through destruction of property, 
assassination, murder, kidnapping, or aircraft piracy. 
 

U.S. v. Al-Arian, 329 F.Supp.2d 1294 (M.D.Fla., 2004) 
 
Procedural History: Defendants were charged with assisting terrorist organizations in 
violation of, inter alia, Antiterrorism and Effective Death Penalty Act (AEDPA). 
Government moved for modification of court's ruling, [308 F.Supp.2d 1322], on the scienter 
requirements of statute prohibiting providing material support or resources to designated 
foreign terrorist organizations. 
 
Issue(s): How does this Nation (and its courts) balance an individual's constitutional rights 
against national security and foreign policy interests? 

Facts: This is a criminal action against alleged members of the Palestinian Islamic Jihad-
Shiqaqi Faction (the "PIJ") who purportedly operated and directed fundraising and other 
organizational activities in the United States for almost twenty years. The PIJ is a foreign 
organization that uses violence, principally suicide bombings, and threats of violence to 
pressure Israel to cede territory to the Palestinian people. The PIJ has been designated a 
foreign terrorist organization ("FTO") and a specially designated terrorist ("SDT") by the 
United States government. Both designations create potential legal consequences 
(including criminal liability) to those people in the United States that support or are 
associated with the PIJ. 
 
On February 19, 2003, the government indicted eight defendants in a 50 count indictment that 
included counts for: (1) conspiracy to commit racketeering (Count 1); (2) conspiracy to commit 
murder, maim, or injure persons outside the United States (Count 2); (3) conspiracy to provide 
material support to or for the benefit of foreign terrorists (Counts 3 and 4); (4) violations of the 
Travel Act (Counts 5 through 44); (5) violation of the immigration laws of the United States 
(Counts 45 and 46); (6) obstruction of justice (Count 47); and (7) perjury (Counts 48 through 
50). The four Defendants that are before this Court moved to dismiss the Indictment, raising a 
variety of constitutional and procedural issues. In support of their respective positions, 
Defendants and the government filed over three hundred pages of briefs. The parties' briefs 
largely concentrated on the constitutionality of the Antiterrorism and Effective Death Penalty 
Act of 1996, Pub.L. No. 104-132 ("AEDPA"). In addition to the lengthy briefs filed by the 
parties, this Court conducted an oral argument that lasted over three hours that also focused on 
the constitutionality of AEDPA and the statutory construction of that statute. 
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During oral argument, this Court questioned government's counsel at length on the mens rea 
required to support a conviction under Section 2339B of AEDPA. The government took the 
position that the mens rea necessary to support a conviction under Section 2339B was proof that 
a: "defendant knew of the designation of the organization as a foreign terrorist organization or 
the defendant knew that the organization engaged in or had engaged in terrorist activity ...." 
[Hrg. Tr. Jan. 21, 2004 at 81] Indeed, the government explicitly adopted the mens rea 
requirements utilized by the Ninth Circuit in Humanitarian Law Project v. U.S. Dep't of Justice, 
[352 F.3d 382 (9th Cir.2003)] (hereinafter "Humantarian II ") and Humanitarian Law Project v. 
Reno, [205 F.3d 1130 (9th Cir.2000)] (hereinafter "Humanitarian I ") (collectively 
Humanitarian I and Humanitarian II are referred to as the "Humanitarian cases"). The 
government argued that the presence of a mens rea requirement in AEDPA avoided or cured the 
constitutional problems raised by Defendants. 
 
On March 12, 2004, this Court entered an Order disposing of numerous pretrial motions, 
including Defendants' motions to dismiss the Indictment. In its Order, this Court denied almost 
all of Defendants' motions to dismiss, including Defendants' motions to declare AEDPA 
unconstitutional. As a prerequisite to dealing with the constitutionality of AEDPA, this Court 
interpreted the mens rea required to support a conviction under Section 2339B(a)(1) as requiring 
the government to prove beyond a reasonable doubt that a defendant knew (had a specific intent) 
that the support would further the illegal activities of a FTO. On April 26, 2004, the government 
sought reconsideration of this specific intent requirement. For the most part, the government's 
arguments in the instant motion remain unchanged from those positions it advanced in response 
to the original motions to dismiss. 

Holding: The District Court, Moody, J., held that statute required government to prove beyond a 
reasonable doubt that defendant knew the organization was a Foreign Terrorist Organization 
(FTO) or had committed unlawful activities that caused it to be so designated, and what he was 
furnishing was material support, with specific intent that the support would further the illegal 
activities of the FTO. Motion denied. 

Opinion: MOODY, District Judge. 

This cause came on for consideration without oral argument upon the Government's Motion 
for Modification of Ruling on Scienter under 18 U.S.C. § 2339B(a)(1) (Dkts.# 519, 520) and 
Defendants' responses (Dkts.# 540, 541, 543, 563) thereto. After close consideration, the 
motion is denied. 
 
While this Court does not normally view its role in the federal judiciary as one to comment on 
theoretical or philosophical subjects, this Court finds that it is appropriate to do so briefly here. 
Underlying the motions to dismiss is a question that has troubled courts throughout this Nation's 
history: how does this Nation (and its courts) balance an individual's constitutional rights against 
national security and foreign policy interests? Normally, the doctrine of separation of powers 
requires that courts, including this one, defer to executive and legislative determinations on 
foreign policy and national security questions. [See, e.g., Zadvydas v. Davis, 533 U.S. 678, 696, 
121 S.Ct. 2491, 150 L.Ed.2d 653 (2001) (stating that "heightened deference [is due] to the 
judgments of political branches with respect to matters of national security.")] But, less 
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deference is required when individual constitutional rights are implicated. [See, e.g., United 
States v. Robel, 389 U.S. 258, 264, 88 S.Ct. 419, 19 L.Ed.2d 508 (1967) (stating that: "[i]t would 
indeed be ironic if, in the name of national defense, we would sanction the subversion of one of 
those [constitutional] liberties ... which makes the defense of the Nation worthwhile.")]  
 
More recently, Justice O'Connor acknowledged the judiciaries' role in such issues, stating that in 
"our most challenging and uncertain moments ... we must preserve our commitment at home to 
the principles for which we fight abroad." [Hamdi v. Rumsfeld, - -- U.S. ----, ----, 124 S.Ct. 2633, 
2647-48, 159 L.Ed.2d 578 (2004) (O'Connor, J., plurality)] She continued by bluntly 
commenting that "a state of war is not a blank check for the President when it comes to the rights 
of the Nation's citizens" and that the courts should play their necessary role to balance individual 
constitutional rights with the government's interest(s). [Id. at 2650] 

While these Defendants have not been charged with making war against the United States and no 
state of war exists between the United States and the PIJ, the foreign policy and national security 
interests implicated in this case and by AEDPA are no less weighty. In its prior Order, this Court, 
being mindful of the weighty governmental interests implicated in this case and the First 
Amendment and other constitutional rights of these Defendants, attempted to achieve the 
appropriate balance. The government now seeks reconsideration of that balance, arguing that this 
Court weighed too heavily the individual constitutional rights touched by 18 U.S.C. § 2339B. 
This Court disagrees. 

In its prior Order, the question of statutory interpretation before this Court was how to 
construe Section 2339B(a)(1), which provides that persons who: 

knowingly provide[ ] material support or resources to a foreign terrorist organization, or 
attempt[ ] or conspire[ ] to do so, shall be fined under this title or imprisoned not more 
than 15 years, or both, and if the death of any person results, shall be imprisoned for any 
term of years or for life. 

 
There are at least three logical constructions of the level of knowledge required by this statute: 

(1) knowledge simply that a person is providing something defined as "material 
support" in the statute; 

(2) knowledge, in addition to the first requirement, that the recipient is a FTO or is an 
entity that engaged in the type of terrorist activity that would lead to designation as a 
FTO; or 

 
(3) knowledge, in addition to the previous two requirements, that the recipient could 
or would utilize the support to further the illegal activities of the entity. 

The government concedes that the first construction violates the Supreme Court's decision in 
United States v. X-Citement Video, Inc., [513 U.S. 64, 115 S.Ct. 464, 130 L.Ed.2d 372 (1994)]. 
It urges that this Court reconsider its prior ruling, adopt the second construction, and reject the 
third construction (the construction that this Court previously chose). Central to this Court's 
adoption of the third construction and largely unaddressed in the instant motion is the canon of 
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statutory interpretation that courts are to interpret statutes in a manner that avoids constitutional 
difficulty. [See, e.g., Jones v. United States, 526 U.S. 227, 239- 40, 119 S.Ct. 1215, 143 L.Ed.2d 
311 (1999); X-Citement Video, 513 U.S. at 78, 115 S.Ct. 464; Frisby v. Schultz, 487 U.S. 474, 
483, 108 S.Ct. 2495, 101 L.Ed.2d 420 (1988)] 

In Jones, the Supreme Court summarized this canon of statutory construction by stating that " 
'where a statute is susceptible of two constructions, by one of which grave and doubtful 
constitutional questions arise and by the other of which such questions are avoided, our duty is 
to adopt the latter.' " [526 U.S. at 239, 119 S.Ct. 1215 (quoting United States ex rel. Attorney 
General v. Delaware & Hudson Co., 213 U.S. 366, 408, 29 S.Ct. 527, 53 L.Ed. 836 (1909)] The 
Court went on to conclude that the standard for utilizing this canon was when prior precedent 
"suggest[ed] rather than establish[ed]" that a particular construction of a statutory provision was 
unconstitutional. [Id. at 243 n. 6, 119 S.Ct. 1215] In other words, it is not necessary for this 
Court to be "certain" that a particular construction is unconstitutional. [Id.] Instead, this Court 
must have a "level of doubt" about the constitutionality of a particular construction. [Id.] 

In its prior Order, this Court avoided (in compliance with the above precedents) squarely 
addressing the constitutionality of the government's proposed construction. Instead, this 
Court stated the constitutional concerns it had with the government's proposed construction 
and analyzed the statute to see if an alternative construction existed that avoided those 
constitutional concerns. By this Court resolving those constitutional concerns in the manner 
that it did, this Court avoided doing grievous harm to Section 2339B by declaring all or parts 
of it unconstitutional. The practical result of this Court's construction, compared to the 
construction and results reached by three other courts that declared parts of Section 2339B 
unconstitutional, is that the government continues to have the ability to stop certain kinds of 
support from flowing to FTOs. 
 
The government first argues that it was unnecessary for this Court to interpret Section 
2339B(a)(1) as implying a specific intent requirement in order to satisfy the due process 
requirements of personal guilt. The government is correct to start with the Supreme Court's 
seminal opinion in Scales v. United States, [367 U.S. 203, 81 S.Ct. 1469, 6 L.Ed.2d 782 
(1961)]. This Court disagrees, however, that Scales and its progeny require any different result 
than this Court reached in its prior order. Indeed, the very language utilized by the Supreme 
Court in Scales raised the serious constitutional concerns that this Court recognized in its prior 
order. 
 
The bottom line of the government's argument is that in its opinion due process personal guilt 
problems only arise in membership statutes and Section 2339B is not a membership statute. The 
government relies heavily on the fact that the Smith Act, the act under review in Scales, was a 
membership statute. Indeed, this Court does not quarrel with the government that the Supreme 
Court in Scales held that "[m]embership, without more, in an organization engaged in illegal 
advocacy" is insufficient to justify individual criminal liability. [Id. at 225] Scales is not so 
narrowly worded, however, to be limited to just membership statutes. The Supreme Court's 
opening sentence in its Fifth Amendment section states a much broader principle that is 
expressly not limited to membership statutes. In that section, the Court stated: 

 
In our jurisprudence guilt is personal, and when imposition of punishment on a status or 

457 



on conduct can only be justified by reference to the relationship of that status or conduct 
to other concededly criminal activity ... that relationship must be sufficiently substantial 
to satisfy the concept of personal guilt in order to withstand attack under the Due Process 
Clause of the Fifth Amendment. [1300 367 U.S. at 224-25, 81 S.Ct. 1469 (emphasis 
added)] 

 
If Scales only applied to membership statutes, the Supreme Court would not have needed to use 
the phrases "or on conduct" or "or conduct" because "status" would have been sufficient to cover 
membership statutes. Instead, the Court held that when criminality and punishment are justified 
by a relationship to others' conduct, that relationship must be sufficiently substantial to 
constitutionally support criminal liability. 
 
Turning to Section 2339B(a)(1), this Court has to look no further than the text of the provision 
to see that the severe punishments provided for in Section 2339B are justified by and explicitly 
tied to the criminal activity of a FTO. For example, Section 2339B(a)(1) provides for a 
sentence of up to life imprisonment if the provision of material support results in the death of 
any person. [See 18 U.S.C. § 2339B(a)(1)] 
 
Consider the following hypothetical example that demonstrates how criminal liability and 
punishment for conduct are intertwined with the criminal conduct of others under Section 
2339B(a)(1). A and B are members of a FTO. The FTO exists to oppose and remove (by violent 
and non-violent means) a foreign government. A opposes the FTO's use of violent means to 
accomplish its goals. B has no problem with the groups use of violence and wants to raise funds 
for weapons to further that interest. B travels to where A lives to raise money. A does not know 
that B is coming to fundraise on behalf of the FTO. A picks B up at the airport. A allows B to 
stay in his home, use his telephone, and use his house to entertain other FTO members while A is 
at work. B fundraises while A is gone. Under the government's construction of Section 
2339B(a)(1), A is criminally liable for providing transportation, lodging, communications 
equipment, and facilities, and, if the money raised results in the death of any person, he will face 
life in prison. A's criminal liability is inextricably connected to his association with B and the 
FTO. Further, the level of A's criminal punishment is totally dependent on B's and other 
members of the FTO's criminal conduct. 
 
In such circumstances, a Fifth Amendment due process personal guilt concern is suggested, 
because criminal liability and punishment is being justified and tied to the criminal activities of 
others. This Court is to avoid that constitutional concern and concludes that requiring a specific 
intent to further the illegal activities of a FTO satisfies this concern. 
 
In its prior order, this Court built on the hypothetical examples utilized by the Ninth Circuit in 
the Humanitarian cases to illustrate how the statutory definition for "material support" could be 
unconstitutionally vague. The government argues that it was unnecessary for this Court to 
consider hypothetical examples because as applied to these Defendants' conduct Section 2339B 
is not unconstitutionally vague. However, it should have been clear from this Court's prior 
opinion that the constitutional concern that this Court identified was based on a facial, and not 
an as applied, vagueness challenge to Section 2339B. 
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In response to a facial challenge, the government argues that the statute is constitutional because 
it is constitutional in a vast number of circumstances. The government relies on the general rule 
that a challenger raising a facial constitutional challenge must prove that "no set of 
circumstances exist under which the Act would be valid." [United States v. Salerno, 481 U.S. 
739, 745, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987)] 
 
The government's argument is disingenuous. In the very case on which the government relies, 
the Eleventh Circuit conceded that the appropriate standard to apply to facially invalidate a 
statute for vagueness has been hotly debated and inconsistently applied by the Supreme Court. 
[See Horton v. City of St. Augustine, 272 F.3d 1318, 1330 (11th Cir.2001); also United States v. 
Frandsen, 212 F.3d 1231, 1235 (11th Cir.2000) (citing Supreme Court cases discussing whether 
Salerno is the proper rule for facial challenges)] Under the one standard, which applies to most 
facial challenges and is the position taken by the government, a challenger is required to prove 
that no set of circumstances exist under which the statute would be valid. [See 272 F.3d at 1330 
(citing to Salerno, 481 U.S. at 745, 107 S.Ct. 2095)] However, under a second standard, a court 
can invalidate a statute even if it has some valid applications. In order to be unconstitutional 
under the second standard, the statute must reach a substantial amount of constitutionally 
protected conduct and fail to provide either actual notice or allow for discriminatory or arbitrary 
enforcement. [See, e.g., Kolender v. Lawson, 461 U.S. 352, 357-358 n. 8, 103 S.Ct. 1855, 75 
L.Ed.2d 903 (1983)] 

The Eleventh Circuit in Horton concluded that several factors are important to the Supreme 
Court in determining which standard applies: (a) whether the ordinance is a criminal law; (b) 
whether it regulates business behavior or infringes on constitutional rights; and (c) whether the 
statute contains a scienter requirement. [See 272 F.3d at 1330 (citing to City of Chicago v. 
Morales, 527 U.S. 41, 55, 119 S.Ct. 1849, 144 L.Ed.2d 67 (1999)); also Village of Ho fman  
Estates v. Flipside, 455 U.S. 489, 498-99, 102 S.Ct. 1186, 71 L.Ed.2d 362 (1982)] In addition 
to the factors set out in Horton, this Court's review of the applicable precedents noticed that all 
the cases where the Supreme Court, (for example in Morales and Kolender ), applied the 
stricter vagueness test (the second standard) involved First Amendment rights being impinged 
by criminal laws. 

For example, in Kolender, which was decided prior to Salerno, the Supreme Court concluded 
that an ordinance was unconstitutionally vague because it required a suspect to provide credible 
and reliable information to the police even when the police lacked probable cause to arrest that 
suspect. [See 461 U.S. at 361-62, 103 S.Ct. 1855] A majority of the Court stated that the 
doctrines of vagueness and overbreadth are "logically related and similar doctrines" and 
reaffirmed the validity of facial vagueness challenges when free speech or association are 
affected. [See id. at 358 n. 8, 103 S.Ct. 1855] In concluding that the ordinance was vague, Justice 
O'Connor provided a hypothetical example of how the ordinance would apply to and impinge on 
the First Amendment rights of a jogger. [See id. at 359, 103 S.Ct. 1855] 
 
Section 2339B is a criminal statute that potentially impinges on substantial amounts of First 
Amendment activity. This Court's previous hypotheticals were designed to show the broad and 
wide reach of Section 2339B to constitutionally protected conduct. Without a specific intent 
requirement, this Court is concerned that ordinary people could not understand that innocuous 
conduct, like that discussed at oral argument and described in the previous order and in the 
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previous section, would be prohibited by the statute. 

Most of the Supreme Court cases relied on by the government in its prior brief and again in this 
motion (for the proposition that this Court should not allow a hypothetical challenge) can easily 
be distinguished from the present case. For example, Posters 'N '  Things, Ltd. v. United States, 
[511 U.S. 513, 114 S.Ct. 1747, 128 L.Ed.2d 539 (1994)], involved a criminal statute that 
regulated economic behavior (the sale of drug paraphernalia by a "head shop"), which typically 
has received a less strict vagueness test than when First Amendment rights are potentially 
impinged. [See, e.g., Ho fman  Estates, 455 U.S. at 499, 102 S.Ct. 1186.] Similarly, Parker v. 
Levy involved a vagueness challenge to provisions of the Uniform Code of Military Justice. 
[417 U.S. 733, 94 S.Ct. 2547, 41 L.Ed.2d 439 (1974)] In concluding that the provisions were 
not vague, the Supreme Court explicitly applied a less stringent vagueness test because it 
concluded that Congress was entitled to greater flexibility in regulating "military society than 
civilian society." [Id. at 756, 94 S.Ct. 2547] Likewise, Young v. American Mini Theatres, Inc. 
involved a zoning ordinance, and not a criminal statute like in this case, that prohibited the 
operation of an adult business within a 1000 feet of any such other business or within 500 feet 
of a residential neighborhood. [427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976)] Criminal 
statutes traditionally receive a much more exacting vagueness analysis than do other types of 
statutes and ordinances. [See, e.g., Kolender, 461 U.S. at 358 n. 8, 103 S.Ct. 1855] 
 
The most troublesome case cited by the government is Hill v. Colorado, [530 U.S. 703, 120 S.Ct. 
2480, 147 L.Ed.2d 597 (2000)]. Hill involved a challenge to a Colorado statute that prevented 
abortion protesters from approaching within eight feet of an individual who was within 100 feet 
of an abortion clinic. [See id. at 714, 120 S.Ct. 2480] The government is correct (and this Court 
conceded in its prior Order) that the Supreme Court in that case indeed did not address the 
abortion protester's hypothetical examples in concluding that the statute was not vague. [[530 
U.S. at 733, 120 S.Ct. 2480] What the government overlooks in the instant motion is that the 
Supreme Court had already concluded that "[t]he likelihood that anyone would not understand 
any of those common words seems quite remote" before it stated that it was not appropriate to 
address the protester's hypothetical examples. [Id. at 732, 120 S.Ct. 2480] As this Court 
previously stated, the next paragraph on which the government relies is dicta. Even if it were not 
dicta, this Court would conclude that Section 2339B does not utilize language nearly as clear and 
precise as the statute in Hill. And, Section 2339B applies to a substantial amount of protected 
conduct. 
 
However, this Court need not resolve the seemingly conflicting language between Hill and 
Kolender or divine the proper standard for facial invalidity in this case. Instead, it is enough 
that Supreme Court precedent (and that of three other courts) suggests that some of the terms in 
Section 2339B could be unconstitutionally vague. Because a constitutional concern exists on 
whether Section 2339B is unconstitutionally vague, this Court is to avoid that constitutional 
concern. Requiring a specific intent to further the illegal activities of a FTO satisfies that 
concern. 
 
Finally, if this Court granted the government's motion, the government's proposed construction 
would change this Court's freedom of association analysis. In its prior Order, this Court 
concluded that, as construed, Section 2339B(a)(1) is constitutional because it is closely drawn to 
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further a sufficiently important government interest. Important in this Court's analysis on the 
closely drawn prong was that the statute had been construed to contain a specific intent 
requirement that only impaired the illegal aims of a FTO (in this case the PIJ). The government 
has not argued that this Court's application of that standard of review is incorrect. Indeed, any 
discussion of the First Amendment is almost completely absent from the instant motion. This 
Court concludes that, if this Court were to reconsider that ruling, the government's construction 
of the statute would also cause grave concerns about Section 2339B's constitutionality under the 
First Amendment. 

In Scales v. United States, the Supreme Court analyzed the constitutionality of the membership 
clause in the Smith Act that made it unlawful to have a knowing membership in any 
organization that advocated the violent overthrow of the United States government. [367 U.S. 
203, 81 S.Ct. 1469, 6 L.Ed.2d 782 (1961)] Before reaching the constitutional questions raised 
by the parties, the Court construed the clause and implied a specific intent requirement. [See id. 
at 221, 81 S.Ct. 1469] In determining that the provision was constitutional under the First 
Amendment (freedom of association), this implied requirement was critical to the Court's 
analysis that the clause was constitutional. [See id. at 229, 81 S.Ct. 1469] The Supreme Court 
stated: 

It is, of course, true that quasi-political parties [the communist party in that case] or other 
groups that may embrace both legal and illegal aims differ from a technical conspiracy, 
which is defined by its criminal purpose, so that all knowing association with the 
conspiracy is a proper subject for criminal proscription as far as First Amendment 
liberties are concerned. If there were a similar blanket prohibition of association with a 
group having both legal and illegal aims, there would indeed be a real danger that 
legitimate political expression or association would be impaired, but the membership 
clause, as here construed [to include a specific intent requirement], does not cut deeper 
into the freedom of association than is necessary to deal with 'the substantive evils that 
Congress has a right to prevent. [Id. (quoting Schenck v. United States, 249 U.S. 47, 52, 
39 S.Ct. 247, 63 L.Ed. 470 (1919)] 

In Healy v. James, the Supreme Court extended the right of freedom of association to include 
cases where the "practical effect" of an indirect governmental regulation was to infringe on a 
person's associational rights. [408 U.S. 169, 182-83, 92 S.Ct. 2338, 33 L.Ed.2d 266 (1972)] 
Healy involved a civil action brought by a group of university students denied recognition as an 
official student group. [See id. at 171-72, 92 S.Ct. 2338] Denial of official recognition meant that 
the students could not use campus facilities for meetings and also could not advertise meeting or 
place announcements on bulletin boards or the school newspaper. [See id. at 177, 92 S.Ct. 2338] 
The students argued that the university's non-recognition had the indirect effect of infringing on 
their rights to freely associate. [See id. at 182, 92 S.Ct. 2338] The university (and the lower 
courts) argued that no constitutional rights were abridged because the students could meet off 
campus, advertise off campus, and meet unofficially on campus. The Supreme Court reversed, 
stating " '[f]reedoms such as these are protected not only against heavy-handed frontal attack, but 
also from being stifled by more subtle governmental interference.' " [Id. at 183, 92 S.Ct. 2338] 

More recently, the Supreme Court has recognized that the act of contributing money to an 
organization implicates the right of freedom of association. [See, e.g., McConnell v. Fed'l 
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Election Comm'n, 540 U.S. 93, 124 S.Ct. 619, 157 L.Ed.2d 491 (2003); Nixon v. Shrink Missouri 
Gov't PAC, 528 U.S. 377, 120 S.Ct. 897, 145 L.Ed.2d 886 (2000); Buckley v. Valeo, 424 U.S. 1, 
96 S.Ct. 612, 46 L.Ed.2d 659 (1976)] The Court in those cases recognized that regulation of 
association was constitutional if it was closely drawn to further a sufficiently important 
government interest. [See McConnell, 540 U.S. at ----, 124 S.Ct. at 654-56; Shrink Missouri 
Gov't PAC, 528 U.S. at 387- 88, 120 S.Ct. 897; Buckley, 424 U.S. at 30, 96 S.Ct. 612] 

While AEDPA and Section 2339B does not directly bar membership in a FTO, it does impose 
even more dramatic indirect restrictions than those in Healy or in McConnell, Nixon, or 
Buckley on those who are associated with or wish to associate with FTOs. It prohibits all 
funding and all tangible support of any kind with extremely limited exceptions for medicine 
and religious materials. Based on this blanket broad prohibition that has the practical effect of 
impinging the right of freedom of association, this Court has grave concerns about the 
constitutionality of Section 2339B. Requiring a specific intent to further the illegal activities 
of a FTO relieves this concern. 
 
This Court again would state that implying a specific intent requirement does not, will not, and 
should not hamper the government's anti-terrorism efforts. Such an intent can be easily inferred 
from circumstantial evidence. This Court reiterates that it is in no way creating a safe harbor for 
terrorists or their supporters to try and avoid prosecution through utilization of shell "charitable 
organizations" or by directing money through the memo line of a check towards lawful activities. 
Instead, this Court is attempting to construe Section 2339B(a)(1) in a manner that avoids 
constitutional infirmity. 
 
It is therefore ORDERED and ADJUDGED that the Government's Motion for Modification of 
Ruling on Scienter under 18 U.S.C. § 2339B(a)(1) (Dkts. # 519, 520) is DENIED. 

Critical Thinking Question(s): Treatment of internationals has become an ever increasing 
concern since the twin towers bombing occurred in 2001. In the instant case, the individuals 
were charged with aiding terrorists, but the mens rea element of the statute became of issue. Of 
equal concern is the fact that internationals can be held without charges or consultation if the 
government suspects they may have “information” on terrorist organizations and activities, 
however remote.  Do you think it is fair that such individuals can be held without charges 
brought against them or counsel to advise them or? How would handle this matter as a 
government official? Is there any way to protect against terrorism and still maintain the rights 
we enjoy today as U.S. citizens? 

Essay Questions: 

1. Detail the elements of treason, sedition, and sabotage and the pertinent differences 
between the three crimes. 

2. Explain the content of the separate crimes of espionage and terrorism and the 
connection between the two. 

3. Discuss whether individuals who engage in crimes against the state should be afforded 
constitutional rights if they are American citizens vs. non-Americans.  Should non-
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Americans be afforded constitutional rights if they commit offenses while on American 
soil?  
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